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PART 1- THE FACTS
1. There appears to be little disagreement on the essential facts of this case: The Appellants are
voluntary. member-fonned associations of RCMP members who wish to collectively address
workplace issues with management.

The RCMP refuses to engage the Appellants on

workplace issues, and instead addresses ReMP members' concerns only through its Staff
Relations Representation Program (SRRP), which is created by the impugned regulation.

Identifying tbe Issues
2. The Appellants perceive a simple, even logical cOJmection between their members' freedom
of association and a correlative duty on the ReMP to engage them on workplace issues. In
identifying "collective bargaining" as a derivative right, however, a majority of this Court in

Fraser implied that there is a more complex and qualified relation between employees'
fre edom of association and an employer' s obligation to engage employees acting together to
advance their workplace concerns. Since we may fairly suspect thi s obligation does not arise
whenever a group of employees forms for these purposes, we believe that this appeal requires
the Court to consider the contours of this derivative right, to determine more precisel y when
and why the obligation arises.
3. Any statutory scheme that gives institutional expression to employees' shared concerns need s
to identify the employee representative(s) that an employer must engage.

This is a

"countervailing consideration" that undermines the Appellants ' claim that employers have a
general obligation to engage free associations of employees. Direct, regular, local election of
StafT Relations Representatives (SRRs) and indirect election of those who sit with
management in the RCMP 's ordinary process for consideration of employment issues is an
unexceptionable way of identifying its members' collective voice.
4. The Appellants' central argument holds that their members' freedom of association is
infringed by the RCMP ' s refusal to engage them on workplace issues. I

In the Court of

Appeal the Appellants accepted that their argument has some implausible conseq uences. As
that Court puts it, if the argument is well-founded, "any combination of employees who
choose to form an association will have the same collective right, and the employer will be

I

See, e.g. , Appellants ' Factum , para. 34.

2
obliged to "negotiate" with each and every association formed.,,2 In their Factum, the

Appellants ' are more specific, suggesting that " In the absence of a statutory framework

requiring majorilarian exclusivity, employee organizations should be recognised by the
employer for purposes of collective bargaining, since the employee organization chosen by

employees for the purposes of collective bargaining is presumptively entitled to bargain for it
members.,,3 [Emphasis added .]
5. Unfortunately, and as the Court of Appeal points out,4 the Appellants' central argument
would undennine " majoritarian exclusivity", our prevailing model of statutory collective
bargaining, in the same way it seeks to undermine the SRRP. The prevailing model foresees
that a union may acqu ire excl usive bargaining rights for all members of a bargaining unit by
demonstrating it has the support of a majority within the unit, membership in which is
defined not by union membership but by various policy considerations. A bargaining unit is
itself a statutory creature imposed on some rather than a free association. While the union
that obtains exclusive bargaining rights may be an unequivocall y free association , a

bargaining unit isn' t, and an employer may not engage other associations of employees,
however free, that include members of the bargaining unit regarding their workp lace
concerns.
6. In accepting that the prevai ling model can properly displace an employer's obli gation to
engage an association of employees, the Appellants implicitly recognise that the obligation
does not generally and simpl y arise from the fact that the employees associate free ly and
wish to address their workplace concerns. As institutions that provide for the collective
express ion of employee concerns must necessarily condense their voices into relative ly few
coll ective voices, what the Appellants would call interference with freedom of association

must be the ordinary case in statutory co ll ective bargaining.
7. The Appe ll ants' central argument nonetheless presents a genume puzzle for our
understanding of the connection between freedom of association and statutory co llective
bargaining schemes. Although the Court of Appeal identified thi s puzzle as an anomaly in
the Appellants' position, it did not pursue its implications. The Attorney General says that
2
J
4

Reasons of the Coun of Appeal, paras. 114-116, Appellants ' Record, TAB 16.
Appellants' Factum, para. 66.
Reasons of the Coun of Appeal, paras. 11 7, 118, Appellants' Record, TAB 16.

3
the Appellants' argument contains a defect in principle rather than a mere practical difficulty
and seeks in his intervention to show how the identification of " collective bargaining" as a
derivative right reso lves the puzzle in favour of the impugned legislation.
8. We leave it to others to address the Appe llants ' particular complaints about how the RCMP
engages employee representatives through the SRRP, as we be li eve they are independent of
their central argument.

Whi le we believe that embedding indirectly-elected employee

representatives in management processes, rather than requiring an employer to face a
bargaining agent across a traditional bargaining table, is an unexceptionable way to engage
employee concerns, we do not believe the comparative merits of the SRRP and tbe prevailing
model are central to thi s appeal. The essentials of the Appellants' argument to the conclusion
that their members' freedom of association is infringed are found elsewhere.
9. In presenting our argument we will endeavour to avoid ambiguities that arise through the use
of the term ' collective bargaining' to refer to both statutory processes governing labour
relations and al so to a process guaranteed by the Charter' s protection of freedom of
association.

We believe that, following Fraser's clarification of the holding in Health

Services, equivocation between these two senses of the term leads the Appellants to import
aspects of the prevailing model into the constitutional guarantee and to make unsupportable
inferences regarding the latter. Rather than catalogue the difficulties that flo w from this
ambiguity, we will instead mark the difference by referring to collective bargaining or to
statutory collective bargaining on one hand, and refer to "collective bargaining" (i.e., in
quotation marks) to refer to the cOLlstitutionally·protected process or to an employer's
obligation to engage employee associations in good faith (rather than to bargain collectively)
on the other.
10. We therefore say:
•

An asserted right is derivative of a fundam ental freedom when the freedom does not
generall y imply the right, and other preconditions must be established to demonstrate
that the right is properly claimed. Someone cl aiming a derivative right must show
both that the right must be recogni sed if the freedom is to be meaningfully exerci sed
and that countervailing considerations do not undennine its claim to be grounded in
(he freedom at issue.

4

•

"Coll ective bargaining" is derivative of free associatjon because one person's
protected freedom nonnally imposes an obligation on the state to not interfere with its
exercise and does not generally imply that the state or others have obligations to assist

or co-operate. An employer's obligation to engage employees acting together to
realize their workplace goals is in this sense legally exceptional and ex ists only if
other necessary preconditi ons are satisfi ed.
•

The countervailing consideration of significance

In

thi s appeal ari ses from the

requirement that collective bargaining schemes that create institutions for the
expression of employee concerns must in some way identify the employee
representatives that an empl oyer must engage by some mechani sm other than the
products of their free association. The SRRP does thi s through a process of regular,
direct, local elections of representati ves by all RCMP members and through indirec t
election of members who are embedded in the RCMP's ordinary process for
considerati on of workplace issues. No derivative right arises from the tact that the
RCMP will not engage the Appellants, as the SRRP identifies a collecti ve expression
of member concerns through an impeccably democratic process.

PART U- QUESTIONS IN ISSUE
II. The Chi ef Justice has stated the follo wing constitutional questions:
a) Does 5.96 of the Royal Canadian Mounted Police Regulations, 1988, SOR/88-361 ,
infringe s.2(d) or the Canadian Charter o/Rights and Freedoms?
b) If so, is the infrin gement a reasonable limit prescribed by law as can be demonstrably
justified in a free and democratic society under s. l of the Canadian Charter of Rights and

Freedoms?
c) Does paragraph (d) of the definition of "employee" as s.2(a)(d) of the Public Service

Labour Relafions Act, S.c. 2003, c. 22, infringe s.2(d) of the Canadian Charter of Rights
and Freedoms?
d) If so, is the infringement a reasonable limit prescribed by law as can be demonstrably
justifi ed in a free and democratic society under s. 1 of the Canadian Charier of Rights and

Freedoms?

5
PART 111 - ARGUMENT

a)

The Character of Derivative Rights

12. Thi s Court first identified a "derivative right" in those terms in Crimincd Lawyers
Association v. Ontario (Ministry oj Public Safety & Securily). 5 In that case the CLA sought

di sclosure, under access to information legislation, of records relating to a police
investigation into a judicial finding that the Charter rights of two men accused of murder had

been violated by abusive conduct of police and Crown officials.

The CLA challenged the

government' s refusal to disclose the records, alleging interference with its freedom of
expression. The limits of protected free expression needed to be specified, as a majority of
the Court put it, because "Section 2(b) guarantees freedom of expression, not access to
infonnation. Access is a derivative right which may arise where it is a necessary precondition
of meaningful expression on the functioning of government.,,6
13. The majority identified two prerequisites to a successful claim for access to infonnation that
is in government hands. First, a denial of access to infonnation in government hands can
infringe s.2(b) of the Charter only if the denial effectively precludes meaningful public
discussion and criticism on matters of pub lic interest. If it does, "the claimant must go on to
show that the protection is not removed by countervailing considerations incons istent with
production,,7 rooted in recogni sed privileges and the need for privacy for the proper

functioning of the affec ted institutions.
14. Two structural conclusions flow from the majority ' s treatment of derivative rights in CLA.
First, a claim for recognition of a derivative right arises where the protected freedom on
which it is based does not generally support the asserted right. Such claims are derivati ve
because they seek something that is not normall y a protected exercise of a particular
fundamental freedom, but which is, in the circum stances, said to be a necessary precondition
to its meaningful exercise.
15. Second, "countervailing considerations" at odds with recognition of a derivative right are
relevant to a determination of whether the underlying freedom has been infringed at all.
Criminal Lawyers Association v. Olllario (Ministry of Public Safety & Security), 20 10
Authorities, T AD 4
6 Criminal Lawyers' Association, Para. 30. Appellants' Authorities, TAD 4
7 Criminal Lawyers' Association, Para.38. Appellants' Authorities, TAB 4
5

sec

23. Appellants'

6
These consideration s do not serve to justify a restricti on of the underlying freedom, but are

instead considered as part of the inquiry into whether the ri ght asserted is supported by the
Charier' s protection of the freedom, in circumstances where the freedom is known to have
boundaries and those boundaries need to be spec ified.
16. The countervailin g con siderations mentioned in CLA have characteri stics appropriate to the

role they play in the analysis. They are not simply policy considerations that might justi fy
restriction of the underl ying freedom, but are part of the context that defin es the freedom on
which a claimed derivat ive ri ght is based.

They speak instead to the limitations on the

freedom that are implicit in the premi se that the freedom at issue does not generall y impl y the
ri ght asserted. In CLA , recogni sed pri vileges and the need for confi denti ality in government
many processes are part of what it means to accept that freedom of expression does not
generall y imply a ri ght of access to infonnation in government hands.

The process of

specifying the implications of countervailing consi derations serves to define the contours of a
derivati ve ri ght.
17. We say that "collecti ve bargaining" is a derivative ri ght because freedom of association does
not generally impose obligations on governments apart from a duty to not interfere with its
exerc ise, and that the need to specify the associati ons a government or private actor must
engage in "collec tive bargaining" is an essential part of any statutory scheme that provides
instituti onal means for the collective ex pression of employee concerns.

b)

Why '·collective bargaining" is a der ivative right.

18. In Fraser, a maj ority of thi s Court held:
54
Our co lleague appears to interpret Health Services as establi shing directly or
indirectly a Wagner model of labour relations. The actual holding of Health Services,
as di scussed above, was more modest. Health Services affinns a deri vative right to
collecti ve bargaining, understood in the sense of a process that allows employees to
make representations and have them considered in good faith by employers, who in
tum must engage in a process of meaningful di scussion. The logic that compels this
conclusion, fo llowing settl ed Charter jurisprudence, is that the effect of denying these
rights is to render the associational process effectively useless and hence to
substantially impair the exercise of the assoc iati onal ri ghts guaranteed by s. 2(d). No
parti cular bargaining model is required. 8

8

Fraser v. Ontario (A.G.) , 20 11 sec 20, at para. 54 . Appellants' Authorities. TAD 10

7

19. Here, the Appellants ' claim treats the RCMP's obligation to engage members who act
together to address workplace concerns as a general correlative duty arising out of their
freedom to associate. If as Fraser holds, "collective bargaining" is a derivative right, more
must be said to establish the contours of the right and to show that in these circumstances that
the Appellants properly claim it has been infringed.
20. The majority in Fraser did not elaborate upon what exactly it is about the right to "collective
bargaining" that makes it derivative of free association, but its use of the tenn establishes that
freedom of association imposes on others an obligation to engage in "co llective bargaining"

only because other conditions are satisfied.

We believe the reason for these furthe r

conditions is clear: "collective bargaining" as it is described in Fraser presupposes not only
freedom from state interference with employees' workplace associations but also imposes
obligations on others that they would not otherwise have.

''"Collective bargaining" is

derivative of free association because our fundamental freedoms, freedom of association
among them, do not nonnally imply that the state has an obligation to assist or participate in
people' s efforts to accomplish the purposes they pursue through their exerc ise of protected
freedoms.
21. This Court's most extensive treatment of the idea that fundamental freedoms imply a right to
state assistance only in exceptional circumstances occurs in Baier,9 at paragraphs 19
thorough 26 of the majority ' s reasons. 1O

In that case the Court considered legislative

amendments that for practical purposes prevented school employees from running for office
as school trustees, not only for the school district in which they were employed, but
throughout Alberta. Four teachers, three of whom had held office as school trustees before
the impugned amendments, challenged the legislation as an infringement of their freedom of
expression, as protected by s.2(b) of the Charier.

A majority of the Court rej ected the

Baier v. Alberra, 2007 sec 31 . Appellants' Authorities, TAD 2
We note that while Baier itself and many of the cases discussed in this passage involve " underi ndusive
legislation", in which positive assistance for the exercise of a fundamenta l freedom is offered to some but denied to
others, this aspe(.:t of these cases is inessential to the analysis, which foresees and confirms the possibility that a
fundamenta l freedom may be infringed purely through an absen(.:e of govemmem action , where such action is
ne(.:essary to vindicate the freedom, without differential treatment. Here, although the Appellants are excluded from
the statutory labour relations scheme for federal public servants and seek to be inc luded in ii, that aspeci oflhe case
is inessential to the Appellants' central argument, which is our concern.
9

10

8
teachers' claim in terms that respond to its character as a derivative rights claim, although
without invoking that term.
22. The majority in Baier summarized and relied upon Dunmore, I I Fraser' s predecessor, to
identify three criteria that the teachers had to establish to properly claim state assistance for
their expression:
27
In Dunmore v. Ontario (AI/orney General), [2001 ] 3 S.C.R. 1016, 2001 see
94 (S.C. C.), a majority of the Court found such an exception to the general rule that s.
2 does not require positive government action. Labour legislation excluding
agricultural workers from a protective regime was found to infringe s. 2(d).
Bastarache l , for the majority, considered the factors relevant to establi shing an
exception:
(I) Claims of underinclusion shou ld be grounded in Fundamental CharIer
freedoms rather than in access to a particular statutory regime (pant. 24).
(2) The claimant must meet an evidentiary burden of demonstrating that
exclusion from a statutory regime permits a substantial interference with
activity protected under s. 2 (para. 25), or that the purpose of the exclusion
was to infringe such activity (paras. 31-33). The exercise of a fundamental
freedom need not be impossible, but the claimant must seek more than a
particular channe l for exercising his or her fundamental freedoms (para. 25).
3) The state must be accountable for the inability to exercise the fundamental
freedom: "[U]nderinclusive state action falls into suspicion not simply to the
extent it discriminates against an unprotected class, but to the extent it
substantially orchestrates, encourages or sustains the vio lation of fundamental
freedoms" (para. 26).
28
In Dunmore, these factors were met. The appe llant agricultural workers
sought protection for the freedom to establi sh and maintain an employee association.
They were substantially incapable of exercising their fundamenta l freedom to
organi ze without protective legislation. Furthennore, their exclusion from the
legislative regime "function[ed] not simply to pennit private interference with their
fundamental freedoms, but to substantially reinforce such interferences" (para. 35).
Agricultural workers were distinguished from the RCMP officers in Delisle because
RCMP officers were capable of associating despite exclusion from a protective
regime. Un like agricultural workers, for RCMP officers, inclusion in a statutory
regime would serve to enhance rather than safeguard their exercise of a fundamenta l
freedom.
29
While Dunmore concerned freedom of association rather than freedom of
expression, the three factors for challenging underinclusive legislation were described
as applicable to s. 2 in general. As Bastarache J. noted, Haig, NH'AC and Delisle
circumscribed, but did not foreclose, the possibility of challenging underinclusion
11

Dunmore v. Ontario (A.G.), 200 I

see 94 . Appellants' Authorities, TAU 8
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under s. 2 of the CharIer. Thus, Dunmore makes clear that while claims of
underinclusion may rai se concerns under Charfer s. 15 equality rights, in certain
cases, underinclusion may offend s. 2 itself.
30
In cases where a government defending a Charter challenge alleges, or the
Charter claimant concedes, that a positi ve fights claim is being made under s. 2(b). a
court must proceed in the following way. First it must consider whether the activity
for which the claimant seeks s. 2(b) protection is a form of expression. If so, then
second , the court must determine if the claimant claims a positive entitlement to
government action, or simply the right to be free from government interference. If it
is a positive rights claim, then third, the three Dunmore factors must be considered.
As indicated above, these three factors are ( I) that the claim is grounded in a
fundamental freedom of ex pression rather than in access to a particular statutory
regime; (2) that the cl aimant has demonstrated that excl usion from a statutory regime
has the effect of a substantial interference with s. 2(b) freedom of ex pression, or has
the purpose of infringing fre edom of expression under s. 2(b); and (3) that the
government is responsibl e for the inability to exercise the fundamental freedom. lfthe
claimant cannot satisfy these criteria then the s. 2(b) claim will fail. If the three
factors are satisfied then s. 2(b) has been infringed and the analysis will shift to s. I .
23. The first two Dunmore criteria play the same role as the first prerequisite to recognition of a
derivati ve right described in CLA. Both serve to ensure that the derivative rights claim is
properly based on the exercise of a fundamental freedom, i. e. , that the claim is not merely a
claim for the benefit of a statutory scheme and that, in the absence of the derivative right
claimed, the freedom at issue would be rendered meaningless.
24. The third Dunmore criterion is inapposite here, but similarly responds to the claim made in
that case as a claim for a derivative right.

In Dunmore, Ontario faml workers so ught not

merely state support for their efforts to organize, but state support of a particular kind, i. e.,
legislati ve protection of their efforts to establish and maintain employee associations as
against private employers, upon whom the Charter nonnally imposes no obligations. The

claim in that case was thus "derivative" in not one but two di stinct ways, both in making a
positive claim for state assistance and in imposing pri vate obligations, neither of which
generally flow from protected freedoms.

Satisfaction of the third Dunmore criteri on

established state responsibility for the fann workers ' inability to organize, as the fann
workers' exclusion from Ontario's general labo ur relations scheme both discouraged their
efforts to organize private workplaces and encouraged resistance by their employers. 12

12

Dunmore v. On/ario (A.G.) , 200 1 see 94, paras. 43-46, 48. Appellants' Authorities, TAD 8
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c)

The countervailing consideration: collective representation in a statutory scheme

25. The fact that the SRRP does not require the RCMP to engage the Appellants does not
establish that their members have been denied access to a process of "collective bargaining".
"Collective bargaining" is a derivative right because freedom of association does not
generally impose obligations other than obligations of

non~inteTference

on the state or on

others, and an obligation to engage the Appellants on workplace issues does not arise if a
representative process for the expression of employee concerns is in place - it is not merely
practically necessary but essential to statutory collective bargaining that some mechanism of
representation be chosen.
26. The need to choose a representative mechanism for the collective expression of employee
concerns in statutory collective bargaining has the character of a countervailing
consideration, as identified in CLA . Any statutory schemeD that creates institutions for this
purpose must limit the associations an employer must engage by creating a mechanism by
which employee representation is determined and a mechanism through which an employer
will engage the representative(s). Unless there is something constitutionally suspect in the
very idea of statutory mechanisms for representation of employees in the workplace,
limitations on an employer's obligation to engage employees is inherent in the legitimate
project of providing a mechanism for collective expression of employee concerns.
27. Considered as a mechanism for the collective expression of employee concerns, the SRRP is
more rigorously democratic than the prevailing model. Where the prevailing model foresees
selection of a bargaining agent by a majority in a bargaining unit when bargaining rights are
granted, subsequent participation in bargaining unit affairs by members of the unit who are
not union members is the exception rather than the rule. The possibility that a bargaining
agent may be replaced through a subsequent expression of a majority preference is often
remote for reasons unrelated to the preferences of employees, particularly in a large pubJicsector bargaining unit.

The SRRP's process of regular, direct, local election of

representatives by all members and indirect selection of those who become member
1J While the scheme upheld by the majority decision in Fraser does not apparently restrict the range of associations
an agricultuidl employer in Ontario must engage, it is difficult to see that scheme as the constitutionally preferred
approach to statutory collective bargaining, particularly in light of the majority' s conclusion that no particular
scheme of collective bargaining is demanded by s.2(d). As the Court of Appeal noted, it is very difficult to
understand Fraser 10 imply that the prevailing model's defining characteristics are constitutionally doubtful.

II

representati ves in management processes bears an almost perfect analogy to our paradigms of
democracy.
28. Thi s is not, of itself, a criticism of the prevailing model, but instead serves to undermine
Appellants' reliance on that model as a constitutionall y preferred exampl e of collective
bargainin g, deviations from which are to be treated as suspect.

29. On the Appellants' central argument, the claims of free associ ation are complete whenever
two come together to take concerns they share to their employer.

By the Appellants'

standard, no scheme of statutory coll ecti ve bargaining that specifies the employee
assoc iations that an employer must engage respects the free association of empl oyees. This
inference is un sound, because an employer' s obligation to engage a free association of
employees is a deri vati ve right that is in principle consistent with democratic mechani sms for
the co llecti ve expression of empl oyee concerns. The failure of thi s inference undermines the
Appellants' claim that their members' freedom of association has been infringed.

PART IV - COSTS
30. The Attorney General does not seek costs and asks that no costs be ordered against him.

PART V - ORDER SOUGHT
3 1. The Attorney General asks the Court to hold th at neither s.96 of the Royal Canadian

Mounted Police Regulation, 1988, SOR/88-36 1 nor paragraph (d) of the Public Service
Labour relations Act, S.C. 2003, c.22 infringe s.2(d) of the Canadian Charier of Rights and

Freedoms.

Respectfully submitted, August 12,2013

Rod Wiltshire
For the Attorney General of Alberta
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