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PART I – OVERVIEW AND FACTS 

A. Overview 

1. Having achieved, at trial, his primary litigation objective – preventing commercial 

logging on land claimed by the Tsilhqot’in – the appellant has nevertheless appealed in an effort 

to convert the trial judge’s “non-binding opinion” into a declaration of Aboriginal title to 1750 

square kilometres of provincial Crown land.  The British Columbia Court of Appeal declined to 

do this, holding that such a declaration would be based on a territorial theory of Aboriginal title 

that is inconsistent with this Court’s decision in R v Marshall; R v Bernard. The Court of Appeal 

did, however, agree with the trial judge that the Tsilhqot’in should be allowed to file a new 

Aboriginal title claim. 

2. This Court should uphold the orders made by both the trial judge and the Court of 

Appeal.  Such a result would be entirely in keeping with this Court’s decisions in Delgamuukw 

and R v Marshall; R v Bernard, which determine that in order to establish Aboriginal title to 

land, three elements must be demonstrated: (1) physical occupation; (2) exclusivity of 

occupation; and (3) continuity of occupation. All three elements are necessary to establish title, 

and no one element is independently sufficient. As the evidence presented at trial failed to 

establish these elements with respect to the land claimed, the courts below did not err in 

dismissing the claim. 

3. This result also reflects the manner in which the theory of Aboriginal rights has been 

developed by the decisions of this Court that have followed the enactment of s 35 of the 

Constitution Act, 1982. As explained in this Court’s decisions, Aboriginal title is a distinctive 

and specific modern right to the land itself, representing one end of a spectrum of rights that are 

recognized and affirmed by s 35.  All of these rights can give rise to substantive obligations and 

give impetus to a process of negotiation and consultation that can serve to reconcile differing 

views about connections to land and resources. 

4. The stated constitutional questions ought not to be answered unless this Court overturns 

the judgments below, grants a declaration of Aboriginal title over specific land and finds that 

specific provisions of British Columbia’s forestry legislation apply to this land.  Otherwise, the 
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questions are purely hypothetical, lending themselves to answers that will necessarily be 

speculative, abstract and of limited utility either to the parties specifically or to the public 

generally. 

5. In the event the conditions precedent described in the previous paragraph are met, the 

first constitutional question ought to be answered in the negative.  Provincial laws of general 

application that merely regulate the exercise of Aboriginal title rights do not engage 

interjurisdictional immunity so long as they do not extinguish, redefine or alter the substance of 

such rights.  The second constitutional question should be answered in the affirmative. Whether 

it be provincial or federal, legislation that unjustifiably infringes Aboriginal title is always 

constitutionally inapplicable by the operation of ss 35(1) and 52 of the Constitution Act, 1982.  

B. Respondent’s Position on the Facts 

i. General 

6. The respondent Attorney General of Canada (Canada) is in general agreement with the 

statement of facts in the appellant’s factum, except insofar as the appellant (and the trial judge) 

described findings of mixed fact and law as findings of fact alone, as is further explained below. 

7. Speaking generally, the trial judge found that when Europeans arrived, the Tsilhqot’in 

people occupied the claim area described in the pleadings and used all of it for hunting and 

trapping as part of their way of life.1  Those findings of fact supported a conclusion that the 

Tsilhqot’in have Aboriginal rights to hunt and trap throughout the claim area, and to trade in 

skins and pelts taken from the claim area.  This was found by the trial judge, was admitted by the 

respondents, and was so ordered. Canada does not challenge those findings of fact. 

8. The trial judge also found as a fact that the Tsilhqot’in did not use the entirety of the 

claim area with regularity.2  That finding of fact supported the trial judge’s conclusion that the 

Tsilhqot’in do not have Aboriginal title throughout the claim area. Canada does not challenge 

this finding of fact either. 

                                                 
1 Tsilhqot’in Nation v British Columbia, 2007 BCSC 1700 at para 681 [Tsilhqot’in Nation]. 
2 Tsilhqot’in Nation, supra note 1 at para 957. 
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9. The facts of this case, as they relate to the way that the Tsilhqot’in used and occupied the 

land at the time of sovereignty, were correctly described by the Court of Appeal as materially 

similar to the facts that were before this Court in R v Marshall; R v Bernard.3  Both the 

Tsilhqot’in and the Mi’kmaq were semi-nomadic groups that used a vast territory as part of a 

lifestyle based on hunting, gathering and fishing.  Each changed their location within their 

respective territories during the course of the year.  Neither of them moved randomly.  Each 

group followed a seasonal round of resource exploitation. 

ii. Opinion area 

10. In his reasons for judgment, the trial judge identified a territory that he opined was 

subject to Aboriginal title.  It is an area of approximately 1750 square kilometres.4  This area is 

described in the appellant’s factum as the “Proven Title Area”.  The area is more accurately 

described as the “Opinion Area”. The Opinion Area is rural land adjacent to Chilko Lake, 

approximately 100 kilometres to the southwest of the town of Williams Lake. 

11. The Opinion Area had boundaries of the trial judge’s own, ex post facto creation. The 

defendants had no way of knowing, when the evidence was being presented, that the case they 

had to meet was a claim of Aboriginal title to a territory having the size and boundaries 

identified by the trial judge. 

12. The appellant did not attempt to prove title to a territory with the boundaries of the 

Opinion Area.  None of the appellant’s witnesses testified that these were the boundaries of 

Tsilhqot’in Aboriginal title lands.  Appellant’s counsel made no submissions in support of such 

boundaries.  These boundaries appeared for the first time in the reasons for judgment of the trial 

judge, without any of the parties having had an opportunity to present evidence or argument for 

or against them. 

13. The northern boundary of the Opinion Area consists of a straight line drawn through the 

middle of the Tachelach’ed – the triangle encompassed by the Nemiah Valley and the Chilco and 

Taseko Rivers.  It follows no trail or other man-made feature.  It does not follow any geographic 

                                                 
3 William v British Columbia 2012 BCCA 285 at para 226 [William]. 
4 William, supra note 3 at paras 1, 78. 
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feature.  It is a straight line in the middle of the wilderness, a line that would be imperceptible to 

anyone without a map of the trial judge’s opinion. 

14. At the time of sovereignty assertion, Tsilhqot’in society had “…no boundaries in the 

sense that a boundary is currently understood with reference to set metes and bounds.”5 

iii. Reasons for judgment insufficient 

15. The trial judge was of the view that the southern portions of the Tachelach’ed were used 

more intensively than the northern portions.  That led him to opine that the Tsilhqot’in could 

demonstrate sufficient use to support a finding of Aboriginal title to the south of the straight line 

he drew across the map, but not to the north of the line.  However, his reasons for judgment lack 

any explanation as to what degree of use he considered to be sufficient, what degree was 

insufficient, and how he determined that the straight line described in his reasons divided the two 

types of use.6 

iv. Additional facts that Canada draws to the Court’s attention 

16. At the time of the assertion of British sovereignty in 1846, the Tsilhqot’in were a semi-

nomadic group, with no more than 400 people living in the claim area.7 

17. Some of the lands that were considered by the Tsilhqot’in to be the centre of Tsilhqot’in 

residence during the first half of the nineteenth century were no longer regarded as such in the 

latter half.8 

18. At the time of the assertion of sovereignty, the Tsilhqot’in did not have village sites that 

were occupied year-round, nor did they have cultivated fields or other lands showing visible 

signs of an investment of labour.9 

                                                 
5 Tsilhqot’in Nation, supra note 1 at para 648. 
6 Tsilhqot’in Nation, supra note 1 at para 648. 
7 Tsilhqot’in Nation, supra note 1 at paras 379, 951. 
8 Tsilhqot’in Nation, supra note 1 at para 631. 
9 Tsilhqot’in Nation, supra note 1 at para 683. 
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v. The test case nature of the litigation 

19. As the Court of Appeal noted, this litigation was in the nature of a test case on Aboriginal 

title.10  It was, on that basis, the subject of an advance costs order under which millions of dollars 

of public funds were dedicated to the prosecution of the trial.11  Although the appellant argues at 

one point in his factum that this Court ought to consider only the facts with respect to the 

Aboriginal title claims of the Tsilhqot’in specifically, and ought not to be influenced by more 

“global” considerations that might apply to the Aboriginal title claims of semi-nomadic groups 

generally,12 the appellant then goes on to make arguments about the impact of the Court of 

Appeal’s decision on the Aboriginal title claims of First Nations generally.13 

20. This Court may and should take judicial notice that this litigation is but one of many 

claims of Aboriginal title before the courts in British Columbia and elsewhere in Canada.  Some 

of those claims are brought by Aboriginal groups whose ancestors lived a semi-nomadic 

lifestyle; some by groups whose ancestors lived more settled lifestyles.  Consistent with the 

nature of this litigation as a test case funded by an advance costs order, the outcome of this 

appeal will be of great public importance.  The trial judge himself noted that his opinion 

regarding the geographic scope of Aboriginal title, when joined with his conclusions concerning 

the constitutional consequences of a finding of Aboriginal title upon provincial jurisdiction, 

would have “serious implications” for British Columbia.14 

vi. Outcome in the courts below 

21. Leaving aside the opinions expressed by the trial judge about the geographic scope of 

Aboriginal title and its constitutional effects, the actual orders he made were as follows.  The 

trial judge dismissed the claim of the Tsilhqot’in for a declaration of Aboriginal title, without 

prejudice to their ability to file a new claim.  He granted a declaration of Aboriginal rights to 

hunt and trap throughout the claim area, and to trade in skins and pelts taken from the claim area 

for a moderate livelihood. He also granted a declaration that forestry activities authorized by the 

                                                 
10 William, supra note 3 at para 165. 
11 Xeni Gwet'in First Nations v British Columbia, 2002 BCCA 434 (CanLII) at paras 128-129. 
12 Appellant’s factum at paras 213-215. 
13 Appellant’s factum at paras 235-247. 
14 Tsilhqot’in Nation, supra note 1 at para 1047. 
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defendant British Columbia were an unjustified infringement of those rights.  He made no order 

about the constitutional effects of a declaration of Aboriginal title upon provincial jurisdiction. 

22. While the Court of Appeal departed from the opinions expressed by the trial judge about 

Aboriginal title, the actual order made by the Court of Appeal was simply to uphold the orders 

made by the trial judge. 
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PART II – POSITION WITH RESPECT TO THE APPELLANT’S QUESTIONS 

23. With respect to what the appellant states is the central issue raised by this appeal, the 

Courts below correctly refused to issue the Tsilhqot’in a declaration of Aboriginal title, without 

prejudice to their ability to file a new claim.  Furthermore, the British Columbia Court of Appeal 

correctly found that proof of Aboriginal title requires the identification of specific areas over 

which an Aboriginal group exercised clear, continuous and exclusive occupation.  Aboriginal 

title cannot exist in relation to broad territories within which the land was used by an Aboriginal 

collective, but not regularly and intensively occupied. 

24. The stated constitutional questions should not be answered because they are hypothetical, 

unless the Court expressly issues a declaration of Aboriginal title in respect of specific land and 

finds that the impugned provincial forestry legislation is prima facie applicable to this land.  In 

the event these two conditions precedent are satisfied, Canada submits that the constitutional 

questions ought to be answered as follows: 

Are the Forest Act, RSBC 1996, c 157, or the Forest Practices Code of British 
Columbia Act, RSBC 1996, c 159, or their predecessor legislation, 
constitutionally inapplicable in whole or in part to Tsilhqot’in Aboriginal title 
lands, in view of Parliament’s exclusive legislative authority set out in 
s 91(24) of the Constitution Act, 1867?   

Answer: No. 

Are the Forest Act, RSBC 1996, c 157, or the Forest Practices Code of British 
Columbia Act, RSBC 1996, c 159, or their predecessor legislation, 
constitutionally inapplicable in whole or in part to Tsilhqot’in Aboriginal title 
lands to the extent that they authorize unjustified infringements of Tsilhqot’in 
Aboriginal title, by virtue of ss 35(1) and 52 of the Constitution Act, 1982?   

Answer: Yes. 
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PART III – ARGUMENT 

ISSUE #1:  ABORIGINAL TITLE 

A. What is Aboriginal Title? 

25. This Court has described Aboriginal title as a “modern legal right”.  While the roots of 

Aboriginal title lie in traditional Aboriginal land use practices, Aboriginal title in its modern 

form results from the translation of those practices into a modern common law right.15 

26. The understanding of Aboriginal title in Canadian law has evolved over the years.  What 

is now meant by Aboriginal title – a right to the land itself – is not the same as what was meant 

by that expression (or variations of it such as “Indian title” or “Native title”) prior to this Court’s 

decisions in Delgamuukw and R v Marshall; R v Bernard. 

27. In the process of translating traditional practices into a modern legal right, both the 

Aboriginal and the European perspectives are taken into account.  As a result, Aboriginal title in 

its modern form does not correspond exactly with either the Aboriginal perspective or with the 

European perspective.  Aboriginal title in its modern form is a concept that seeks to reconcile 

both perspectives.16 

28. The Tsilhqot’in perspective is that the entire area over which Aboriginal title was claimed 

at trial was Tsilhqot’in nen: land which the Tsilhqot’in regarded as their territory.  This was true 

even though the Tsilhqot’in did not occupy all of their territory in the same way.  The nature and 

extent of the physical occupation of particular sites varied, depending upon the use that was 

made of them. The vast majority of the territory was not physically occupied by the Tsilhqot’in, 

however, but was used in a seasonal round of hunting, gathering and fishing.  From the 

Tsilhqot’in perspective, these distinctions were immaterial.  The Tsilhqot’in perspective was that 

there were no parts of the territory that were any less part of Tsilhqot’in nen than the rest of the 

                                                 
15 R v Marshall; R v Bernard, 2005 SCC 43, [2005] 2 SCR 220 at para 48 [R v Marshall; R v 
Bernard]. 
16 R v Marshall; R v Bernard, supra note 15 at para 51. 
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territory.17  If the Tsilhqot’in perspective alone is considered, the entire territory would have the 

same legal status. 

29. When the European perspective is also considered, however, and the various Tsilhqot’in 

practices are translated into the common law rights they most closely resemble, the result is that 

not all the territory has the same legal status.  While all of the area claimed by the Tsilhqot’in at 

trial was found to be subject to Aboriginal rights to hunt and trap, only those parts of the claim 

area which are the subject of “aboriginal practices that indicate possession similar to that 

associated with title at common law” could be subject to Aboriginal title.18 

30. Before Delgamuukw, Aboriginal title was regarded as a right to occupy the land and to 

use it for purposes associated with the Aboriginal way of life, e.g., for hunting, gathering and 

fishing.  It was not regarded as a right to possession of the land itself.  Thus Aboriginal title was 

described by the Judicial Committee of the Privy Council as “a personal and usufructuary right, 

dependent upon the good will of the Sovereign.”19  Hall J described the Indian title that was 

claimed in Calder as “a usufructuary right and a right to occupy the land and use the lands and 

enjoy the fruits of the soil, the forest and of the rivers and streams which does not in any way 

deny the Crown’s paramount title as it recognized by the law of nations.”20  Before 

Delgamuukw, Aboriginal or Indian title was not regarded as a proprietary right. 

31. A different conception of Aboriginal title began to emerge after the enactment of the 

Constitution Act, 1982.  In Guerin, Dickson J (as he then was) observed that while Indian title 

“does not, strictly speaking, amount to beneficial ownership, neither is its nature completely 

exhausted by the concept of a personal right.”21  In her dissenting reasons in Van der Peet, 

L’Heureux-Dubé J described Aboriginal title lands as “lands which the natives possess for 

occupation and use at their own discretion, subject to the Crown’s ultimate title.”22  She further 

                                                 
17 William, supra note 3 at paras 75-78. 
18 R v Marshall; R v Bernard, supra note 15 at paras 54, 66. 
19 St Catherine’s Milling & Lumber Co v The Queen (1888), 14 App Cas 46 (PC) at 54. 
20 Calder v British Columbia (AG), [1973] SCR 313 at 352, 34 DLR (3d) 145; see also Baker 
Lake v MIAND, [1980] 1 FC 518 (TD) at para 102, (1979), 107 DLR (3d) 513 [Baker Lake]. 
21 Guerin v The Queen, [1984] 2 SCR 335 at 382e-f. 
22 R v Van der Peet, [1996] 2 SCR 507 at para 119 [Van der Peet]. 



10 

stated that “Aboriginal title exists when the bundle of Aboriginal rights is large enough to 

command the recognition of a sui generis proprietary interest to occupy and use the land.”23 

32. This Court’s decision in R v Adams is a key development in s 35 jurisprudence.24  Before 

Adams, Aboriginal title was regarded as a primary right, lying at the root of other included 

Aboriginal rights. Adams illustrates that the primary right is now the recognition and affirmation 

of existing Aboriginal rights provided by s 35.  Lamer CJC observed that while Aboriginal title 

is one of the Aboriginal rights recognized and protected by s 35, it is distinct from other 

Aboriginal rights, because it arises where the connection of the claimant group with a particular 

site is of a central significance to its distinctive culture.25  As the Court of Appeal noted, Adams 

demonstrates that traditional use of land does not necessarily give rise to Aboriginal title; rather, 

traditional land use may provide a basis for Aboriginal rights to use the lands for specific 

activities or purposes.26  Because Aboriginal rights vary with respect to their degree of 

connection to the land, some Aboriginal groups who are unable to establish Aboriginal title will 

nevertheless possess Aboriginal rights, including site-specific rights to engage in particular 

activities.27 

33. In Delgamuukw, this Court stated for the first time that Aboriginal title is not simply 

usufructuary in nature.  In other words, Aboriginal title is not just a right to use the land.  

Aboriginal title is a right to the exclusive possession of the land.  It is akin to a fee simple 

interest in land, although it differs from fee simple in a number of important respects, including 

its collective nature and its inalienability except by surrender to the Crown.28 

34. In Delgamuukw this Court also rejected the notion that Aboriginal title is simply a bundle 

of site-specific Aboriginal rights, i.e. rights to carry on Aboriginal practices such as hunting, 

                                                 
23 Van der Peet, supra note 22.  But see paragraph 34 below. 
24 R v Adams, [1996] 3 SCR 101 [Adams]. 
25 Adams, supra note 24 at paras 26-30. 
26 William, supra note 3 at para 186. 
27 Adams, supra note 24 at paras 26-27. 
28 Delgamuukw v British Columbia, [1997] 3 SCR 1010 at paras 109-111, 117, 138 
[Delgamuukw]. 



11 

gathering and fishing.29  This was the conception of Aboriginal title that the Federal Court 

applied in the Baker Lake decision.30  Although in Baker Lake there was a finding of Aboriginal 

title, the language of the decision demonstrates that the First Nation did not obtain a right to 

exclusive possession of the land, but only a right to carry on activities such as hunting.  After 

Delgamuukw, however, it is clear that Aboriginal title is both a right to possession of the land 

and a right to use the land for practices that may not be characterized as Aboriginal rights. 

35. There is, however, an important qualification to the principle that Aboriginal title carries 

with it the right to use lands even for non-traditional purposes.  Aboriginal title lands cannot be 

used in a ways that are irreconcilable with the nature of the attachment to the land that forms the 

basis of Aboriginal title.  This was explained in  Delgamuukw: 

As discussed below, one of the critical elements in the determination of 
whether a particular aboriginal group has aboriginal title to certain lands 
is the matter of the occupancy of those lands.  Occupancy is determined 
by reference to the activities that have taken place on the land and the 
uses to which the land has been put by the particular group.  If lands are 
so occupied, there will exist a special bond between the group and the 
land in question such that the land will be part of the definition of the 
group’s distinctive culture.  It seems to me that these elements of 
aboriginal title create an inherent limitation on the uses to which the 
land, over which such title exists, may be put.  For example, if 
occupation is established with reference to the use of the land as a 
hunting ground, then the group that successfully claims aboriginal title to 
that land may not use it in such a fashion as to destroy its value for such 
a use (e.g., by strip mining it).  Similarly, if a group claims a special 
bond with the land because of its ceremonial or cultural significance, it 
may not use the land in such a way as to destroy that relationship (e.g., 
by developing it in such a way that the bond is destroyed, perhaps by 
turning it into a parking lot) [emphasis added].31 

36. As this demonstrates, while Aboriginal title is not merely a bundle of Aboriginal rights, it 

does arise from the use of the land for traditional Aboriginal activities.  Aboriginal title, like 

other s 35 rights, has as its fundamental purpose the protection and preservation of distinct 

Aboriginal cultures.  As the Court observed in Powley, “Section 35 reflects a new promise: a 

                                                 
29 Delgamuukw, supra note 28 at paras 110, 111, 191. 
30 Baker Lake, supra note 20. 
31 Delgamuukw, supra note 28 at para 128. 



12 

constitutional commitment to protecting practices that were historically important features of 

particular Aboriginal communities.”32  This reflects the objective of s 35: the protection of a 

distinct way of life based on the continuation of traditional practices through the recognition of 

modern legal rights.  Section 35 provides “the constitutional framework through which the fact 

that Aboriginals lived on the land in distinctive societies, with their own practices, traditions and 

cultures, is acknowledged and reconciled with the sovereignty of the Crown.”33  All s 35 rights, 

including title, must therefore “be directed towards the reconciliation of the pre-existence of 

Aboriginal societies with the sovereignty of the Crown.”34 

37. This does not mean that all traditional Aboriginal uses of the land will give rise to 

Aboriginal title.  In Delgamuukw, Lamer CJC observed that Aboriginal rights “fall along a 

spectrum with respect to their degree of connection to the land.”35  Even where the occupation 

and use of the land is not sufficient to support a claim of title, activities that are integral to 

distinctive Aboriginal culture may receive constitutional protection. If the right is intimately 

related to a particular piece of land, it may be recognized as a site-specific right and thus 

protected, even though the right exists apart from title to the tract of land involved.36   

38. As the Court of Appeal correctly observed, a determination of Aboriginal title is not the 

only remedy available to protect Aboriginal interests and achieve reconciliation.37  The outcome 

of this case illustrates that a finding of a site-specific Aboriginal right can be a powerful tool to 

protect an Aboriginal group’s interests in its traditional lands, even when Aboriginal title is not 

found.  As the Court of Appeal stated:  

[237] Aboriginal title, while forming part of the picture, is not the only – 
or even necessarily the dominant – part. Canadian law provides a robust 
framework for the recognition of Aboriginal rights. The cultural security 
and continuity of First Nations can be preserved by recognizing their title 

                                                 
32 R v Powley, 2003 SCC 43, [2003] 3 SCR 207 at para 45 [Powley]. 
33 Van der Peet, supra note 22, at para 31. 
34 Van der Peet, supra note 22, at para 31.  
35 Delgamuukw, supra note 28 at para 138. 
36 Delgamuukw, supra note 28, at para 138. 
37 William, supra note 3 at paras 235-238. 
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to particular “definite tracts of land”, and by acknowledging that they 
hold other Aboriginal rights in much more extensive territories.38 

39. Aboriginal title stands at one end of a spectrum of s 35 rights, all of which give rise to 

governments’ duty to consult with Aboriginal peoples and accommodate their interests.  This 

duty, while grounded in the long-established principle of the honour of the Crown, is a modern 

doctrine.39  As this Court noted in Rio Tinto Alcan, the duty to consult embodies a generative 

constitutional order, in which s 35 rights – all s 35 rights, not just Aboriginal title – serve a 

dynamic function.  By giving impetus to processes that promote negotiations, s 35 furthers an 

ongoing process of reconciliation.40 

40. This generative and dynamic view of s 35 rights reflects the importance of dialogue in the 

continuing relationship between the Crown and Aboriginal peoples.  The courts define and 

determine the nature and extent of the parties’ rights and duties, but the application of those 

rights and duties is resolved through continuing consultation and negotiation.  This is in keeping 

with the objectives of modern Aboriginal law: the resolution of historic grievances, the 

reconciliation of Aboriginal and non-Aboriginal interests, and the fostering of relationships and 

dialogue.41 

B. The Test for Aboriginal Title 

41. The central issue in this appeal is the legal test that must be satisfied in order to establish 

Aboriginal title.  In particular, the question is whether proof of Aboriginal title requires the 

identification of specific areas over which an Aboriginal group exercised clear, continuous and 

exclusive occupation, or whether Aboriginal title may also exist in relation to broad territories 

within which the land was used, but not regularly and intensively occupied. 

                                                 
38 William, supra note 3 at para 237. 
39 Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 SCR 511 at 
para 16. 
40 Rio Tinto Alcan Inc v Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 SCR 650 at para 
38. 
41 Mikisew Cree First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 
SCR 388 at para 1 [Mikisew Cree]. 
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42. This Court enunciated the test for proof of Aboriginal title in Delgamuukw.42  The test 

was elaborated upon and applied in R v Marshall; R v Bernard.43  In order to establish 

Aboriginal title, three elements must be demonstrated in relation to the land claimed: (1) physical 

occupation; (2) exclusivity of occupation; and (3) continuity of occupation.  All three elements 

of the test are necessary to establish title, and no one element is independently sufficient. 

43. In Delgamuukw, Lamer CJC observed that to ground a claim for title, claimants must 

demonstrate that the land involved is of “central significance to their distinctive culture”.44  This 

is only possible if claims are focused on specific areas, as the Court of Appeal recognized.45  In 

R v Marshall; R v Bernard, the majority held that to establish title, claimants must demonstrate 

“possession similar to that associated with title at common law.”46  Although the nature of the 

requirement will vary depending on the character of the land and the manner in which the land is 

commonly enjoyed, this again can only be determined if specific areas are identified. 

C. Occupation 

44. Evidence of physical occupation is the first element of the test for proof of Aboriginal 

title.  If physical occupation cannot be made out, that is the end of the inquiry.  The examples 

that this Court has given of how physical occupation can be proven are: (1) the construction of 

buildings; (2) the enclosure of cultivated fields and (3) the regular use of definite tracts of land 

for hunting, fishing, or otherwise exploiting its resources.47 

45. The issue of most significance for this appeal is the third of these examples.  The 

appellant seeks Aboriginal title over several thousand hectares of land that the Tsilhqot’in used 

in a seasonal round for hunting, trapping and gathering.  In R v Marshall; R v Bernard, this Court 

observed that while activities such as hunting and fishing can ground a claim for title if they are 

regular and exclusive enough to amount to physical occupation, more typically such activities 

                                                 
42 Delgamuukw, supra note 28 at para 143. 
43 R v Marshall; R v Bernard, supra note 15 at para 70. 
44 Delgamuukw, supra note 28 at para 150. 
45 William, supra note 3 at para 223. 
46 R v Marshall; R v Bernard, supra note 15 at para 54. 
47 R v Marshall; R v Bernard, supra note 15 at para 56. 
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will provide a foundation for site-specific Aboriginal rights falling short of title.48  In other 

words, it is only in exceptional, atypical cases that seasonal hunting and fishing activities will 

give rise to Aboriginal title.  In effect, the appellant asks for a finding that the Tsilhqot’in fall 

into the exceptional category. 

46. This Court has clearly indicated that evidence of historic physical occupation of the 

claimed area is an essential element of the test.49  As to the application of the test to nomadic 

groups, this Court has said this: 

Whether a nomadic people enjoyed sufficient “physical possession” to 
give them title to the land, is a question of fact, depending on all the 
circumstances, in particular the nature of the land and the manner in 
which it is commonly used.  Not every nomadic passage or use will 
ground title to land; thus this Court in Adams asserts that one of the 
reasons that aboriginal rights cannot be dependent on aboriginal title is 
that this would deny any aboriginal rights to nomadic peoples (para. 
27).   On the other hand, Delgamuukw contemplates that “physical 
occupation” sufficient to ground title to land may be established by 
“regular use of definite tracts of land for hunting, fishing or otherwise 
exploiting its resources” (para. 149).  In each case, the question is 
whether a degree of physical occupation or use equivalent to common 
law title has been made out.50 

D. Exclusivity 

47. While evidence of specific acts of exclusion is not required in order to establish 

Aboriginal title, this Court has stated that the claimant group must demonstrate effective control, 

from which a reasonable inference can be drawn that the claimants could have excluded others.51  

That is not to say, however, that the demonstration of effective control will alone suffice to 

establish Aboriginal title. 

                                                 
48 R v Marshall; R v Bernard, supra note 15 at para 58; Delgamuukw, supra note 28 at para 137. 
49 R v Marshall; R v Bernard, supra note 15 at paras 56, 70; Delgamuukw, supra note 28 at para 
149. 
50 R v Marshall; R v Bernard, supra note 15 at para 66, referring to Adams, supra note 24 at para 
27. 
51 R v Marshall; R v Bernard, supra note 15 at paras 65, 70. 
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48. Exclusivity is primarily directed to determining what effect the presence of other 

Aboriginal groups may have upon a claim for title.52  However, in order for a claim of title to be 

established, evidence of occupation amounting to intensive presence at particular sites is still 

required.  Exclusivity is not a means of supplementing insufficiently intensive occupation. 

49. As with the test for occupation, applying this element of the test also requires that it be 

possible to identify the specific areas over which control is said to have been asserted. 

E. Continuity 

50. This Court has confirmed that continuity between the group’s historic occupation and the 

asserted right is an essential element of the test for proof of Aboriginal title.  Aboriginal title is 

rooted in the past occupation of land, and the claimants must demonstrate a link between that 

past occupation and their modern claim for title.53  Continuity is an element in the fulfilment of 

the overlying requirement that the group’s connection with the land was “of a central 

significance to their distinctive culture.”54 

51. The degree of continuity that is required and the nature of the evidence necessary to 

establish it can be expected to vary, depending upon the nature of the Aboriginal right that is 

claimed.  Given the role of continuity in satisfying the requirement of central significance to 

distinctive culture, a greater degree of continuity in occupation may be required in order to 

establish Aboriginal title to land than might be necessary to support a claim for other Aboriginal 

rights in relation to that land.  A site once occupied intensively as a village, but no longer used as 

such, may not be subject to Aboriginal title, but may still remain subject to Aboriginal rights 

other than title.  It will depend on the facts. 

F. Applying the Test 

52. This Court has recognized the need for flexibility in applying the elements of the test, in 

the context of a properly-focused claim.  For example, the Court has observed that determining 

the requisite degree of occupation requires consideration of the “character of the lands 

                                                 
52 R v Marshall; R v Bernard, supra note 15 at paras 57. 
53 R v Marshall; R v Bernard, supra note 15 at paras 67, 70. 
54 R v Marshall; R v Bernard, supra note 15 at para 67. 
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claimed.”55  Consideration may be given to the possibility of “shared exclusivity.”56  This Court 

has also indicated that an “unbroken chain” of occupation is not required in order to satisfy the 

requirement for continuity.57  Flexibility is necessary, given the limitations involved in 

identifying and evaluating the historical evidence required.58 

53. Nevertheless, all three elements of the test must be satisfied in order to establish a claim 

for Aboriginal title.  Flexible application of the elements is not abandonment of the elements.  In 

R v Marshall; R v Bernard, for example, the majority rejected the view that the requirement of 

regular and exclusive use should be dispensed with for semi-nomadic groups: 

With respect, this argument is circular.  It starts with the premise that it 
would be unfair to deny the Mi’kmaq title.  In order to avoid this result, 
it posits that the usual indicia of title at common law – possession of the 
land in the sense of exclusive right to control – should be diminished 
because the pre-sovereignty practices proved do not establish title on that 
test.  As discussed, the task of the court is to sensitively assess the 
evidence and then find the equivalent modern common law right.  The 
common law right to title is commensurate with exclusionary rights of 
control.  That is what it means and has always meant.  If the ancient 
aboriginal practices do not indicate that type of control, then title is not 
the appropriate right.  To confer title in the absence of evidence of 
sufficiently regular and exclusive pre-sovereignty occupation, would 
transform the ancient right into a new and different right.  It would also 
obliterate the distinction that this Court has consistently made between 
lesser aboriginal rights like the right to fish and the highest aboriginal 
right, the right to title to the land: Adams and Côté.59 

54. The nature of the test for Aboriginal title means that nomadic Aboriginal people will have 

difficulty proving title to large regions which they may have traditionally used.  It may mean that 

the sites to which such groups may be able to establish title will be limited in scope. But the 

result is not meaningless or insignificant.  As the Court of Appeal observed: 

The result for semi-nomadic First Nations like the Tsilhqot’in is not a 
patchwork of unconnected “postage stamp” areas of title, but rather a 

                                                 
55 R v Marshall; R v Bernard, supra note 15 at paras 49, 54, 66. 
56 R v Marshall; R v Bernard, supra note 15 at para 65. 
57 Delgamuukw, supra note 28 at para 198. 
58 R v Marshall; R v Bernard, supra note 15 at para 64; Van der Peet, supra note 22 at para 68. 
59 R v Marshall; R v Bernard, supra note 15 at para 77. 
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network of specific sites over which title can be proven, connected by 
broad areas in which various identifiable Aboriginal rights can be 
exercised. This is entirely consistent with their traditional culture and 
with the objectives of s. 35. 60 

55. The appellant criticizes the Court of Appeal’s examples of sites which may be subject to 

Aboriginal title.  However, the result of applying the test for Aboriginal title to the facts of a 

particular case should emerge from the application of first principles, not from the recitation of 

examples given in obiter dicta in a particular decision.  It would not be appropriate to speculate 

about the specific sites that may be the subject of Aboriginal title before they have been 

identified in a fresh claim.  Guidance is provided by this Court’s jurisprudence, including the 

Court’s observation that the recognition of Aboriginal title is meant to provide protection for 

sites of central significance to a distinctive culture.61  In practice, differing views about 

connections to land and resources are best resolved through consultation and negotiation.  

56. The law of Aboriginal title is still at a relatively early stage of development, but its 

fundamental principles arise from consideration of the modern nature of all s 35 rights, the 

placement of Aboriginal title within a spectrum of Aboriginal rights, the role of consultation and 

the clear distinction that has developed in Canadian law between Aboriginal title and the 

traditional lands of an Aboriginal group.  The features of Aboriginal title must be seen in the 

context of the historical development of the law from a broad notion of “Indian title” to a 

distinctive right to the land itself, within a spectrum of other s 35 rights. 

57. Seen in this way, an inability to establish Aboriginal title to a defined tract of land does 

not deprive Aboriginal claimants of other important rights protected by s 35 of the Constitution 

Act, 1982.  This is illustrated here: the Tsilhqot’in Aboriginal right to hunt and trap throughout 

the claimed territory has been recognized, and forestry activity that may have been prejudicial to 

the economic interests of the Tsilhqot’in has effectively been stopped. 

                                                 
60 William, supra note 3 at para 238. 
61 Adams, supra note 24 at para 26; R v Marshall; R v Bernard, supra note 15 at para 67. 
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G. The United Nations Declaration 

58. The appellant contends that the reasons of the Court of Appeal are an “affront ... to the 

human rights of the Tsilhqot’in and other Aboriginal groups under international law”.  In 

support, the appellant cites the United Nations Declaration on the Rights of Indigenous Peoples 

(the Declaration).62 

59. It is not clear on what basis the appellant argues that the Court of Appeal’s reasons are 

inconsistent with either the Declaration or with international law.  The passage quoted in the 

appellant’s factum from the Declaration implies that the Court of Appeal’s decision was based 

on or advocated superiority of peoples on the basis of cultural differences.  No explanation is 

given as to how this can be said.  Nowhere in the reasons of the Court of Appeal is there any 

suggestion or implication that the Aboriginal peoples of Canada are inferior to other Canadians.  

The fact that the Tsilhqot’in pursued a semi-nomadic lifestyle based on hunting and gathering 

does not imply any inferiority to the European settlers or to other Aboriginal groups whose 

lifestyle was a more sedentary one.  Nor is there any suggestion in the reasons of the Court of 

Appeal that the European perspective is to be preferred to the Aboriginal perspective.  The 

objective of the modern law of Aboriginal rights is to reconcile both perspectives, not to elevate 

either one over the other.63 

60. In any event, the Declaration is not a legally binding instrument.  It was adopted by a 

non-legally-binding resolution of the United Nations General Assembly and, as a result, it has no 

direct legal effect in Canada.64  In a statement expressing support for the aspirational principles 

contained in the Declaration, Canada reiterated its continuing concerns about aspects of the 

text.65   

                                                 
62 All of the appellant’s submissions on this point are contained in paragraph 191 of the 
appellant’s factum. 
63 Mikisew Cree, supra note 41 at para 1; R v Marshall; R v Bernard, supra note 15 at paras 46-
51. 
64 United Nations Declaration on the Rights of Indigenous Peoples, GA Res 61/295, UN GAOR, 
61st Sess Supp No 49 Vol III, UN Doc A/61/49 (2007) Articles 10, 13(1). 
65  While the appellant’s factum asserts in paragraph 191 that Canada has “formally endorsed” 
the Declaration, the appellant does not provide any citation to the record in support of the 
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H. The Application of the Tests for Title to the Appellant’s Aboriginal Title Claim 

61. In light of the appropriate legal test for Aboriginal title, the manner in which the 

pleadings were framed, and the evidence that was presented, both the trial court and the Court of 

Appeal were correct in concluding that a declaration of Aboriginal title should not be granted 

with respect to the total area claimed at trial.  While the trial judge gave a non-binding opinion 

that approximately 40% of the claim area was subject to Aboriginal title, the Court of Appeal 

correctly concluded that that opinion was not consistent with this Court’s decision in R v 

Marshall; R v Bernard. 

62. The crucial importance of the pleadings in defining the scope of an Aboriginal rights 

claim was recently emphasized by this Court in Lax Kw’alaams.  Binnie J noted that pleadings 

define the issues, give parties notice of the case to be met, and set the limits for disclosure as 

well as the parameters of expert opinion, discovery, and case management.66  Even in the context 

of Aboriginal claims, civil courts are not commissions of inquiry.  It is up to plaintiffs to identify 

the rights they are asserting.  For Aboriginal title claims, this means that the land in question 

must be defined with sufficient specificity so that the title claim can reasonably be adjudicated, 

and issues of infringement and justification can be determined. 

63. In the case at bar, the Tsilhqot’in elected to make a territorial claim to relatively large 

tracts of land which they did not physically occupy in their entirety, and to argue as a matter of 

law that their use of these tracts at various times was sufficient to establish Aboriginal title.  

Their pleadings did not set out any site-specific claims.  Regardless of the outcome of this 

appeal, the trial judge’s findings of Aboriginal rights will remain undisturbed.  The judgment 

appealed from also allows the Tsilhqot’in to renew their claim to Aboriginal title. If they do so in 

a properly pleaded case, the determination of what specific sites are the subject of Aboriginal 

title will be made by applying the elements of the test for title – physical occupation, exclusivity 

of occupation and continuity of occupation – to the facts. How the result will compare with the 

                                                                                                                                                             
assertion.  The appellant is presumably referring to “Canada's Statement of Support on the 
United Nations Declaration on the Rights of Indigenous Peoples”, which was posted on the 
website of Aboriginal Affairs and Northern Development Canada on November 12, 2010.  The 
Statement can be found at http://www.aadnc-aandc.gc.ca/eng/1309374239861/1309374546142. 
66 Lax Kw’alaams Indian Band v Canada, 2011 SCC 56, [2011] 3 SCR 535 at paras 40-47. 

http://www.aadnc-aandc.gc.ca/eng/1309374239861/1309374546142
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Opinion Area, i.e., which sites of central significance will be found to meet the test for 

Aboriginal title, cannot be predicted in advance of that determination. In the words of this Court, 

“[t]he answer is that it depends on the evidence”.67 

64. The trial judge held that as the appellant had not properly pled the claim of Aboriginal 

title, the court was not able to make the findings of fact that would be required to support a 

declaration of Aboriginal title to any part of the claim area.  However, he provided what he 

called a “non-binding opinion” that a part of the claim area – not defined in the pleadings – was 

subject to Aboriginal title.68  He went on to say that if he was wrong in deciding that the 

pleadings prevented him from making a declaration of Aboriginal title, his opinion that a portion 

of the area was subject to Aboriginal title would be “binding on the parties as a finding of fact in 

these proceedings.”69 

65. The Court of Appeal concluded that the trial judge had erred in deciding that the 

pleadings prevented him from making a declaration of Aboriginal title to a part of the claim area, 

but that the evidence did not permit a determination of the areas that would be subject to 

Aboriginal title if the proper legal test were applied.70 

66. The appellant now argues that this Court should make a declaration of Aboriginal title to 

a part of the area claimed, based upon the trial judge’s “non-binding opinion”, which the 

appellant characterizes as  a finding of fact.71 

67. A conclusion that land is subject to Aboriginal title is not, however, a pure finding of 

fact.  It is a finding of mixed fact and law, involving the application of a legal test.  The degree of 

intensity and regularity of occupation that is sufficient to support a claim of Aboriginal title is a 

question of law. 

68. It is not possible to isolate and extract pure findings of fact from the trial judge’s opinion 

that a portion of the claim area was subject to Aboriginal title.  For example, the trial judge 

                                                 
67 R v Marshall; R v Bernard, supra note 15 at para 66. 
68 Tsilhqot’in Nation, supra note 1 at paras 129-130. 
69 Tsilhqot’in Nation, supra note 1 at para 961. 
70 William, supra note 3 at para 344. 
71 Appellant’s factum at para 227. 
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established boundaries for the title area.  The northern boundary is a straight line which follows 

no natural or man-made feature; it is simply a line on the map that would be invisible on the 

ground.  No witness testified in support of such a boundary, nor did counsel for the appellant 

argue that the boundary existed. Indeed, the trial judge found that the Tsilhqot’in did not have a 

concept of boundaries equivalent to modern  notions.72  It appears that the trial judge concluded 

that this northern boundary was the line that divided the area where there was sufficient intensity 

and regularity of occupation to support Aboriginal title from the area where there was not.73  But 

the reasons for judgment do not indicate what degree of intensity and regularity the trial judge 

regarded as sufficient, or how it was determined that the straight-line boundary is the line 

separating areas of sufficient and insufficient occupation. 

69. By establishing a boundary for Aboriginal title lands that was not advocated by the 

appellant or referred to by any witness, and by giving the defendants no opportunity to present 

evidence or argument on this boundary, the trial judge departed from the adjudicative role to 

such an extent that any findings of fact that he made on the subject cannot be regarded as 

reliable. 

70. In the result, the findings made at trial do not provide a basis that would allow the issue 

of title to be determined purely through the application of the legal test.  The result reached by 

the Court of Appeal – dismissal of the Aboriginal title claim, but without prejudice to a future 

claim for title to specific sites within the claim area – is the appropriate disposition. When such a 

claim is filed, the pleadings will adequately frame the issues and will allow for proper 

consideration of all of the impacts of a declaration through all stages of the Sparrow test. This is 

particularly important because of the pressing practical implications that a declaration of 

Aboriginal title can have for the Aboriginal claimants, the holders of other property interests, and 

the general public. 

i. The trial judge’s opinion is inconsistent with R v Marshall; R v Bernard 

71. As the Court of Appeal noted, the facts of this case are materially the same as those in R v 

Marshall; R v Bernard.  Like the Mi’kmaq, the Tsilhqot’in lived in various encampments in the 
                                                 
72 Tsilhqot’in Nation, supra note 1 at para 645. 
73 Tsilhqot’in Nation, supra note 1 at para 959. 
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claim area at different times of the year, and hunted, trapped and fished in a seasonal round 

throughout a vast territory.74  While the evidence may support a claim of Aboriginal title to a 

number of specific sites, the only way that a court could conclude that the evidence demonstrated 

physical occupation of the entire opinion area would be to modify the test for Aboriginal title so 

that it applies differently to semi-nomadic groups than to more sedentary ones.  This is precisely 

what this Court has said should not be done.75  To do so would mean that settled Aboriginal 

groups that lived in permanent coastal villages and did not use large territories on a seasonal 

round would have Aboriginal title over at most a few square kilometres.  At the same time, semi-

nomadic groups in the interior that did not have permanent village sites would have Aboriginal 

title to hundreds of square kilometres. 

72. The trial judge seems to have regarded the “translation of rights” approach that was 

adopted in R v Marshall; R v Bernard as deeply flawed.  In explaining that he was expressing his 

non-binding opinion in order to encourage reconciliation, the trial judge expressly endorsed the 

opinion of Professor Slattery that “reconciliation cannot be achieved by the current process of 

translating an historical right into one that corresponds with a modern common law right”.76  

Given this apparent rejection of this Court’s ruling in R v Marshall; R v Bernard, it is not 

surprising that the trial judge failed to apply the translation approach mandated by that case. 

ii. The economic component of Aboriginal title is not part of the test for its 

existence 

73. The appellant argues that the test for Aboriginal title should not be applied in a way that 

would deprive the Tsilhqot’in of the economic benefit from the use of their lands.77  The Court 

of Appeal is said to have failed to give effect to the “economic component” of Aboriginal title 

referred to in paragraph 166 of Delgamuukw.78 

                                                 
74 Respondent’s factum at para 9. 
75 R v Marshall; R v Bernard, supra note 15 at para 77. 
76 Tsilhqot’in Nation, supra note 1 at para 1365, citing Brian Slattery, “The Metamorphosis of 
Aboriginal Title” (2007) 85 Can Bar Rev 256. 
77 Appellant’s factum at para 209. 
78 Appellant’s factum at para 203. 
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74. This is a misreading of Delgamuukw.  Paragraph 169 of Delgamuukw makes clear that 

the relevance of the economic component of Aboriginal title arises in the calculation of the 

amount of compensation to be paid for the infringement of Aboriginal title.  This is because 

Aboriginal title is an interest in land, which has an inescapable economic value.  That does not 

mean, however, that the economic component of Aboriginal title has become part of the test for 

where Aboriginal title exists.  No such suggestion is made in Delgamuukw or elsewhere in the 

jurisprudence of this Court. 

75. It would not make sense to make the economic component of Aboriginal title part of the 

test.  In determining where Aboriginal title exists and its geographic extent, the courts should not 

be guided by how much land each Aboriginal group may require to become economically self-

sufficient or prosperous.  An Aboriginal title trial is not an inquiry into the territorial needs of a 

First Nations from a social policy or distributive justice perspective.  The application of the test 

for Aboriginal title, as described above, will result in some Aboriginal groups obtaining a 

declaration of Aboriginal title over lands with significant economic value in a modern resource 

economy.  But the application of those tests will result in other groups obtaining a declaration of 

Aboriginal title to lands that may have little economic value, despite the spiritual or cultural 

value they may have to the claimant group. 

iii. The Court of Appeal’s ruling does not deprive the Tsilhqot’in of a voice 

76. The appellant also argues that the Court of Appeal’s vision of Aboriginal title would 

deprive Aboriginal groups of any “meaningful voice in the future of their lands”79 and will result 

in the “relentless, piecemeal erosion of their traditional land base.”80  This is refuted by the facts 

of this very case.  The trial judge, based on admissions made by the defendants, found that the 

Tsilhqot’in have Aboriginal hunting and trapping rights throughout the claim area.  He found 

that forestry activities under the Forest Act of British Columbia are an unjustified infringement 

of those rights.  In the result, far from being deprived of a meaningful voice, the Tsilhqot’in have 

obtained an order that accomplishes what they set out to do when they commenced this litigation.  

They have obtained a declaration protecting the entire claim area from the provincially-

                                                 
79 Appellant’s factum at para 209. 
80 Appellant’s factum at para 210. 
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authorized logging that they sought to prevent.  The outcome of this case demonstrates that the 

proposition that Aboriginal rights other than title can protect the interests of Aboriginal peoples 

in their traditional territories is not a theoretical argument. It is an accomplished fact. 

77. The appellant argues, along similar lines, that unless Aboriginal title is recognized prima 

facie with respect to traditional territories, rather then specific sites, the duty to consult will fail 

to provide effective protection for Aboriginal interests.81  This submission fails to recognize that 

Crown decisions that trigger the duty to consult are not restricted to those that may infringe 

Aboriginal title.  The duty to consult applies to Crown decisions that may infringe any 

Aboriginal right.  The facts of this case demonstrate the point, albeit in the context of proven 

rather than asserted rights.  The trial judge found – and the Court of Appeal agreed – that the 

Provincial Crown failed to discharge its duty to consult with respect to the infringement of 

Tsilhqot’in Aboriginal hunting rights.  Accordingly, the infringement – logging authorized under 

the Forest Act – could not be justified. 

78. The appellant’s argument on this point also fails to recognize that there were two parts to 

the Court of Appeal’s decision.  The appellant focuses on the first part: that Aboriginal title does 

not extend to vast territories.  The second part of the Court of Appeal’s decision, however, 

demonstrates that where the appropriate evidentiary basis is provided, courts will recognize that 

Crown decisions that affect lands subject to Aboriginal hunting and trapping rights may infringe 

those rights, and that substantive evidence will be required to justify such infringements.  As the 

Court of Appeal noted, this is entirely in keeping with the reconciliatory purpose of the 

recognition of Aboriginal rights in s 35.82 

ISSUE #2:  CONSTITUTIONAL QUESTIONS 

79. The stated constitutional questions should not be answered unless the Court first 

concludes that: (1) a specific declaration of Aboriginal title ought to be granted to the Tsilhqot’in 

Nation; and (2) one or more specific provisions of the provincial forestry legislation in issue83 

                                                 
81 Appellant’s factum at paras 240-244.   
82 William, supra note 3 at paras 294-295. 
83 Forest Act, RSBC 1996, c 157 and Forest Practices Code of British Columbia Act, RSBC 
1996, c 159 (collectively referenced as the “BC Forestry Legislation”). 
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are, as a pure matter of statutory construction, applicable to the land that is declared to be subject 

to Aboriginal title. 

80. If these two conditions precedent are not satisfied, the Court is then faced with questions 

that are purely hypothetical.  Any answers provided would be the product of abstract analysis 

based on an assumed factual and legal foundation. 

81. In particular, an analysis of the constitutional applicability of specific provisions in the 

BC Forestry Legislation would require speculation about the many administrative decisions that 

might possibly be made by provincial officials, and the impact of those decisions on declared 

Aboriginal title land.  Clearly, the answers generated by such an analysis could vary significantly 

depending upon the factual scenario that is posited. It is only in the clearest of cases that the 

hypothetical application of a statute necessarily demonstrates its invalidity.84  This is not such a 

case.  

82. Furthermore, such speculative answers would be of little practical utility for the parties, 

other Aboriginal title claimants, legislators and Canadians generally.  Any future potential 

litigants who might attempt to govern their affairs in reliance on these answers would face the 

prospect that their cases will easily be distinguished based on actual facts and clearly applicable 

legislative provisions. 

83. The mere fact that constitutional questions have been stated does not require the Court to 

answer them.  To the contrary, it is entirely appropriate for the Court to decline to do so when the 

questions are hypothetical and cannot be answered with any assurance of correctness.85 

84. Stated constitutional questions are analogous to requests for declaratory relief.  It is well 

established that courts are reluctant to issue declarations that will have no practical utility and 

                                                 
84 Mackay v Manitoba, [1989] 2 SCR 357 at 361c-363b; Danson v Ontario (Attorney General), 
[1990] 2 SCR 1086 at 1099a-1102b. 
85 Bell ExpressVu Limited Partnership v Rex, 2002 SCC 42, [2002] 2 SCR 559 at paras 56-68; 
Reference re Goods and Services Tax, [1992] 2 SCR 445 at 485d-486e; Moysa v Alberta, [1989] 
1 SCR 1572 at 1580; McEvoy v New Brunswick, [1983] 1 SCR 704 at 708; Bisaillon v Keable, 
[1983] 2 SCR 60 at 71. 
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which will not resolve real controversies.86  The same reticence should apply to answering 

hypothetical constitutional questions in a case that is not a formal reference. 

85. While the trial judge in the present case did venture a detailed obiter dicta opinion on the 

constitutional questions notwithstanding his decision not to make a declaration of Aboriginal title 

and his conclusion that the BC Forestry Legislation does not apply to timber on Aboriginal title 

lands, the Court of Appeal refused to follow his example.87  This cautious exercise of the Court 

of Appeal’s discretionary authority was entirely reasonable, and similar prudence is warranted in 

the present appeal. 

A. Answers to the Constitutional Questions 

86. In the event the Court concludes that (1) a declaration of Aboriginal title is justified and 

(2) the BC Forestry Legislation is, as a matter of statutory interpretation, prima facie applicable 

to the declared Aboriginal title lands, Canada submits that the constitutional questions should be 

answered as follows: 

1. NO, the BC Forestry Legislation is not constitutionally inapplicable to Tsilhqot’in 

Aboriginal title lands in view of Parliament’s exclusive legislative authority set out at 

s 91(24) of the Constitution Act, 1867.  

2. YES, the BC Forestry Legislation is constitutionally inapplicable to Tsilhqot’in 

Aboriginal title lands to the extent that it authorizes unjustified infringements of 

Tsilhqot’in Aboriginal title, by virtue of ss 35(1) and 52 of the Constitution Act, 1982. 

87. The rationale for these answers is set out below, in accordance with the following 

framework.  First, some underlying assumptions that must necessarily be made in order to 

answer the constitutional questions are set out.  Second, the modern doctrine of 

interjurisdictional immunity is explained.  Third, the extent of Parliament’s authority pursuant to 

s 91(24) of the Constitution Act, 1867 in relation to Aboriginal title is examined with a view to 

                                                 
86 Borowski v Canada, [1989] 1 SCR 342 at 358c-361c; Cheslatta Carrier Nation v British 
Columbia, 2000 BCCA 539 at paras 7, 13-21, 193 DLR (4th) 344. 
87 Tsilhqot’in Nation, supra note 1 at paras 963-981; William, supra note 3 at paras 242-243. 
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identifying the extent of its “core”.  Fourth, an analysis of whether the BC Forestry Legislation 

impairs this federal core is effected, thereby providing an answer to the first constitutional 

question.  Finally, the second constitutional question relating to the extent to which BC Forestry 

Legislation can infringe Aboriginal title is addressed. 

i. Underlying assumptions:  valid pith and substance of provincial legislation 

and lack of conflicting federal legislation 

88. Two uncontroversial underlying legal assumptions must be made in order to 

meaningfully address the constitutional questions. 

89. First, there is no dispute that the BC Forestry Legislation is a law of general application 

whose pith and substance falls within the jurisdiction of the British Columbia legislature. 

90. Specifically, the purpose of the BC Forestry Legislation is to manage and control British 

Columbia’s forest resources.  As such, it is within provincial jurisdiction as bestowed by 

ss 92(5), 92(13) and 92A(1)(b) of the Constitution Act, 1867 in relation to: 

92(5) The Management and Sale of the Public Lands belonging to the Province and of the 
Timber and Wood thereon. 

92(13) Property and Civil Rights in the Province. 

92A(1)(b) development, conservation and management of non-renewable natural 
resources and forestry resources in the province, including laws in relation to the rate of 
primary production therefrom. 

91. Accordingly, for the purposes of a division of powers analysis, the BC Forestry 

Legislation is prima facie constitutionally valid and intra vires the province. 

92. The second uncontroversial preliminary assumption is that the doctrine of federal 

paramountcy is inapplicable in the case at bar.  This is because there are no federal laws relating 
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to forestry or the management of timber that could be said to conflict with the BC Forestry 

Legislation.88 

93. With these underlying assumptions, the only potential constitutional impediment to the 

application of BC Forestry Legislation to Aboriginal title land based on the division of powers is 

the doctrine of interjurisdictional immunity. 

ii. Interjurisdictional immunity 

94. Interjurisdictional immunity is a constitutional doctrine that prevents the application of an 

otherwise valid law from impairing the essential core of the legislative authority of another level 

of government.  Laws that have this impermissible effect remain otherwise valid, but are read 

down so that they do not apply to the extra-jurisdictional matter. Unlike the paramountcy 

doctrine, interjurisdictional immunity applies even if the level of government that enjoys 

exclusive authority over a particular subject chooses not to exercise it.89 

95. The leading case on interjurisdictional immunity remains this Court’s 2007 decision in 

Canadian Western Bank v Alberta.90  The following principles can be distilled from this 

judgment: 

a) interjurisdictional immunity is a doctrine of limited application and should generally 
be reserved for situations already covered by precedent; 

b) it is a doctrine of final recourse for division of powers disputes, to be invoked only 
after a pith and substance analysis and the federal paramountcy doctrine prove unable 
to provide adequate resolution; 

c) it only applies if a “core competence” of one level of government or a “vital or 
essential part of an undertaking it duly constitutes” would be “impaired” by 
legislation from the other level of government; 

                                                 
88 Peter W. Hogg, Constitutional Law of Canada, 5th ed supp, looseleaf (Toronto: Carswell, 
2007) at 16-1 - 16-20 [Hogg].  
89 Hogg, supra note 88 at 15-28 - 15-38.5. 
90 Canadian Western Bank v Alberta, 2007 SCC 22, [2007] 2 SCR 3 at paras 41, 48, 77, 85, 89 
[Canadian Western Bank]. 
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d) the core competence will have a “basic, minimum and unassailable content” that is 
immune from the application of legislation enacted by the other level of government; 

e) if the core competence of one level of government is merely “affected” by a law 
emanating from the other level, the doctrine does not apply; and 

f) courts should favour, where possible, the ordinary operation of statutes enacted by 
both levels of government. 

96. These principles were effectively reaffirmed in the Court’s 2011 judgment in Canada 

(AG) v PHS Community Services Society.  The Court added that there are three reasons for 

ensuring that the doctrine of interjurisdictional immunity be narrowly confined: (1) it is in 

tension with the dominant approach to federalism which permits both governments to legislate 

for their own valid purposes in the significant number of areas where there is overlap between 

federal and provincial jurisdiction; (2) it is in tension with the emergent practice of cooperative 

federalism whereby both levels of government should be able to jointly regulate areas that fall 

within their jurisdiction; and (3) it risks overshooting the federal or provincial power in which it 

is grounded and creating legislative “no go zones” and “legal vacuums” where neither level of 

government regulates.91 

97. Accordingly, a two-step analysis is required in order to ascertain whether the doctrine of 

interjurisdictional immunity applies.  The first step is to identify the “core competence” of the 

government that presumptively benefits from the doctrine.  The second step is to examine 

whether the legislation emanating from the other level of government impairs this “core 

competence”.  If it does, the legislation is inapplicable. These analytical steps are performed 

sequentially in the next two sections of this factum. 

iii. Parliament’s s 91(24) Constitution Act, 1867 authority and Aboriginal title 

98. As per the first stated constitutional question, the head of power in issue is that belonging 

to the federal Parliament by virtue of s 91(24) of the Constitution Act, 1867, which bestows 

exclusive authority to legislate in respect of “Indians, and Lands reserved for the Indians”.  

Aboriginal title falls within this authority.  However, the vital “core” of Aboriginal title which 
                                                 
91 Canada (AG) v PHS Community Services Society, 2011 SCC 44, [2011] 3 SCR 134 at paras 
57-70. 
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provincial legislation cannot impair is limited to its foundational elements, namely, its existence 

and its definition.  Practically speaking, this means that while provincial laws of general 

application can impact and affect rights that flow from Aboriginal title, such laws cannot 

extinguish, redefine or alter the substance of Aboriginal title.  Only Parliament has these powers, 

subject to the limits imposed by s 35 of the Constitution Act, 1982. 

99. The propositions above flow from the pronouncements of this Court on Aboriginal title, 

as well as its jurisprudence regarding the extent to which provincial laws apply to Indians and 

reserve land. 

100. In its seminal decision in Delgamuukw v British Columbia, this Court unequivocally held 

that Parliament’s s 91(24) authority over “Lands reserved for the Indians” extends to Aboriginal 

title land, rejecting the argument that this phrase only covers Indian Reserves: 

[174] Lord Watson’s reference [in St. Catherine’s Milling and Lumber 
Co. v. The Queen (1888), 14 A.C. 46 (J.C.P.C.)] to “all lands” 
encompasses not only reserve lands, but lands held pursuant to 
aboriginal title as well.  Section 91(24), in other words, carries with it the 
jurisdiction to legislate in relation to aboriginal title.  It follows, by 
implication, that it also confers the jurisdiction to extinguish that title.92 

101. The specific issue before the Court in Delgamuukw when it held that Aboriginal title falls 

within s 91(24) of the Constitution Act, 1867 was whether provincial laws could have 

extinguished pre-1982 Aboriginal rights, including Aboriginal title. The Court found that they 

could not, thereby effectively determining that part of the core of federal jurisdiction over 

Aboriginal title (and other Aboriginal rights) is “extinguishment”: 

[178] It follows, at the very least, that this core falls within the scope of 
federal jurisdiction over Indians.  That core, for reasons I will develop, 
encompasses aboriginal rights, including the rights that are recognized 
and affirmed by s. 35(1) [of the Constitution Act, 1982].  Laws which 
purport to extinguish those rights therefore touch the core of Indianness 
which lies at the heart of s. 91(24), and are beyond the legislative 
competence of the provinces to enact.  The core of Indianness 
encompasses the whole range of aboriginal rights that are protected by s. 
35(1).  Those rights include rights in relation to land; that part of the core 
derives from s. 91(24)’s reference to “Lands reserved for the Indians”.  

                                                 
92 Delgamuukw, supra note 28 at para 174. 
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But those rights also encompass practise, customs and traditions which 
are not tied to land as well; that part of the core can be traced to federal 
jurisdiction over “Indians”.  Provincial governments are prevented from 
legislating in relation to both types of aboriginal rights [emphasis 
added].93 

102. Beyond extinguishment, the Court in Delgamuukw did not provide any other express 

guidance with respect to what other elements of Aboriginal title fall within the core of inviolable 

federal authority.  It is manifest, however, that the Court did not decide that all elements of 

Aboriginal title are encompassed by the federal core, as this would be incompatible with the 

Court’s clear statement that Aboriginal title rights may be infringed by provincial governments: 

[160] The aboriginal rights recognized and affirmed by s. 35(1), 
including aboriginal title, are not absolute.  Those rights may be 
infringed, both by the federal (e.g., Sparrow) and provincial (e.g. Côté) 
governments.94 

103. That said, it can be divined from its extensive discussion of the common law concept of 

Aboriginal title that the Court in Delgamuukw also effectively held that the power to define 

Aboriginal title must also form part of the core in respect of which only Parliament has the 

exclusive authority to regulate. 95  While Canada has not exercised this authority, it could do so 

by enacting legislation similar to the Australian Native Title Act 1993, which was adopted by the 

Australian Commonwealth Government in response to the High Court of Australia’s landmark 

decision in Mabo v Queensland (No 2)96 that recognized native title in Australia for the first 

time, and which established the Australian National Native Title Tribunal.  Such legislation 

could not, however, be adopted by the provinces in Canada. 

                                                 
93 Delgamuukw, supra note 28 at para 178. 
94 Delgamuukw, supra note 28 at para 160.  See also R v Sappier, 2006 SCC 54, [2006] 2 SCR 
686 at para 55; Paul v British Columbia (Forest Appeals Commission), 2003 SCC 55, [2003] 2 
SCR 585 at paras 10, 24 [Forest Appeals Commission]; Powley, supra note 32 at paras 47-50; R 
v Côté, [1996] 3 SCR 139 at para 74; R v Badger, [1996] 1 SCR 771 at para 96; Adams; supra 
note 24 at para 33.  
95 Delgamuukw, supra note 28 at paras 109-139, 160. 
96 Mabo v Queensland (No 2) (1992), 107 ALR 1 (HC) headnote. 
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104. The power to codify or modify the law of Aboriginal title falls within the core of federal 

authority under s 91(24) of the Constitution Act, 1867. This means that provincial laws that 

purport to redefine or alter the substance of Aboriginal title will also engage interjurisdictional 

immunity.  This point was effectively made by this Court in Paul v British Columbia where it 

was held that one of the two pieces of BC Forestry Legislation at issue in the case at bar (the 

Forest Practices Code of British Columbia Act) does not intrude upon core federal jurisdiction.  

The basis for the Court’s conclusion was that the effect of this provincial legislation “is not to 

alter the substance of any federal rule or aboriginal right”. 97 

105. An example of legislation that would alter the substance of Aboriginal title would be one 

that completely prohibits the Aboriginal title holders’ right to: (1) exclusively use and occupy the 

land; (2) choose to what use the land can be put; or (3) benefit from the economic component of 

the land. 98  No province could validly enact such statutes as they would effectively deny the 

very existence of these rights, thereby interfering with Parliament’s core authority to legislate in 

respect of Aboriginal title.  On the other hand, provincial legislation that regulates the exercise of 

Aboriginal title rights would not violate the doctrine so long as the legislation simply affects 

these rights, and does not impair them through absolute prohibition. 99 

106. In addition to Delgamuukw and Paul v British Columbia, further guidance on the scope 

of the core of Parliament’s s 91(24) Constitution Act, 1867 authority can be drawn from this 

Court’s other decisions that have considered the interjurisdictional immunity doctrine in 

Aboriginal law contexts.  Conveniently, Canadian Western Bank contains a thorough canvassing 

of what the Court called the “Indian Cases” on interjurisdictional immunity it had decided prior 

to 2007.  After beginning its list with Paul v British Columbia, the Court enumerated and 

summarized the others as follows:  

a) Kitkatla Band v British Columbia: Provincial law relating to the preservation of 
heritage objects applied because its application did not affect aboriginal rights or 
title.100 

                                                 
97 Forest Appeals Commission, supra note 94 at paras 6, 15-16. 
98 Delgamuukw, supra note 28 at para 166.  
99 Canadian Western Bank, supra note 90 at paras 48-49. 
100 Kitkatla Band v British Columbia, 2002 SCC 31, [2002] 2 SCR 146 at para 13 [Kitkatla]. 
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b) Natural Parents v Superintendent of Child Welfare: Provincial adoption legislation is 
inapplicable to Indian children on a reserve because to compel the surrender of Indian 
children to non-Indian parents would touch “Indianness and strike at a relationship 
integral to a matter outside of provincial competence.”101   

c) Derrickson v Derrickson: Provisions of provincial family property legislation do not 
apply to property situated on an Indian reserve because the right to possession of such 
lands is of the very essence of the federal exclusive legislative power under s. 91(24) 
of the Constitution Act, 1867.102 

d) Paul v Paul: Provincial family law cannot govern disposition of a matrimonial home 
located on an Indian reserve.103  

e) Four B Manufacturing Ltd. v United Garment Workers of America:  a non-Indian 
business on a reserve that was partly owned and operated by Indians was subject to 
provincial labour regulations.104 

107. The Court’s overall assessment of the past jurisprudence was that it “has taken a strict 

view of the ‘basic, minimum and unassailable content’ of the federal power in relation to 

‘Indians’” and that “in their federal aspect (‘Indianness’), Indian people are governed by federal 

law exclusively, but in their activities as citizens of a province, they remain subject to provincial 

laws of general application [emphasis added].”105 

108. Two of these “Indian cases” warrant specific discussion:  Derrickson v Derrickson and 

Paul v Paul.  While the Court found that the provincial Family Relations Act must be read down 

so as not to apply to rights of possession of Indian reserve lands as evidenced by certificates of 

possession issued pursuant to the federal Indian Act, these cases must be understood within the 

context of the complex web of federal statute law that governs Indian reserves.  In both cases, the 

Court noted the existence of “actual conflict” between provincial and federal legislation.106  

Accordingly, these pre-Canadian Western Bank decisions are better categorized now as 

                                                 
101 Natural Parents v Superintendent of Child Welfare, [1976] 2 SCR 751 at 760-761. 
102 Derrickson v Derrickson, [1986] 1 SCR 285 at 296d [Derrickson]. 
103 Paul v Paul, [1986] 1 SCR 306 at 309i-j [Paul]. 
104 Four B Manufacturing Ltd. v United Garment Workers of America, [1980] 1 SCR 1031 at 
1034-1035. 
105 Canadian Western Bank, supra note 90 at paras 60-61. 
106 Derrickson, supra note 102 at 302h and Paul, supra note 103 at 311c-f.  
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“paramountcy” cases, rather than as “interjurisdictional immunity” cases.  Such a 

characterization is consistent with this Court’s admonition in Chatterjee v Ontario not to take an 

exaggerated view of the immunity of federal jurisdiction in relation to matters that may, in 

another aspect, be the subject of provincial legislation.  In Chatterjee, provincial civil forfeiture 

legislation was found to be valid notwithstanding the fact that it incidentally affected criminal 

law and procedure, a federal competence.  However, the Court did allow that if, in particular 

circumstances, dual compliance with the provincial law and the Criminal Code were to prove 

impossible, then the doctrine of paramountcy would render the provincial law inoperable to the 

extent of the conflict.107 

109. Since Canadian Western Bank, this Court has only had one occasion to consider a case in 

which interjurisdictional immunity was raised in support of an argument that provincial 

legislation should not apply because it infringes the core of federal jurisdiction under s 91(24) of 

the Constitution Act, 1867.  In NIL/TU,O Child and Family Services Society v BCGSEU, the 

issue was whether a federally-funded child welfare agency operated on an Indian reserve by 

Aboriginals to serve Aboriginal families was subject to provincial labour relations legislation.  

The Court unanimously answered this question in the affirmative, although the majority did so 

on the simple basis that the agency was a provincial undertaking.  However, the minority 

(McLachlin CJC, Binnie and Fish JJ) found it necessary to define the core of s 91(24) of the 

Constitution Act, 1867, and decided that it should be “narrow”: 

[69] We prefer the narrower view of when operations are federal and fall 
within the core so as to attract federal labour legislation. ...  In dealing 
with labour issues, it is desirable to stay within the historic parameters of 
Indianness, as suggested in Canadian Western Bank, at para. 61.... 

 [73] The scope of the core of s. 91(24) is admittedly narrow.  That, 
however, is as it should be.  A narrow test for when activities fall within 
the core of Indianness reserved to the federal government is consistent 
with the dominant tenor of jurisprudence since Four B, as well as the 
restrained approach to interjurisdictional immunity adopted by this Court 
in recent cases.  It recognizes that Indians are members of the broader 
population and, therefore, in their day-to-day activities, they are subject 
to provincial laws of general application: Canadian Western Bank, at 
para. 61.  Only where the activity is so integrally related to what makes 

                                                 
107 Chatterjee v Ontario, 2009 SCC 19, [2009] 1 SCR 624 at paras 2, 30, 36, 52. 
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Indians and lands reserved for Indians a fundamental federal 
responsibility does it become an intrinsic part of the exclusive federal 
jurisdiction, such that provincial legislative power is excluded [emphasis 
added].108 

110. In sum, a review of this Court’s jurisprudence that has considered interjurisdictional 

immunity in the context of s 91(24) of the Constitution Act, 1867, supports the conclusion that 

the basic, minimum and unassailable content of federal authority in respect of Aboriginal title is 

narrowly limited to the existence and definition of the right.  So long as provincial laws do not 

extinguish, redefine or alter the substance of Aboriginal title, they can affect the exercise of 

Aboriginal title rights subject to being justified as required by s 35 of the Constitution Act, 1982. 

iv. BC Forestry Legislation does not impair Parliament’s authority over 

Aboriginal title 

111. In light of the defined core of Parliament’s exclusive power to legislate in relation to 

Aboriginal title, it is evident that that the BC Forestry Legislation does not, on its face, impair 

this authority in any way. 

112. In particular, it cannot reasonably be suggested that the BC Forestry Legislation, a law of 

general application, constitutes an attempt by the province of British Columbia to extinguish, 

redefine or alter the substance of Aboriginal title rights.  Indeed, no such argument is advanced 

by the appellant in his factum.  

113. Instead, the appellant argues that the BC Forestry Legislation “authorizes the removal 

and sale of timber, and otherwise regulates and manages timber resources on Tsilhqot’in 

Aboriginal title lands” which “necessarily impair Tsilhqot’in Aboriginal title, and in particular 

the right to the economic benefit of these lands and resources, and the right to choose how these 

                                                 
108 NIL/TU,O Child and Family Services Society v BC Government and Service Employees’ 
Union, 2010 SCC 45, [2010] 2 SCR 696 at paras 62-73. 
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lands will be used”.109  The appellant has not, however, provided any explanation of how 

precisely the specific provisions in the BC Forestry Legislation would have such effects. 

114. The appellant’s argument is apparently premised on the assumption that the core of 

exclusive federal authority pursuant to s 91(24) of the Constitution Act, 1867 is broad and 

extends to all aspects of Aboriginal title, writ large.  As explained above, this is incorrect. 

115. It is also possible that the appellant is conflating the notions of “impairment” and 

“infringement” of Aboriginal title, and assuming that they are identical.  In the domain of 

constitutional law they are distinct concepts, with the former relating to interjurisdictional 

immunity and the latter relating to justification analysis under s 35 of the Constitution Act, 1982 

(which is discussed in the next section of this factum).  While laws that regulate natural 

resources located on Aboriginal title lands will likely “infringe” that title and thus require s 35 

Constitution Act, 1982 justification, they will not “impair” the exercise of federal legislative 

authority for the purposes of interjurisdictional immunity so long as they do not extinguish, 

redefine or alter the substance of Aboriginal title rights.  

116. Furthermore, the appellant’s apparent reliance on this Court’s decision in R v Morris110 in 

support of its constitutional position is misplaced.  This decision, which the Court did not see fit 

to include in its list of interjurisdictional immunity “Indian Cases” in Canadian Western Bank 

even though Morris was rendered just five months earlier, dealt exclusively with provincial 

legislation (a specific provision in the British Columbia Wildlife Act) that was found to 

effectively prohibit the exercise of a treaty right to hunt at night with illumination, one that went 

to the core of “Indianness”.  By completely eliminating the right to hunt in this manner, the 

legislation could be said to have unacceptably altered the substance of the treaty right.111  On the 

other hand, the BC Forestry Legislation does not, on its face, prohibit the exercise of Aboriginal 

title rights.  The impugned legislation in the case at bar is not analogous to the provision at issue 

in Morris. 

                                                 
109 Appellant’s factum at paras 276-277.  The appellant also argues (presumably in the 
alternative) at paras 249-255 that the BC Forestry Legislation, as a matter of statutory 
interpretation, does not apply to Tsilhqot’in Aboriginal title lands. 
110 R v Morris, 2006 SCC 59, [2006] 2 SCR 915 [Morris]. 
111 Morris, supra note 110 at paras 58-60. 
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117. Accordingly, even if the appellant can substantiate his bald allegation regarding the 

impact of BC Forestry Legislation on Tsilhqot’in Aboriginal title land, at best he will have 

shown that these statutes of general application may “affect” some uses to which the Aboriginal 

title land may be put.  The appellant has not overcome the basic assumption that provincial laws 

can apply to Aboriginal peoples, as First Nations are not enclaves of federal power in a sea of 

provincial jurisdiction.112  In particular, the appellant has not shown that the BC Forestry 

Legislation would extinguish, redefine or alter the substance of the Tsilhqot’in Nation’s title to 

land, let alone that it would impair Parliament’s authority to legislate with respect to these 

aspects of Aboriginal title.  As such, the doctrine of interjurisdictional immunity is not violated 

by the BC Forestry Legislation. 

118. Also, the fact that one level of government takes the position that legislation emanating 

from the other is constitutionally valid in a division of powers case is highly significant.  To 

paraphrase this Court’s pronouncement in Kitkatla Band v British Columbia, while not 

determinative, when Canada actively supports a provincial government’s right to legislate in a 

given subject area, the Court should exercise caution before finding such provincial legislation to 

be ultra vires.113  Unlike the situation in Derrickson v Derrickson and Paul v Paul where Canada 

took issue with British Columbia’s assertion that its provincial family law legislation is 

applicable to Indian reserve lands, in the case at bar the federal and provincial governments are 

in agreement that the BC Forestry Legislation can, in principle, apply to Aboriginal title land.  

119. Therefore, if the first stated constitutional question is to be answered, it must be answered 

in the negative. 

v. BC Forestry Legislation that infringes Aboriginal title must be justified 

120. A finding that provincial legislation which may impact upon the use of Aboriginal title 

land is not contrary to the doctrine of interjurisdictional immunity is not sufficient for it to be 

applicable.  This is because Aboriginal title rights are constitutionally protected by operation of 

ss 35(1) and 52 of the Constitution Act, 1982.  If the legislation infringes Aboriginal title, it will 

                                                 
112 Kitkatla, supra note 100 at para 66. 
113 Kitkala, supra note 100 at 72 -73. 
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not apply unless the infringement is justified.  However, it is possible to justify an infringement 

of Aboriginal title.  This is the subject of the second stated constitutional question. 

121. Once again, Delgamuukw is the leading case in this area.  Drawing upon its previous 

formulation of the test for justifiable infringement of s 35(1) Constitution Act, 1982 rights set out 

in R v Sparrow114 and R v Gladstone115, the Court explained how it would apply in the context of 

an alleged infringement of Aboriginal title.  Specifically, after noting that such rights are not 

absolute and are capable of infringement by both the federal and provincial governments, the 

Court explained the application of the two-part test for justification as follows: 

a) The first part of the justification test is the determination of whether the 
infringement of the Aboriginal right is in furtherance of a legislative objective that 
is compelling and substantial. 

b) Compelling and substantial objectives are those which are directed at either of the 
purposes underlying the recognition and affirmation of Aboriginal rights, namely: 
(1) the recognition of the prior occupation of North America by Aboriginal 
peoples; or (2) the reconciliation of Aboriginal prior occupation with the assertion 
of the sovereignty of the Crown. 

c) The range of legislative objectives that can justify infringement of Aboriginal title 
is broad; examples include: the development of agriculture, forestry, mining, 
hydroelectric power, protecting the environment, building infrastructure, etc. 

d) The second part of the justification test involves an assessment of whether the 
infringement is consistent with the special fiduciary relationship between the 
Crown and aboriginal peoples.    

e) The manner in which the fiduciary duty operates with respect to this second part 
of the justification test – both in terms of the particular form of the fiduciary duty 
(e.g., affording priority to Aboriginals, minimizing infringement, fair 
compensation, consultation, etc.) and the standard of scrutiny (e.g., strictness of 
priority requirements, etc.) – will be a function of the nature of aboriginal title. 

f) Since Aboriginal title encompasses a right to choose to what ends a piece of land 
can be put, the fiduciary relationship between the Crown and Aboriginal peoples 
may be satisfied by the involvement of Aboriginal peoples in decisions with 

                                                 
114 R v Sparrow, [1990] 1 SCR 1075 at pp 1113-1120. 
115 R v Gladstone, [1996] 2 SCR 723 at para 8. 
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respect to their lands.  The extent of this involvement, which may range from 
consultation to full consent, will vary with the degree to which the Aboriginal title 
is infringed. 

g) Since Aboriginal title has an inescapably economic aspect, compensation will 
ordinarily be required when aboriginal title is infringed.  The amount of 
compensation payable will vary with the nature of the particular Aboriginal title 
affected, the nature and severity of the infringement and the extent to which 
Aboriginal interests were accommodated.116 

122. Of particular significance to this appeal is the express recognition in Delgamuukw that it 

is possible for legislation that regulates economic activity on Aboriginal title land to infringe that 

title and yet still be justified: 

[165] In my opinion, the development of agriculture, forestry, mining, 
and hydroelectric power, the general economic development of the 
interior of British Columbia, protection of the environment or 
endangered species, the building of infrastructure and the settlement of 
foreign populations to support those aims, are the kinds of objectives that 
are consistent with this purpose and, in principle, can justify the 
infringement of aboriginal title. ... 

[167] ..What is required is that the government demonstrate...”both that 
the process by which it allocated the resource and the actual allocation of 
the resource which results from that process reflect the prior interest” of 
the holders of aboriginal title in the land.  By analogy with Gladstone, 
this might entail, for example, that governments accommodate the 
participation of aboriginal peoples in the development of the resources of 
British Columbia, that the conferral of fee simples for agriculture, and of 
leases and licences for forestry and mining reflect the prior occupation of 
aboriginal title lands, that economic barriers to aboriginal users of their 
lands (e.g. licensing fees) be somewhat reduced...No doubt, there will be 
difficulties in determining the precise value of the aboriginal interest in 
the land and any grants, leases or licenses given for its exploitation.  
These difficult economic considerations obviously cannot be solved here 
[emphasis added].117 

 

                                                 
116 Delgamuukw, supra note 28 at paras 160-169. 
117 Delgamuukw, supra note 28 at paras 165, 167. 
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123. Turning to the specifics of the second stated constitutional question, it is important to 

emphasize its precise wording: 

Are the Forest Act, R.S.B.C. 1996, c. 157 and the Forest Practices Code 
of British Columbia Act, R.S.B.C. 1996, c. 159 or their predecessor 
legislation, constitutionally inapplicable in whole or in part to Tsilhqot’in 
Aboriginal title lands to the extent that they authorize unjustified 
infringements of Tsilhqot’in Aboriginal title, by virtue of ss. 35(1) and 
52 of the Constitution Act, 1982 [emphasis added].118 

124. Based on the Court’s explanation of the adjudicative mechanism to be employed for 

addressing allegations of Aboriginal title infringement, and noting that the stated question 

qualifies “infringement of Tsilhqot’in Aboriginal title” with the adjective “unjustified”, the 

question can only be answered in the affirmative.  If legislative infringements of Aboriginal title 

are unjustified, they necessarily are constitutionally inapplicable. 

125. Accordingly, if the second stated constitutional question is to be answered, it must be 

answered in the affirmative.  However, such an answer does not detract from the equally well 

founded proposition that provincial laws of general application, including the BC Forestry 

Legislation, may justifiably infringe Aboriginal title, on the basis of proven facts relating to both 

the infringement and the justification, as might be found by a court in a future case. 

vi. Conclusion:  Aboriginal title rights are constitutionally protected by s 35 of 

the Constitution Act, 1982, not the division of powers  

126. While it must be acknowledged that the second stated constitutional question is of limited 

practical utility because it does not permit consideration of the potentially complex issue of 

whether and how a specific infringement of an Aboriginal title right by the BC Forestry 

Legislation might be justified, it does serve to illustrate an important point: the constitutional 

protection of modern Aboriginal rights is achieved by s 35 of the Constitution Act, 1982, not 

through interjurisdictional immunity or other principles of federalism relating to the division of 

powers. 

                                                 
118 Order of the Court stating constitutional questions (March 15, 2013).  



42 

127.  Viewed objectively and dispassionately, whether from the perspective of those who hold 

Aboriginal title or from those who do not, this development in the evolution of Canadian 

constitutional law is a welcome one. Like other elements of division of powers doctrine, 

interjurisdictional immunity is of limited utility as a means to protect civil rights (be they 

Aboriginal or other) from legislative infringement, since presumably it would remain open to the 

other level of government to enact the same legislation.  

128. On the other hand, s 35 of the Constitution Act, 1982, as interpreted by this Court in R v 

Sparrow and R v Gladstone, provides a flexible and responsive tool for the protection of 

Aboriginal title rights – one that ensures that only those legitimate Crown objectives which can 

honourably be justified will ever be permitted to infringe these rights.  Primacy should be given 

to this modern element of the constitution in order to ensure that modern Aboriginal rights are 

properly respected and thus achieve reconciliation among all Canadians. 
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PART IV – SUBMISSIONS CONCERNING COSTS 

129. Canada acknowledges that, by order dated January 24, 2013, this Court has already 

awarded the appellant his costs of this appeal in any event of the cause.   
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PARTV-ORDERSOUGHT 

130. Canada requests that this appeal be dismissed. 

131. Canada requests that the stated constitutional questions not be answered unless the Court: 

(1) grants a specific declaration of Aboriginal title to the Tsilhqot'in over specific land; and (2) 

finds that specific provisions of the BC Forestry Legislation apply to this land. If these two 

conditions precedent are satisfied, Canada requests that the first constitutional question be 

answered in the negative and that the second constitutional question be answered in the 

affirmative. 

-A 'f....l.y 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this J-1 day of ~t, 2013. 

c:Ac.JLU \~ 
Mark Kindrachuk, Q.C. 

r Jr;;t:!'t~ 
Counsel for the Respondent, 
The Attorney General of Canada 
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