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LIST OF ABBREVIATIONS 
 
The following abbreviations are used in this factum: 
 
Appellants’ 
Book of 
Authorities 

[ABA TAB #] 

Limitation 
Convention 
of 1976 

Convention on Limitation of Liability for Maritime Claims, 1976, as amended 
by the Protocol of 1996, being Schedule 1 to the Marine Liability Act, S.C., c. 6 

Peracomo  the Appellant Peracomo Inc. 

Royal  the Respondent Royal and Sun Alliance Insurance Company of Canada 

Telus  the Respondents Telus Inc., Hydro-Québec and Bell Canada, unless the context 
limits the reference to Telus Inc. alone 

 



 
 

APPELLANTS’ FACTUM 
 
 
PART I – POSITION OVERVIEW AND STATEMENT OF FACTS 

Facts 

“Réal Vallée is a good man; a decent man; an honest man - a fisherman.” 
 Federal Court Reasons, para. 1 [Appellants’ Record, vol.  I, TAB 2] 

1. This case is about Réal Vallée, one of the Appellants, an inshore crab fisherman on a 

13-metre fishing boat called the REALICE, who together with his company Peracomo Inc., also 

one of the Appellants, was held liable by the Federal Court1 for cutting a submarine 

telecommunications cable belonging to and operated by the Respondent Société Telus 

Communications.  Réal Vallée believed that the cable was abandoned junk.  Réal Vallée and the 

other Appellants were held not entitled to limit their liability or to recover on their insurance with 

the Respondent Royal and Sun Alliance Insurance Company of Canada. 

2. In dismissing the Appellants’ appeal2, the Federal Court of Appeal did not set aside or 

vary any of the trial judge’s findings of facts.  There are slight variances between the facts as 

stated by the Federal Court of Appeal and the Federal Court, and it is therefore more apposite to 

outline the facts as they appear from the trial judge’s Amended Reasons for Judgment. 

Facts 

3. Réal Vallée is a fisherman and operates the fishing boat REALICE of 44 gross tons, 

which is the in rem Defendant and which is owned by Peracomo Inc.  Mr. Vallée is the sole 

shareholder and officer of Peracomo3. 

4. Mr. Vallée is 56 years of age and has been fishing since the age of 15.  He fishes the crab 

fishing waters just off Baie Comeau in the crab fishing area designated “Zone 17”.  The crab 

fishing season extends from roughly mid-April until early June4. 
                                            
1 Appellants Record, vol. I, TAB 2, p. 3 
2 Federal Court of Appeal Reasons [Appellants Record, vol. I, TAB 5]. 
3 Federal Court Reasons, para. 3 [Appellants Record, vol. I, TAB 2]. 
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5. In 2005, Mr. Vallée was fishing when an anchor on one of his cage string anchors 

snagged an obstacle.  The anchor was raised using REALICE’s winch, and the snagged object 

was found to be a cable5.  It was quite typical to snag various debris6.  Mr. Vallée did not know 

what the cable was, but was able to free his anchor. 

6. After the 2005 fishing season, Mr. Vallée saw a map or a chart7 in a local museum and 

which showed a line drawn running through the very same area and which had “abandonné” 

written on it by hand.  He deduced that this was the cable which he had snagged. 

7. In 2006, Mr. Vallée’s gear again snagged the cable.  He cut it with a circular saw in order 

to free it from the anchor8.  The same thing happened a few days later.  It was not until later, 

when reports circulated that the owner of the cable was making inquiries to ascertain who had 

cut the cable, that Mr. Vallée realized that the cable had been live9. 

8. The cable is owned by the Telus and Hydro, both of whom use the cable for data transfer.  

Bell has a right of use by contract.  Telus operates the cable on behalf of all three, and it is Telus 

who applied for and obtained the necessary permissions and installed the cable10. 

9. Telus filed suit against the Appellants for the costs relating to the repair of the cable, 

which amount was determined by the trial judge to come to $980,433.54 in principal11. 

Liability 

10. The trial judge found the Appellants liable on the basis that Mr. Vallée owed a duty of 

care to Telus to be aware of the cable’s presence by virtue of the Charts and Nautical 

                                                                                                                                             
4 Federal Court Reasons, paras. 3 and 26 [Appellants Record, vol. I, TAB 2]. 
5 Federal Court Reasons, para. 3 [Appellants Record, vol. I, TAB 2]. 
6 ibid. 
7 Federal Court Reasons, paras. 40 and 83 [Appellants Record, vol. I, TAB 2].  Mr. Vallée’s testimony 
was given in French, and he used the word “carte”.  He could not say whether it was a map or a marine 
chart as such; this is discussed further below at para. 76. 
8 Federal Court Reasons, para. 41 [Appellants Record, vol. I, TAB 2]. 
9 Federal Court Reasons, para. 42 [Appellants Record, vol. I, TAB 2]. 
10 Federal Court Reasons, paras. 6 and 13 [Appellants Record, vol. I, TAB 2]. 
11 Federal Court Judgment [Appellants Record, vol. I, TAB 2, p. 33]. 
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Publications Regulations under the Canada Shipping Act, 2001, and as having breached that 

duty12.  The Federal Court of Appeal agreed13. 

11. The trial judge held that Mr. Vallée was honest, but had done “a very stupid thing” and 

had committed a “faute lourde”14.   

Limitation of Liability 

12. The Federal Court of Appeal agreed15 with the trial judge’s conclusion that the 

Appellants were not entitled to limit their liability under the Limitation Convention of 197616 

since the act of cutting the cable, being in his view the cause of the loss, had been committed 

intentionally.  Alternatively, the trial judge held that the loss had been caused recklessly and with 

knowledge that the loss would probably result17.  The Federal Court of Appeal did not comment 

this latter point18. 

Insurance 

13. The trial judge further held that the Appellants were not entitled to succeed in their third 

party action against their liability insurer Royal, for the reason that the loss was the result of 

wilful misconduct in the sense of the section 53(2) Marine Insurance Act19, and was thus not 

covered under the policy20.  Again, the Federal Court of Appeal agreed21. 

                                            
12 Federal Court Reasons, paras. 27, 34, 49 [Appellants Record, vol. I, TAB 2]. 
13 Adding variously re breach of duty; Federal Court of Appeal Reasons, paras. 22, 28-32, 37, 40-41 
[Appellants Record, vol. I, TAB 5]. 
14 Federal Court Reasons, paras. 1 and 74 [Appellants Record, vol. I, TAB 2]. 
15 Federal Court of Appeal Reasons, paras. 51-61 [Appellants Record, vol. I, TAB 5]. 
16 Convention on Limitation of Liability for Maritime Claims, 1976, as amended by the Protocol of 1996, 
Schedule 1 to the Marine Liability Act, S.C., c. 6 [ABA TAB 57]; enacted under the Marine Liability Act, 
S.C. 2001, c. 6, s. 26 [ABA TAB 59]. 
17 Federal Court Reasons, paras. 77, 87-88 [Appellants Record, vol. I, TAB 2]. 
18 Federal Court of Appeal Reasons, paras. 41, 51-61, 63 [Appellants Record, vol. I, TAB 5]. 
19 S.C. 1993, c. 22 [ABA TAB 58]. 
20 Federal Court Reasons, para. 92 [Appellants Record, vol. I, TAB 2], Exhibit NA28 [Appellants Record, 
vol. III, TAB 14, p. 310]. 
21 Federal Court of Appeal Reasons, paras. 65-80 [Appellants Record, vol. I, TAB 5]. 
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Personal Liability 

14. The Federal Court of Appeal agreed22 with the trial judge, specifically holding 

Mr. Vallée personally liable, in addition to being the directing mind or alter ego of Peracomo, 

and thereby engaging Peracomo’s liability23, as well as for the purposes of limitation of 

liability24.   

PART II – STATEMENT OF QUESTIONS IN ISSUE 

15. The Appellants were granted leave to appeal by Judgment of the Court dated January 24, 

2013.  The issues in the Appeal are as follows: 

Issue 1 – limitation of liability under the Limitation Convention of 1976 

16. Are the Appellants to be deprived of their right to limit liability under the Limitation 

Convention of 1976?  Subsidiarily: 

(a) What was the relevant “act or omission”?   

(b) Was that act or omission committed with the intent to cause “such loss”, or was it 

committed recklessly and with knowledge that “such loss” would probably result, per 

Art. 4 of the Limitation Convention of 1976? 

(c) What was the loss?  Was it merely the diminution in value to the cable?  Or was it in a 

broader sense the physical damage to the cable and the resulting damages suffered by 

Telus in consequence of the cable being cut? 

Issue 2 – insurance coverage 

17. Are the Appellants to be deprived of the benefit of their insurance coverage?  Was the 

loss the result of wilful misconduct per section 53(2) of the Marine Insurance Act?  Insofar as 

necessary to debate, was the loss an accident or occurrence in the sense of the insurance policy? 

                                            
22 Federal Court of Appeal Reasons, para. 54 [Appellants Record, vol. I, TAB 5]. 
23 Federal Court Reasons, paras. 49 and 50 [Appellants Record, vol. I, TAB 2]. 
24 Federal Court Reasons, para. 77 [Appellants Record, vol. I, TAB 2]. 
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Issue 3 – personal liability of Mr. Vallée 

18. Is Mr. Vallée personally liable? 

19. Liability as such is not in issue, save as regards Issue 3; however its basis and 

characterization is in issue as relevant to the limitation and insurance issues. 

20. The facts are not disputed, with the sole qualification that the Appellants say that findings 

of fact as to Mr. Vallée’s “mindset”, namely the state of his knowledge and his intention (or lack 

thereof) to cause any damage, or inferences or conclusions drawn from those facts, are in error or 

are not appropriately reflected or taken into account in the Reasons below. 

PART III – STATEMENT OF ARGUMENT 

Introduction – Standard of review 

21. The appeal raises issues of law only, as to which the standard is of course correctness, per 

Housen v. Nikolaisen, [2002] 2 S.C.R. 235 [ABA TAB 20], with the exception of one very 

specific issue of fact which relates to the state of Mr. Vallée’s knowledge and his intention, if 

any, to cause any damage whatsoever.  As regards that point, the applicable standard is palpable 

and overriding error per Housen25 insofar as findings of fact as such, and likewise insofar as 

inferences of fact or mixed questions of fact and law. 

Issue 1 – Limitation of Liability 

(a) The Limitation Convention of 1976 – background, construction and burden of proof 

22. The Appellants’ entitlement to limit their liability to $500,00026 finds its basis in the 

Limitation Convention of 1976 which was enacted in Canada via the Marine Liability Act and 

related sections of that Act27.   

                                            
25 ibid. [ABA TAB 20]. 
26 Federal Court Reasons, paras. 4, 9 and 58 [Appellants Record, vol. I, TAB 2]. 
27 The applicable $500,000 limitation is in section 29 of the Act [ABA TAB 59].  It is not believed to be 
argued otherwise by Telus, but note that per Art. 9 of the Limitation Convention, the limitation applies to 
the aggregate of all claims arising on any distinct occasion. 
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23. The Appellants do not dispute the Federal Court of Appeal’s or the Federal Court’s 

general description of the background to the Limitation Convention of 1976 and which is set out 

in many of the authorities, as well as in the Travaux Préparatoires of the Convention28.  Indeed, it 

is essential to keep the general background principles in mind, particularly as regards the burden 

of proof. 

24. Neither do the Appellants dispute the proposition that the interpretation of the Limitation 

Convention of 1976, as an international convention, should be on broad principles of general 

acceptation29. 

25. The Appellants submit however that that both the Federal Court of Appeal’s and the 

Federal Court’s conclusions, in relation to the various aspects of Art. 4 of the Convention, did 

not reflect the extent of the burden of proof which rests on a claimant to prove that a person 

liable is not entitled to limit. 

26. The authorities are unanimous in this regard in asserting that the burden is a “very heavy 

burden”30; there is an “almost indisputable right to limit”, it being “virtually axiomatic” that a 

shipowner can limit his liability31, and it is only in truly exceptional cases that there will be a real 

prospect of defeating limitation. 

27. It has been said that the Art. 4 test for “breaking limitation” under the Limitation 

Convention of 1976 is relatively even higher than per other Conventions and that the Limitation 
                                            
28 [ABA TAB 57] and [ABA TAB 54] respectively.  Federal Court of Appeal Reasons, paras. 54-55 
[Appellants Record, vol. I, TAB 5], discussed more expansively in Federal Court Reasons, paras. 59-63 
[Appellants Record, vol. I, TAB 2].  And see for example:  Margolle and another v. Delta Maritime 
Company Ltd. and others (The Saint Jacques II), [2003] 1 Lloyd’s Rep. 203 Q.B.D. (Admiralty Court), 
p. 5 [ABA TAB 24]; also The Travaux Préparatoires of the LLMC Convention, 1976, and of the Protocol 
of 1996, Comité Maritime International, Foreword [ABA TAB 54]. 
29 Federal Court of Appeal Reasons, para. 53 [Appellants Record, vol. I, TAB 5]; Federal Court Reasons, 
para. 62 [Appellants Record, vol. I, TAB 2]. 
30 The Saint Jacques II, supra, at p. 207 [ABA TAB 24], citing The "Bowbelle", [1990] 1 Lloyd's Rep. 
532 (Q.B.D.) [ABA TAB 38], MSC Mediterranean Shipping Co. S.A. v. Delumar BVBA and others (the 
“MSC Rosa M”), [2002] 2 Lloyd’s Rep. 399 [ABA TAB 28], Schiffahrtsgesellschaft MS Merkur Sky 
mbH & Co. KG v. MS Leerort Nth Schiffahrts GmbH & Co. KG (The Leerort), [2001] 2 Lloyd’s Rep. 291 
(Court of Appeal) [ABA TAB 35]. 
31 Gutiérrez, Norman A. Martínez, Limitation of Liability in International Maritime Conventions, 
Routledge, London and New York, 2011, at p. 69 [ABA TAB 49]; The “Bowbelle”, supra, at p. 535 
[ABA TAB 38]; Griggs, Patrick, et al, Limitation of Liability for Maritime Claims, 4th ed., (London: 
Informa Professional, 2005) [ABA TAB 48]; The Leerort, supra, at p. 294 [ABA TAB 35]. 
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Convention of 1976 affords an even greater protection to persons liable32. An obvious point is 

that the present limitation regime is clearly markedly different from its predecessor33.  The 

particular distinguishing feature is that it now takes something analogous to a subjectively 

malicious mens rea element for a party to be deprived of limitation.  But this is a generalization, 

and in every case the evidence has to be stacked up, with the nature of the burden in mind, 

against the specific language set out in Art. 4 of the Limitation Convention of 1976. 

(b) “Act or omission” 

28. It is the relevant “act or omission”, for the purposes of Art. 4, which has first to be 

identified. 

29. The Federal Court of Appeal agreed with the Federal Court on what was the relevant 

breach of duty and “cause”.  It was Mr. Vallée’s cutting of the cable34. 

30. The Appellants submit that the Federal Court of Appeal erred in this conclusion.  In 

short, “act or omission” speaks to liability as such and the appropriate consideration is what was 

(or were) the relevant breach(es) of duty which gave rise to liability in the first place.  The 

concept of “cause” is not a pertinent tool for analysis, beyond the obvious point that there must 

be a causal link between the act or omission and the loss.  While the Federal Court of Appeal 

spoke in terms of breach of duty35, and the trial judge’s stated analysis of the liability issue was 

in classic tort terms (Was a duty of care owed?  How is that duty defined (standard of care)?  

Was there a breach of the duty of care?  What were the resulting damages36?), both Courts’ 

analyses were in reality driven by the notion of “cause”. 

31. The Federal Court of Appeal agreed with the trial judge that the breach of duty was 

Mr. Vallée’s failure to know about the cable37.  The Appellants submit that this was the trial 

                                            
32 The Saint Jacques II, supra, at p. 208 [ABA TAB 24]. 
33 The "Capitan San Luis", [1993] 2 Lloyd's Rep. 573 (Q.B.D.) at p. 578 [ABA TAB 39].  The 
predecessor 1957 Convention found expression via the then Canada Shipping Act, Federal Court 
Reasons, para. 60 (Appellants Record, vol. I, tab 2]. 
34 Federal Court of Appeal Reasons, paras. 32, 40-41 [Appellants Record, vol. I, TAB 5]; Federal Court 
Reasons, para. 47 [Appellants Record, vol. I, TAB 2]. 
35 Federal Court of Appeal Reasons, paras. 22, 28, 30, 37 and 40-41 [Appellants Record, vol. I, TAB 5]. 
36 Federal Court Reasons, paras. 48-49 [Appellants Record, vol. I, TAB 2]. 
37 Federal Court of Appeal Reasons, paras. 22, 30 [Appellants Record, vol. I, TAB 5]. 
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judge’s only finding as to breach of duty.  He held that Mr. Vallée should have known of the 

cable’s existence, including as a live cable, per the Charts and Nautical Publications Regulations, 

1995, and various chart corrections, Notices to Mariners, Notices to Shipping, etc.38.  The trial 

judge’s analysis therefore led to a finding of liability falling under the general rubric of 

negligence39. 

32. The Appellants submit that the breach of duty as found by the trial judge is the only “act 

or omission” for the purposes of Art. 4 of the Limitation Convention of 1976.  It is quite simply 

the “act or omission” in respect of which there is liability in the first place.  The Limitation 

Convention of 1976 does not deal with liability, which is determined by the local law applicable 

in the given case40. 

33. The Appellants’ liability arose, on the trial judge’s own reasoning, from Mr. Vallée’s 

failure to know about the cable; it is that breach of duty which is the relevant “act or omission” 

for the purposes of Art. 4.  It is not, as the Federal Court of Appeal affirmed, and the trial judge 

found, the very cutting of the cable41.  The question can also be asked whether or not the relevant 

act or omission is the same in any event in relation to Mr. Vallée qua master versus Mr. Vallée 

qua owner (as directing mind or alter ego of Peracomo)42. 

34. The Federal Court of Appeal appears to have also couched the Appellants’ breach of duty 

in other or elaborated terms.  The Federal Court of Appeal remarked that Mr. Vallée: 

• had the obligation to seek further and better information following his first encounter 

with the cable in 200543; 

• had the duty quite simply not to damage the property belonging to his neighbours44. 

                                            
38 Federal Court Reasons, para. 27 through 34 [Appellants Record, vol. I, TAB 2]. 
39 Federal Court Reasons, paras. 48 and 49 [Appellants Record, vol. I, TAB 2]. 
40 The Travaux Préparatoires, supra, pp. 5, 75 and 128 [ABA TAB 54] 
41 Federal Court of Appeal Reasons, paras. 32, 40-41 [Appellants Record, vol. I, TAB 5]; Federal Court 
Reasons, paras. 46-47 [Appellants Record, vol. I, TAB 2]. 
42 Conrad v. Snair, 1995 CanLII 4175 NSCA, pp. 22-23 [ABA TAB 10]. 
43 Federal Court of Appeal Reasons, para. 28 [Appellants Record, vol. I, TAB 5]. 
44 Federal Court of Appeal Reasons, paras. 39-40 [Appellants Record, vol. I, TAB 5]. 
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35. It is not clear if the Federal Court of Appeal was enunciating discrete duties of care, and 

to what degree they were ones over and above the duty of care as found by the trial judge.  The 

last point in particular may simply be an enunciation of the basis for the existence of a duty of 

care. 

36. However, insofar as the Federal Court of Appeal was asserting other breaches of duty, the 

Appellants say that this was not for the Federal Court of Appeal to do. 

(c) Characterization of the act or omission 

37. Art. 4 of the Limitation Convention of 1976 entitled “Conduct Barring Limitation” turns 

on the nature of the act or omission, and it specifies the only characterizations which will bring 

an act or omission within its scope, namely that the act or omission shall have been committed 

either with intent to cause the loss, or recklessly and with knowledge that such loss would 

probably result.  Again, it is important to recall that the Convention does not speak to liability. 

38. Any other characterizations of an act or omission are extraneous to Art. 4.  It suffices that 

an act or omission be, on whatever basis in law, one for which a person is liable.  This is 

circumscribed by Articles 2 and 3 of the Limitation Convention of 1976, entitled respectively 

“Claims subject to limitation” and “Claims excepted from limitation”45.  Broadly speaking, the 

kinds of claims made subject to the limitation regime are mainly in the nature of tort claims.  

However, the characterization of any such tort as a tort giving rise to liability is irrelevant to the 

assessment of the nature of the act or omission for the purposes of Art. 4.  For example, the 

liability as such might be founded on imputed or constructive knowledge, but that has no bearing 

on the right to limit liability per the Limitation Convention of 1976.  This is illustrated by the 

Heidberg cases, referred to by the trial judge, in which the lower courts initially held that the 

shipowner was unable to limit its liability on the footing that there had been some kind of 

“generic” grave or gross fault and without discussing the actual language of Art. 446.  The lower 

                                            
45 Convention on Limitation of Liability for Maritime Claims, 1976, as amended by the Protocol of 1996, 
supra [ABA TAB 57]. 
46 The Heidberg, 1993 DMF 731 (Tribunal de Commerce de Bordeaux) [ABA TAB 40]; The Heidberg, 
2005 DMF 839 (Cour d'appel de Bordeaux (2e Ch.)) [ABA TAB 41]; remarked in The "Capitan San 
Luis", supra [ABA TAB 39]. 
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court judgments were reversed in January of 2013, with the Court analyzing the case squarely in 

the context of the terms of Art. 447. 

39. It must be borne in mind that depending on the applicable legal regime, the Convention 

having been designed to operate in conjunction with any number of differing domestic legal 

systems, liability might be founded on any variety of legal concepts involving the kinds of claims 

subject to limitation; these might include concepts such as strict liability or gross negligence or 

similar concepts, but again the characterizations inherent in such liability concepts are not 

pertinent to the analysis required by Art. 4 of the Limitation Convention of 1976. 

40. Gross negligence and similar concepts are a case-in-point illustration of this.  At the time 

the Limitation of Convention of 1976 was being negotiated, there were suggestions by some 

countries’ delegations that the criterion for breaking limitation should be gross negligence, but 

those suggestions were not accepted.  In particular, there was concern about the vagueness of the 

expression and the English delegation made the point that the concept of gross negligence did 

not form part of the common law48.  The difficulties presented by such language are illustrated in 

the lower court judgments in Heidberg cases49. 

41. While the Federal Court of Appeal did not speak to it, the trial judge also characterized 

Mr. Vallée as having in general terms done “a very stupid thing”50, as well as having committed 

a “faute lourde”51.  The trial judge also said that Mr. Vallée had “failed miserably” in his duty52 

to know of the cable’s existence.  Although the trial judge adverted to the language of Art. 4, it is 

difficult to avoid the impression that his characterizations otherwise of the breach of duty 

coloured his consideration of the breach of duty when looked at through the lens of Art. 4. 

                                            
47 Vega Reederei Friedrich Dauber GmbH & Co. KG et al v. SAS Société des Pétroles Shell et al., (The 
Heidberg), Cour d'Appel de Bordeaux, 2e Chambre Civile, January 14, 2013 [ABA TAB 45].  It is 
understood that the first Court of Appeal decision was overturned by the Cour de Cassation who ordered 
the case to be re-heard, somewhat exceptionally (since usually the Cour de Renvoi to which it is sent is a 
different Court of Appeal), by the same Court of Appeal. 
48 Travaux Préparatoires, supra, pp. 24, 123, 125, 127, 128, 130, 131 [ABA TAB 54]. 
49 See para. 38. 
50 Federal Court Reasons, para. 1 [Appellants Record, vol. I, TAB 2]. 
51 Federal Court Reasons, para. 74 [Appellants Record, vol. I, TAB 2]. 
52 Federal Court Reasons, para. 34 [Appellants Record, vol. I, TAB 2]. 
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42. The Appellants therefore submit that one should embark on the Art. 4 exercise with 

nothing more by way of “baggage” than an act or omission sounding in negligence. 

(d) The first prong – “committed with the intent to cause” 

43. The first prong of Art. 4 of the Limitation Convention of 1976 requires that it be proved 

that the act or omission was committed with the intent to cause “such loss”. 

44. It is not surprising that to date there has been no caselaw which has dealt directly with the 

application of the first prong of Art. 4 since the range of circumstances that could possibly 

qualify are necessarily extremely limited.  There is nevertheless doctrinal discussion, as well as 

some indirect caselaw comment which has been made in the context of the second prong of 

Art. 4 (recklessly and with knowledge). 

45. The first point is that the intent prong of Art. 4 is different from recklessness53.  It 

requires a demonstration that the person was at all times aware that the act or omission was 

wrong and that it was committed with the intention to cause the loss which actually occurred54.  

An active intent is required: 

“It is clear from these words that in order to deprive the “person liable” of the 
right to limit, it must be proved that the “person liable” had the subjective intent 
(or mens rea) to cause the loss.  It is not sufficient to prove that a reasonably 
competent person could not have failed to conclude that his act or omission would 
cause the loss.  It must be shown that the “person liable” himself actively intended 
the loss.”55 

46. That this should be the case is consistent with the requirement of “state of mind” and 

actual knowledge in relation to Art. 4’s second prong; the “threshold for recovery” (i.e., for 

breaking limitation) under Art. 4 is being “plainly high and intended to be so”56. 

47. The Federal Court of Appeal agreed with the trial judge’s conclusion that Mr. Vallée cut 

the cable with the intent of causing the cable’s diminution in value (which the trial judge took as 

                                            
53 Gutiérrez, supra, at p. 64 [ABA TAB 49]. 
54 ibid. at p. 64 [ABA TAB 49]. 
55 Griggs, supra, at p. 37 [ABA TAB 48]. 
56 Nugent and Killick v. Michael Goss Aviation Ltd. and others, [2000] 2 Lloyd's Rep. 222 (C.A.), p. 8 
[ABA TAB 29]. 
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being “the loss”)57.  The trial judge further said that Mr. Vallée did not think that there would be 

much, if any, damage because he thought the cable was useless58.  He also concluded that 

Mr. Vallée intended the very damage; Mr. Vallée just did not think the cable would be repaired 

because he thought it had no value59.  The Appellants say that the Federal Court of Appeal (and 

the Federal Court) did not comprehend “intent” appropriately per Art. 4 as requiring active 

intention, and that there was error in law in this regard. 

48. When Mr. Vallée cut the cable, even assuming for the moment that was the relevant act 

or omission, it is absolutely clear on the evidence that he in no way did so with the intent of 

causing the loss suffered by Telus or, for that matter, any loss whatsoever (if any were the 

criterion and however loss is defined, see discussion below at paragraphs 77-81).  The 

Appellants submit that the Courts below made a palpable and overriding error in finding, 

whether as a matter of fact (or an error likewise insofar as it was a conclusion or an inference) or 

as a matter of mixed law and fact, or an error in disregarding evidence which the trial judge 

plainly accepted, that Mr. Vallée intended to cause damage.  There is no such evidence in 

Mr. Vallée’s testimony60; Mr. Vallée’s testimony was explicitly to the effect that he intended no 

damage whatsoever.  In his trial testimony, Mr. Vallée said: 

« Pis là, ben c’est ça, j’me souvenais que j’avais vu ça sur la – la carte qui était à 
l’Église Saint-Georges dans le temps que c’était abandonné. 

Fait que, pour moi, y avait aucune – y avait aucun doute, c’était – c’te affaire-là 
c’était comme tapé – c’était tapé noir comme le tape de hockey là.  Ça m’semblait 
être comme ça pis j’étais certain que ça servait – ça servait à rien là c’te affaire-là 
là. 

Avoir – avoir su qu’y aurait eu seulement rien qu’une communication là-dessus, 
j’aurais jamais osé le couper là, tu sais, ça aurait servi à quèque chose. 

                                            
57 Federal Court of Appeal Reasons, para. 51 [Appellants Record, vol. I, TAB 5]; Federal Court Reasons, 
para. 77 [Appellants Record, vol. I, TAB 2]. 
58 Federal Court Reasons, para. 75 [Appellants Record, vol. I, TAB 2]. 
59 Federal Court Reasons, para. 77 [Appellants Record, vol. I, TAB 2]. 
60 Vallée trial transcript [Appellants Record, vol. III, TAB 12, p. 1], and Vallée discovery transcript (read 
in at trial) [Appellants Record, vol. II, TAB 11, p. 1], both necessarily passim, but see without limitation 
Appellants Record, vol. III, TAB 12, p. 142. 
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Mais, pour ma part, j’étais sûr et certain que ça servait à rien, c’était une 
cochonnerie, c’était un obstacle pis c’était dangereux pour quand qu’on pêchait 
dans c’te secteur-là. » (Appellants’ emphasis)61  

49. Mr. Vallée reiterated on more than one occasion that his mindset at the time had been that 

the cable was junk: 

« C’était après c’te – nous-autres, on appelle – moi, personnellement, j’appelle ça 
une « cochonnerie » qui traîne sur l’fond là.  C’est un – un obstacle à la pêche; tu 
sais?  C’est une – » (Appellants’ emphasis)62  

Also: 

« Je venais de couper un cochonnerie qui traînait sur le fond, qui était 
abandonnée.  Je voyais pas pourquoi est-ce que j’aurais avisé la province de 
Québec à cause que j’avais sectionné une bebelle qui traînait sur le fond.  Pour 
moi, ça avait aucune importance puis il n’y a pas personne qui était intéressé à ça, 
cette affaire-là. 

… 

Oui.  Ce que c’est que je venais de couper, c’est la bebelle qui était abandonnée 
puis qui était là, qui nuisait à la pêche, qui était un danger pour mes hommes de 
pont quand on … quand on s’accrochait dedans. » (Appellants’ emphasis)63 

50. There is no finding of credibility against Mr. Vallée in the trial judgment; indeed to the 

contrary, the trial judge made a point of noting Mr. Vallée’s honesty64. 

51. The Federal Court of Appeal made particular note of part of a statement given by 

Mr. Vallée to the police65 in which Mr. Vallée said that he had had enough with the cable and 

decided to cut it, but in doing so the Federal Court of Appeal made no reference either to the 

testimony of Mr. Vallée mentioned above, or to other portions of the police report itself in which 

Mr. Vallée said the same thing as in his testimony: 

                                            
61 Vallée trial transcript [Appellants Record, vol. III, TAB 12, p. 142]. 
62 Vallée trial transcript [Appellants Record, vol. III, TAB 12, p. 229]. 
63 Vallée discovery transcript [Appellants Record, vol. II, TAB 11, p. 156]. 
64 Federal Court Reasons, para. 1 [Appellants Record, vol. I, TAB 2]. 
65 Federal Court of Appeal Reasons, para. 10 [Appellants Record, vol. I, TAB 5]. 
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« Pour moi il s’agissait d’un câble abandonné, sans importance, nuisible pour les 
pêcheurs.  Si j’avais su que ce câble avait une utilitée quelconque, je ne l’aurais 
jamais coupé. » (Appellants’ emphasis)66 

52. Nor did the Federal Court of Appeal take any account of the circumstances in which the 

police statement had been given and which were to the effect that Mr. Vallée had been suffering 

from depression after learning in July that the cable had been live67, and that while the police 

statement was his, it had been written by the peace officer and Mr. Vallée had only “eyeballed” 

it68. 

53. The Appellants do not suggest that the Federal Court of Appeal erred in taking the police 

statement into account as such; but insofar as the Federal Court of Appeal’s reference to it hints 

of having drawn at least an inference of intent to do harm, the Appellants maintain that the police 

statement should not be taken in isolation and that its entire context, as well as amplifying 

testimony given at trial, should have been considered as well.  Likewise, all of the relevant 

evidence should have been considered by the trial judge also.  When that is done, the conclusion 

is inescapable that Mr. Vallée intended no damage, in the broadest sense.  Mr. Vallée cut what he 

honestly believed, at the time, was an abandoned cable.  Further, the cable had been full of silt 

and did not look like a new cable.  Although he knew that electricity could be sent over cable, he 

was not even aware, having little formal education and next to no knowledge of the internet, that 

data could even be transmitted via cable69.  The cable presented an obstacle to his fishing and a 

danger, when snagged, to him and to his crew.  Indeed, while as the Federal Court of Appeal 

said, the Court need not recite every part of the evidence, the Appellants submit that what 

portions it does refer should be referred in context with related evidence.  As the Court said in 

F.H. v. McDougall, 2008 S.C.C. 53, [2008] 3 S.C.R. 41 at para. 58 [ABA TAB 14]: 

“The trial judge should not consider the plaintiff’s evidence in isolation, but must 
look at the totality of the evidence to assess the impact of the inconsistencies in 
that evidence on questions of credibility and reliability pertaining to the core issue 
in the case.” 

                                            
66 Déclaration extra-judiciaire de Réal Vallée, 22 septembre 2006, Exhibit NA21 [Appellants Record, 
vol. III, TAB 13, p. 303]. 
67 Vallée trial transcript [Appellants Record, vol. III, TAB 12, pp. 4069, 4071, 4105-4106, 4109-4130]. 
68 ibid. [Appellants Record, vol. III, TAB 12]. 
69 Vallée trial transcript [Appellants Record, vol. III, TAB 12, pp. 4-7, 15, 93, 111, 117-143, 212-219, 
228-231, 269-270, 278-279]. 
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54. Insofar as trial judge’s conclusion (affirmed by the Federal Court of Appeal with little 

discussion70) that Mr. Vallée intended the damage may have been founded on an inferred or 

imputed or presumed intent to cause the damage, the trial judge also erred in law since Art. 4 

requires “active” intent, as mentioned above.  The trial judge said in this regard71 that 

Mr. Vallée’s intentional cutting of the cable was akin to battery in that even though the 

consequences were not intended, there is liability for the actual consequences.  The Appellants 

submit that analogy is not apposite and carries the words of Art. 4 of the Limitation Convention 

of 1976 too far.  Battery is an intentional tort72, and even if it were the case that liability for 

battery extends to unintended consequences, which is in effect imputed intent, this goes to 

liability ab initio and does not, as canvassed above, have any bearing in relation to an Art. 4 

analysis.  The first prong of Art. 4 does not speak to any presumed, inferred, imputed or 

constructive intent; again, it speaks to actual intent.  Further, if it is the case that presumed or 

imputed knowledge is ruled out of the second prong of Art. 4 (recklessly and with knowledge; 

see discussion below at Appellants’ factum, para. 56 and following), and which logically 

involves something less than the intent required by the first prong, then a fortiori there can be no 

question of presumed or imputed intent in the first and more exigent prong of Art. 4. 

55. If the relevant “act or omission” was Mr. Vallée’s failure to know, or some variation per 

the Federal Court of Appeal’s apparent formulation (see Appellants’ Factum, paras. 28-36), 

likewise this was not committed with intent per Art. 4. 

(e) The second prong – “recklessly and with knowledge” 

56. The Federal Court of Appeal did not consider the second prong of Art. 473.  The trial 

judge did, albeit strictly speaking in obiter, holding that Mr. Vallée was reckless in the extreme74 

and that “such loss” was committed with the knowledge that the loss would likely result (the loss 

                                            
70 Federal Court of Appeal Reasons, para. 51 [Appellants Record, vol. I, TAB 5]. 
71 Federal Court Reasons, para. 75 [Appellants Record, vol. I, TAB 2]. 
72 Linden, Allan M. and Feldhusen, B., Canadian Tort Law, LexisNexis, 9th Ed., 2011, at pp. 42-46 [ABA 
TAB 50]. 
73 Federal Court of Appeal Reasons, para. 63 [Appellants Record, vol. I, TAB 5] 
74 Federal Court Reasons, paras. 84 and 87 [Appellants Record, vol. I, TAB 2]. 
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being in fact a certainty)75.  The trial judge also held76 that the second prong of Art. 4 of the 

Limitation Convention of 1976 includes “turning-a-blind-eye” -type knowledge, and that not 

only did Mr. Vallée not make himself aware of the dangers to navigation, but he “turned his eye” 

to some sort of chart which did not exist. 

57. An essential point to be borne in mind in embarking on a consideration of the second 

prong of Art. 4 is that it states two discrete but cumulative components77:  recklessness and 

knowledge.  The two are inter-connected, but they are not to be read as merely duplicative; 

knowledge must add something78. 

58. It is not clear why the trial judge considered that Mr. Vallée was reckless.  It was 

evidently on the footing that Mr. Vallée’s conduct exhibited “a mental attitude of indifference to 

the existence of the risk”79.  However, as the trial judge did not speak directly to the underlying 

reasons for his conclusion, it can only be assumed that it was on the basis of the factual 

circumstances which he set out earlier in his Reasons.  In short, these must have been: 

• Mr. Vallée snagged the cable and cut it in the honest belief that it was abandoned. 

• Mr. Vallée had no actual notice of the cable as a live cable, but he should have been 

aware of it, whether via notices, charts, VHF radio, etc. 

59. In characterizing Mr. Vallée’s breach of duty (his failure to know about the cable), the 

trial judge variously referred to it as falling short of the ordinary practice of seamen, and as 

exhibiting a lack of elementary prudence80.  He said that Mr. Vallée “failed miserably” in his 

                                            
75 Federal Court Reasons, para. 87 [Appellants Record, vol. I, TAB 2].  The Federal Court of Appeal 
echoed the sentiment, although not in the context of the second prong of Art. 4, that the loss was a 
certainty, see Federal Court of Appeal Reasons, para. 55 [Appellants Record, vol. I, TAB 5]. 
76 Federal Court Reasons, para. 83 [Appellants Record, vol. I, TAB 2]. 
77 The Saint Jacques II, supra, at p. 208 [ABA TAB 24]; Gundersen v. Finn Marine, 2008 BCSC 1665 
(CanLII) at paras. 43-44 [ABA TAB 18].  
78 Nugent and Killick, supra at p. 227 [ABA TAB 24]; and at p. 232 paraphrasing Dyson L.J. 
79 Federal Court Reasons, paras. 84-85 [Appellants Record, vol. I, TAB 2]. 
80 Federal Court Reasons, paras. 32-35 [Appellants Record, vol. I, TAB 2]. 
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duty to know of the cable81.  In cutting the cable, Mr. Vallée “did a very stupid thing” and 

committed a “faute lourde”82. 

60. The Appellants submit that in none of this is there any basis for concluding that 

Mr. Vallée was reckless, as that concept has come to be defined by the Courts. 

61. The notion of reckless as “a mental attitude of indifference to the existence of a risk”83 

does not speak fully to its meaning, and in Nugent and Killick it was said that: 

“Recklessness is notorious for its different meanings in English law according to 
the subject matter.” 84 

62. Auld L.J. in Nugent and Killick went on to employ for analysis a definition of 

recklessness as entailing: 

“… an obvious risk of damage and failure to give any thought to the possibility of 
it or recognition of the risk and going on to take it.”85 

63. In the latter scenario (recognition of risk), there is nothing on the evidence which 

supports that Mr. Vallée recognized a risk. 

64. As to the former scenario (obvious risk and failure to give thought to its possibility), Auld 

L.J. remarked on the question of the obviousness of the risk: 

“The greater the obviousness of the risk, the more likely the tribunal is to infer 
recklessness …”86 

65. But if that is the case, then obvious to whom?  Is this subjective, or objective?  What 

authority there is supports that it is a subjective criterion going to the actual mindset of the 

                                            
81 Federal Court Reasons, para. 34 [Appellants Record, vol. I, TAB 2]. 
82 Federal Court Reasons, paras. 1, 74 [Appellants Record, vol. I, TAB 2]. 
83 The Saint Jacques II, supra, at p. 207 [ABA TAB 24]; Goldman v. Thai Airways, [1983] 1 W.L.R. 
1188 (C.A.), [1983] All. E.R. 693 [ABA TAB 16]. 
84 Nugent and Killick, supra at p. 227 [ABA TAB 29]. 
85 ibid. [ABA TAB 29].  Dyson L.J. agreed with Auld, p. 231. 
86 ibid. [ABA TAB 29]. 
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person concerned.  The Court in Goldman, for example, went on to speak of “the danger 

envisaged”, and of “one anticipat(ing) damage”87. 

66. The Appellants submit that Art. 4 requires in this regard a subjective analysis as the 

policy of Art. 4 is directed against subjectively egregious conduct.  Bearing in mind the caveat, 

mentioned above, as regards the meaning of recklessness in other contexts, it is apposite to recall 

that recklessness is subjectivized in the criminal law, as was recalled by the Court in Sansregret 

v. The Queen, [1985] 1 S.C.R. 570: 

“In accordance with well‑established principles for the determination of criminal 
liability, recklessness, to form a part of the criminal mens rea, must have an 
element of the subjective.  It is found in the attitude of one who, aware that there 
is danger that his conduct could bring about the result prohibited by the criminal 
law, nevertheless persists, despite the risk.  It is, in other words, the conduct of 
one who sees the risk and who takes the chance.  It is in this sense that the term 
‘recklessness’ is used in the criminal law and it is clearly distinct from the concept 
of civil negligence. 

Wilful blindness is distinct from recklessness because, while recklessness 
involves knowledge of a danger or risk and persistence in a course of conduct 
which creates a risk that the prohibited result will occur, wilful blindness arises 
where a person who has become aware of the need for some inquiry declines to 
make the inquiry because he does not wish to know the truth. (…)  The culpability 
in recklessness is justified by consciousness of the risk and by proceeding in the 
face of it.”88 

67. In O’Grady v. Sparling, [1960] S.C.R. 804, the Courted noted that recklessness is a 

matter of advertence: 

“The difference between recklessness and negligence is the difference between 
advertence and inadvertence; they are opposed and it is a logical fallacy to 
suggest that recklessness is a degree of negligence.  The common habit of lawyers 
to qualify the word “negligence” with some moral epithet such as “wicked”, 
“gross”, or “culpable” has been most unfortunate since it has inevitably led to 
great confusion of thought and of principle.  It is equally misleading to speak of 
criminal negligence since this is merely to use an expression to explain itself.”89 

                                            
87 Goldman, supra, at p. 700 [ABA TAB 16]. 
88 ibid., at p. 581 [ABA TAB 34]. 
89 ibid., at p. 808 [ABA TAB 30]. 
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68. One must advert to something, whether it be a recognized risk or, because it is so 

obvious, the known possibility that there may be a risk.  Without advertence, one is left with a 

concept which triggers merely via inadvertence, and which, the Appellants submit, was not the 

intention of the drafters of the Limitation Convention of 1976, for this would be nothing more 

than proceeding on the footing of a constructive state of mind. 

69. Deliberately navigating as a rogue vessel in flagrant breach of the Collision Regulations 

has been held to be reckless90, as has “deplorably bad handling” of cargo which is left out in the 

open and exposed to rain despite there having been rain forecast and a sign on the cargo that it 

should not be exposed to the elements91. 

70. In Gundersen92, which dealt with limitation of liability under the equivalent provisions of 

the Athens Convention (passengers), the operator of a water taxi fell asleep at the helm.  There 

was no evidence as to whether sleep would have come on gradually or suddenly, and since that 

would have affected the question of recklessness, it was held that the claimant had failed to 

establish recklessness.  The Court defined recklessness as first acting in such a manner as to 

create an obvious and serious risk, and second doing so without giving any thought to the 

possibility of there being any such risk or having recognized that there was risk involved, but 

nevertheless deciding to take the risk93.  But the Court was not prepared to take judicial notice of 

whether sleep came on gradually or suddenly.  It was the former possibility which could have 

impacted in terms of recklessness.  Inherent in that, the Appellants submit, is the proposition that 

there must be something which places the person on notice of the possibility that there is or may 

be a risk.   

71. The Appellants submit that Mr. Vallée was not reckless.  Whether the relevant “act or 

omission” was the cutting of the cable or his failure to know about the cable, he was not on 

                                            
90 The Saint Jacques II, supra, at p. 205 [ABA TAB 24]. 
91 Nugent and Killick, supra, at p. 225 [ABA TAB 29]; SS Pharmaceutical Co. Ltd. v. Qantas Airways 
Ltd., [1991] 1 Lloyd’s Rep. 288 [ABA TAB 36]. 
92 supra [ABA TAB 18]. 
93 Gundersen, supra [ABA TAB 18]; see also Bayside Towing Ltd. v. Canadian Pacific Railway, 2000 
CanLII 17104 (FC), [2000] 3 F.C. 127 [ABA TAB 6]. 
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notice in any way as to the possibility of a risk, and in any event he did not take a course of 

action recognizing a risk, but nevertheless deciding to go ahead with it94. 

72. But whatever the meaning of recklessness taken by itself, it cannot be read in isolation 

and the second prong of Art. 4 in any event explicitly requires knowledge that the loss would 

probably result.  The authorities are unanimous that the test is a subjective one; the requirement 

is to show actual knowledge in the sense of appreciation or awareness95.  There is a clear 

distinction in this regard between “did know” and “ought to have known”.  In Nugent and 

Killick, Auld L.J. said: 

“The key … is the state of mind of the pilot at the time of the material conduct.  
… the additional ingredient is actual knowledge in the sense of appreciation or 
awareness at the time of the conduct in question, that it will probably result in the 
type of damage caused.  Nothing less will do.”96 

73. The test is in relation to subjective knowledge; it is not an objective risk or logical 

analysis97.  While inferences may be drawn in assessing whether or not there is the requisite 

knowledge, the Courts have cautioned that the drafters did not intend anything less than actual 

conscious knowledge; going further risks crossing the borderline into imputed (i.e., constructive) 

knowledge98.  These views have been expressed in Canada99. 

74. Mr. Vallée did not know, in the sense of Art. 4, that “such loss” would probably result.  

He did not know that the cable was active; he honestly believed it to be inactive.  Again, the trial 

judge made no adverse findings of fact against Mr. Vallée in this regard100.  The conclusion 

should be that considering it in the context of the proper legal scope and meaning of 

“knowledge”, as to which the trial judge erred in law, and then erred in fact, Mr. Vallée did not 

have the requisite knowledge that “such loss” would probably result. 

                                            
94 See the discussion above at paras. 47-53 and below  at para. 74 concerning Mr. Vallée’s state of mind 
and knowledge. 
95 Gutiérrez, supra, at p. 66 [ABA TAB 49]; The Saint Jacques II, supra [ABA TAB 24]; Nugent and 
Killick, supra [ABA TAB 29]; MSC Rosa M, supra [ABA TAB 28]. 
96 Nugent and Killick, supra, at pp. 228-229 [ABA TAB 29]. 
97 The Saint Jacques II, supra, at p. 210 [ABA TAB 24]. 
98 Nugent and Killick, supra [ABA TAB 29]; Gurtner v. Beaton, [1993] 2 Lloyd’s Rep. 369, at p. 387 
[ABA TAB 19]; MSC Rosa M, supra [ABA TAB 28]; The Saint Jacques II, supra [ABA TAB 24]. 
99 Gundersen, supra [ABA TAB 18]. 
100 Again, refer the discussion above at paras. 47-53. 
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75. The trial judge held that “knowledge” per the second prong of Art. 4 includes “turning-a-

blind-eye” -type knowledge101.  The Appellants submit that this is contrary to the authorities102, 

and particularly Nugent and Killick103, in which it was only Pill L.J. who expressed the view that 

“turning-a-blind-eye” -type knowledge was consistent with the Warsaw Convention’s equivalent 

to Art. 4 of the Limitation Convention of 1976.  Both Auld and Dyson L.J.J. agreed that it was 

not consistent with the Convention and would blur the distinction between actual and imputed 

knowledge104. 

76. The Appellants submit that the trial judge erred in any event in his expression of the 

concept of “turning a blind eye”, the essence of which lies in the intentional disregard of known 

fact105.  Compania Maritima San Basilio SA v. The Oceanus Mutual Underwriting Association 

(Bermuda) Ltd. (The "Eurysthenes"), [1976] 2 Lloyd's Rep. 171 [ABA TAB 8], mentioned by 

the trial judge106, does not support the position that “knowledge” itself is anything more than 

actual knowledge.  Mr. Vallée in no way “turned a blind eye”, and certainly not in relation to his 

having seen a map or a chart of some sort in a church museum and which showed a drawn line 

with the word “abandonné” written on it.  He saw what he described as “une carte”; in his 

testimony, he never insisted that it was a marine chart, i.e., a navigation chart, but said that he did 

not recall107.  Mr. Vallée would have “turned a blind eye” had he seen an actual chart or other 

information which described the presence of a live cable, had thus been aware of it and then 

proceeded to disregard it.  Taking into the mix anything more than Mr. Vallée’s actual 

knowledge involves reading into Art. 4 an element of presumed knowledge which is patently not 

there. 

                                            
101 Federal Court Reasons, para. 83 [Appellants Record, vol. I, TAB 2]. 
102 MSC Rosa M, supra [ABA TAB 28]; Nugent and Killick, supra [ABA TAB 29]. 
103 supra, at pp. 228-229 [ABA TAB 29]. 
104 Nugent and Killick, ibid., at pp. 228-229 and 231-232 [ABA TAB 29]. 
105 Gutiérrez, supra, at p. 56 [ABA TAB 49]; Walder, David, Nelson, The Dial Press/James Wade, New 
York, 1978 [ABA TAB 55]. 
106 Federal Court Reasons, para. 83 [Appellants Record, vol. I, TAB 2]. 
107 Federal Court Reasons, para. 83 [Appellants Record, vol. I, TAB 2].  The trial judge’s statement that 
there never was such a marine chart should, in the Appellants’ view, be understood as merely concluding 
that whatever “carte” Mr. Vallée saw, it was not a marine chart; Mr. Vallée simply was not sure - Vallée 
trial transcript [Appellants Record, vol. III, TAB 12, p. 219] and Vallée discovery transcript [Appellants 
Record, vol. II, TAB 11, pp. 145, 152]. 



22 
 

(f) “the loss” and “such loss” 

77. The Federal Court of Appeal agreed with the trial judge’s conclusions as to what 

constituted “the loss” and as to the meaning of “such loss”108.  The trial judge had held that “the 

loss” per Art. 4 of the Limitation Convention of 1976 includes physical damage and not only 

total loss109.  He held that “the loss” consisted of the diminution in value of the cable and not its 

cost of repair110. 

78. While the Appellants submit that even on the trial judge’s conclusion as to what was “the 

loss”, they can still limit their liability, the Appellants say the trial judge erred in law in using 

and applying far too narrow an interpretation of “loss”.  “Loss” should be understood in the 

sense of the damage “at large”, i.e., including the resulting or consequential financial loss111, at 

least as to its type or character.  This is clear, it is submitted, if the French version of Art. 4 is 

taken into account, and which refers to “le dommage”, and which in turn is consistent with 

equivalent provisions of the Warsaw Convention, Athens Convention, and Hague-Visby 

Rules112.  The anomaly, if there is one at all, in the drafting of Art. 4 is merely apparent and a 

result of “unhappy drafting”113.  

79. Accordingly, the “loss”, as well as “such loss”, should instead be conceived of as the 

severing of a live telecommunications cable engendering repair costs. 

80. The authorities are unanimous that the reference in Art. 4 of the Limitation Convention of 

1976 to “such loss” refers back to the very specific loss which has occurred114.  It is therefore 

referable in this case to the loss described above (at para. 79). 

81. The position that the very type of damage must be known is illustrated by a recent 

(March 15, 2013) judgment of the High Court of New Zealand in Daina Shipping Company v. 

Lancaster (3rd Defendant) (The Rena), [2013] NZHC 500, in which the Court held that Art. 4 
                                            
108 Federal Court of Appeal Reasons, paras. 52-62 [Appellants Record, vol. I, TAB 5]. 
109 Federal Court Reasons, para. 70 [Appellants Record, vol. I, tab 2]. 
110 Federal Court Reasons, para. 77 [Appellants Record, vol. I, TAB 2] 
111 Griggs, supra, at p. 154 [ABA TAB 48]. 
112 Refer Appendix I. 
113 Griggs, supra, at p. 35 [ABA TAB 48]. 
114 The Saint Jacques II, supra, at p. 208 [ABA TAB 24]; The Leerort, supra, at p. 294 [ABA TAB 35]; 
Griggs, supra, at p. 36 [ABA TAB 48]; Gutiérrez, supra, at p. 73 [ABA TAB 49]. 
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required that the person liable have specific knowledge of the probability that a grounding would 

result in oil contamination which would pollute beaches, and which in turn would impact 

negatively on the interests of business operating on and in connection with the beach and its 

related tourist and recreational activities115. 

(h) Conclusion 

82. The Appellants therefore say that the Federal Court of Appeal should have found that the 

Appellants are entitled to limit their liability to the amount of $500,000, including, so far as 

necessary to that conclusion, that Telus has failed to meet the burden of proof under Art. 4 of the 

Limitation Convention of 1976 to make their case that the Appellants are not entitled to 

limitation. 

Issue 2 – Insurance – Wilful Misconduct 

83. The Federal Court of Appeal agreed with the trial judge, finding that there was no reason 

to interfere with his finding that there was wilful misconduct by way of a deliberate act (cutting 

the cable), with the result that the assureds thereby lost the benefit of the insurance policy116. 

84. The insurance policy117 provided at clause 20 of its attached Institute Fishing Vessel 

Clauses for protection and indemnity (i.e. liability) coverage: 

“20.1 by reason of the assured becoming legally liable … for any claim … where 
such liability is in consequence of any of the following matters or things and 
arises from an accident or occurrence …: 

20.1.1 Loss of or damage to any fixed or moveable object or property or other 
thing or interest whatsoever, other than the vessel, arising from any cause 
whatsoever …”118 

85. The policy also insured at its clause 20.2.5119 legal costs incurred by the assured in 

contesting liability. 

                                            
115 Daina Shipping Company v. Lancaster (3rd Defendant) (The Rena), [2013] NZHC 500 at paras. 40-43 
[ABA TAB 13]. 
116 Federal Court of Appeal Reasons, paras. 65, 68, 69, 80 [Appellants Record, vol. I, TAB 5], Federal 
Court Reasons, paras. 90-92 [Appellants Record, vol. I, TAB 2]. 
117 Exhibit NA28 [Appellants Record, vol. III, TAB 14, p. 310]. 
118 ibid. [Appellants Record, vol. III, TAB 14, p. 316]. 
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86. The policy is subject to the provisions of the Marine Insurance Act, S.C. 1993, c. 22 as 

amended, the relevant section of which is to the effect that there is no coverage for loss or 

damage arising through the wilful misconduct of the assured: 

“53(1) Subject to this Act and unless a marine policy otherwise provides, an 
insurer is liable only for a loss that is proximately caused by a peril insured 
against, including a loss that would not have occurred but for the misconduct or 
negligence of the Master or crew. 

(2) Without limiting the generality of subsection (1), an insurer is not liable for 
any loss attributable to the wilful misconduct of the insured …”120 

87. The issue is what wilful misconduct means in law, and whether or not the circumstances 

fall within that definition121, and on which Appellants say the Federal Court of Appeal erred.  It 

is trite, but important to recall by way of introduction, that the context here is one of a contract of 

insurance; it is for the insurer to establish that it should not indemnify in accordance with the 

contract122. 

88. Wilful misconduct has been variously described, a frequently cited statement being that 

of Duff C.J. in McCulloch v. Murray, [1942] SCR 141, and which was cited by the trial judge123: 

“All these phrases, gross negligence, wilful misconduct, wanton misconduct, 
imply conduct in which, if there is not conscious wrongdoing, there is a very 
marked departure from the standards by which responsible and competent people 
in charge of motor cars habitually govern themselves.” 

89. It is the case, though, that Duff C.J. was writing in obiter, and that the majority in 

McCulloch did not wish to define the terms.  While Duff C.J.’s statement is widely cited, it has 

also been said that it does not mean that gross negligence, wilful misconduct, etc., mean the same 

thing; the Courts have drawn distinctions124, and the statement is not to be treated as a statutory 

definition. 

                                                                                                                                             
119 ibid. 
120 [ABA TAB 58]. 
121 cf. Federal Court of Appeal Reasons, para. 73 [Appellants Record, vol. I, TAB 5]. 
122 e.g. Consolidated Bathurst v. Mutual Boiler, [1980] 1 S.C.R. 888 [ABA TAB 11]. 
123 Federal Court Reasons, para. 91 [Appellants Record, vol. I, TAB 2]. 
124 Russell v. Canadian General Insurance Co., 1999 CarswellOnt 542, [1999] L.L.R. I-3674, 11 C.C.L.I. 
(3d) 284 [ABA TAB 32]. 
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90. Wilful misconduct has also been said to be far beyond negligence, even gross or culpable 

negligence125.  It must be shown that the assured knew his conduct to be wrongful, or was 

knowingly indifferent to the possibility126.  The burden is on the insurer to prove wilful 

misconduct; while the burden is of course the balance of probabilities, given the seriousness, 

there is an appropriately heavier standard of proof127. 

91. The test is two-fold:  acts or omissions must firstly be qualified as “misconduct” and then 

secondly, such misconduct has to have been wilful128.  As to misconduct, one must look for acts 

or omissions so far outside of the range of conduct ordinarily to be expected as to be misconduct, 

such as a deliberate disregard of express instructions129.  As to wilful, its ordinary meaning is 

that it is a product of the will130.  Notwithstanding the dual character of the term, and which must 

be kept in mind, the tendency has been to treat wilful misconduct as a single term, and it has 

been described as follows131: 

• far beyond negligence, even gross or culpable negligence; 

• it is wilful misconduct if one knows and appreciates that it is misconduct yet 
intentionally does or fails to do an act or persists in an act regardless of the 
consequences, or acts with reckless carelessness, not caring about the results; 

• the actor knows and appreciates that it is wrong conduct; 

• it must be shown that the assured knew his conduct to be wrongful, or was indifferent 
to the possibility132; “the two terms together impart a knowledge of wrong”133; this is 
the case even if wilful misconduct includes “turning-a-blind-eye” -type knowledge134; 

                                            
125 Micro Anvika Ltd. & others v. TNT Express Worldwide (Euro Hub) NV and others, [2006] EWHC 230 
(Comm) (Q.B.D.) at p. 4 et, [ABA TAB 26]. 
126 Gilman, Jonathan, QC, MA and Merkin, Robert, Arnould’s Law of Marine Insurance and Average, 
London, Sweet & Maxwell, 2008 at pp. 958-959, [ABA TAB 47]. 
127 Rose, F.D., Marine Insurance:  Law and Practice, LLP London Singapore, 2004 at p. 347, [ABA 
TAB 52]; Strathy, George R. & Moore, George C., The Law and Practice of Marine Insurance in 
Canada, Markham, LexisNexis Butterworths, 2003 [ABA TAB 53]; Russell, supra [ABA TAB 32]. 
128 Micro Anvika, supra, at para. 4 [ABA TAB 26]; Williams v. The Queen, 1984 CarswellNat 112, 
7 C.C.L.I. 198 [ABA TAB 46]. 
129 Micro Anvika, supra, at paras. 4, 5 [ABA TAB 26]. 
130 Onions, C.T., ed., The Shorter Oxford English Dictionary, Third Edition, Volume II N-Z at 2427 
[ABA TAB 51]. 
131 Micro Anvika, supra, at paras. 4, 5 [ABA TAB 26]. 
132 See also Gilman, supra, at p. 929 [ABA TAB 47]. 
133 Lewis v. The Great Western Railway Company, (1877) 3 Q.B. D. 195 (C.A.), at p. 211 [ABA TAB 22]. 
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• it is misconduct to which the will is a party135; 

• where a person knows that an act or omission is wrongful136; 

92. Wilful misconduct has been expressed as “a very marked departure from habitual 

standards”137 (Appellants’ emphasis).  In Thomas Cook v. Air Malta, [1997] 2 Lloyd's Rep. 399, 

“the following steps/propositions” were stated: 

“1.  The starting point when considering whether in any given circumstances the 
acts or omissions of a person entrusted with goods of another amounted to wilful 
misconduct is an enquiry about the conduct ordinarily to be expected in the 
particular circumstances.  

2.  The next step is to ask whether the acts or omissions of the defendant were so 
far outside the range of such conduct as to be properly regarded as "misconduct". 
(An important circumstance would be a deliberate disregard of express 
instructions clearly given and understood.) 

3.  It is next necessary to consider whether the misconduct was wilful. 

4.  What does not amount to wilful misconduct?  Wilful misconduct is far beyond 
negligence, even gross or culpable negligence. 

5.  What  does amount to wilful  misconduct?  A person  wilfully  misconducts 
himself  if he knows and appreciates that it is misconduct on his part in the 
circumstances to do or to fail or omit to do something and yet (a) intentionally 
does or fails or omits to do it or (b) persists in the act, failure or omission 
regardless of the consequences or (c) acts with reckless carelessness, not caring 
what  the results of his carelessness may be. (A person acts with reckless 
carelessness if, aware of a risk that goods in his care may be lost or damaged, 
he deliberately goes ahead and takes the risk, when it is unreasonable in all the 
circumstances for him to do so.) 

6.  The final step is to consider whether the wilful misconduct (if established) 
caused the loss of or damage to the goods.”138 

93. Examples illustrate just how flagrant conduct must be to qualify as wilful misconduct.  In 

Micro Anvika139 itself, where a truck driver was fooled into delivering around the corner, the 

                                                                                                                                             
134 The Eurysthenes, supra [ABA TAB 8]. 
135 See also Lewis, supra [ABA TAB 22] cited in Conohan v. The Cooperators, [2001] 2 F.C. 238 at 
para. 26 [ABA TAB 9]. 
136 ibid. [ABA TAB 9] 
137 Strathy, supra, at p. 109 [ABA TAB 53]. 
138 ibid., at pp. 407-408 [ABA TAB 43]. 
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truck driver was not faulted for failing to check for the receiver’s identification; he was not 

taking a deliberate risk, and indeed insofar as he was concerned, there was no risk at all140.  It 

was held in Atwood v. Canada141 that, although there was no evidence as to its dangerous 

character or otherwise, bridging a starter with a screwdriver, which resulted in a fire, was not 

wilful misconduct.  In Conohan v. The Cooperators142, there was no wilful misconduct in 

breaching the Collision Rules.  In Green Computer et al. v. Federal Express Corp.143, the loss of 

air cargo was just that; it did not amount to wilful misconduct.  In another case, driving 

intoxicated was dangerous and grossly negligent, but the driver did not “look for” or “court” the 

collision; it was an accident144.  In TNT Global SpA and another v. Denfleet International Ltd. 

and another, [2007] EWCA Civ 405, [2007] RTR 511, [2007] 2 Lloyd’s Rep 504, [2008] 1 All 

ER (Comm) 97 (C.A.), it would have been wilful misconduct only if the truck driver had been 

aware that he could not beat his sleepiness, but continued driving nevertheless145. 

94. Since all but one of the common law provinces’, as well as Quebec’s, insurance 

legislation does not employ the language of wilful misconduct, analogizing from marine and 

non-marine insurance caselaw which deals with “accidental” or “occurrence” or “intentional” is 

a useful exercise146. 

95. In Federal Business Development Bank v. Commonwealth Insurance Co., [1983] B.C.J. 

No. 1289 (British Columbia Supreme Court) [ABA TAB 15], a ship had been berthed at a 

location which the insurer contended was breach of warranty.  The Court held that there was 

coverage, citing Baxendale v. Fane: 

“I do not think the mere presence or absence of deliberation or design is the true 
test in ascertaining whether there has been a casualty covered by the ordinary 
terms of the marine policy.  If that were so, the test could not properly be applied 

                                                                                                                                             
139 supra [ABA TAB 26]. 
140 Micro Anvika, supra [ABA TAB 26]. 
141 [1985] F.C.J. No. 131 (Canada, Federal Court) [ABA TAB 2]. 
142 Conohan, supra [ABA TAB 9]; the case went to the Federal Court of Appeal [2002] 3 F.C. 421, but 
only on the insurance “pay to be paid” aspect. 
143 [2002] FCT 1015; appeal dismissed 2004 FCA 111 (CanLII) [ABA TAB 17]. 
144 Strathy, supra, at p. 110 [ABA TAB 53], citing Stats v. Mutual of Omaha, (1978) 87 D.L.R. 3rd 169 
SCC [ABA TAB 37]. 
145 ibid., at para. 18 [ABA TAB 44]. 
146 And on which the Appellants rely in the event Royal should contend that the liability was not the 
consequence of an accident or occurrence under the policy. 
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in many cases which are clearly covered by the policy.  In the normal case of 
collision, although the collision be not brought about deliberately the acts leading 
up to the collision may often be deliberately performed.  It is true that it was 
intended that the vessel should be docked, but not that she should be so 
negligently docked as to be allowed to sit on the dangerous bottom, and I think 
that the intervention of negligence of those responsible for the docking provides 
the fortuitous circumstance which entitles the Plaintiff to recover under the terms 
of the policy.”147 

96. Likewise included in “accidents” and “occurrences” have been: 

• a decision not to spray crops because of equipment being overbooked148; 

• selling pigs infected with pneumonia; there was no courting of the risk149; 

• faulty building of an arena roof structure; even if there was “a high degree of 
negligence”, it did not exclude recovery under the policy:  

“According to the authorities “accident” includes negligence, and it was not 
the intention of the parties to an insurance policy which covered an insured for 
loss caused by accident that the Courts would have to consider the degree of 
that negligence, as expressed in such words as "ordinary negligence”, “gross 
negligence”, “slight negligence”, and “great negligence”.  Careless conduct 
that causes “any unintended and unexpected occurrence that produces hurt or 
loss” is an “accident” regardless of the degree of negligence involved.  But if 
it is clear that the actions of the insured were so reckless that they amounted to 
a deliberate courting of the risk with knowledge of that risk it cannot be said 
that the damage resulting from these actions was caused by “accident”.  At 
this stage, in my view, the negligence of the insured becomes clothed with the 
characteristic of willfullness amounting to intentional negligence and such 
negligence cannot be called “accident”.150. 

97. In Russell v. Canadian General Insurance Co.151, it was held that the entry of rainwater 

into a sailboat was not a consequence of any failure properly to inspect the sailboat; the loss was 

neither intended nor was it courted. 

                                            
147 cited at Federal Business Development Bank, supra, at para. 22 [ABA TAB 15]. 
148 Co-Operative Avicole de St-Isidore Ltd. v. Co-Operators General Insurance Co., 1997 CarswellOnt 
2277, 44 C.C.L.I. (2d) 1 at para. 37 [ABA TAB 12]. 
149 Modern Livestock Ltd. and others v. Kansa General Insurance Company, 24 Alta L.R. (3d) 21, 24 
C.C.L.I. (2d) 254 at para. 6; affirmed 1994 CarswellAlta 233 (C.A.) [ABA TAB 27]. 
150 Avalon Consolidated v. McNamara Industries, 1974 CarswellNfld 23, [1975] I.L.R. 1064, at paras. 97, 
100 [ABA TAB 3]. 
151 Russell, supra [ABA TAB 32]. 
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98. The common thread of modern caselaw is that if the assured does a deliberate act with the 

intention of consequences A, he will not be deprived of insurance coverage where unintended 

consequences B occur.  Quebec insurance law, via interpretation of Art. 2464 (intentional fault 

of the insured)152, sets this out forcefully. 

99. In AXA Assurances v. Thierry Beauregard, [2001] R.R.A. 470, AZ-01021508 [ABA 

TAB 5], a young boy trespassed into a building under construction and, while waiting for a store 

to open across the street, decided to light a camp fire inside the building to keep himself warm.  

What he did not expect was that sparks from the fire would ignite a pile of debris left over from 

construction and burn down the building. The Court held that the insurer did not prove that the 

boy intended the consequences of his camp fire.  There was no “conscience du caractère 

inéluctable du dommage”153 

100. In La Royale du Canada, Compagnie d’Assurance v. Curateur Public, [2000] R.R.A. 

594, AZ-50077320 [ABA TAB 21], the insured taped up all the crevices and openings in his 

apartment, closed the door to his kitchen and sat on a chair after turning on the gas stove, as he 

wanted to asphyxiate himself.  As it was taking a long time, he got up, opened the door and went 

into his living room where he sat on another chair and lit a cigarette, which caused an explosion 

damaging the apartment for which the landlord sued the assured’s insurance company for 

compensation.  The Court held that there was no evidence establishing that the assured wanted to 

cause an explosion; all he wanted to do was kill himself, not cause trouble or damage to anyone 

or anything else.  The Quebec Court of Appeal reversed the trial judge’s finding of intentional 

fault: 

[17] On ne saurait confondre l’acte intentionnel, insouciant et accidentel. L’acte 
intentionnel ne peut pas résulter d’un acte d’imprudence ou de négligence mais 
doit révéler ‘un intention de nuire qui vise donc, de façon délibérée et volontaire, 
à causer le préjudice » (Jean-Louis Baudouin, La responsabilité civile, 4e édition, 
Cowansville, Les Editions Yvon Blais, 1994, p. 90)… Jean-Guy Bergeron, Précis 
des assurances, Sherbrooke, Les Editions Revue de droit de l’Université de 
Sherbrooke, 1996, p. 69 et ss soit que l’intention doit porter ‘non seulement sur 

                                            
152 Civil Code of Québec, LRQ, c C-1991. 
153 ibid., at para. 17 [ABA TAB 5]. 
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l’acte posé mais aussi sur les résultats qui en découlent » :  « il faut vouloir la 
réalisation du dommage » ajoute le professor Bergeron… »154 

101. In Compagnie-d’Assurance Vie TransAmerica Canada v. Goulet, [2000] R.J.Q. 1066, 

upheld [2002] 1 S.C.R. 719 [ABA TAB 7], the Quebec Court of Appeal confirmed that the 

intentional fault must bear not only on the act performed, but also on the damages which 

followed.  Beneficiaries under a life policy sought to recover following the death of the assured 

who while loading a bomb into his car was killed by a sudden explosion.  There was no evidence 

that the assured wanted to kill himself or set off the bomb.  There was no intentional fault: 

“That being said, however, the fault or act committed by the insured must be one 
that is intended to cause the loss or damage for which the insurance claim is 
made. The insured must have intended to bring about the realization of the risk 
insured against, and not merely to do the act he did. It is insufficient for the 
insured to have intended merely a negligent or a blameworthy act, if that act was 
not intended to cause the loss and the loss was accidental.”155 

102. Finally, in AXA Assurances v. Assurances Generales des Caisse Desjardins, [2006] 

R.R.A. 319, AZ-50373500 [ABA TAB 4], the assured decided to kill himself by lighting a fire 

and burning down his house with him inside.  Sparks flew in the air and set on fire the houses of 

his neighbours whose insurance companies sued the assured’s insurance company for 

compensation.  The Quebec Court of Appeal held that there was no evidence at all that the 

assured’s intention was to cause a fire to his neighbour’s properties and that he appreciated that 

the result of his arson would inevitably lead to the destruction of his properties next to his.  The 

fact that he “could have foreseen” the consequences was not enough to constitute “intentional 

fault”.  What is required is not only the appreciation of the significance of the act about to be 

performed, but also an appreciation of the inevitable damage that will be caused by such an act 

(… “que ce résultat était non seulement prévisible mais également inevitable …”)156. 

103. The Appellants submit that the Federal Court of Appeal has lowered the bar dramatically 

on what constitutes wilful misconduct and erred in law in that regard, as well as in relation to 
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findings or inferences of fact157.  The Appellants say that if Mr. Vallée was negligent, he was 

simply negligent158, and nothing more, and any liability falls within the coverage provided by 

Royal.  There was no wilful misconduct on the part of Mr. Vallée, even if the relevant act by way 

of proximate cause for insurance purposes was the cutting of the cable.  If the relevant act was 

the breach of duty (Mr. Vallée’s failure to know), which was the case, then all the more was 

there no wilful misconduct.  The trial judge should further have given far more consideration 

than he did to the judgment which acquitted Mr. Vallée of mischief charges159.  The Appellants 

say that they are entitled to indemnity from Royal, both in respect of any liability to the 

Respondents, as well as in respect of their solicitor-client costs in defending the Telus’ claim and 

in relation to their third party claim against Royal itself, in Federal Court as well as this Court. 

Issue 3 – Personal liability of Mr. Vallée 

104. The Federal Court of Appeal agreed with the trial judge in holding Mr. Vallée liable 

personally, concluding that caselaw supports personal liability, that Mr. Vallée had himself 

sought to limit his liability, and that the Limitation Convention of 1976 envisages both 

shipowner and personal liability160. 

105. The Appellants submit that the Federal Court of Appeal erred in holding Mr. Vallée 

personally liable. 

106. The Federal Court of Appeal referred161 to the trial judge’s findings on the facts, which 

are not disputed, that the REALICE was owned by Peracomo and that Mr. Vallée was the sole 

officer and shareholder of Peracomo162.  Neither the Federal Court of Appeal nor the Federal 

Court mentioned, although the latter did not discredit it, that on the evidence Peracomo’s 

                                            
157 And as to which refer again the above discussion at paras. 47-54 regarding Mr. Vallée’s state of mind 
and knowledge. 
158 Linden, op.cit. at pp. 198-200 [ABA TAB 50]. 
159 Which remark applies generally also; R. v. Vallée, [2008] QCCQ 1086 [ABA TAB 31]. 
160 Federal Court of Appeal Reasons, para. 43 [Appellants Record, vol. I, TAB 5]. 
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activities concerned everything by way of fishing, Peracomo operated the REALICE, and 

Mr. Vallée’s remuneration was paid by Peracomo163. 

107. The Appellants do not dispute that Mr. Vallée was Peracomo’s directing mind or alter-

ego such that his act or omission was the corporation’s act or omission164 and thereby engaging 

the company’s liability as shipowner.  However, they question the basis for holding Mr. Vallée 

personally liable, as this amounts, in the particular circumstances here, to disregarding the 

corporate legal personality165. 

108. Mr. Vallée ran his business through a legitimate form of business organization.  The 

effect of the judgments below is to render that meaningless.  The mere fact that the Limitation 

Convention of 1976 envisages the possibility of liability on the part of the owner and other 

persons does not mean that those other persons are necessarily liable.  The Convention has to 

work with different liability regimes, some of which may provide for liability on the part of a 

person in Mr. Vallée’s situation, whereas others may conceivably restrict the liability to the 

corporate personality. 

109. The Federal Court of Appeal followed ADGA Systems International Ltd. v. Valcom Ltd. 

et al, and effectively decided that there was no “principled basis”166 for not holding Mr. Vallée 

liable.  While ADGA itself followed the undoubted authority of London Drugs Ltd. v. Kuehne & 

Nagel International Ltd., [1992] 3 R.C.S. 299 [ABA TAB 23], it has nevertheless to be recalled 

that London Drugs perhaps left open the possibility for reconsideration of personal liability 

depending on the circumstances of the particular case.  The Appellants invite the Court to 

consider to what degree the present case calls for adaptation of the law having regard to its 

“specific context”167. 

                                            
163 Vallée discovery transcript [Appellants Record, vol. II, TAB 11, pp. 25-26]; Vallée trial transcript 
[Appellants Record, vol. III, TAB 12, pp. 146 and 221]. 
164 Federal Court Reasons, para. 50 [Appellants Record, vol. I, TAB 2]. 
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PART IV – COSTS 

110. The Appellants ask for the costs of this Appeal, including the costs of the Application for 

Leave to Appeal, as well as their costs in the Courts below, all against the Respondents, subject 

to the below.  

111. If the Appellants succeed on this appeal, then there will as regards the Telus Respondents 

have been divided success overall; the Appellants will have succeeded on limitation of liability, 

but the Telus Respondents will still have succeeded on liability as such.  In that event, the 

Appellants submit that the appropriate order would be that the Appellants be awarded their costs 

in the Supreme Court and half of their costs in the Courts below.  This is what was ordered in 

similar circumstances in The Rhône v. The Peter A.B. Widener, [1993] 1 S.C.R. 497168. 

112. As to the Respondent Royal and Sun Alliance Insurance Company of Canada, the 

Appellants submit that the Court should in any event order Royal to pay directly to the Telus 

Respondents the entirety of any costs which the Appellants may be ordered to pay to Telus, the 

Appellants’ own taxable costs, both in this Court and in the Courts below, as well as their 

solicitor-client costs throughout, in accordance with clause 20.2.5 of the insurance policy which 

reads: 

“The Underwriters agree to indemnify the Assured for any of the following 
arising from an accident or occurrence during the period of this insurance: legal 
costs incurred by the Assured or which the Assured may be compelled to pay, in 
avoiding, minimizing or contesting liability with the prior written consent of 
Underwriters.”169 

 

PART V – ORDER SOUGHT 

The Appellants pray for an Order: 

(a) Allowing their appeal against the Respondents; 
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(b) Declaring that the Appellants are entitled to limit their liability to the Respondents 

Société Telus Communications, Hydro-Québec and Bell Canada collectively, to the 

aggregate amount of $500,000, plus interest as ordered by the trial judge; 

(c) Declaring that the Respondent Royal and Sun Alliance Insurance Company of Canada is 

liable to indemnify the Appellants in respect of their liability to the Respondents Société 

Telus Communications, Hydro-Québec and Bell Canada, and further liable to indemnify 

the Appellants for their solicitor-client costs in defending the other Respondents’ action, 

both in this Court and in the Courts below, together with the Appellants’ own solicitor-

client costs in the third party action against Royal, both in this Court and in the Courts 

below; 

(d) Granting to the Appellants their costs against the Respondents in this Court as well as 

half their costs in the Courts below as against the Respondents Société Telus 

Communications, Hydro-Québec and Bell Canada, and all their costs in the Courts below 

as against the Respondent Royal and Sun Alliance Insurance Company of Canada. 

 
 DATED AT MONTREAL, this 14th day of May, 2013. 
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