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PART I - Facts 

A. Overview 

1. In this case, the Competition Tribunal found that a merger should not be permitted 

because it prevented competition to the sole provider of secure land fill services in the 

relevant market in North-Eastern British Columbia. The Federal Court of Appeal 

correctly upheld that decision. 

2. The Competition Tribunal and the Court of Appeal took a comprehensive 

forward-looking approach to the interpretation and application of section 92 of the 

Competition Act, which deals with the likely substantial prevention or substantial 

lessening of competition of mergers or proposed mergers. The approach adopted by the 

Tribunal and the Court of Appeal reflects the objective ofthe Act to preserve competitive 

conditions in the economy and the clear wording of section 92. It is also consistent with 

jurisprudence and regulatory policy and practice in Canada, the United States and 

elsewhere. By contrast, the appellants seek to limit the assessment under section 92 to a 

period focused almost exclusively on the merger transaction. Their suggestion that the 

Tribunal engaged in an impermissible and speculative projection of future events 

challenges findings of fact supported by abundant evidence and does not raise matters 

subj ect to this appeal. 

3. The Court of Appeal also properly upheld the finding of the Tribunal that an 

efficiency defence under section 96 of the Act was not made out. The Tribunal made no 

reviewable error in rejecting efficiency claims related to delay in implementing an order 

of divestiture or in finding that the marginal efficiencies that were proven by the 

appellants did not outweigh the significant anti-competitive effects of the merger. The 

merger prevented the creation of a competitive constraint on the significant market power 

which the Tribunal found Tervita possessed before the merger. The rejection of an 

efficiency defence in this case was therefore consistent with the objective of Parliament 

to prohibit mergers that preserve significant market power where only marginal gains in 

efficiency have been proven. 
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B. The Facts 

I) General Background 

4. Oil and gas operations in North-Eastern British Columbia ("NEBC") produce 

hazardous waste. The primary method of dealing with this material is to place it in a 

secure landfill. Such landfills can only operate if certain regulatory approvals are 

provided. Landfill operators charge a "tipping fee" for the disposal of this waste. 1 

5. Four permits to operate secure landfills have been issued in NEBC. Two were 

issued to landfills (Silverberry and Northern Rockies) owned and operated by the 

appellant Tervita Corporation (formerly CCS Corporation). A third landfill called Peejay 

had been approved but has not yet been constructed and would not have been a 

significant factor in the market given its relatively inaccessible location near the Alberta 

border? The fourth permit was issued for the Babkirk site, located in NEBC 

approximately 81 km northwest of Tervita's Silverberry landfill.3 The acquisition of 

Babkirk by Tervita is at issue in these proceedings.4 

6. A group of individuals (the "Vendors"), through the appellant Complete 

Environmental Inc. ("Complete"), purchased Babkirk and intended to operate it 

primarily as a bioremediation facility, meaning that waste would be treated by using 

microorganisms. They also planned to construct a secure landfill which could accept 

waste that could not be bioremediated. In February 2010, Complete, through its now 

wholly-owned subsidiary, the appellant Babkirk Land Services Inc. ("BLS"), received a 

permit authorizing it to build a secure landfill at Babkirk. 5 

1 Appeal Reasons, paras. 4-5, Appellants' Record CAR), Vol. I, Tab 5, p. 90. 
2 Tribunal Reasons, para. 40, AR, Vol. 1, Tab 2, p. 11. 
3 Tribunal Reasons, para. 16, AR, Vol. I, Tab 2, pp. 7-8. 
4 Appeal Reasons, paras. 7-9, AR, Vol. I, Tab 5, p. 91. 
5 Appeal Reasons, paras. 10-14, AR, Vol. I, Tab 5, pp. 91-93; Tribunal Reasons, paras. 11, 16, 18, AR, Vol. 
1, Tab 2, pp. 7-8. 
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7. Competition from Babkirk would cause Tervita to lose business at both its 

Northern Rockies and Silverberry landfills, which Tervita estimated at a minimum of

 loss in operating margin per year.6 Tervita considered that a price war between 

the two landfills could increase this loss.7 

8. Other parties beside Tervita were interested in acquiring BLS. Complete received 

an offer from Integrated Resource Technologies Ltd. ("IRTL"), a company controlled by 

one of the Vendors. 8 Secure Energy Services Inc. ("SES") indicated a possible future 

interest and that it valued BLS at approximately to .9 Dan Wallace of 

Tervita verbally offered O The Vendors decided to sell BLS to IRTL. 

However, the IRTL offer was withdrawn when attempts to secure financing were 

unsuccessful. 11 

9. Wallace, meanwhile, having heard that the IRTL offer had fallen through, asked 

Randy Wolsey of Complete, whether Tervita could renew its earlier offer. Wolsey 

offered to sell BLS for and this was agreed to by Tervita on June 22, 2010. 12 

10. Despite this agreement, Wolsey met with the SES officials concerning a possible 

acquisition of Complete on June 29, 2010. 13 By July 26, 2010, Tervita nonetheless 

executed a letter of intent with the Vendors to purchase their shares for approximately 

 This amount included approximately  for Complete's roll-off bin 

business which is not at issue in this appeal. The merger closed on January 7, 2011. 14 

6 Tribunal Reasons, para. 294, AR, Vol. I, Tab 2, pp. 59-60; Witness Statement of Daniel Wallace, Exhibits 
K, Respondent's Record (RR), Tab 2, p 11-20. 

7 Tribunal Reasons, para. 294, AR, Vol. I, Tab 2, pp. 59-60. 
8 Tribunal Reasons, para. 137, AR, Vol. 1, Tab 2, p. 29. 
9 Tribunal Reasons, para. 138, AR, Vol. 1, Tab 2, pp. 29-30; Witness Statement of Randy John Wolsey, 
para. 36, RR, Tab 3, p. 22-23. 
10 Tribunal Reasons, para. 138, AR, Vol. 1, Tab 2, pp. 29-30; Witness Statement of Randy John Wolsey, 

para. 40, RR, Tab 3, p. 23. 
11 Tribunal Reasons, para. 139, AR, Vol. I, Tab 2, p. 30. 
12 Tribunal Reasons, para. 141, AR, Vol. 1, Tab 2, p. 30. 
13 Tribunal Reasons, paras. 142, AR, Vol. 1, Tab 2, p. 30. 
14 Agreed Statement of Facts, para. 15, RR, Tab 4, p. 25. 
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11. Prior to closing, the Commissioner of Competition informed the parties that she 

opposed and would challenge the merger. Tervita undertook to maintain all approvals 

and permits necessary for the operation of a secure landfill at Babkirk until the case was 

decided. IS On January 24,2011, the Commissioner filed an application alleging that the 

merger would substantially prevent competition and seeking an order of dissolution or 

divestiture pursuant to section 92 of the Competition Act. I6 

C. The Tribunal Decision 

I) The Merger Likely Substantially Prevented Competition From Babkirk 

12. The Tribunal concluded that if the merger had not occurred, the Vendors would 

have initially pursued their plan to operate Babkirk as a treatment facility that could 

bioremediate hazardous waste rather than as a secure landfill or selling it to another 

operator. 17 The Tribunal found that the Vendors would not have commenced this 

treatment operation until they had constructed half a secure landfill cell. IS 

13. The economic and technical expert evidence showed that Babkirk's 

bioremediation treatment business would not have been profitable. I9 The Vendors 

admitted that they would find some way to capitalize on their investment if their 

bioremediation plans were unsuccessfu1.20 The Tribunal found as a fact that the Vendors 

would have been unwilling to lose money indefinitely2I and, based on the Vendors' own 

meeting minutes dated March 20, 2010, that the Vendors would have attempted 

bioremediation for 12 months.22 

15 Tribunal Reasons, para. 13, AR, Vol. 1, Tab 2, p. 7. 
16 R.S.C. 1985, c. C-34, as amended (the "Act"). 
17 Tribunal Reasons, paras. 5-6, AR, Vol. I, Tab 2, p. 6. 
18 Tribunal Reasons, paras. 197-198, AR, Vol. I, Tab 2, p. 41; Testimony of Kenneth Watson, November 

29,2011, pp. 1605-1606, RR, Tab 5, p. 29-30; see also Witness Statement of Kenneth Watson, Exhibit 
C, RR, Tab 6, p. 17. 

19 Tribunal Reasons, paras. 201-204, AR, Vol. I, Tab 2, p. 42. 
20 Commissioner's read-ins from examinations for discovery (confidential version), lines 631-634, 754-767, 

RR, Tab 7, p. 35-37; Tribunal Reasons, para. 91, AR, Vol. I, Tab 2, p. 2l. 
21 Tribunal Reasons, para. 206, AR, Vol. I, Tab 2, p. 42. 
22 Tribunal Reasons, para. 171, AR, Vol. I, Tab 2, p. 36. Full extract found at Witness Statement of Karen 

Baker, Exhibit D, RR, Tab 8, p. 39. 
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14. The Tribunal concluded that the Vendors would likely have abandoned their 

treatment plans around the fall of 2012 and that; by spring 2013 at the latest, Babkirk 

would have been run as a secure landfill, whether by the Vendors or another operator to 

whom the Vendors would have sold. 23 Other operators such as SES maintained their 

interest in a landfill in NEBC even after Tervita's decision to acquire Babkirk had been 

announced.24 

II) Tribunal Found that Tervita Had Significant Market Power Before the Merger 

15. The Tribunal concluded that "Tervita is a monopolist in the geographic market 

and ... it exercises significant market power which is being maintained as a result of the 

Merger.,,25 Tervita owned the only two secure landfill sites in or adjacent to the relevant 

market prior to the development of Babkirk. Tervita's "significant" pre-merger market 

power was reinforced by the substantial transportation costs which precluded most 

customers from using more distant landfills as a competitive alternative, and the fact that 

other options such as bioremediation or storage and risk management were not realistic 

for many customers, and did not constrain Tervita's prices.26 

III) Tribunal Held that the Merger Allowed Tervita to Maintain its Market Power 

16. Based on Tervita's own internal documents, evidence from customers, and expert 

economic analysis provided by the Commissioner, the Tribunal found that without the 

merger, Tervita's average prices, or tipping fees, would have decreased by at least 10% in 

the relevant market as a result of competition from an independently owned Babkirk.27 

The Tribunal also found that Tervita's market power would not be constrained by new 

entry, which would take at least 30 months. The Tribunal cited two recent examples of 

failed entry: SES and Tervita both abandoned attempts to develop secure landfill sites in 

23 Tribunal Reasons, paras. 201, 207, AR, Vol. I, Tab 2, pp. 42-43. 
24 Examination of Rene Amirault by the Panel, November 18,2011, p. 648-650, 688, RR, Tab 9, p. 43-46; 

Tribunal Reasons, para. 323, AR, Vol. I, Tab 2, p. 64. 
25 Tribunal Reasons, paras. 2 and 287, AR, Vol. I, Tab 2, pp. 6 and 58. 
26 Tribunal Reasons, paras. 89-91, 101, 115, AR, Vol. I, Tab 2, pp. 21, 23, 25-26. 
27 Tribunal Reasons, paras. 293-297, AR, Vol. I, Tab 2, pp. 59-60. 
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NEBC, after incurring sunk costs of $885,000 and $1.3 million respectively. This 

underscored "the risk and uncertainty associated with new entry". 28 The SES attempt 

took more than three years. The Tribunal noted that there was also no evidence of any 

proposed entry in the relevant market. 29 

IV) Tribunal Found Other Anti-Competitive Effects of the Merger 

17. The Tribunal also identified non-quantifiable anti-competitive effects. The 

Tribunal accepted the evidence of the Commissioner's expert Dr. Baye that in the 

absence of the merger, lower prices would have induced waste generators to increase site 

remediation.30 This increased cleanup would have benefitted area residents, wildlife, and 

the overall environment. 31 The source of increased waste disposal included so-called 

"legacy" sites, for which the need for future remediation, represented a significant 

liability for the present owner.32 The Tribunal also held that increased competition would 

have resulted in Tervita offering certain of its customers non-price and service benefits.33 

V) The Tribunal Rejected Tervita's Efficiencies Defence 

18. The Tribunal held that the only efficiencies which could be recognized under the 

Act were overhead efficiencies valued at less than  per year. 34 The Tribunal 

rejected transportation and market expansion efficiencies which Tervita claimed it would 

realize during the period prior to any divestiture (and which the Tribunal termed "order 

implementation efficiencies"). The Tribunal concluded that giving credit for these 

efficiencies would be contrary to the purposes of the ACt.35 Finally, regarding alleged 

28 Tribunal Reasons, para. 221, AR, Vol.l, Tab 2, p. 45. 
29 Tribunal Reasons, para. 222, AR, Vol. I, Tab 2, p. 45. 
30 Tribunal Reasons, para. 306, AR, Vol. I, Tab 2, p. 62; Expert Report of Michael R. Baye, para. 104, RR, 

Tab 10, p. 53. 
31 Tribunal Reasons, para. 306, AR, Vol. I, Tab 2, p. 62. 
32 Witness Statement of  paras. 14-20, RR, Tab 11, p. 80-81; Testimony of  

November 23,2011, p. 947, RR, Tab 12, p. 86. 
33 Tribunal Reasons, para. 307, AR, Vol. I, Tab 2, p. 62. 
34 Tribunal Reasons, para. 275, AR, Vol. I, Tab 2, p. 56. 
35 Tribunal Reasons, para. 270, AR, Vol.l, Tab 2, p. 55. 
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qualitative efficiencies, the Tribunal held that "it has not been demonstrated that those 

efficiencies would not likely be attained if the order were made.,,36 

19. Reviewing the anti-competitive effects of the merger, the Tribunal found that 

Tervita had not been prejudiced because the Commissioner quantified such effects in an 

expert economic reply report by Dr. Baye.37 The Tribunal concluded that there was 

reliable evidence before it that permitted Dr. Baye to estimate annual welfare loss of 

approximately  which it accepted as a minimum value of the anti-competitive 

loss of efficiency from the merger.38 It further held that the insignificant efficiencies 

proven by Tervita did not outweigh these anti-competitive effects.39 Finally, the Tribunal 

held that even if the latter were given zero weight, the "very minor" efficiencies proven 

would not offset the "significant qualitative effects" of the merger.40 As a result, the 

Tribunal rejected the efficiencies defence and ordered the divestiture ofBLS.41 

D. Decision of the Federal Court of Appeal 

I) Section 92 

20. The Court of Appeal dismissed the appellant's argument that the analysis 

concerning "potential entry or expansion" must be narrowly focused on the merger rather 

than within a "reasonable period of time" as found by the Tribuna1.42 The Court 

dismissed the approach advocated by the appellants because it did not accord with the 

plain words used by Parliament in the Act. 43 

21. The Court concluded that the Tribunal was correct to look into the future to 

ascertain whether Babkirk's entry into the market would have occurred in a "reasonable 

36 Tribunal Reasons, para. 3lO, AR, Vol. I, Tab 2, pp. 62-63. 
37 Tribunal Reasons, para. 246, AR, Vol. I, Tab 2, p. 50. 
38 Tribunal Reasons, paras. 301-303, AR, Vol. I, Tab 2, p. 61. 
39 Tribunal Reasons, para. 312, AR, Vol. I, Tab 2, p. 63. 
40 Tribunal Reasons, para. 314, AR, Vol. I, Tab 2, p. 63. 
41 Tribunal Reasons, para. 344, AR, Vol. 1, Tab 2, p. 67. 
42 Appeal Reasons, paras. 85-88, AR, Vol. I, Tab 5, pp. 118-120. 
43 Appeal Reasons, para. 87, AR, Vol. I, Tab 5, pp. 119-120. 
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period of time" which must be clear and discernible.44 It added that the time frame for 

market entry would normally fall within the "temporal dimension of barriers to entry into 

the market at issue".45 In reaching this conclusion, the Court referred to American 

jurisprudence. 46 It also commented that it may be necessary in some cases to expand the 

temporal limits beyond the barriers to market entry, but such cases would be dealt with 

on the particular facts of each situation. 

22. The appellants appealed the Tribunal's findings of fact concerning the failure of 

the bioremediation business. The Court of Appeal concluded that that ground of appeal 

raised questions of mixed fact and law and therefore reviewed the findings of the 

Tribunal on the basis ofreasonableness.47 

23. The Court held that the findings of the Tribunal, particularly in terms of the 

bioremediation issue, were amply supported by the record, referring to the evidence of 

Mark Polet, an experienced biologist, and Del Reinheimer, an official of the British 

Columbia Ministry of the Environment.48 In summary, the Court upheld the Tribunal's 

findings of fact on the future status of the Babkirk site in the absence of the merger as 

reasonable and supported by "abundant evidence".49 The Court of Appeal stated that: 

... the Tribunal discerned a clear timeframe under which the Babkirk 
Site would enter the market for secure landfills. It identified the 
chain of intermediary steps required to determine this within a 
time line starting from the moment the merger took place. It further 
determined the timeline when each step would occur based on its 
assessment of the evidence submitted by the parties.50 

. .. it was not an unreasonable inference that the Vendors would have 
found a buyer for the Babkirk Site had they decided not to operate 
themselves a full service secure landfill at that site.51 

44 Appeal Reasons, para. 88, AR, Vol. I, Tab 5, p. 120. 
45 Appeal Reasons, paras. 90-91, AR, Vol. I, Tab 5, pp. 120-121. 
46 Appeal Reasons, para. 91, AR, Vol. I, Tab 5, p. 121. 
47 Appeal Reasons, paras. 95-96, AR, Vol. I, Tab 5, p. 123. 
48 Appeal Reasons, paras. 97-98, 100-103, AR, Vol. I, Tab 5, pp. 123-126. 
49 Appeal Reasons, paras. 97, 99, 102, AR, Vol.l, Tab 5, pp. 123-125. 
50 Appeal Reasons, para. 92, AR, Vol. I, Tab 5, p. 121. 
51 Appeal Reasons, para. 104, AR, Vol. I, Tab 5, p. 126. 
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II) Section 96 - The Efficiency Defence 

24. The Court agreed with the Tribunal that the efficiencies generated by the merger 

were marginal and insignificant, less than the "yearly remuneration of a half-time junior 

employee".52 

25. With respect to "order implementation efficiencies", the Court agreed with the 

Tribunal that the only reason that Tervita could have achieved these efficiencies was the 

time required for the Tribunal to render a decision and for a divestiture order to be 

implemented, and that it would be contrary to the overall scheme of the Competition Act 

to consider them. It concluded that the efficiency defence should not be driven by the 

delays required to implement a divestiture order.53 The Court held that the one year gains 

in efficiencies were not in fact realized by Tervita, would never be realized, and should 

therefore not be considered under section 96.54 

26. The Court then held that in spite of errors it identified in the Tribunal's 

assessment of the anti-competitive effects,55 the Tribunal had "a complete record on 

which to carry out" the offset analysis mandated by section 96.56 It noted that the lack of 

quantification of anti-competitive effects "does not mean that they do not exist or that 

zero value should be assigned to them.,,57 It referred to the Court's own conclusions in 

Superior Propane to the effect that "the efficiency defence is not available if the gains in 

efficiency simply marginally exceed the anti-competitive effects,,58 and that "a pre-

existing monopoly, such as is the case here, will usually magnify the anti-competitive 

effects of the merger.,,59 

52 A ppeal Reasons, para. 172, AR, Vol. I, Tab 5, p. 149. 
53 Appeal Reasons, para. 135, AR, Vol. I, Tab 5, p. 136. 
54 Appeal Reasons, paras. 136-138, AR, Vol. I, Tab 5, p. 137. 
55 Appeal Reasons, paras. 130, 155-156, 158, 161, AR, Vol. I, Tab 5, pp. 134-135, 143-146. 
56 Appeal Reasons, para. 166, AR, Vol. I, Tab 5, p. 147. 
57 Appeal Reasons, para. 167, AR, Vol. I, Tab 5, pp. 147-148. 
58 Appeal Reasons, para. 171, AR, Vol. I, Tab 5, pp. 148-149. 
59 Appeal Reasons, para. 173, AR, Vol. T, Tab 5, p. 149. 
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27. In VIew of these factors, the Court concluded that it was an objective and 

reasonable conclusion that "marginal and insignificant gains in efficiency cannot offset 

known anti-competitive effects even where the weight to be afforded to such effects is 

undetermined. ,,60 As a result, the Court dismissed the appeal. 

PART II - Statement of Questions in Issue 

28. The Commissioner submits that: 

i) The Court of Appeal took a proper, comprehensive forward looking, approach to 

the interpretation of section 92 of the Competition Act in determining whether a 

merger gives rise to a substantial prevention or lessening of competition; 

ii) The Court of Appeal did not err in upholding the Tribunal's decision to reject 

"order implementation efficiencies" as part of the assessment of the efficiency 

defence in section 96 of the Competition Act; and 

iii) The Court of Appeal did not err in upholding the Tribunal's conclusion that, in the 

case of a merger with clear anti-competitive effects, marginal and insignificant 

gains in efficiency do not satisfy the efficiency defence. 

PART III - Argument 

A. Introduction 

29. The Tribunal made, and the Court of Appeal upheld, a finding of the substantial 

prevention of competition within the timeframes that would have resulted in public harm 

because of the concentration of market power in the merged entity. This finding was 

consistent with the objectives of the Act and the specific wording of section 92. The 

Court of Appeal also properly upheld the Tribunal's rejection of an efficiency defence 

under section 96. 

60 Appeal Reasons, para. 174, AR, Vol. I, Tab 5, p. 150. 
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B. Standard of Review: The Appellants' Attack on the Tribunal's Finding of Facts 

30. The Commissioner agrees that correctness is the standard of review applicable to 

questions of law considered by the Competition Tribunal. As held by the Court below, an 

appeal from the Tribunal is available as though it were the decision of the Federal Court, 

to which no deference would be afforded. Section 13.(1) of the Competition Tribunal Act 

states that an appeal of a decision or order of the Tribunal is treated as if "it were a 

judgement of the Federal Court".61 This suggests that the presumption in favour of 

deference in Alberta Teachers Association is overcome by the terms of the applicable 

statutory scheme.62 

31. The Court of Appeal, in citing this Court's decision in Southam,63 held that the 

standard of reasonableness should be applied to questions of fact or mixed fact and law 

made by the Tribunal.64 The appellants have not appealed that conclusion. Specific 

findings of fact of the Tribunal may only be appealed with leave of the Federal Court of 

Appeal. 65 The appellants have not directly raised errors of fact by the Tribunal in the 

appeal. 66 Such alleged factual errors should not be reviewed by this Court. 

C. Modern Approach to Statutory Interpretation 

32. Under the modem approach to statutory interpretation, the proper way to construe 

a statutory provision is to read its words "in their entire context and in their grammatical 

and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and 

61 Competition Tribunal Act, R.SC. 1985, c.19 (2nd Supp) s. 13(1). See also McLean v. British Columbia 
(Securities Commission), 2013 SCC 67, (McLean) paras. 21 and 22, Respondent's Book of Authorities 
(RBA), Tab 13. In Canada (Director of Investigations and Research) v. Southam Inc., [1997] 1 S.C.R. 
748, para. 61 and 62, RBA, Tab 9, this Court suggested deference to the Tribunal. 

62 Appeal Reasons, paras. 56-57, AR, Vol. I, Tab 5, pp. 107-108, referring to s. 13(1) of the Competition 
Tribunal Act, supra. 

63 Southam, paras 61 and 62, RBA, Tab 9, where the Court accepts the "reasonableness standard for review 
of decisions of the Tribunal". 

64 Appeal Reasons, paras. 63-64, AR, Vol. I, Tab 5, pp. 11O-11l. 
65 Competition Tribunal Act, s. 13(2). 
66 Applicants' Memorandum of Argument dated April 11, 2013, Applicants' Application for Leave to 

Appeal, para. 34, RR, Tab 1, p. 3. 
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the intention of Parliament.,,67 In addition to this general principle, in Schreiber, it was 

accepted that Parliament is skilful and careful in choosing the words of legislation and 

does so with a specific purpose in mind. Therefore, there is a presumption against 

tautology in that words found in legislation are not generally considered redundant.68 

I) Proper Application of the Principles of Statutory Interpretation 

a. A Central Concern of the Act and the Merger Provisions is Addressing Market 
Power 

33. This Court has recognized the important role of competition law and policy in the 

economy and our legal system. In Thompson Newspapers La Forest J. noted that the 

Act " ... is aimed at the regulation of the economy and business with a view to the 

preservation of the competitive conditions which are crucial to the operation of a free 

market economy." 69 This accords with the general statement of the Court in the criminal 

conspiracy case, R. v. Nova Scotia Pharmaceutical Society that the " ... the aim of the Act 

is to secure for the Canadian public the benefit of free competition. Excessive market 

power runs against the objectives of the Act.,,7o 

34. The merger provisions, enacted in 1986, can be traced to a process of reform 

which was initiated in the Economic Council's 1969 Interim Report on Competition 

Policy. That Report identified the policy concern of mergers between competitors as their 

"immediate and sometimes substantial impact on the structure of industry,,71 and that 

"mergers may bring about significant increases in market power capable of redounding to 

67R. v. Sharpe, [2001] 1 S.C.R. 45, 2001 SCC 2, para. 33, RBA, Tab 16; Canadian Foundation for 
Children, Youth and the Law v. Canada (Attorney General), [2004] 1 S.C.R. 76, 2004 SCC 4, para. 20, 
RBA, Tab 11. 

68 Schreiber v. Canada (Attorney General), [2002] 3 S.C.R. 269, para. 73, RBA, Tab 18. 
69 Thomson Newspapers Ltd v. Canada (Director of Investigation and Research, Restrictive Trade 

Practices Commission), [1990] 1 S.C.R. 425 at p. 433, RBA, Tab 21. 
70 [1992] 2 S.C.R. 606 at pg. 653, RBA, Tab 15. 
71 Economic Council of Canada, Interim Report on Competition Policy, July 1969, (ECC) p. 82, RBA, Tab 

31. 
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the disadvantage of consumers, and that can be very difficult to reverse or offset once the 

merger has been completed."n 

35. Central to the concern about the effects of mergers is the concept of market 

power. The Competition Tribunal explained the concept in Hillsdown Holdings: 

A merger will lessen competition if it enhances the ability of the merging parties to 
exercise "market power" by either preserving, adding to or creating the power to 
raise prices above competitive levels for a significant period of time. 73 

36. Market power includes the ability to influence both price and non-price 

dimensions, such as service, quality and product choice.74 Mergers which maintain or 

increase market power raise efficiency concerns, whether allocative (the misallocation of 

resources), productive (higher costs at the firm level), dynamic (reduced change and 

innovation),15 or because they may permit the gradual drift upward of costs and prices III 

the absence of competitive pressures (so-called "X-inefficiency,,).76 

37. As the Federal Court noted in Superior Propane, mergers also impact non-

efficiency related concerns identified in the purpose clause of the Act, such as the 

distribution of wealth and equitable opportunities for small business.77 Finally, the 

lessening or prevention of competition from a merger has the broader effect of harming 

the self-regulating nature of competitive markets. 78 

72 ECC, p.l13, RBA, Tab 31. 
73 [1992] C.C.T.D. No.4, 41 C.P.R. (3d) 289 (Hillsdown), para. 75, RBA, Tab 8. 
74 Canada (Commissioner 0/ Competition) v. Canada Waste Services Holding Inc. 2001 Comp Trib 3, 

[2001] CCTD No.3, (Canada Waste) para. 7, RBA, Tab 3. 
75 Commissioner o/Competition v. Superior Propane Inc. et. aI., [2000] CCTD No. 15 (Propane 1), para. 

423, RBA, Tab 4; Richard Whish, Competition Law (6th ed.) (Oxford University Press, 2009) (Whish), 
p. 4-6, RBA, Tab 36. 

76 Whish, pp. 6-7, RBA, Tab 36. 
77 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2001 FCA 104, (Propane 11), para. 88, 

RBA, Tab 5. 
78 ECC, pp. 8-9, RBA, Tab 31. 
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D. Section 92 

I) The Clear Wording of the Act Supports the Decisions Below 

38. Section 92 of the Act uses clear and unambiguous language. The relevant portion 

states: 

92. (1) Where, on application by the 
Commissioner, the Tribunal finds that a 
merger or proposed merger prevents or 
lessens, or is likely to prevent or lessen, 
competition substantially 

92. (1) Dans les cas ou, it la suite d'une 
demande du commissaire, Ie Tribunal 
conclut qu'un fusionnement realise ou 
propose empeche ou diminue sensiblement 
la concurrence, ou aura vraisemblablement 
cet effet 

39. The appellants complain that the Tribunal and Court of Appeal focused "not on 

the merger. .. but rather on how competition might have developed looking years into the 

future". 79 This forward-looking approach is consistent with the principles of statutory 

interpretation and the purpose of the Act. Section 92 of the Act is forward looking. It 

states that establishing a violation of the Act occurs where a " ... merger prevents or 

lessens, or is likely to prevent or lessen, competition substantially." Applying the clear 

language principle and the presumption against redundancy, the phrase "is likely to 

prevent or lessen" must have a different meaning than the phrase that preceded it. A 

grammatical and ordinary reading of this phrase ("realise ou propose" and "aura" in the 

equally authoritative French version) further supports a forward looking approach to the 

application of section 92; otherwise it would simply repeat the meaning of the phrase 

"prevents or lessens" which deals with the present actions of the parties to a transaction. 

40. In addition, several contextual factors in the structure of the Act support a broad 

forward-looking approach to the interpretation of section 92. First, section 93 of the Act, 

which deals with the factors to be considered when assessing a merger, uses phrases that 

further connote a forward looking approach. These include "likely to fail" (la deconfiture, 

ou Ie deconfiture vraisemblable),8o "are or are likely to be available" (sont ou seront 

79 See also Appellant's factum paras 86-88 and 93 where the Appellant argues that s. 92 should provide 
guidance to businesses "at the time they are engaging or considering engaging in merger activity". 

80 Competition Act, s. 93(b) 
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vraisemblablement disponibles),81 "is or would be affected by the merger or proposed 

merger" (qui est ou serait touche par Ie fusionnement realise ou propOSe),82 and "will or 

would result" (entralne ou puisse entralner).83 Each of these phrases demonstrates that the 

Tribunal is not confined to looking only at the instance the merger takes place, but must 

also to look ahead to see whether the merger "would" or "is likely to" have one of the 

impacts set out in section 93. To accept the appellants' view that the test is to focus 

primarily on the immediate circumstances surrounding the merger, would mean that this 

wording in section 93 is redundant. 

41. In addition, the merger notification regIme III the Act requires parties to all 

proposed transactions over prescribed size thresholds to supply the Commissioner 

information before the transaction may close, to permit a review. 84 Given that the 

Tribunal would be addressing a proposed transaction, the assessment of anti-competitive 

effect must, of necessity, be forward-looking. 

42. A further contextual factor found in the Act that supports a forward-looking 

interpretation of section 92 is that pursuant to section 97, the Commissioner has one year 

to investigate and challenge any completed transactions. The time to challenge was 

reduced in 2009 from three years.85 

43. This has two impacts. First, one year will often not provide the Commissioner 

enough time to determine if the transaction will result in activity that is contrary to 

section 92. As a result, the Commissioner must look forward to assess whether the 

transaction is of concern. Second, it provides a measure of business certainty. Such 

investigations and challenges must be conducted quickly so that businesses and the 

market can go forward with knowledge of what is and is not deemed appropriate under 

the Act. 

81 Competition Act, s. 93(c) 
82 Competition Act, s. 93(e) 
83 Competition Act, s. 93(t) 
84 Competition Act, ss. 109-113. 
85 Budget Implementation Act, S.C. 2009, c.2 s. 430. 
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II) The Approach of the Tribunal Reflects Canadian Cases, Guidelines and 
International Standards 

a. Tribunal Decisions 

44. The Tribunal's decision to apply a forward-looking approach in its assessment of 

the likely anti-competitive effects of mergers is consistent with earlier decisions. For 

example, in the first contested merger case, Hillsdown Holdings, Reed J. cited the U.S. 

Supreme Court's decision in United States v. General Dynamics Corp. for the proposition 

that "in assessing a merger one must consider changes that are occurring in the market 

and that are likely to occur in the future." 86 The Tribunal held, in rejecting the 

application, that demand changes in the "not too far distant future" (the merging parties 

had referred to a period of five years), and increasing excess capacity would constrain the 

anti-competitive effects of that merged entity.87 

45. More recently, the Tribunal found a substantial prevention of competition in the 

acquisition of the Ridge landfill by Canadian Waste. In concluding that the transaction 

prevented competition, the Tribunal analyzed whether the merger would likely prevent 

competitive pricing from arising in the future as new capacity at Canadian Waste's 

landfills was expected to come online some three years after the date of the merger. The 

expected changes in capacity were central to the Tribunal's findings for both market 

definition and competitive effects88 . Rooted in a forward-looking analysis, such findings 

were upheld by the Court of Appeal. 89 

b. Canadian Merger Enforcement Guidelines 

46. The Canadian Merger Enforcement Guidelines (the "Guidelines" or "MEGs") 

reflect the Commissioner's policy approach to merger assessment. While the Guidelines 

86 Hillsdown, para. 124, citing 485 U.S. 486 (1974), RBA, Tab 8. 
87 Hillsdown, paras. 123-127, RBA, Tab 8. 
88 Canada Waste, paras 109-113, 198-205, RBA, Tab 3. 
89 Canada Waste Services Holdings Inc. v. Canada (Commissioner o/Competition), 2003 FCA 131, RBA, 

Tab 10. 
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"are not law because they are not made under a grant of statutory authority, and cannot 

determine the meaning of the Act",90 they provide a reference point in the assessment of 

the appropriate analytical approach under the various tests found in the Act. 91 The 

Guidelines apply a forward-looking analysis when assessing the impact of a merger. 

Although the starting point of the merger analysis is the date of the transaction, assessing 

the impact of the merger (using the approach that "but for the merger" what would have 

occurred) requires the Tribunal to look into the future. On the issue of the "timeliness" of 

the entry into the market of a potential competitor, the MEGs state: 

"Timely" means that such entry would have occurred within a reasonable period 
of time, given the characteristics and dynamics of the market in question.92 

47. The forward-looking approach adopted is consistent with that of several other 

competition regulators around the world. 

III) American Jurisprudence and Guidelines are Forward-Looking 

a. Jurisprudence 

48. The American cases reflect two variants of the forward-looking prevention of 

competition analysis. The first is the "perceived potential competitor" the second is the 

"actual potential competitor". 93 The appellants argue that the Commissioner, and 

Tribunal, applied the "actual" potential competition theory and that this approach should 

be dismissed since it has not been "approved" by the U.S Supreme Court.94 As described 

below, this labeling of the forward-looking approach by the Commissioner is both 

unnecessary and irrelevant. Moreover, even if, the approach of the Commissioner is 

described as "actual potential" such an approach has not been rejected by the U.S. Courts. 

The U.S. Court of Appeal, Third Circuit, in Alberta Gas Chemical Limited v. E.I Du 

Pont de Nemours and Company, noted that although no Court had specifically found that 

90 Propane II, para. 124, RBA, Tab 5. 
9l Appeal Reasons, paras. 36 and 87, AR, Vol. I, Tab 5, pp. 101 and 119-120. 
92 MEGs, s. 2.11, RBA, Tab 28. An accompanying footnote sets out that the harm that may occur in a 

prevention case means the Competition Bureau may consider longer time frames when assessing the 
effects of a prevention of competition case than when assessing a post-merger market entry. 

93 Appellant's factum, para. 76. 
94 Appellant's factum, para. 78-79. 
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a merger was illegal because it eliminated actual potential competition, the U.S. Supreme 

Court and three courts of appeal had "established the elements of such a claim but have 

never found them all satisfied". 95 

49. The argument that the elimination of "actual potential competition" violates s. 7 

ofthe U.S. Clayton Act (roughly analogous to s. 92 of our Act) was also specifically dealt 

with by the U.S Court of Appeal, Fifth Circuit in Mercantile Texas Corporation v. Board 

of Governors of the Federal Reserve System. In that decision, the Appellate Court found 

that "the [actual potential competition] doctrine has logical force and is consonant with 

the language and policy of the Clayton Act.,,96 The Court in Mercantile also found that 

the Clayton Act was forward-looking and did not restrict a reviewing court to determine 

only if "present competition" had been substantially lessened (an approach seemingly 

favoured by the appellants) and that in evaluating a merger under section 7 of the Clayton 

Act the Courts have looked at its effect on future competition.97 

50. In a second argument based on American jurisprudence, citing BOC International 

Ltd. v. Federal Trade Commission decision and related line of cases, the appellants have 

suggested that the Tribunal has engaged in what the Court of Appeal for the 2d. Circuit 

called "uncabined speculation". Specifically that Court warned against taking a position 

that simply stated that there would be "eventual entry" into a market. 98 

95 Alberta Gas Chemical Limitedv. E.1. Du Pont de Nemours and Company, 826 F.2d 1235 (1987) at 1254-
1255, RBA, Tab 1. The Court cited Marine Bancorporation, and Tenneco, Inc. v. F r.e., 689 F.2d 346, 
352-55 (2d Cir.1982); United States v.Siemens Corp., 621 F.2d 499,506 (2d Cir.1980); Republic of 
Texas Corp. v. Board of Governors, 649F.2d 1026, 1048 (5th Cir. Unit A 1981); and Mercantile Texas 
Corp. v. Board of Governors, 638 F.2d 1255, 1265(5th Cir. Unit A 1981). The court did not mention 
Yamaha Motor Co. v. FTC, 657 F.2d 97,978-980 (8th Cir. 1981), RBA, Tab 26, where the actual 
competitor doctrine was applied. The decision in Yamaha was not followed by the District Court in 
Fraser, 97 F. Supp. 2d at 141. The U.S. Court of Appeals, First Circuit, made no specific finding in 
respect of the Yamaha decision and dismissed any application ofthe "actual potential competition" 
doctrine based on the evidence of that case. Fraser v. Major League Soccer, LLC, 284 F. 3d 47 (2002) 
at p. 70-71, RBR, Tab 12. 

96 638 F.2d 1255 (1981)(Mercantile), p. 1264, RBA, Tab 14. 
97 Mercantile, p. 1264, RBA, Tab 14. The Court concluded that in the absence ofthe necessary findings of 

the Board, it would not make a final determination on whether the "actual potential competition" 
described a violation of the Clayton Act standard. 

98 Appellant's factum, para. 80. 
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51. The respondent agrees. Mere speculation is not a basis for the interpretation or 

application of s. 92 of the Act. As demonstrated below, the Tribunal's decision was 

rooted in evidence, not speculation. To the extent that the American line of cases cited by 

the appellants is relevant, the Tribunal's approach is consistent with them. Indeed, as 

discussed below, more recent commentary has noted the line between the two potential 

theories is of less importance with the focus being centered on looking forward in a 

reasonable and timely manner. 

b) Enforcement Guidelines 

52. The Overview of the 2010 American Horizontal Merger Guidelines specifically 

refers to enforcement policy "involving actual or potential competitors (,horizontal 

mergers') under federallaws.,,99 The American Guidelines do not contemplate a specific 

time period for review of the merger or acquisition. Rather, they recognize that specific 

evidence regarding timeliness, likelihood and sufficiency may be difficult to obtain, and 

it accepts that the standard should be "reasonably available and reliable evidence."lOo 

c) Academic Commentary 

53. The older American academic article relied upon by the appellants is easily 

balanced by reference to other articles. For example, in "Forward-Looking Merger 

Analysis and the Superfluous Potential Competition Doctrine" authors Gregory Werden 

and Kristen Limarzi argue that there is essentially no meaningful distinction between the 

"'actual" and "potential" competition theories and that section 7 of the Clayton Act 

applies in essentially the same manner regardless of the label.101 They further argue that 

every successful "potential competition case" over the past three decades would be 

treated under the new U.S. Guidelines as an "actual" competition case. 102 Finally, in 

99 2010 United States Horizontal Merger Guidelines, Overview, pg. 1, REA, Tab 37. The Guidelines are 
issued by the U.S. Department of Jsutice and the Federal Trade Commission. 

100 2010 United States Horizontal Merger Guidelines, pg. 28, REA, Tab 37. 
101 Gregory Werden and Kristen Limarzi, Forward-Looking Merger Analysis and the Superfluous Potential 

Competition Doctrine, 2010,77 Antitrust L.J. 109, pp. 110-111, REA, Tab 33. 
102 Forward-Looking Merger Analysis and the Superfluous Potential Competition Doctrine, p. 143, REA, 

Tab 33. 



20 

quoting Judge Posner, they conclude that "when the analysis of 'actual potential 

competition' is relatively unproblematic" there is no need of a separate doctrine, which 

can only "complicate and confuse". 103 

54. In "Evaluating Mergers Between Potential Competitors Under the New 

Horizontal Merger Guidelines", Royall and DiVincenzo offer the commentary that in 

those cases dealing with "potential competition merger cases" the United States Supreme 

Court has simply "required proof that future entry by the non-competing firm will 

produce substantial procompetitive benefits" .104 That is exactly what the Tribunal did in 

this matter. In addition, in the article "Applicability of the Clayton Act to Potential 

Competition" James Rahl noted: 

On two things, all must agree. When we speak of "potential" competition, we are 
necessarily speaking of competition which is not presently in existence in the 
traditional form of present rivalry between firms for patronage or supplies. 
Further, we are speaking of competition which may come into actual existence in 
the future. lOS 

55. Consequently, and notwithstanding their differences, both the "perceived potential 

competitor" or an "actual potential competitor" approaches are forward looking. 

IV) Canadian Approach is Consistent with the International Regulation of Mergers 

56. Australian merger analysis requires comparing "likely future states - the future 

with the merger and the future without the merger,,106 with a focus on the foreseeable 

future (often one or two years) when considering market definition and the merger factors 

to determine whether a substantial lessening of competition is likely to oCCUr. l07 The 

\03 Forward-Looking Merger Analysis and the Superfluous Potential Competition Doctrine, p. 136, RBA, 
Tab 33. 

\04 Appellant's Book of Authorities (ABA), Tab 20, p. 36. 
\05 ABA, Tab 19, p. 131. 
\06 Austl, Commonwealth, Australian Competition & Consumer Commission, Merger Guidelines, 

(Canberra: ACCC; 2008), (Australian Merger Guidelines), para 3.16, RBA, Tab 27. 
\07 Australian Merger Guidelines, para 3.14, RBA, Tab 27. 
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European Commission's Guidelines on the assessment of horizontal mergers also 

suggests a two year time frame to look at entry into the market. 108 

57. In the United Kingdom, the regulator may consider entry or expansion in the 

market within two years ofthe transaction as timely, but the assessment is made on a case 

by case basis and is dependent upon the characteristics and dynamics of the market and 

the potential entrant. 109 Finally, New Zealand's guidelines note that entry into the market 

must be "likely" not simply a mere possibility and is to occur in a reasonably short time 

period. IID 

V) Approach of the Tribunal and Court of Appeal Provides Reasonable Certainty 

58. This case demonstrates that the appellants' narrow approach to the interpretation 

and application of the Act is impracticable. There is clear and cogent evidence that the 

effect of the transaction in question will be the elimination of a future competitor and 

continuation of market power possessed by the acquiring party. Under the appellants' 

interpretation of s. 92, this evidence may not be considered by the Tribunal in making its 

assessment into the possible contravention of section 92 because at the time of the 

merger, the Vendors immediate plan for the next 12 months was to use the Babkirk site 

for bioremediation rather than secure landfilling. 

59. The appellants' approach calls for virtual certainty in market and competitive 

conditions at the time of the merger. In general, such certainty is unrealistic given that 

most markets are fluid and dynamic. 

108 EC, Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of 
concentrations between undertakings [2004] OJ, C 31/5E, (EC Guidelines) para. 74, REA, Tab 32. 

109 United Kingdom, Competition Commission and the Office of Fair Traiding, Merger Assessment 
Guidelines, s. 5.8.11, REA, Tab 38. In Stagecoach Group PLC v. Competition Commission [2010] CAT 
14, para 20, RBA, Tab 19, the U.K. Competition Appeal Tribunal held that the correct comparison is 
between the situation post merger and the situation that "would have developed in the market in the 
absence of that merger" which therefore involves a "forward looking, hypothetical exercise". 

110 New Zealand Mergers and Acquisitions Guidelines paras 3.98, 3.100, 3.105 and 3.106, REA, Tab 35. In 
Woolworths & Foodstuffs, the New Zealand Superior Court stated the effect an acquisition will have on 
a market was a matter of looking forward and looking three or four years beyond the moment of the 
transaction may be done if justified on the evidence. Woolworths Limited v. Foodstuffs (Auckland) Ltd. 
CIV 2007-485-1255, para 131, REA, Tab 25. 
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60. Such an approach is also inconsistent with the purpose of the Act. The Act seeks 

to address and remedy a merger that creates or preserves market power. Public prejudice 

in the form of an anti-competitive market structure would be tolerated merely because it 

takes some time for the effect of a merger to be realized. Parliament clearly intended that 

the future and likely effects were to be factored into the assessment and not excluded in 

this mechanistic way. Without a forward looking approach, the purpose of merger 

regulation is negated. As demonstrated above, this conclusion is reflected in the 

jurisprudence and regulation of mergers in a variety of jurisdictions. 

61. The appellants' argument boils down to a disagreement over findings of fact by 

the Tribunal as to what was likely to occur in the market for secure landfills in NEBC and 

what may happen to the various players in that market. As demonstrated above, the 

Tribunal did not speculate on what would happen to the Babkirk site and in particular to 

the bioremediation business. It made findings of fact based on the abundant evidence 

before it that the bioremediation business would not be successful and that the only 

alternative from a business point of view would be for the Vendors to use the asset to 

make money, either by operating a secure landfill themselves or by selling it to someone 

else who would operate it. III This finding did not involve "ephemeral possibilities" or 

wild "uncabined speculation". It reflected a reasonable timeline for review that was well 

within the further conclusion of the Tribunal that there was a 30 month barrier to entry in 

this market. 

62. Substantial lessening of competition cases assess competitive impact from the 

point when a competitor is acquired. Cases involving an alleged substantial prevention 

of competition, (such as this matter) require a projection of competitive impact from the 

point when competition is prevented (in this case, when the present owners of Babkirk 

would begin operating as a competing secure landfill, or sell to a third party who would 

do SO.)112 If barriers to entry are, as here, substantial, there is clear public prejudice 

ill A ppea1 Reasons, paras. 97-104, AR, Vol. I, Tab 5, pp. 123-126. 
112 T'b 1 n una Reasons, para 229, AR, Vol. I, Tab 2, pp. 46-47. 
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because competition will be stifled for the period the merger prevents customers from 

having the benefit of competition. 

63. Here, that period of public prejudice was at least 18 months. First, the Tribunal 

concluded that barriers prevented entry for at least 30 months.ll3 Next, it also found that 

in the absence of the merger, the Babkirk facility would have offered "direct and serious 

competition" no later than the spring of 2013, twelve months after its decision.ll4 The 

merger, therefore, extended the appellants' market power (and public prejudice) for at 

least 18 months, and probably much longer, given that there was no prospect of entry at 

the time of the decision, and none appeared probable for a considerable time. I IS The 

Tribunal's concern for the public prejudice arising from the appellants' market power, a 

central factor in the mischief addressed by Parliament in passing the merger provisions, 

was not founded on mere speculation as the appellant suggests, but anchored in the 

Tribunal's factual findings of the market conditions. 

64. Upholding the decision of the Tribunal in this case will not create umeasonable 

uncertainty in the market as the appellants suggest. Absolute certainty is not possible in 

regulatory schemes such as this which require the exercise of judgement and discretion 

given the need for a case and fact-specific analysis. I 16 Parliament has specifically set out 

a role for the Tribunal to determine if there has been a substantial lessening or substantial 

prevention of competition. In this case, the Appellant was fully aware of the possibility 

that the merger would raise serious issues of competitive effect. 117 Reasonable 

predictability is attained not through the exclusion of a forward-looking assessment of 

such effects by the Commissioner and Tribunal as part of the merger process, but through 

knowledge by merging parties that the review process in the Act will result in a challenge 

or remedy when there is a serious risk of competitive prejudice to the market place. I IS 

113 Tribunal Reasons, para. 222, AR, Vol. I, Tab 2, p. 45. 
114 Tribunal Reasons, para. 229(i), AR, Vol. I. Tab 2, pp. 46-47. 
115 See Facts Section, para. 15-16. 
116 p b ropane II, para 113, REA, Ta 5. 
117 T·b I n una Reasons, para. 294, AR, Vol. I, Tab 2, pp. 59-60. 
118 This approach is further supported by the flexibility offered by section 106 of the Act which allows the 

Commissioner or a person against whom an order is made to apply to the Tribunal to have the order 
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E. Section 96 

65. The merging parties carry the burden to prove that the efficiency defence 

applies. l19 In this case, only marginal efficiencies were proven. On the other hand, there 

was abundant evidence that the merger would preserve the substantial market power of 

Tervita. Given that the preservation of market power is central to the mischief that the 

merger provisions were intended by Parliament to address, such marginal efficiency gains 

clearly did not offset the anti-competitive effects of the merger. The efficiency defence 

was not made out in this case, as the Court of Appeal held. 

I) The Objectives of Section 96 

66. The objectives of section 96 were properly identified by the Court of Appeal. The 

appellants' argument that the Federal Court of Appeal failed to follow its own decision in 

Superior Propane, which the appellants characterize as having decided that "under the 

Act, the statutory objective of economic efficiency is paramount,,120 is without basis. The 

Court of Appeal held in that case that it was an error of law for the Tribunal to have 

focused solely on economic efficiency in its application of s. 96. Having considered the 

purpose clause of the Act, Evans l.A. held in the first appeal to the Federal Court of 

Appeal in Superior Propane ("Propane 11'): 

In my view, section 1.1 suggests that an interpretation of "effects" should not focus 
exclusively on one of the objectives of promoting competition, namely, promoting the 
efficiency and adaptability of the economy. Rather, the "effects" to be considered 
under section 96 should also include the other statutory objectives to be served by the 
encouragement of competition that an anti-competitive merger may frustrate, such as 
the ability of medium and small businesses to participate in the economy, and the 
availability to consumers of a choice of goods at competitive prices. 121 

varied or rescinded if the markets have changed and the order would now not have been made or would 
be ineffective. 

119 Propane II, para. 154, REA, Tab 5; Appeal Reasons, para. 113, AR, Vol. I, Tab 5, p. 129. 
120 Appellant's Factum, para. 45. 
121 P ropane II, para. 88, REA, Tab 5. 
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67. Evans l.A. held, referring to the legislative record as well as the words of the 

statute, that while section 96 "gives primacy" to economic efficiency because it permits 

mergers to proceed where efficiency gains exceed, and offset, the anti-competitive 

effects, "it does not follow from this that the only effects to be weighed against efficiency 

gains are limited" to efficiency losses.122 He concluded that, "the word, 'effects' [in 

section 96], should be in~erpreted to include all the anti-competitive effects", not only 

efficiency impaCts. 123 The appellants have not challenged that conclusion in this appeal. 

68. The interpretation of the efficiency defence should not be divorced from the 

overall objectives of the Act to promote competition and to remedy the exercise and 

preservation of market power. In this case, as discussed below, the Court of Appeal 

correctly considered the evident anti-competitive effects ofthe merger and concluded that 

the minim,al efficiency gains established by the appellants did not satisfY the onus on 

them under section 96. 

II) The Court of Appeal Committed no Error in Rejecting "Order Implementation 
Efficiencies" or in Its Offset Analysis 

a. Parliament Did Not Mandate Acceptance of All Gains in Efficiency Under s. 96 

69. The appellants are incorrect in the assertion that under section 96 "all efficiencies 

that have been brought about or that are likely to be brought about by a merger are to be 

considered in the offset analysis.,,124 Nothing in section 96 or elsewhere in the Act says 

that the Tribunal must accept all efficiencies regardless of their nature. The Tribunal is 

given the latitude to assess and to determine the weight, if any, to be given alleged 

efficiencies. 

70. The Court of Appeal held in Superior Propane II that it was beyond its expertise 

to prescribe a particular methodology for the assessment of anti-competitive effects of a 

merger, stating "... this Court should not prescribe the 'correct' methodology for 

122 P ropane II, para. 91, RBA, Tab 5. 
123 P ropane II, para, 92. RBA, Tab 5. 
124 Appellant's Factum, para. 105. 
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determining the extent of the anti-competitive effects of a merger. Such a task is beyond 

the limits of the Court's competence.,,125 In the same way, the Tribunal possesses the 

expertise to assess and to weigh the efficiencies put forward by the merging parties. 

b. "Order Implementation Efficiencies" Were Properly Rejected 

71. The Tribunal's rejection of these efficiencies was a matter of mixed fact and law 

and thus properly subject to deference on a reasonableness standard. The Tribunal's 

finding that recognition of these kinds of efficiencies on the facts of this case "would be 

contrary to the purposes of the Act" was reasonable. It was also correct, if the Court finds 

that a correctness standard applies. 

72. The Tribunal held that alleged transportation and market expansion efficiencies 

claimed by Tervita "are likely to be achieved even if' an order of divestiture is made, 

meaning that they did not qualify under section 96 because they could be realized by any 

purchaser. 126 That factual finding is not challenged by the appellants. The only such 

efficiencies which the Tribunal held might qualify under section 96 were those which the 

merging parties could achieve "more quickly than ... a purchaser", during a very narrow 

window: the one year period between the making of the order in May, 2012 and the 

projected date on which a purchaser could start operating the Babkirk facility, in "mid-

2013".127 After that, any purchaser could realize them. Given that they were linked to 

the period after an order, but prior to divestiture, the Tribunal termed these "order 

implementation efficiencies" (i. e. efficiencies arising from the delay required to 

implement the Tribunal's order). 

73. The Court of Appeal noted that the Tribunal had held that these efficiencies were 

only possible due to the delays flowing from "the time required for the Tribunal to render 

125 Propane II, para. 139, RBA, Tab 5. 
126 Tribunal Reasons, para. 268, AR, Vol. I, Tab 2, p. 54. 
127 Tribunal Reasons, para. 269, AR, Vol. I, Tab 2, pp. 54-55. 
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a decision and to effect the actual divestiture of the Babkirk Site into the hands of a third 

party secure landfill operator". 128 This finding has also not been challenged. 

74. These are efficiencies of a limited duration which any purchaser could realize, if 

not for the delay in implementing an order. The efficiency defence recognizes only 

efficiencies which "would not likely be attained if the order were made." If an order of 

divestiture were made in this case, these efficiencies could be realized - but they simply 

would be put into effect by a purchaser later than they would be by the merging parties. 

They are unlike, for example, efficiencies from the integration of facilities which would 

create economies of scale or scope connected to the on-going operations of the merging 

parties. Those are the kinds of efficiencies which the defence was intended to recognize 

in the balancing exercise required under section 96. 

75. Section 96 provides a defence in respect only of gains in efficiency "that the 

merger or proposed merger ... has brought about or is likely to bring about". It does not 

recognize efficiencies not flowing from the merger, but from other sources, such as delay 

associated with implementing an order of divestiture. These kinds of efficiencies 

therefore do not qualify under the plain language of the section. 

76. The Court of Appeal properly upheld the Tribunal's rejection of these efficiencies 

as "contrary to the overall scheme of the Competition Act" because "the results of a 

merger review under the Act should not be driven by the delays required to properly 

implement a divestiture order".129 This conclusion is consistent with the wording of 

section 96, as reviewed above. Recognizing these timing-related efficiencies would 

permit a merger to proceed solely by virtue of order implementation delay, not because of 

efficiencies unique to that merger. A merger creating or preserving substantial market 

power and public prejudice, not initially qualifying for the section 96 defence, could 

nonetheless satisfy that defence after such a delay, if these kinds of efficiencies were 

permitted to tip the balance in section 96 in the merger's favour. Section 96 was intended 

128 1 Appea Reasons, para. 135, AR, Vol. I, Tab 5, p. 136. 
129 Ibid. 
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to encourage greater competition and permit the creation of more efficient industry 

structure, not tum on the happenstance of regulatory timing. 

c. Efficiencies Not Realized Were Properly Rejected 

77. The Court of Appeal's second reason for rejecting "these one year gams m 

efficiency" was that "Tervita has admittedly still not started to build or operate a secure 

landfill operation at" Babkirk, and thus the purported efficiencies "have not in fact been 

realized by Tervita, and will now never be realized.,,130 The appellants do not challenge 

this conclusion directly, but takes the position that Tervita "could not have constructed 

the landfill it wanted" because of the hold separate undertaking provided to the 

Commissioner.131 

78. In fact, the undertaking in question did not stop Tervita from operating the landfill 

and realizing the efficiencies it claimed were possible; it only required Tervita to preserve 

and maintain all approvals necessary for the establishment and operation of the proposed 

secure landfill at the Babkirk site.132 Operating the landfill would not have offended that 

requirement. That those efficiencies have not been realized, as the Tribunal and Appeal 

Court found, was therefore the product of Tervita's corporate decision, not a limitation 

imposed by the Commissioner. 

d. No Concern for "Perverse Incentives" 

79. The appellants argue that failure to recognize these efficiencies "creates perverse 

incentives" which would motivate merging parties to expedite changes and thus to 

"scramble the eggs".133 This overlooks the fact that effecting such changes often carries 

substantial cost. Costs create risk, which is heightened because expenditures may be lost 

J3°A 1 ppea Reasons, para. 138, AR, Vol. I., Tab 5, p. l37. 
m Appellant's Factum, para. 103. 
132 Letter from William Miller (Competition Bureau) to Jay Holsten (Torys LLP) dated December 22,2010, 

AR, Vol. II, Tab 19, pp. 147-148. 
133 Appellant's Factum, para. 106. 



29 

if a divestiture is subsequently ordered by the Tribunal. 134 These considerations create 

disincentives which weigh against the taking of strategic action as the appellants suggest. 

80. In any case, the Act contains a specific and tailor-made remedy to address 

"scrambling the eggs". Section 100 provides for relief, before an application to challenge 

the merger is filed, and on an ex parte basis, if necessary. An order of prohibition may 

issue where the Tribunal finds that a person "is likely to take an action that would 

substantially impair the ability of the Tribunal to remedy the effect of the proposed 

merger on competition ... because that action would be difficult to reverse." The section 

creates a lesser test for interim relief than the common law standard. 135 It is directed at 

preventing precisely the kind of irreversible action the appellants warn against if the 

timing efficiencies are not recognized. 

81. In summary, costs and risk of reversal by the Tribunal, as well as the remedies 

available in the Act, mean that any incentive created to act strategically is subject to 

countervailing forces, or can be addressed by the Tribunal. The mere presence of these 

incentives does not compel acceptance of merely timing-related efficiencies. 

e. Conclusion 

82. The Court of Appeal properly rejected these efficiencies. In the alternative, even 

if they were accepted, they do not outweigh the significant anti-competitive effects of this 

merger. As the Tribunal held,136 one year of mere timing efficiencies cannot outweigh 

the preservation for many years of the significant market power of Tervita from the 

merger, for the reasons described below. 

134 See Competition Act, s. 92(1)(e), which permits dissolution or disposal of assets in the case of a 
completed merger. 

135 The Competition Act also provides for interim relief on that standard under section 104 where an 
application has been filed. 

136 Tribunal Reasons, paras. 315-317, AR, Vol. 1, Tab 2, p. 63. 
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III) No Error in the Conclusion that Marginal and Insignificant Gains in Efficiency 
do not Overcome Clear Anti-Competitive Effects Under Section 96 

83. The appellants argue that the Court of Appeal engaged in "an entirely subjective 

assessment" of the efficiency defence in holding that "it cannot be concluded that an anti-

competitive merger may be approved under section 96 of the Competition Act if only 

marginal or insignificant gains in efficiency result from that merger.,,137 To the contrary, 

this conclusion was objectively justified, consistent with the plain language of the offset 

test in section 96, and amply supported by the record. 

a. The Flexible Balancing Test in Section 96 

84. Section 96 involves a flexible balancing test which reqUIres an exerCIse III 

judgement, not a merely mechanical approach. Quantification of effects and efficiencies 

may simplify the balancing, and may be desirable where it can reliably occur, but it is not 

a legal prerequisite to considering relevant factors. Evans 1.A. of the Federal Court of 

Appeal in Propane II relied on this Court's judgement in Southam, in concluding that: 

. . . since the efficiency defence requires the Tribunal to balance competing 
objectives, its operation should remain flexible and not stilted by an overarching 
and restrictive interpretation. 138 

85. Evans 1.A. held that the language requiring that efficiency gains must be "greater 

than, and offset", the effects on competition "suggests a more judgemental assessment 

than is called for by the largely quantitative calculation of deadweight loss that the 

Tribunal held was statutorily mandated.,,139 The Court sent the matter back to the 

Tribunal on the basis that it had erred in law in failing to consider all anti-competitive 

effects, including the distribution of wealth, as part of the section 96 assessment. 

137 A 1 ppea Reasons, para. 170, AR, Vol. I, Tab 5, pp. 148-149. 
138 Propane II, para. 76, RBA, Tab 5. 
139 P ropane II, para. 80, RBA, Tab 5. 
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86. On appeal following the Tribunal's reconsideration decision in Propane III, 

Rothstein J.A. (as he then was) noted in Propane IVthat "[i]ncluding the wealth transfer 

in the effects analysis necessarily involves a significant degree of subjective 

judgement." 140 While he found that the Tribunal had acted reasonably in displaying a 

preference for quantification as a way of minimizing this subjective judgement, 141 

Rothstein J.A. also found that the Tribunal had properly "acknowledged that it must 

consider all effects, even if they could not be quantified.,,142 This approach is consistent 

with the Merger Enforcement Guidelines, which state: 

Both the efficiency gains and the anti-competitive effects can have 
quantitative (measured) and qualitative aspects to them, and both the 
"greater than" and "offset" standards apply to all anti-competitive 
effects. 143 

87. As one Canadian economist has noted, quantification is "far from an exact 

science" which may provide "some order of magnitude" but does not eliminate the need 

for an assessment of qualitative variables. 144 

h. The Court of Appeal Conducted a Proper Balancing Under Section 96 

88. In considering the anti-competitive effects of the merger under section 96, the 

Court of Appeal noted, "[t]he fact that these effects have not been quantified does not 

mean that they do not exist or that zero value should be assigned to them.,,145 That 

approach accords with that in the previous decisions of the Court of Appeal, as cited 

above. Quantification is not a legal prerequisite to considering anti-competitive effects. 

140 Canada (Commissioner o/Competition) v. Superior Propane Inc., 2003 FCA 53 (Propane IV), para. 37, 
RBA, Tab 7. 

141 Propane IV, para. 38, RBA, Tab 7. 
142 h . J Ad" h I" Propane IV, para. 35, RBA, Tab 7; see also para. 64, where Rot stem . . note w en qua Itabve 

143 

considerations are to be taken into account, the determination of whether efficiency gains exceed and 
offset those effects may be more difficult to assess." 
MEGs, para. 12.34, RBA, Tab 28. 

144 Margaret Sanderson, "Efficiency Analysis in Canadian Merger Cases" Antitrust Law Journal, Vol. 65, 
No.2 (Winter 1997), p. 630, RBA, Tab 34. 

145 Appeal Reasons, para. 167, AR, Vol. I, Tab 5, pp. 147-148. 
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IV) The Merger Suppressed a Significant Price Reduction 

89. A central anti-competitive effect of the merger was the prevention of a price 

reduction in an area characterized by significant market power. There was substantial 

evidence on the record providing objective support for the Court's finding that this was a 

significant concern. This evidence, accepted by the Tribunal and Court, discharged the 

Commissioner's onus under section 96 to show anti-competitive effect. 

90. The Court referred to effects in the form of "market expansion resulting from 

competition and the 'value propositions"'. As the appellants have acknowledged/46 this 

was an indirect reference to the Tribunal's finding that competition from the Babkirk site, 

which the merger prevented, would have led to an average price decrease of at least 

10%.147 This finding by the Tribunal was anchored in numerous pieces of supporting 

evidence, including a study which showed Tervita had reduced prices in response to 

competition in other markets, and projections made by its own employees of significant 

annual losses of operating margin and of a "price war" which could magnify these losses 

if Babkirk were sold to a third party. 148 

91. An average pnce reduction of at least 10%, as found by the Tribunal, is a 

significant anti-competitive effect. It is greater, for example, than the 8% average price 

increase found by the Tribunal to be the consequence of the merger in Superior Propane, 

which created a virtual monopoly (between 97 and 100% market share) in 16 local 

markets across Canada. 149 The scale of the price effect demonstrates the substantial 

market power of Tervita which was preserved by the Babkirk merger. 

92. The "market expansion" referred to by the Court of Appeal referred to the fact 

that a price reduction would stimulate increased demand in the form of additional waste 

disposal at secure landfills. That is a reflection of the existence of "deadweight loss". As 

146 Appellant's Factum, para. 112. 
147 A 1 ppea Reasons, para. 38, AR, Vol. I, Tab 5, pp. 101-102. 
148 T·b 1 n una Reasons, paras. 294 - 296, AR, Vol. I, Tab 2, pp. 59-60. 
149 Propane II, para. 16, RBA, Tab 5. 
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the Court of Appeal noted in Propane II, this loss results from the "fall in demand for the 

merged entities' products following a post-merger increase in price, and the inefficient 

allocation of resources that occurs when, as prices rise, consumers purchase a less 

suitable substitute.,,15o The Court of Appeal properly recognized that this was a 

significant anti-competitive effect. 

93. The appellants say a minimum 10% average price reduction is "meaningless"; 

that it may be a "marginal" effect if it only applies to "a limited number of transactions or 

to transactions of limited size.,,151 However, the market impact of this suppressed price 

reduction was not marginal, given the factual findings of the Tribunal. These start with 

the Tribunal's finding that the price reduction would be realized over a significant 

geographic market of at least "11,000 square kilometres which lies between the Babkirk 

Site and Silverberry", referred to by it as the "Contestable Area".152 

94. There was also clear evidence that this area contained dozens of sites of 

petroleum activity generating hazardous waste, operated by numerous customers affected 

by Tervita's market power. 153 The executive of one such company,  for 

example, testified that "in Northeast B.C. we currently don't have that same level of 

competition in this facet of our business" as in other areas. 154 There was further evidence 

that demand was growing in the area given "forecasted increases in oil and gas 

exploration" and "very large crown land sales since 2007 and the start of increased 

drilling.,,155 Such evidence reflected the significant impact of Tervita's market power on 

the economic activity in that area, leaving no question that the impact of the price 

reduction was not "marginal". 

150 Propane II, para. 25, RBA, Tab 5. See also Propane J, para. 423-425, RBA, Tab 4. 
151 Appellant's Factum, para. 112. 
152 Tribunal Reasons, paras. 96,290 and 293, AR, Vol. I, Tab 2, pp. 22, 58-59. 
153 Expert Report of Michael Baye, Exhibit 22, RR, Tab 10, p. 61-78. 
154 Tribunal Reasons, para. 295, AR, Vol. I, Tab 2, p. 60. 
155 Witness Statement of Dan Wallace, para. 7, Exhibit C, RR, Tab 1, p. 5-10; see also Testimony of

, pp. 973-980, RR, Tab 12, p. 88-95. 
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95. Tervita's internal documents also indicated that the sale of Babkirk to a 

competitor would have had a significant competitive impact. For example, a Tervita 

official estimated that Babkirk's presence would increase demand by  tonnes per 

year given reduced transportation costs for customers. Tervita's expert economist, Dr. 

Kahwaty, referred to this estimate as "within a reasonable range of expectation"; he also 

suggested the increase "could substantially exceed this estimate. ,,156 This evidence of the 

impact of a cost reduction on suppressed demand was a further signal that the merger 

produced a significant deadweight efficiency 10SS.157 

96. In view of all of the foregoing, the Court of Appeal was correct to conclude that 

the anti-competitive effects ofthe merger were significant. 

V) Magnified Effects Due to Pre-Existing Monopoly 

97. Another factor the Court of Appeal noted was that "a pre-existing monopoly, such 

as is the case here, will usually magnify the anti-competitive effects of a merger.,,158 In 

the second paragraph of its decision, the Tribunal found as a fact that "CCS is a 

monopolist in the geographic market which exercises significant market power which is 

being maintained as a result of the Merger.,,159 This "significant market power" was 

derived from more than just Tervita's monopolistic market share. The Tribunal held that 

Tervita "is not constrained by any actual or potential competition from within or outside 

the market."I60 The market factors at play included the substantial transportation costs 

which made many waste generators largely captive to Tervita in the relevant market, the 

fact that its prices were not constrained by competition from alternatives such as 

bioremediation or storage and risk management, and the presence of very high barriers to 

entry, meaning that new competitors were unlikely to appear sufficiently quickly to 

provide relief to customers. 161 

156 Expert Report of Henry J. Kahwaty, October 7,2011, para. 66, RR, Tab 22, p. 201. 
157 Propane I, paras. 423-425, REA, Tab 4. 
158 A 1 ppea Reasons, para. 173, AR, Vol. I, Tab 5, p. 149. 
159 Tribunal Reasons, para. 2, AR, Vol. I, Tab 2, p. 6. 
160 Tribunal Reasons, para. 225, AR, Vol. I, Tab 2, p. 46. 
161 See Facts, supra, paras. 12-16. 
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98. The Court of Appeal did not rely solely on the presence of monopoly "as an effect 

per se" as the appellants suggest. 162 As noted above, the Court of Appeal stated that a 

''pre-existing monopoly ... will usually magnify' the impact of the anti-competitive 

merger. The Tribunal explained this connection in Propane III: 

The Tribunal notes that where competitive conditions do not prevail before the 
merger, then the deadweight loss from an anti-competitive merger may be much 
larger. 163 

99. Given the significant market power of Tervita prior to the merger, the Court of 

Appeal correctly considered this as a factor which was likely to magnify the merger's 

anti-competitive effect. There was ample evidence on the record to objectively support 

the Court of Appeal's view that this was a significant concern. 

VI) No Offset from Marginal Efficiencies 

100. In view of the clear anti-competitive effects and significant market power 

preserved by the merger, the Court of Appeal was correct to conclude that the marginal 

efficiencies proven did not offset these effects under section 96. The Court relied upon 

Nadon 1. (as he then was) in Propane III, who summarized the plain language of the 

efficiency defence as follows: 

. . . subsection 96(1) makes it quite clear that the efficiency defence is not 
available if efficiency gains merely exceed the effects of lessening or prevention 
of competition. To be available, those gains must also offset the effects, and it 
cannot be concluded that the Tribunal would find that efficiency gains (whether 
large or small) that marginally exceeded the effects (whether large or small) 
would also offset those effects. In particular, it cannot be concluded that an anti-
competitive merger would be approved under section 96 if the only savings were 
the salaries of two senior executives. 164 

162 Appellant's Factum, para. 113. 
163 Commissioner o/Competition v. Superior Propane (2002), 18 C.P.R. (4th) (Comp. Trib) (Propane III), 

para. 165, RBA, Tab 6. 
164 Propane III, para. 172, RBA, Tab 6. 
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101. Unlike in Superior Propane, Tervita did not prove significant efficiencies here. 

In Propane, the Tribunal found clear gains in efficiency, such as the reduction of over 44 

employees at Superior's head office and the closure of ICG's five customer care 

centres. 165 The Commissioner even conceded the presence of $21.2 million in annual 

gains in efficiency in that case. 166 Here, as the Court of Appeal noted, the proven 

efficiencies amounted to less than "the yearly remuneration of a half-time junior 
employee". 167 

1 02. The merging parties carry the burden of proving that the efficiency defence 

applies. 168 In this case, only marginal efficiencies were proven. On the other hand, there 

was abundant evidence that the merger would preserve the substantial market power of 

Tervita. Given that the preservation of market power is central to the mischief that the 

merger provisions were intended by Parliament to address, such marginal efficiency gains 

clearly did not offset the anti-competitive effects of the merger. As the Court of Appeal 

held, the efficiency defence was not made out in this case. 

VII) Consistency with International Practice and Policy Recommendations 

103. The decision of the Court of Appeal in this case is consistent with international 

practice. While the legal standards and approaches applied by different jurisdictions in 

respect of assessing mergers vary, a 2005 Competition Bureau Report on the 

International Roundtable on Efficiencies, reportea from consultations with competition 

enforcement authorities in the EC, the United States, Mexico, the United Kingdom and 

Australia, that "in practice, [participants] indicated that it would be unlikely that a merger 

to monopoly would be allowed based on efficiencies". 169 

165 Propane L paras. 320-321, RBA, Tab 4. 
166 Propane I, para. 326, RBA, Tab 4. 
167 I Appea Reasons, para. 172, AR, Vol. I, Tab 5, p. 149. 
168 Propane IJ, para. 149-154, RBA, Tab 5; Appeal Reasons, para. 113, AR, Vol. I, Tab 5, p. 129. 
169 Competition Bureau Canada, Report on the International Roundtable on Efficiencies (2005), p. 9, RBA, 

Tab 30. 
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104. The EC and U.S. merger enforcement guidelines reflect this practice. The 

European Commission's Guidelines state, "it is highly unlikely that a merger leading to a 

market position approaching that of a monopoly, ... can be declared compatible with the 

common market on the ground that efficiency gains would be sufficient to counteract its 

potential anti-competitive effects.,,17o The U.S. Horizontal Merger Guidelines state that 

"efficiencies are most likely to make a difference in merger analysis when the likely 

adverse competitive effects, absent the efficiencies, are not great. Efficiencies almost 

never justify a merger to monopoly or near-monopoly.,,171 

105. Similarly, a Report for the Competition Bureau of the Advisory Panel on 

Efficiencies concluded that an efficiency defence should not be available in cases 

involving merger to monopoly. The Panel recommended retaining an efficiency defence, 

but stated that the defence should not apply where a merged entity is not faced by future 

competitive constraints: 

Given that evidence suggests that competitive pressure contributes both to 
efficiency in general and to dynamic efficiency in particular, it would be 
inappropriate to allow efficiency gains to justify a merger when 
competitive pressure was all but removed. Among other things, the Panel 
notes that serious concerns respecting x-inefficiency may arise when a 
merger leads to a monopoly. 172 

VIII) In the Alternative, the Court of Appeal's Conclusion was Correct In View of 
the Anti-Competitive Effects Accepted by the Tribunal 

106. In the event that the Court finds that the Court of Appeal's rejection of the 

efficiencies defence based on the evidence of anti-competitive effects described above 

was in error, it is submitted that there is other evidence of such effects which nonetheless 

confirms that the defence was inapplicable. First, the Court of Appeal did not rely upon 

the "rough estimate" of deadweight loss put forward by the Commissioner, because it 

held that its acceptance breached procedural fairness and involved a "deficient 

methodology". 173 Second, it rejected evidence of beneficial environmental effects as 

170 EC Guidelines, para. 84, REA, Tab 32. 
171 US Guidelines, p. 31, REA, Tab 37. 
172 Competition Bureau Canada, Report on the Advisory Panel on Efficiencies (2005), p. 55, REA, Tab 29. 
173 Appeal Reasons, para. 130, AR, Vol. I, Tab 5, pp. 134-135. 
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outside the scope of the Act. It is submitted the evidence in both these categories was 

admissible. Properly considered, it confirms the rejection of the efficiencies defence by 

the Court of Appeal. 

a. Quantification of Effects of the Foregone 10% Minimum Average Price 
Reduction 

107. The Tribunal did not breach procedural fairness in relying upon the estimate of 

the Commissioner's expert, Dr. Baye, of the deadweight loss flowing from the price 

reduction which the Tribunal concluded was prevented by the merger. The respondents 

had an adequate opportunity to address and to respond to this estimate, which in the 

Tribunal's judgement was reliable. 

108. First, the calculation made by Dr. Baye was not complex. It referred to market 

expansion evidence from Tervita itself that Dr. Kahwaty, the appellant's expert, had 

relied upon as a proxy for demand elasticity in his report. Dr. Kahwaty conceded in 

cross-examination that "[a]nyone could have" performed the calculation made by Dr. 

Baye. 174 Second, as the Tribunal held,175 Dr. Kahwaty had the opportunity to address and 

attack Dr. Baye's calculation. He did address it briefly in direct examination176 and was 

cross-examined on the issue. He was also questioned about it by the Tribunal panel177 

and in re-direct. l78 Third, the appellants' counsel had the opportunity to cross-examine 

Dr. Baye, but chose not to even challenge him on his calculation during the course of 

such questioning. 179 There was no unfairness in view of the foregoing. 

109. While the Court of Appeal suggested that Dr. Baye' s estimate was based upon an 

"admittedly deficient methodology" due to the criticisms of it made by the appellants' 

expert/ 80 the Court did not refer to the fact that the Tribunal directly addressed these 

174 Testimony of Henry Khawaty, November 30,2011, p. 1948, RR, Tab 16, p. 128. 
175 Tribunal Reasons, para. 246, AR, Vol. I, Tab 2, p. 50. 
176 Testimony of Henry Khawaty, November 29,2011, pp. 1803-1804, RR, Tab 15, p. 116-117. 
177 Testimony of Henry Khawaty, November 30, 2011, pp. 1983-1988, RR, Tab 16, p. 129-134. 
178 Testimony of Henry Khawaty, November 30,2011, pp. 2007-2008, RR, Tab 16, p. 138-139. 
179 Testimony of Michael Baye, November 17,2011, pp. 374-377, RR, Tab 14, p. 108-111. 
180 Appeal Reasons, paras. 124 and 130, AR, Vol. I, Tab 5, pp. 132 and 134-135. 
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criticisms in its reasons. The Tribunal found that in its judgement, Dr. Baye had 

nonetheless provided "a reliable 'rough' estimate" of the "minimum annual deadweight 

loss" associated with the price reduction. 181 In reaching that conclusion, the Tribunal 

explained the calculation Dr. Baye had used to derive his estimate. 182 The rough estimate 

of Dr. Baye was a proven anti-competitive effect relevant to the balance under section 96. 

The Tribunal's finding of fact that the rough estimate was "reliable" was squarely within 

its expertise and was reasonable. 

b. There Were Environmental Effects With an Economic Character in the Form of 
Increased Site Clean-up Costs 

110. The Court of Appeal rejected effects of the price reduction on site-clean up 

accepted by the Tribunal because they were not relevant to section 96, on the basis that 

such effects cannot be included "where no economic effect is ascribed to them.,,183 

However, on the evidence before the Tribunal, it was clear that such impacts did have an 

economic effect. 

111. As noted above, the Tribunal found that the merger precluded a minimum average 

10% reduction in prices in the relevant market. The Tribunal relied, inter alia, on 

evidence from customers, such as  from  who indicated that 

competition was less in the area served by Tervita than elsewhere. owns more 

than sites in NEBC which it acquired from and which contained 

waste from previous drilling when acquired. The evidence before the Tribunal was also 

that a "large percentage" of the waste in NEBC was such "legacy" waste which had yet to 

be landfilled. 184 

112. explained that there was an economic cost to such unremediated waste. 

had set aside a budget of for site remediation, reclamation 

181 T'b I n una Reasons, paras. 302-303, AR, Vol. I, Tab 2, p. 6l. 
182 Tribunal Reasons, para. 300, AR, Vol. I, Tab 2, p. 6l. 
183 Appeal Reasons, para. 155, AR, Vol. I, Tab 5, pp. 143-144. 
184 Expert Report of Michael R. Baye, para. 94-97, RR, Tab 10, p. 51-52. 
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and abandonment projects in 2011 alone. explained that the company's ability 

to remediate, and get this liability off its books, was a function of the price. IS5 

113. Clearly, the cost of remediation of such sites has an economic effect. If the merger 

did not occur, lower prices would make more remediation economic. This would not 

only improve the environment, but remove contingent costs from the books of 

participants in the petroleum industry, such as  This was an anti-

competitive effect which the Tribunal reasonably concluded should be weighed under 

section 96. 

c. Conclusion 

114. These effects should have been accepted by the Court of Appeal. They confirm 

the Court's conclusions that the marginal gains in efficiency did not offset the anti-

competitive effects under section 96. The appeal should be dismissed. 

PART IV - COSTS 

105. The Commissioner seeks his costs in this appeal. 

PARTV-ORDERSOUGHT 

106. The Commissioner asks that the appeal be dismissed with costs. 

Dated: January 30, 2014 

a~uP& 
Counsel for the Respondent 

185 Witness Statement of  para. 19-20, RR, Tab 11, p. 81. For an explanation of the regulatory 
requirements to remediate, see Witness Statement of Devin Scheck, paras. 25-30, RR, Tab 17, p. 142-
143. 
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92. (1) Where, on application by the Com-
missioner, the Tribunal finds that a merger or 
proposed merger prevents or lessens, or is like-
ly to prevent or lessen, competition substantial-
ly 

(a) in a trade, industry or profession, 

(b) among the sources from which a trade, 
industry or profession obtains a product, 

(c) among the outlets through which a trade, 
industry or profession disposes of a product, 
or 

(d) otherwise than as described in para-
graphs (a) to (c), 

the Tribunal may, subject to sections 94 to 96, 

(e) in the case of a completed merger, order 
any party to the merger or any other person 

(i) to dissolve the merger in such manner 
as the Tribunal directs, 

(ii) to dispose of assets or shares designat-
ed by the Tribunal in such manner as the 
Tribunal directs, or 

(iii) in addition to or in lieu of the action 
referred to in subparagraph (i) or (ii), with 
the consent of the person against whom 
the order is directed and the Commission-
er, to take any other action, or , 

(f) in the case of a proposed merger, make 
an order directed against any party to the 
proposed merger or any other person 

(i) ordering the person against whom the 
order is directed not to proceed with the 
merger, 

(ii) ordering the person against whom the 
order is directed not to proceed with a part 
of the merger, or 

(iii) in addition to or in lieu of the order 
referred to in subparagraph (ii), either or 
both 

(A) prohibiting the person against 
whom the order is directed, should the 
merger or part thereof be completed, 
from doing any act or thing the prohibi-
tion of which the Tribunal determines to 
be necessary to ensure that the merger 
or part thereof does not prevent or 
lessen competition substantially, or 

92. (1) Dans les cas ou, it la suite d'une de-
mande du commissaire, Ie Tribunal conclut 
qu'un fusionnement realise ou propose em-
peche ou diminue sensiblement la concurrence, 
ou aura vraisemblablement cet effet : 

a) dans un commerce, une industrie ou une 
profession; 

b) entre les sources d'approvisionnement 
aupn::s desquelles un commerce, une indus-
trie ou une profession se procure un produit; 

c) entre les debouches par I'intermediaire 
desquels un commerce, une industrie ou une 
profession ecoule un produit; 

d) autrement que selon ce qui est prevu aux 
alineas a) it c), 

Ie Tribunal peut, sous reserve des articles 94 it 
96 : 
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e) dans Ie cas d'un fusionnement realise, 
rendre une ordonnance enjoignant it toute 
personne, que celle-ci soit partie au fusionne-
ment ou non: 

(i) de Ie dissoudre, conformement it ses 
directives, 

(ii) de se departir, selon les modalites 
qu'il indique, des elements d'actif et des 
actions qu'il indique, 

(iii) en sus ou au lieu des mesures prevues 
au sous-alinea (i) ou (ii), de prendre toute 
autre me sure, it condition que la personne 
contre qui I'ordonnance est rendue et Ie 
commissaire souscrivent it cette mesure; 

j) dans Ie cas d'un fusionnement propose, 
rendre, contre toute personne, que celle-ci 
soit partie au fusionnement propose ou non, 
une ordonnance enjoignant : 

(i) it la personne contre laquelle I'ordon-
nance est rendue de ne pas proceder au fu-
sionnement, 

(ii) it la personne contre laquelle I'ordon-
nance est rendue de ne pas proceder it une 
partie du fusionnement, 

(iii) en sus ou au lieu de I'ordonnance 
prevue au sous-alinea (ii), cumulativement 
ou non: 

(A) it la personne qui fait I'objet de 
I'ordonnance, de s'abstenir, si Ie fusion-
nement etait eventuellement complete 

Ordonnance en 
cas de 
diminution de la 
concurrence 
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(B) with the consent of the person 
against whom the order is directed and 
the Commissioner, ordering the person 
to take any other action. 

(2) For the purpose of this section, the Tri-
bunal shall not find that a merger or proposed 
merger prevents or lessens, or is likely to pre-
vent or lessen, competition substantially solely 
on the basis of evidence of concentration or 
market share. 
R.s., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 37. 

93. In determining, for the purpose of sec-
tion 92, whether or not a merger or proposed 
merger prevents or lessens, or is likely to pre-
vent or lessen, competition substantially, the 
Tribunal may have regard to the following fac-
tors: 

(a) the extent to which foreign products or 
foreign competitors provide or are likely to 
provide effective competition to the busi-
nesses of the parties to the merger or pro-
posed merger; 

(b) whether the business, or a part of the 
business, of a party to the merger or pro-
posed merger has failed or is likely to fail; 

(c) the extent to which acceptable substitutes 
for products supplied by the parties to the 
merger or proposed merger are or are likely 
to be available; 

(d) any barriers to entry into a market, in-
cluding 

(i) tariff and non-tariff barriers to interna-
tional trade, 

(ii) interprovincial barriers to trade, and 

(iii) regulatory control over entry, 

and any effect of the merger or proposed 
merger on such barriers; 

(e) the extent to which effective competition 
remains or would remain in a market that is 
or would be affected by the merger or pro-
posed merger; 

en tout ou en partie, de faire quoi que ce 
soit dont I'interdiction est, selon ce que 
conclut Ie Tribunal, necessaire pour que 
Ie fusionnement, meme partiel, n'em-
peche ni ne diminue sensiblement la 
concurrence, 

(B) it la personne qui fait I'objet de 
l'ordonnance de prendre toute autre me-
sure it condition que Ie commissaire et 
cette personne y souscrivent. 

(2) Pour l'application du present article, Ie 
Tribunal ne conclut pas qu'un fusionnement, 
realise ou propose, empeche ou diminue sensi-
blement la concurrence, ou qu'il aura vraisem-
blablement cet effet, en raison seulement de la 
concentration ou de la part du marche. 
L.R. (1985), ch. 19 (2' suppl.), art. 45; 1999, ch. 2, art. 37. 

93. Lorsqu'il determine, pour I'application 
de l'article 92, si un fusionnement, realise ou 
propose, empeche ou diminue sensiblement la 
concurrence, ou s'il aura vraisemblablement cet 
effet, Ie Tribunal peut tenir compte des facteurs 
suivants: 
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a) la mesure dans laquelle des produits ou 
des concurrents etrangers assurent ou assure-
ront vraisemblablement une concurrence 
reelle aux entreprises des parties au fusion-
nement realise ou propose; 

b) la deconfiture, ou la deconfiture vraisem-. 
blable de I'entreprise ou d'une partie de l'en-
treprise d'une partie au fusionnement realise 
ou propose; 

c) la mesure dans laquelle sont ou seront 
vraisemblablement disponibles des produits 
pouvant servir de substituts acceptables it 
ceux fournis par les parties au fusionnement 
realise ou propose; 

d) les entraves it I'acces a un marche, no-
tamment: 

(i) les barrieres tarifaires et non tarifaires 
au commerce international, 

(ii) les barrieres interprovinciales au com-
merce, 

(iii) la reglementation de cet acces, 

et tous les effets du fusionnement, realise ou 
propose, sur ces entraves; 

Preuve 

Elements it 
considerer 
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(j) any likelihood that the merger or pro-
posed merger will or would result in the re-
moval of a vigorous and effective competi-
tor; 

(g) the nature and extent of change and in-
novation in a relevant market; and 

(h) any other factor that is relevant to com-
petition in a market that is or would be af-
fected by the merger or proposed merger. 

R.S, 1985, c. 19 (2nd Supp.), s. 45. 

e) la me sure dans laquelle il y a ou il y au-
rait encore de la concurrence reelle dans un 
marche qui est ou serait touche par Ie fusion-
nement realise ou propose; 

j) la possibilite que Ie fusionnement realise 
ou propose entra'ine ou puisse entra'iner la 
disparition d'un concurrent dynamique et ef-
ficace; 

g) la nature et la portee des changements et 
des innovations sur un marche pertinent; 

h) tout autre facteur pertinent it la concur-
rence dans un marche qui est ou serait touche 
par Ie fusionnement realise ou propose. 

L.R. (1985), ch. 19 (2' supp!.), art. 45. 

94. The Tribunal shall not make an order 94. Le Tribunal ne rend pas une ordonnance Exception 

under section 92 in respect of en vertu de i'article 92 it I'egard : 

(a) a merger substantially completed before 
the coming into force of this section; 

(b) a merger or proposed merger under the 
Bank Act, the Cooperative Credit Associa
tions Act, the Insurance Companies Act or 
the Trust and Loan Companies Act in respect 
of which the Minister of Finance has certi-
fied to the Commissioner the names of the 
parties and that the merger is in the public in-
terest - or that it would be in the public in-
terest, taking into account any terms and 
conditions that may be imposed under those 
Acts; or 

(c) a merger or proposed merger approved 
under subsection 53.2(7) of the Canada 
Transportation Act and in respect of which 
the Minister of Transport has certified to the 
Commissioner the names of the parties. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1991, c. 45, s. 549, c. 
46, ss. 592, 593, c. 47, s. 716; 1999, c. 2, s. 37; 2000, c. 15, 
s. 14; 2001, c. 9, s. 579; 2007, c. 19, s. 62. 

95. (1) The Tribunal shall not make an or-
der under section 92 in respect of a combina-
tion formed or proposed to be formed, other-
wise than through a corporation, to undertake a 
specific project or a program of research and 
development if 

(a) a project or program of that nature 

(i) would not have taken place or be likely 
to take place in the absence of the combi-
nation, or 

a) d'un fusionnement en substance realise 
avant I'entree en vigueur du present article; 

b) d'une fusion realisee ou proposee aux 
termes de la Loi sur les banques, de la Loi 
sur les associations cooperatives de credit, 
de la Loi sur les societes d'assurances ou de 
la Loi sur les societes de fiducie et de priH, et 
it propos de laquelle Ie ministre des Finances 
certifie au commissaire Ie nom des parties et 
certifie que cette fusion est dans I'interet pu-
blic ou qU'elle Ie serait compte tenu des 
conditions qui pourraient etre imposees dans 
Ie cadre de ces lois; 

c) d'une fusion - realisee ou proposee -
agreee en vertu du paragraphe 53.2(7) de la 
Loi sur les transports au Canada et it i'egard 
de laquelle Ie ministre des Transports certifie 
au commissaire Ie nom des parties. 

L.R. (1985), ch. 19 (2' supp!.), art. 45; 1991, ch. 45, art. 
549, ch. 46, art. 592 et 593, ch. 47, art. 716; 1999, ch. 2, art. 
37; 2000, ch. 15, art. 14; 2001, ch. 9, art. 579; 2007, ch. 19, 
art. 62. 

95. (1) Le Tribunal ne rend pas d'ordon-
nance en application de i'article 92 it i'egard 
d'une association d'interets formee, ou dont la 
formation est proposee, autrement que par I'in-
termediaire d'une personne morale, dans Ie but 
d'entreprendre un projet specifique ou un pro-
gramme de recherche et developpement si les 
conditions suivantes sont reunies : 

a) un projet ou programme de cette nature: 
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(ii) would not reasonably have taken 
place or reasonably be likely to take place 
in the absence of the combination because 
of the risks involved in relation to the 
project or program and the business to 
which it relates; 

(b) no change in control over any party to 
the combination resulted or would result 
from the combination; 

(c) all the persons who formed the combina-
tion are parties to an agreement in writing 
that imposes on one or more of them an obli-
gation to contribute assets and governs a 
continuing relationship between those par-
ties; 

(d) the agreement referred to in paragraph 
(c) restricts the range of activities that may 
be carried on pursuant to the combination, 
and provides that the agreement terminates 
on the completion of the project or program; 
and 

(e) the combination does not prevent or 
lessen or is not likely to prevent or lessen 
competition except to the extent reasonably 
required to undertake and complete the 
project or program. 

(2) For greater certainty, this section does 
not apply in respect of the acquisition of assets 
of a combination. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 

96. (1) The Tribunal shall not make an or-
der under section 92 if it finds that the merger 
or proposed merger in respect of which the ap-
plication is made has brought about or is likely 
to bring about gains in efficiency that will be 
greater than, and will offset, the effects of any 
prevention or lessening of competition that will 
result or is likely to result from the merger or 
proposed merger and that the gains in efficien-
cy would not likely be attained if the order 
were made. 

(2) In considering whether a merger or pro-
posed merger is likely to bring about gains in 
efficiency described in subsection (1), the Tri-
bunal shall consider whether such gains will re-
sult in 

(i) soit n'aurait pas eu lieu ou n'aurait 
vraisemblablement pas lieu sans I'associa-
tion d'interets, 

(ii) soit n'aurait, en toute raison, pas eu 
lieu ou n'aurait vraisemblablement pas 
lieu sans I'association d'interets en raison 
des risques attaches a ce projet ou pro-
gramme et de I' entre prise qu' il concerne; 

b) aucun changement dans Ie controle d'une 
des parties a I'association d'interets n'a re-
suite ou ne resulterait de cette association; 

c) toutes les parties qui ont forme I'associa-
tion d'interets sont parties a une entente 
ecrite qui impose a au moins I'une d'entre 
elles l'obligation de contribuer des elements 
d'actif et qui regit une relation continue entre 
ces parties; 

d) I'entente vi see a I'alinea c) limite l'even-
tail des activites qui peuvent etre exercees 
conformement a I'association d'interets et 
prevoit sa propre expiration au terme du pro-
jet ou programme; 

e) I'association d'interets n'a pas, sauf dans 
la mesure de ce qui est raisonnablement ne-
cessaire pour que Ie projet ou programme 
soit entrepris et comp16te, I'effet d'empecher 
ou de diminuer la concurrence ou n'aura 
vraisemblablement pas cet effet. 

(2) II est entendu que Ie present article ne 
s'applique pas a I'egard de I'acquisition d'ele-
ments d'actif d'une association d'interets. 
L.R. (1985), ch. 19 (2' suppl.), art. 45. 

96. (1) Le Tribunal ne rend pas I'ordon-
nance prevue a l'article 92 dans les cas ou il 
conclut que Ie fusionnement, realise ou propo-
se, qui fait I'objet de la demande a eu pour effet 
ou aura vraisemblablement pour effet d'entrai-
ner des gains en efficience, que ces gains sur-
passeront et neutraliseront les effets de I'empe-
chement ou de la diminution de la concurrence 
qui resulteront ou resulteront vraisemblable-
ment du fusionnement realise ou propose et que 
ces gains ne seraient vraisemblablement pas 
realises si I'ordonnance etait rendue. 

(2) Dans I'etude de la question de savoir si 
un fusionnement, realise ou propose, entrainera 
vraisemblablement les gains en efficience vises 
au paragraphe (1), Ie Tribunal evalue si ces 
gains se traduiront : 
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(a) a significant increase in the real value of 
exports; or 

(b) a significant substitution of domestic 
products for imported products. 

(3) For the purposes of this section, the Tri-
bunal shall not find that a merger or proposed 
merger has brought about or is likely to bring 
about gains in efficiency by reason only of a re-
distribution of income between two or more 
persons. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 

97. No application may be made under sec-
tion 92 in respect of a merger more than one 
year after the merger has been substantially 
completed. 
R.S., 1985, c. 19 (2nd Supp.), s. 45; 2009, c. 2, s. 430. 

98. No application may be made under sec-
tion 92 against a person on the basis of facts 
that are the same or substantially the same as 
the facts on the basis of which 

(a) proceedings have been commenced 
against that person under sect ron 45 or 49; or 

(b) an order against that person is sought un-
der section 79 or 90.1. 

R.S, 1985, c. 19 (2nd Supp.), s. 45; 2009, c. 2, s. 430. 

99. (1) The Tribunal may provide, in an or-
der made under section 92 directing a person to 
dissolve a merger or to dispose of assets or 
shares, that the order may be rescinded or var-
ied if, within a reasonable period of time speci-
fied in the order, 

(a) there has occurred 

(i) a reduction, removal or remiSSion, 
specified in the order, of any relevant cus-
toms duties, or 

(ii) a reduction or removal, specified in 
the order, of prohibitions, controls or regu-
lations imposed by or pursuant to any Act 
of Parliament on the importation into 
Canada of an article specified in the order, 
or 

(b) that person or any other person has taken 
any action specified in the order 

a) soit en une augmentation relativement 
importante de la valeur ft:elle des exporta-
tions; 

b) soit en une substitution relativement im-
portante de produits nationaux a des produits 
etrangers. 

(3) Pour l'application du present article, Ie 
Tribunal ne conclut pas, en raison seulement 
d'une redistribution de revenu entre plusieurs 
personnes, qu'un fusionnement realise ou pro-
pose a entraine ou entrainera vraisemblable-
ment des gains en efficience. 
L.R. (1985), ch. 19 (2' suppJ), art. 45. 

97. Le commissaire ne peut presenter une 
demande en vertu de l'article 92 a I'egard d'un 
fusionnement qui est essentiellement complete 
depuis plus d'un an. 
L.R. (1985), ch. 19 (2' suppJ), art. 45; 2009, ch. 2, art. 430. 

98. Aucune demande a I'endroit d'une per-
sonne ne peut etre presentee au titre de l' article 
92 si les faits au soutien de la demande sont les 
memes ou essentiellement les memes que ceux 
qui ont ete allegues au soutien : 

a) d'une procedure engagee a l'endroit de 
cette personne en vertu des articles 45 ou 49; 

b) d'une ordonnance demandee a I'endroit 
de cette personne en vertu des articles 79 ou 
90.1. 

L.R. (1985), ch. 19 (2' suppJ), art. 45; 2009, ch. 2, art. 430. 

99. (1) Le Tribunal peut declarer, dans une 
ordonnance rendue en vertu de l'article 92 et 
enjoignant a une personne de dissoudre un fu-
sionnement ou de se departir d'elements d'actif 
ou d'actions, que l'ordonnance peut etre annu-
lee ou modifiee si, dans Ie delai raisonnable qui 
y est fixe: 
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rale et visant I'importation au Canada d'un 
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reason only that it might be evidence in respect 
of an offence under this Act or in respect of 
which another order could be made by the Tri-
bunal under this Act. 
RS, 1985, c. 19 (2nd Supp.), s. 45. 

PART IX 

NOTIFIABLE TRANSACTIONS 

INTERPRETATION 

108. (1) In this Part, 

"operating business" means a business under-
taking in Canada to which employees em-
ployed in connection with the undertaking ordi-
narily report for work; 

"person" means an individual, body corporate, 
unincorporated syndicate, unincorporated orga-
nization, trustee, executor, administrator or oth-
er legal representative, but does not include a 
bare trustee; 

"prescribed" means prescribed by regulations 
made under section 124; 

"voting share" means any share that carries vot-
ing rights under all circumstances or by reason 
of an event that has occurred and is continuing. 

(2) For the purposes of this Part, except for 
the purposes of section 113, one corporation is 
not affiliated with another corporation by rea-
son only of the fact that both corporations are 
controlled by Her Majesty in right of Canada or 
a province, as the case may be. 
R.S, 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 25. 

ApPLICATION 

109. (1) This Part does not apply in respect 
of a proposed transaction unless the parties 
thereto, together with their affiliates, 

(a) have assets in Canada that exceed four 
hundred million dollars in aggregate value, 
determined as of such time and in such man-

prendre en consideration un element de preuve 
au seul motif que celui-ci pourrait constituer un 
element de preuve a i'egard d'une infraction 
prevue a la presente loi ou qu'une autre ordon-
nance pourrait etre rendue par Ie Tribunal en 
vertu de la presente loi a i'egard de cet element 
de preuve. 
L.R (1985), ch. 19 (2' suppJ.), art 45. 

PARTIE IX 

TRANSACTIONS DEV ANT F AIRE 
L'OBJET D'UN AVIS 

DEFINITIONS 

108. (1) Les definitions qui suivent s' ap-
pliquent a la presente partie. 

« actions comportant droit de vote» Actions 
comportant droit de vote en to utes circons-
tances, ou encore actions comportant droit de 
vote en raison d'un evenement qui a eu lieu et 
dont les effets pertinents subsistent. 

« entreprise en exploitation» Entreprise au 
Canada a laquelle des employes affectes a son 
exploitation se rendent ordinairement pour les 
fins de leur travail. 

« personne» Personne physique ou morale, 
consortium sans personnalite morale, organisa-
tion sans personnalite morale, fiduciaire, execu-
teur testamentaire, administrateur du bien d'au-
trui ou autre representant legal, a I'exclusion 
d'un fiduciaire a charge exclusive de conserva-
tion et de remise. 

« reglementaire» Prescrit par les reglements 
d'application de i'article 124. 

(2) Pour I'application de la presente partie, 
sauf pour celle de i'article 113, une personne 
morale n'est pas affiliee a une autre personne 
morale du seul fait que ces deux personnes mo-
rales sont contr61ees par Sa Majeste du chef du 
Canada ou d'une province, selon Ie cas. 
L.R. (1985), ch. 19 (2' suppl.), art. 45; 1999, ch. 2, art. 25. 

ApPLICATION 

109. (1) La presente partie ne s'applique 
pas a l'egard d'une transaction proposee sauf si 
les parties a cette transaction, avec leurs affi-
liees: 
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a) ont au Canada des elements d'actif dont 
la valeur totale depasse quatre cents millions 
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ner as may be prescribed, or such greater 
amount as may be prescribed; or 

(b) had gross revenues from sales in, from 
or into Canada, determined for such annual 
period and in such manner as may be pre-
scribed, that exceed four hundred million 
dollars in aggregate value, or such greater 
amount as may be prescribed. 

(2) For the purposes of this Part, the parties 
to a proposed acquisition of shares are the per-
son or persons who propose to acquire the 
shares and the corporation the shares of which 
are to be acquired. 
R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 26. 

110. (1) This Part applies only in respect of 
proposed transactions described in this section. 

(2) Subject to sections III and 1l3, this Part 
applies in respect of a proposed acquisition of 
any of the assets in Canada of an operating 
business if the aggregate value of those assets, 
determined as of the time and in the manner 
that is prescribed, or the gross revenues from 
sales in or from Canada generated from those 
assets, determined for the annual period and in 
the manner that is prescribed, would exceed the 
amount determined under subsection (7) or (8), 
as the case may be. 

(3) Subject to sections III and 1l3, this Part 
applies in respect of a proposed acquisition of 
voting shares of a corporation that carries on an 
operating business or controls a corporation 
that carries on an operating business 

(a) if 

(i) the aggregate value of the assets in 
Canada, determined as of the time and in 
the manner that is prescribed, that are 

de dollars, calcuIe selon ce que les disposi-
tions reglementaires prevoient it cette fin 
quant au moment it l'egard duquel ces ele-
ments d'actif sont evalues et au mode de leur 
evaluation, ou telle autre valeur reglemen-
taire plus elevee; 

b) ont realise des revenus bruts provenant de 
ventes au Canada, en direction du Canada ou 
en provenance du Canada, dont la valeur to-
tale, calcuIee selon ce que les dispositions re-
glementaires prevoient it cette fin quant au 
mode d'evaluation de ce revenu et it la pe-
riode annuelle pour laquelle il est evalue, de-
passe quatre cents millions de dollars ou telle 
autre valeur reglementaire plus elevee. 

(2) Pour I'application de la presente partie, 
en ce qui conceme une acquisition proposee 
d'actions, les parties it la transaction sont la ou 
les personnes qui proposent d'acquerir ces ac-
tions de meme que la personne morale dont les 
actions font I'objet de l'acquisition proposee. 
L.R. (1985), ch. 19 (2' suppJ), art. 45; 1999, ch. 2, art. 26. 

110. (1) La presente partie s'applique ex-
clusivement it I'egard des transactions propo-
sees visees au present article. 

(2) Sous reserve des articles 111 et 1l3, la 
presente partie s'applique it I'egard de I'acqui-
sition proposee d'elements d'actif, au Canada, 
d'une entreprise en exploitation si la valeur to-
tale de ces elements d'actif, determinee selon 
les modalites reglementaires de forme et de 
temps, ou si Ie revenu brut provenant de ventes, 
au Canada ou en provenance du Canada, et rea-
lise it partir de ces elements d'actif, determine 
selon les modalites reglementaires quant it la 
periode annuelle pour laquelle ce revenu est 
evalue et quant it son mode d'evaluation de-
passe la somme prevue au paragraphe (7) ou 
celie obtenue par application du paragraphe (8), 
selon Ie cas. 

(3) Sous reserve des articles III et 113, la 
presente partie s'applique it I'egard d'une ac-
quisition proposee d'actions comportant droit 
de vote d'une personne morale qui exploite une 
entreprise en exploitation ou qui contr61e une 
personne morale qui exploite une telle entre-
prise si : 

a) d'une part : 
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owned by the corporation or by corpora-
tions controlled by that corporation, other 
than assets that are shares of any of those 
corporations, would exceed the amount 
determined under subsection (7) or (8), as 
the case may be, or 

(ii) the gross revenues from sales in or 
from Canada, determined for the annual 
period and in the manner that is pre-
scribed, generated from the assets referred 
to in subparagraph (i) would exceed the 
amount determined under subsection (7) 
or (8), as the case may be; and 

(b) if, as a result of the proposed acquisition 
of the voting shares, the person or persons 
acquiring the shares, together with their affil-
iates, would own voting shares of the corpo-
ration that in the aggregate carry more than 
the following percentages of the votes at-
tached to all the corporation's outstanding 
voting shares: 

(i) 20%, if any of the corporation's voting 
shares are publicly traded, 

(ii) 35%, if none of the corporation's vot-
ing shares are publicly traded, or 

(iii) 50%, if the person or persons already 
own more than the percentage set out in 
subparagraph (i) or (ii), as the case may 
be, before the proposed acquisition. 

Amalgamation (4) Subject to subsection (4.1) and section 
113, this Part applies in respect of a proposed 
amalgamation of two or more corporations if 
one or more of those corporations carries on an 
operating business, or controls a corporation 
that carries on an operating business, where 

(i) so it la valeur totale des elements d'ac-
tif, au Canada, qui sont la propriete de la 
personne morale ou de personnes morales 
que controle cette personne morale, autres 
que des elements d'actif qui sont des ac-
tions de I'une quelconque de ces per-
sonnes morales, determinee selon les mo-
dalites reglementaires de forme et de 
temps, depasse la somme prevue au para-
graphe (7) ou celIe obtenue par application 
du paragraphe (8), selon Ie cas, 

(ii) soit Ie revenu brut provenant de 
ventes, au Canada ou en provenance du 
Canada, et realise a partir des elements 
d'actif mentionnes au sous-alinea (i), de-
termine selon les modalites reglementaires 
quant a la periode annuelle pour laquelle 
ce revenu est evalue et quant a son mode 
d' evaluation, depasse la somme prevue au 
paragraphe (7) ou celIe obtenue par appli-
cation du paragraphe (8), selon Ie cas; 

b) d'autre part, en consequence de I'acquisi-
tion proposee de ces actions, la ou les per-
sonnes se portant acquereurs des actions en 
question devenaient proprietaires d'actions 
comportant droit de vote de la personne mo-
rale qui, si on leur ajoutait celles dont leurs 
affiliees sont proprietaires, confereraient au 
total plus que les pourcentages ci-apres des 
votes conferes par I'ensemble des actions de 
la personne morale qui sont en circulation et 
qui comportent droit de vote: 

(i) 20 %, dans Ie cas oil certaines actions 
comportant droit de vote de la personne 
morale sont negociees publiquement, 

(ii) 35 %, dans Ie cas oil aucune des ac-
tions comportant droit de vote de la per-
sonne morale n'est negociee publique-
ment, 

(iii) 50%, si la ou les personnes en ques-
tion sont deja, avant I'acquisition propo-
see, proprietaires d'un pourcentage de 
votes superieur a celui mentionne aux 
sous-alineas (i) ou (ii), selon Ie cas. 

(4) Sous reserve du paragraphe (4.1) et de 
i'article 113, la presente partie s'applique a 
i'egard de la fusion proposee de personnes mo-
rales dans les cas oil au moins une de ces per-
sonnes morales exploite une entreprise en ex-
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(a) the aggregate value of the assets in 
Canada, determined as of the time and in the 
manner that is prescribed, that would be 
owned by the continuing corporation that 
would result from the amalgamation or by 
corporations controlled by the continuing 
corporation, other than assets that are shares 
of any of those corporations, would exceed 
the amount determined under subsection (7) 
or (8), as the case may be; or 

(b) the gross revenues from sales in or from 
Canada, determined for the annual period 
and in the manner that is prescribed, generat-
ed from the assets referred to in paragraph 
(a) would exceed the amount determined un-
der subsection (7) or (8), as the case may be. 

(4.1) This Part does not apply in respect of a 
proposed amalgamation of two or more corpo-
rations if one or more of those corporations car-
ries on an operating business or controls a cor-
poration that carries on an operating business, 
unless each of at least two of the amalgamating 
corporations, together with its affiliates, 

(a) has assets in Canada, determined as of 
the time and in the manner that is prescribed, 
that exceed in aggregate value the amount 
determined under subsection (7) or (8), as 
the case may be; or 

(b) has gross revenues from sales in, from or 
into Canada, determined for the annual peri-
od and in the manner that is prescribed, that 
exceed in aggregate value the amount deter-
mined under subsection (7) or (8), as the case 
maybe. 

(5) Subject to sections 112 and 113, this Part 
applies in respect of a proposed combination of 
two or more persons to carry on business other-
wise than through a corporation if one or more 
of those persons proposes to contribute to the 

ploitation ou contr6le une personne morale qui 
exploite une entreprise en exploitation, si : 

a) la valeur totale des elements d'actif, au 
Canada, dont seraient proprietaires la per-
sonne morale devant resulter de la fusion ou 
des personnes morales qU'elle contr6le, 
autres que des elements d'actif qui sont des 
actions de ces personnes morales, determinee 
selon les modalites reglementaires de forme 
et de temps, depasse la somme prevue au pa-
ragraphe (7) ou celle obtenue par application 
du paragraphe (8), selon Ie cas; 

b) Ie revenu brut provenant de ventes, au 
Canada ou en provenance du Canada, et rea-
lise a partir des elements d'actif mentionnes 
a l'alinea a), determine selon les modalites 
reglementaires quant a la periode annuelle 
pour laquelle ce revenu est evalue et quant a 
son mode d'evaluation, depasse la somme 
prevue au paragraphe (7) ou celie obtenue 
par application du paragraphe (8), selon Ie 
cas. 

(4.1) La presente partie ne s'applique pas a 
l'egard de la fusion proposee de personnes mo-
rales dans les cas oil au moins une de ces per-
sonnes morales exploite une entreprise en ex-
ploitation ou contr6le une personne morale qui 
exploite une entreprise en exploitation, sauf si 
chacune d'au moins deux des personnes mo-
rales visees par la fusion, avec ses affiliees : 

a) a au Canada des elements d'actif dont la 
valeur totale, determinee selon les modalites 
reglementaires de forme et de temps, depasse 
la somme prevue au paragraphe (7) ou celie 
obtenue par application du paragraphe (8), 
selon Ie cas; 

b) realise un revenu brut provenant de 
ventes au Canada, en direction du Canada ou 
en provenance du Canada, dont la valeur to-
tale, determinee selon les modalites regle-
mentaires quant a la periode annuelle pour 
laquelle ce revenu est evalue et quant a son 
mode d'evaluation, depasse la somme prevue 
au paragraphe (7) ou celie obtenue par appli-
cation du paragraphe (8), selon Ie cas. 

(5) Sous reserve des articles 112 et 113, la 
presente partie s'applique a l'egard de l'asso-
ciation d'interets proposee entre plusieurs per-
sonnes dans Ie but d'exercer une entreprise au-
trement que par I'intermediaire d'une personne 
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combination assets that form all or part of an 
operating business carried on by those persons, 
or corporations controlled by those persons, 
and if 

(a) the aggregate value of the assets in 
Canada, determined as of the time and in the 
manner that is prescribed, that are the sub-
ject-matter of the combination would exceed 
the amount determined under subsection (7) 
or (8), as the case may be; or 

(b) the gross revenues from sales in or from 
Canada, determined for the annual period 
and in the manner that is prescribed, generat-
ed from the assets referred to in paragraph 
(a) would exceed the amount determined un-
der subsection (7) or (8), as the case may be. 

(6) Subject to sections 111, 112 and 1l3, 
this Part applies in respect of a proposed acqui-
sition of an interest in a combination that car-
ries on an operating business otherwise than 
through a corporation 

(a) if 

(i) the aggregate value of the assets in 
Canada, determined as of the time and in 
the manner that is prescribed, that are the 
subject-matter of the combination would 
exceed the amount determined under sub-
section (7) or (8), as the case may be, or 

(ii) the gross revenues from sales in or 
from Canada, determined for the annual 
period and in the manner that is pre-
scribed, generated from the assets referred 
to in subparagraph (i) would exceed the 
amount determined under subsection (7) 
or (8), as the case may be; and 

(b) if, as a result of the proposed acquisition 
of the interest, the person or persons acquir-
ing the interest, together with their affiliates, 
would hold an aggregate interest in the com-
bination that entitles the person or persons to 
receive more than 35% of the profits of the 
combination, or more than 35% of its assets 
on dissolution, or, if the person or persons 

morale dans les cas OU au moins une de ces per-
sonnes propose de foumir a l'association d'in-
terets des elements d'actif constituant Ie tout ou 
une partie seulement d'une entreprise en ex-
ploitation exploitee par ces personnes ou par 
des personnes morales que contr6lent ces per-
sonnes, et si: 

a) la valeur totale des elements d'actif, au 
Canada, qui font l'objet de l'association d'in-
terets en question, determinee selon les mo-
dalites reglementaires de forme et de temps, 
depasse la somme prevue au paragraphe (7) 
ou celle obtenue par application du para-
graphe (8), selon Ie cas; 

b) Ie revenu brut provenant de ventes, au 
Canada ou en provenance du Canada, et rea-
lise a partir des elements d'actif vises a l'ali-
nea a), etabli selon les modalites reglemen-
taires quant a la periode annuelle pour 
laquelle ce revenu est evalue et quant a son 
mode d' evaluation, depasse la somme prevue 
au paragraphe (7) ou celie obtenue par appli-
cation du paragraphe (8), selon Ie cas. 

(6) SOllS reserve des articles Ill, 112 et 1l3, 
la presente partie s'applique a l'egard de l'ac-
quisition proposee de titres de participation 
dans une association d'interets qui exploite une 
entreprise en exploitation, sauf par l'interme-
diaire d 'une personne morale, si : 
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a) d'une part : 

(i) soit la valeur totale des elements d'ac-
tif au Canada, determinee selon les moda-
lites reglementaires de forme et de temps, 
qui font l'objet de l'association d'interets, 
depasserait la somme prevue au para-
graphe (7) ou celle obtenue par application 
du paragraphe (8), selon Ie cas, 

(ii) soit Ie revenu brut provenant de 
ventes au Canada ou en provenance du 
Canada et realise a partir des elements 
d'actifvises au sous-alinea (i), etabli selon 
les modalites reglementaires quant a la pe-
riode annuelle pour laquelle ce revenu est 
evalue et quant a son mode d'evaluation, 
depasserait la somme prevue au para-
graphe (7) ou celle obtenue par application 
du paragraphe (8), selon Ie cas; 

b) d'autre part, en consequence de l'acquisi-
tion proposee de ces titres de participation, la 
ou les personnes se portant acquereurs des 
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acquiring the interest are already so entitled, 
to receive more than 50% of such profits or 
assets. 

(7) In the year in which this subsection 
comes into force, the amount for the purposes 
of subsections (2) to (6) is $70,000,000. 

(8) In any year following the year in which 
subsection (7) comes into force, the amount for 
the purposes of any of subsections (2) to (6) is 

(a) any amount that is prescribed for that 
subsection; or 

(b) if no amount has been prescribed for that 
subsection, 

(i) the amount determined by the Minister 
in January of that year by rounding off to 
the nearest million dollars the amount ar-
rived at by using the formula 

A x (B / C) 

where 

A is the amount for the previous year, 

B is the average of the Nominal Gross 
Domestic Products at market prices for 
the most recent four consecutive quar-
ters, and 

C is the average of the Nominal Gross 
Domestic Products at market prices for 
the four consecutive quarters for the 
comparable period in the year preced-
ing the year used in calculating B, or 

(ii) until the Minister has published under 
subsection (9) an amount for that year de-
termined under subparagraph (i), if the 
Minister does so at all, the amount for that 
subsection for the previous year. 

titres de participation detiendraient ensemble 
des titres de participation dans I'association 
d'interets qui, si on leur ajoutait ceux dont 
leurs affiliees sont proprietaires, leur confe-
reraient Ie droit de recevoir plus de trente-
cinq pour cent des benefices de I' association 
d'interets ou plus de trente-cinq pour cent de 
ses elements d'actifau moment de la dissolu-
tion ou, dans Ie cas OU la ou les personnes 
qui acquierent les titres de participation ont 
deja ce droit, celui de recevoir plus de cin-
quante pour cent de ces benefices ou ele-
ments d'actif. 

(7) Pendant I'annee au cours de laquelle Ie 
present paragraphe entre en vigueur, la somme 
correspond, pour I' application des paragraphes 
(2) a (6), a 70000000 $. 

(8) Pendant chaque annee qui suit celle au 
cours de laquelle Ie paragraphe (7) entre en vi-
gueur, la somme correspond, pour I'application 
de I'un ou I'autre des paragraphes (2) a (6) : 
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a) a la valeur reglementaire prevue a I'egard 
du paragraphe en question; 

b) dans les cas OU aucune valeur reglemen-
taire n' est prevue a son egard : 

(i) au resultat de la formule ci-apres, cal-
cule par Ie ministre au mois de janvier de 
I 'annee en question et arrondi au million Ie 
plus proche: 

Ax(B/C) 

OU: 

A represente la somme utilisee pour I'an-
nee precedente, 

B la moyenne des produits interieurs 
bruts nominaux aux prix du marche 
pour les quatre demiers trimestres 
consecutifs, 

C la moyenne des produits interieurs 
bruts nominaux aux prix du marche 
pour les memes quatre trimestres 
consecutifs de J'annee precedant celle 
utili see pour Ie calcul de I'element B, 

(ii) tant que Ie ministre ne pub lie pas Ie 
resultat pour I'annee en question en appli-
cation du paragraphe (9), a la somme utili-
see pour I'annee precedente. 
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(9) As soon as possible after determining the 
amount for any particular year, the Minister 
shall publish the amount in the Canada 
Gazette. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 27; 2009, 
c. 2, s. 436. 

EXEMPTIONS 

Acquisition a/Voting Shares, Assets or 
Interests 

111. The following classes of transactions 
are exempt from the application of this Part: 

(a) an acquisition of real property or goods 
in the ordinary course of business if the per-
son or persons who propose to acquire the 
assets would not, as a result of the acquisi-
tion, hold all or substantially all of the assets 
of a business or of an operating segment of a 
business; 

(b) an acquisition of voting shares or of an 
interest in a combination solely for the pur-
pose of underwriting the shares or the inter-
est, within the meaning of subsection 5(2); 

(c) an acquisition of voting shares, an inter-
est in a combination or assets that would re-
sult from a gift, intestate succession or testa-
mentary disposition; 

(d) an acquisition of collateral or receiv-
ables, or an acquisition resulting from a fore-
closure or default or forming part of a debt 
work-out, made by a creditor in or pursuant 
to a credit transaction entered into in good 
faith in the ordinary course of business; 

(e) an acquisition of a Canadian resource 
property, as defined in subsection 66(15) of 
the Income Tax Act, pursuant to an agree-
ment in writing that provides for the transfer 
of that property to the person or persons ac-
quiring the property only if the person or 
persons acquiring the property incur expens-
es to carry out exploration or development 
activities with respect to the property; and 

(f) an acquisition of voting shares of a cor-
poration pursuant to an agreement in writing 
that provides for the issuance of those shares 
only if the person or persons acquiring them 
incur expenses to carry out exploration or de-
velopment activities with respect to a Cana-
dian resource property, as defined in subsec-

(9) Des que possible apres avoir fait ce cal-
cuI pour une annee donnee, Ie ministre fait pu-
blier Ie resultat en question dans la Gazette du 
Canada. 

L.R (1985), ch. 19 (2e suppL), art 45; 1999, ch. 2, art. 27; 
2009,ch.2,art.436. 

EXCEPTIONS 

Acquisition d'actions comportant droit de vote, 
d'eiements d'actif ou de titres de participation 

Publication dans 
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111. Sont soustraites a l'application de la Acquisitions 

presente partie les categories de transactions 
suivantes: 
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a) I'acquisition de biens immeubles ou 
d'autres biens dans Ie cours normal des af-
faires si la ou les personnes qui proposent 
d'acquerir les elements d'actif ne detiennent 
pas, en supposant la realisation de l'acquisi-
tion, tous ou sensiblement tous les elements 
d'actif d'une entreprise ou d'une section en 
exploitation d'une entreprise; 

b) I'acquisition d'actions comportant droit 
de vote ou de titres de participation dans une 
association d'interets uniquement dans Ie but 
de souscrire l'emission de ces actions ou de 
ces titres de participation au sens du para-
graphe 5(2); 

c) l'acquisition d'actions comportant droit 
de vote, de titres de participation dans une 
association d'interets ou d'elements d'actif 
en consequence d'un don, d'une succession 
ab intestat ou d'une disposition testamen-
taire; 

d) I'acquisition de comptes a recevoir ou de 
garanties ou une acquisition resultant d'une 
forclusion ou d'un defaut ou encore une ac-
quisition en raison du reglement d'une dette, 
si I'acquisition est realisee par un creancier 
lors ou en consequence d'une operation de 
credit conclue de bonne foi dans Ie cours 
normal des affaires; 

e) I'acquisition d'un avoir minier canadien 
au sens du paragraphe 66(15) de la Loi de 
I'impot sur Ie revenu aux termes d'une en-
tente ecrite qui prevo it que Ie transfert de cet 
avoir ala ou aux personnes qui en font l'ac-
quisition n'a lieu que dans les cas OU cette ou 
ces personnes engagent des frais dans I'exer-
cice d'activites d'exploration ou de develop-
pement a I'egard de cet avoir; 
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tion 66(15) of the Income Tax Act, in respect 
of which the corporation has the right to car-
ry out those activities where the corporation 
does not have any significant assets other 
than that property. 

RS., 1985, c. 19 (2nd Supp.), s. 45; 1999, c. 2, s. 29, c. 31, 
s.229. 

Combinations 

112. A combination is exempt from the ap-
plication of this Part if 

(a) all the persons who propose to form the 
combination are parties to an agreement in 
writing or intended to be put in writing that 
imposes on one or more of them an obliga-
tion to contribute assets and governs a con-
tinuing relationship between those parties; 

(b) no change in control over any party to 
the combination would result from the com-
bination; and 

(c) the agreement referred to in paragraph 
(a) restricts the range of activities that may 
be carried on pursuant to the combination, 
and contains provisions that would allow for 
its orderly termination. 

R.S., 1985, c. 19 (2nd Supp.), s. 45. 

General 

113. The following classes of transactions 
are exempt from the application of this Part: 

(a) a transaction all the parties to which are 
affiliates of each other; 

(a. I) a transaction in respect of which the 
Minister of Finance has certified to the Com-
missioner under paragraph 94( b) that it is, or 
would be, in the public interest; 

(b) a transaction in respect of which the 
Commissioner has issued a certificate under 
section 102; 

1) I'acquisition d'actions comportant droit de 
vote d'une personne morale aux termes 
d'une entente ecrite qui prevoit que l't\mis-
sion des actions en question n'a lieu que 
dans les cas OU la ou les personnes qui en 
font I'acquisition engagent des frais dans 
l'exercice d'activites d'exploration ou de de-
veloppement se rapportant it un avoir minier 
canadien au sens du paragraphe 66(15) de la 
Loi de l'impOt sur Ie revenu it I'egard duquel 
la personne morale peut exercer des activites 
d'exploration ou de developpement, dans les 
cas ou cette personne morale n'a pas d'ele-
ments d' actif importants autres que cet avoir. 

L.R. (1985), ch. 19 (2' supp!.), art 45; 1999, ch. 2, art. 29, 
ch. 31, art. 229. 

Association d'interets 

112. Vne association d'interets est exemptee 
de I'application de la presente partie si : 

a) toutes les personnes qui proposent l'asso-
ciation d' interets sont parties it une entente, 
ecrite ou dont la preparation par ecrit est pro-
posee, qui impose it l'une ou it plusieurs 
d'entre elles l'obligation de fournir des ele-
ments d'actif et qui regit une relation conti-
nue entre ces memes parties; 

b) aucun changement dans Ie contr61e res-
pectif sur les parties it I'association d'interets 
ne resulte de I'association en question; 

c) I'entente visee it I'alinea a) restreint 
I' eventail des activites qui peuvent etre exer-
cees en application de l'association d'interets 
et prevoit sa propre expiration selon un mode 
organise. 

L.R (1985), ch. 19 (2' supp!.), art. 45. 

Dispositions generales 

113. La presente partie ne s'applique pas 
aux categories suivantes de transactions: 
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a) une transaction impliquant exclusivement 
des parties qui sont toutes affiliees entre 
elles; 

a.l) une transaction it propos de laquelle Ie 
ministre des Finances certifie au commis-
saire en vertu de I'alinea 94b) qu'elle est ou 
serait dans I'interet public; 

b) une transaction it l'egard de laquelle Ie 
commissaire a remis un certificat en vertu de 
I' article 102; 

Associations 
d' inten~ts : 
entreprises it 
risques partages 

Exceptions 
d' application 
generale 



Notice of 
proposed 
transaction 

Additional 
infonnation 

Contents of 
notice 

Concurrence -- 23 janvier 2014 

(c) a transaction in respect of which the 
Commissioner or a person authorized by the 
Commissioner has waived the obligation un-
der this Part to notify the Commissioner and 
supply information because substantially 
similar information was previously supplied 
in relation to a request for a certificate under 
section 102; and 

(d) such other classes of transactions as may 
be prescribed. 

R.S., 1985, c. 19 (2nd Supp.), s. 45; 1991, c. 45, s. 550, c. 
46, s. 594, c. 47, s. 717; 1999, c. 2, SS. 30,37; 2001, c. 9, s. 
580. 

NOTICE AND INFORMATION 

114. (1) Subject to this Part, the parties to a 
proposed transaction shall, before the transac-
tion is completed, notify the Commissioner that 
the transaction is proposed and supply the 
Commissioner with the prescribed information 
in accordance with this Part, if 

(a) a person, or two or more persons pur-
suant to an agreement or arrangement, pro-
pose to acquire assets in the circumstances 
set out in subsection 110(2), to acquire 
shares in the circumstances set out in subsec-
tion 110(3) or to acquire an interest in a com-
bination in the circumstances set out in sub-
section 110(6); 

(b) two or more corporations propose to 
amalgamate in the circumstances set out in 
subsection 110(4); or 

(c) two or more persons propose to form a 
combination in the circumstances set out in 
subsection 110(5). 

(2) The Commissioner or a person autho-
rized by the Commissioner may, within 30 days 
after receiving the prescribed information, send 
a notice to the person who supplied the infor-
mation requiring them to supply additional in-
formation that is relevant to the Commission-
er's assessment ofthe proposed transaction. 

(2.1) The notice shall specify the particular 
additional information or classes of additional 
information that are to be supplied. 

c) une transaction it. l'egard de laquelle Ie 
commissaire ou son delegue a renonce it. 
I' avis et it. la foumiture de renseignements 
prevus par la presente partie parce que des 
renseignements essentiellement semblables 
ont ete foumis anterieurement relativement it. 
la: demande de certificat prevue it. l'article 
102; 

d) toute autre categorie de transactions que 
prevoient les reglements. 

LR. (1985), ch. 19 (2' supp\.), art 45; 1991, ch. 45, art. 
550, ch. 46, art. 594, ch. 47, art. 717; 1999, ch. 2, art. 30 et 
37;2001,ch.9,art.580. 

AVIS ET RENSEIGNEMENTS 

114. (1) Sous reserve de la presente partie, 
les parties it. une transaction proposee sont te-
nues, avant que celle-ci soit completee, d'aviser 
Ie commissaire du fait que la transaction est 
proposee et de foumir it. celui-ci les renseigne-
ments reglementaires conformement it. la pre-
sente partie, si : 

a) une ou plusieurs personnes, en conse-
quence d'un accord ou d'un arrangement, se 
proposent d'acquerir des elements d'actif 
dans les circonstances visees au paragraphe 
11 0(2), d' acquerir des actions dans les cir-
constances visees au paragraphe 110(3) ou 
d'acquerir des titres de participation dans 
une association d'interets dans les circons-
tances vi sees au paragraphe 110(6); 

b) au moins deux personnes morales se pro-
posent de fusionner dans les circonstances 
vi sees au paragraphe 110(4); 

c) au moins deux personnes se proposent de 
former une association d' interets dans les 
circonstances visees au paragraphe 110(5). 

(2) Le commissaire ou son delegue peut, 
dans les trente jours suivant la reception des 
renseignements reglementaires, envoyer it. la 
personne qui les a foumis un avis exigeant 
qU'elle lui foumisse des renseignements sup-
plementaires necessaires it. l' examen par Ie 
commissaire de la transaction proposee. 

(2.1) L'avis precise les renseignements sup-
plementaires ou categories de renseignements 
suppiementaires it. foumir. 
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Competition Tribunal-January 23,2014 

Where there are 
differing 
opinions 

Where member 
unable to take 
part in judgment 

(a) questions of law shall be determined on-
ly by the judicial members sitting in those 
proceedings; and 

(b) questions of fact or mixed law and fact 
shall be determined by all the members sit-
ting in those proceedings. 

(2) In any proceedings before the Tribunal, 

(a) in the event of a difference of opinion 
among the members determining any ques-
tion, the opinion of the majority shall pre-
vail; and 

(b) in the event of an equally divided opin-
ion among the members determining any 
question, the presiding member may deter-
mine the question. 

(3) Where a member of the Tribunal is un-
able to take part in the giving of judgment in 
any proceedings or has died, the other members 
sitting in those proceedings may, whether or 
not they include a judicial member or a lay 
member, give judgment and, for that purpose, 
shall be deemed to constitute the Tribunal. 

ApPEAL 

Appeal 13. (1) Subject to subsection (2), an appeal 
lies to the Federal Court of Appeal from any 
decision or order, whether final, interlocutory 
or interim, of the Tribunal as if it were a judg-
ment of the Federal Court. 

Questions offact (2) An appeal on a question of fact lies un-

Registry 

Staff 

Organization 

der subsection (1) only with the leave of the 
Federal Court of Appeal. 
R.S., 1985, c. 19 (2nd Supp.), s. 13; 2002, c. 8, s. 130. 

ADMINISTRATION OF TRIBUNAL 

14. (1) There shall be a Registry of the Tri-
bunal consisting of an office in the National 
Capital Region described in the schedule to the 
National Capital Act. 

(2) Such officers, clerks and employees as 
are required for the proper conduct of the work 
of the Tribunal shall be appointed in accor-
dance with the Public Service Employment Act. 

(3) The employees of the Tribunal shall be 
organized and the offices shall be operated in 
such manner as may be provided by the rules. 

a) seuls les juges qui siegent ont compe-
tence pour trancher les questions de droit; 

b) tous les membres qui siegent ont compe-
tence pour trancher les questions de fait ou 
de droit et de fait. 

(2) Dans toute procedure devant Ie Tribu- Opinions 
nal : divergentes 

a) i'opinion de la majorite i'emporte s'il y a 
divergence d'opinion entre les membres sur 
une question donnee; 

b) Ie president de seance peut trancher toute 
question si les opinions sur celle-ci sont ega-
lement partagees entre les membres. 

(3) Dans Ie cas OU un membre du Tribunal 
ne peut pas participer it un jugement dans une 
procedure parce qu'il en est incapable ou qu'i1 
est decede, les autres membres siegeant it cette 
procedure peuvent, qu'il y ait ou non parmi eux 
un juge ou un autre membre, rendre jugement 
et it cette fin, ils sont reputes constituer Ie Tri-
bunal. 

ApPEL 

13. (1) Sous reserve du paragraphe (2), les 
decisions ou ordonnances du Tribunal, que 
celles-ci soient definitives, interlocutoires ou 
proviso ires, sont susceptibles d'appel devant la 
Cour d'appel federale tout comme s'i1 s'agissait 
de jugements de la Cour federale. 

(2) Un appel sur une question de fait n'a lieu 
qu'avec I'autorisation de la Cour d'appel fede-
rale. 
L.R. (1985), ch. 19 (2' suppL), art. 13; 2002, ch. 8, art. 130. 

ADMINISTRATION DU TRIBUNAL 

14. (1) Le greffe du Tribunal se compose 
d'un bureau situe dans la region de la capitale 
nationale definie it I'annexe de la Loi sur la ca
pitale nationale. 

(2) La nomination du personnel necessaire 
au fonctionnement du Tribunal se fait confor-
mement it la Loi sur l'emploi dans lafonction 
publique. 
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(3) Le personnel du Tribunal de meme que 
Ie fonctionnement de ses bureaux sont regis se-
Ion ce que prevoient les regles. 

Membre 
incapable de 
participer it un 
jugement 

Appel 

Questions de fait 

Greffe 
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Order in council 

Execution du budget (2009) - 23 janvier 2014 

Public Service Labour Relations Act 

COMING INTO FORCE 

'406. Sections 394 and 399 to 405 come in-
to force on a day to be fixed by order of the 
Governor in Council. 
• [Note: Sections 394 and 399 to 405 not in force.) 

PART 12 

COMPETITION ACT 

AMENDMENTS TO THE ACT 

407. [Amendment] 

408. [Amendment] 

409. [Amendment] 

410. [Amendment] 

411. [Amendments] 

412. [Amendment] 

413. [Amendment] 

414. [Amendments] 

415. [Amendment] 

416. [Amendment] 

417. [Amendment] 

418. [Amendment] 

419. [Amendment] 

420. [Amendment] 

421. [Amendment] 

422. [Amendment] 

423. [Amendment] 

424. [Amendments] 

425. [Amendment] 

426. [Amendment] 

427. [Amendments] 

428. [Amendments] 

Loi sur les relations de travail dans La 
fonction publique 

ENTREE EN VIGUEUR 

'406. Les articles 394 et 399 It 405 entrent Decre! 

en vigueur It la date fixee par decret. 
• [Note: Articles 394 et 399 a 405 non en vigueur.) 

PARTIE 12 

LOI SUR LA CONCURRENCE 

MODIFICATION DE LA LOI 

407. [Modification] 

408. [Modification] 

409. [Modification] 

410. [Modification] 

411. [Modifications] 

412. [Modification] 

413. [Modification] 

414. [Modifications] 

415. [Modification] 

416. [Modification] 

417. [Modification] 

418. [Modification] 

419. [Modification] 

420. [Modification] 

421. [Modification] 

422. [Modification] 

423. [Modification] 

424. [Modifications] 

425. [Modification] 

426. [Modification] 

427. [Modifications] 

428. [Modifications] 
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Sections 410, 
429 and 442 

Budget Implementation, 2009 - January 23, 2014 

429. [Amendment] 

430. [Amendment] 

43l. [Amendments] 

432. [Amendment] 

433. [Amendment] 

434. [Amendment] 

435. [Amendment] 

436. [Amendment] 

437. [Amendment] 

438. [Amendment] 

439. [Amendment] 

TRANSITIONAL PROVISION 

440. [Transitional Provision] 

CONSEQUENTIAL AMENDMENTS 

Competition Tribunal Act 

44l. [Amendment] 

Criminal Code 

442. [Amendment] 

Shipping Conferences Exemption Act, 1987 

443. [Amendment] 

COMING INTO FORCE 

'444. Sections 410, 429 and 442 come into 
force one year after the day on which this 
Act receives royal assent. 
• [Note: Sections 410, 429 and 442 in force March 12, 
2010.] 

PART 13 

INVESTMENT CANADA ACT 

AMENDMENTS TO THE ACT 

445. [Amendment] 

446. [Amendment] 

447. [Amendments] 

448. [Amendments] 

449. [Amendment] 

450. [Amendment] 

45l. [Amendment] 

429. [Modification] 

430. [Modification] 

43l. [Modifications] 

432. [Modification] 

433. [Modification] 

434. [Modification] 

435. [Modification] 

436. [Modification] 

437. [Modification] 

438. [Modification] 

439. [Modification] 

DISPOSITION TRANSITOIRE 

440. [Disposition transitoire] 

MODIFICATIONS CORRELATIVES 

Loi sur Ie Tribunal de la concurrence 

44l. [Modification] 

Code criminel 

442. [Modification] 

Loi derogatoire de 1987 sur les conferences 
maritimes 

443. [Modification] 

ENTREE EN VIGUEUR 

'444. Les articles 410, 429 et 442 entrent 
en vigueur un an aprcs la date de sanction de 
la presente loi . 
• [Note: Articles 410, 429 et 442 en vigneur Ie 12 mars 
2010.] 
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MODIFICATION DE LA LOI 

445. [Modification] 

446. [Modification] 

447. [Modifications] 

448. [Modifications] 

449. [Modification] 

450. [Modification] 
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Competition Act 

R.S.C., 1985, c. C-34 

An Act to provide for the general regulation of trade and commerce in respect of conspiracies, 
trade practices and mergers affecting competition 

SHORT TITLE 

Short title 

1. This Act may be cited as the Competition Act. 
R.S., 1985, c. C-34, 5.1; R.S., 1985, c. 19 (2nd Supp.), s. 19. 

PART I 
PURPOSE AND INTERPRETATION 

PURPOSE 

Purpose of Act 

1.1 The purpose of this Act is to maintain and encourage competition in Canada in order to 
promote the efficiency and adaptability of the Canadian economy, in order to expand opportunities 
for Canadian participation in world markets while at the same time recognizing the role of foreign 
competition in Canada, in order to ensure that small and medium-sized enterprises have an 
equitable opportunity to participate in the Canadian economy and in order to provide consumers 
with competitive prices and product choices. 
R.S., 1985, c. 19 (2nd Supp.), s. 19. 

INTERPRETATION 

Definitions 

2. (1) In this Act, 

"article" 
« article » 

"article" means real and personal property of every description including 

(a) money, 

(b) deeds and instruments relating to or evidencing the title or right to property or an interest, 
immediate, contingent or otherwise, in a corporation or in any assets of a corporation, 

(c) deeds and instruments giving a right to recover or receive property, 

(d) tickets or like evidence of right to be in attendance at a particular place at a particular time 
or times or of a right to transportation, and 

(e) energy, however generated; 

"business" 
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formed or proposed to be formed, otherwise than through a corporation, to undertake a specific 
project or a program of research and development if 

(a) a project or program of that nature 

(i) would not have taken place or be likely to take place in the absence of the combination, 
or 

(ii) would not reasonably have taken place or reasonably be likely to take place in the 
absence of the combination because of the risks involved in relation to the project or 
program and the business to which it relates; 

(b) no change in control over any party to the combination resulted or would result from the 
combination; 

(c) all the persons who formed the combination are parties to an agreement in writing that 
imposes on one or more of them an obligation to contribute assets and governs a continuing 
relationship between those parties; 

(d) the agreement referred to in paragraph (c) restricts the range of activities that may be 
carried on pursuant to the combination, and provides that the agreement terminates on the 
completion of the project or program; and 

(e) the combination does not prevent or lessen or is not likely to prevent or lessen competition 
except to the extent reasonably required to undertake and complete the project or program. 

Limitation 

(2) For greater certainty, this section does not apply in respect of the acquisition of assets of a 
combination. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Exception where gains in efficiency 

96. (1) The Tribunal shall not make an order under section 92 if it finds that the merger or 
proposed merger in respect of which the application is made has brought about or is likely to bring 
about gains in efficiency that will be greater than, and will offset, the effects of any prevention or 
lessening of competition that will result or is likely to result from the merger or proposed merger 
and that the gains in efficiency would not likely be attained if the order were made. 

Factors to be considered 

(2) In considering whether a merger or proposed merger is likely to bring about gains in 
efficiency described in subsection (1), the Tribunal shall consider whether such gains will result in 

(a) a significant increase in the real value of exports; or 

(b) a significant substitution of domestic products for imported products. 

Restriction 

(3) For the purposes of this section, the Tribunal shall not find that a merger or proposed 
merger has brought about or is likely to bring about gains in efficiency by reason only of a 
redistribution of income between two or more persons. 
R.5., 1985, c. 19 (2nd Supp.), s. 45. 

Limitation period 

97. No application may be made under section 92 in respect of a merger more than three years 
after the merger has been substantially completed. 
R.S., 1985, c. 19 (2nd Supp.), s. 45. 

Where proceedings commenced under section 45 or 79 

98. No application may be made under section 92 against a person 
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