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PART I - OVERVIEW & STATEMENT OF FACTS 

Overview 

1. The first principle of the common law of contracts is that a party to a contract is bound 

only by those obligations that it agreed to at the time of contract formation or that arise from the 

reasonable shared expectations of the parties. Unlike other areas of law that reflect broader 

social norms by imposing obligations, contract law looks to what the parties have agreed to, not 

what they ought to have agreed to. 

2. The Appellant, Harish Bhasin c.o.b. as Bhasin & Associates ("Mr. Bhasin" or the 

"Appellant") seeks to impose unbargained for obligations upon Canadian American Financial 

Corp. ("CAFC") on the sole basis of his own subjective hope that his contract would perpetually 

renew until his retirement. This approach is wrong in law and principle. 

3. Mr. Bhasin had no entitlement to have his contract renewed by CAFC. CAFC did not 

breach any contractual term when it notified Mr. Bhasin that it would not renew its contract with 

him (the "Agreement") for another three-year term. The contracting parties were free to bring 

their relationship to an end when the term of the Agreement expired, and CAFC did just that. 

4. There is no suggestion in the Agreement that either party would ever have to explain or 

justify the decision to not renew the Agreement. Clause 3.3 (the "Non-Renewal Clause") of the 

Agreement states that "the Agreement shall expire at the end of such Initial Term or Renewal 

Term" in the event that "either CAFC or the Enrollment Director notifies the other in writing at 

least six months prior to expiry of the Initial Term or any Renewal Term that the notifying party 

desires expiry of the Agreement." 1 Contrary to the Appellant's submissions, this clause did not 

create a discretionary right. Rather, it unequivocally mandated that the Agreement would expire 

if either party expressed its desire that this occur. 

1 Enrollment Director Contract between Mr. Bhasin and CAFC dated November 5, 1998 (the "Agreement") at 
Section 3.3, (emphasis added), Appellant's Record at Volume VI, Tab 59. 
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5. Contrary to the contentions in the Appellant's Factum, the question on this appeal is not 

whether there is a duty of good faith in Canadian law. CAFC agrees that in defined 

circumstances there is a duty of good faith in Canadian law. As held by this Court in Honda 

Canada Inc. v. Keays, this duty flows from the obligations and reasonable mutual expectations of 

the parties at the time of contract formation. 2 There must be a nexus between duties of good 

faith and the agreement struck by the parties. 

6. To succeed on this appeal, Mr. Bhasin must persuade this Court to adopt a radically new 

contract model which would give effect to new, unbargained for rights and obligations. 

7. Mr. Bhasin's model of good faith is wrong in law since: 

(a) it is contrary to the principle of contract law that parties are only obligated to do 

that which they agree to; 

(b) it is contrary to this Court's holding in Wallace v. United Grain Growers Ltd. that 

there is no duty of good faith owed to employees with regard to the decision to 

terminate, and would invite parties to challenge the reason for non-renewal and 

termination in every contractual relationship, including every employment 

relationship;3 and 

(c) there is no principled way to calculate damages if the duty of good faith is 

divorced from the actual rights of the parties as recorded in their contract. 

8. The Court of Appeal correctly held that Mr. Bhasin failed to plead sufficient facts to 

support a cause of action for breach of an implied duty.4 Indeed, the Statement of Claim fails to 

plead a breach of an implied term, and does not even plead a breach of contract. Nor does the 

Statement of Claim plead the factual elements which Mr. Bhasin now asserts are essential to 

providing a factual grounding for his model of good faith. 

2 Honda Canada Inc. v. Keays, [2008] 2 S.C.R. 362, 2008 SCC 39, Respondents' Authorities at Tab 12 [Keays]. 
3 Wallace v. United Grain Growers Ltd., [1997] 3 S.C.R. 701 at para. 75, Appellant's Authorities at Volume IV, Tab 
144 [Wallace]. 
4 Decision of the Court of Appeal dated March 18, 2013 ("Decision of the Court of Appeal") at paras. 19 and 20, 
Appellant's Record at Volume I, Tab 10. 
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9. Finally, the Court of Appeal correctly held that the trial judge's assessment of damages 

departed from accepted legal principles.5 Notwithstanding that the parties have the right to not 

renew the Agreement upon providing six months' notice, the trial judge's assessment of damages 

wrongly concludes that CAFC should have nevertheless renewed the Agreement for three 

additional three-year terms (i.e. for an additional nine years) and awarded damages to Mr. Bhasin 

for lost income for this period of time, in addition to damages for the fair market value of Mr. 

Bhasin's business. This approach is directly at odds with this Court's ruling in Hamilton v. Open 

Window Bakery Ltd. 6 

10. For these reasons, each sufficient on their own, the decision of the Court of Appeal ought 

to be affirmed and the appeal dismissed. 

(./) TheParties 

11. CAFC sells Registered Education Savings Plans ("RESPs") in Alberta and across the 

country. Mr. Bhasin was an Enrollment Director who sold CAFC RESPs from 1989 until 2001.7 

12. The Respondent Larry Hrynew ("Mr. Hrynew") was one of three Enrollment Directors 

for CAFC in Alberta. As discussed below, CAFC appointed Mr. Hrynew as its Provincial 

Trading Officer with the Alberta Securities Commission ("ASC"). 

(2) The Predecessor Agreement 

13. Mr. Bhasin first became an Enrollment Director in 1989 when he signed an Enrollment 

Director Agreement with CAFC (the "Predecessor Agreement").8 There was no fixed term to 

the Predecessor Agreement. It would remain in force until one of the two parties terminated the 

agreement. 

5 Ibid. at para. 37. 
6 Hamilton v. Open Window Bakery Ltd. [2004] S.C.R. 303 at para 18, Appellant's Authorities at Volume II, Tab 58 
[Hamilton]. 
7 Decision of The Honourable Madam Justice Moen dated November 4, 2011 ("Trial Decision") at paras. 2, 8, 
Appellant's Record at Volume I, Tab 6. 
8 Ibid. at paras. 2-4. 
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14. Under the Predecessor Agreement, CAFC could terminate the agreement without cause at 

any time with "30 days' written notice."9 CAFC could also terminate the agreement 

immediately for cause. 10 

(.J) JVegotiation o/the Agreement and .Relevant Provisions 

15. In January 1998, CAFC sought to modernize its contract with Enrollment Directors. 

16. The negotiations leading to the Agreement began when CAFC circulated a draft 

agreement to a group of Enrollment Directors, including both Mr. Bhasin and Mr. Hrynew (the 

"Council"). 11 

17. The Council had the benefit of legal advice regarding the terms of the draft agreement. 

Scott Conover of Fasken Campbell Godfrey LLP provided a memorandum on February 17, 1998 

which was circulated to the members of the Council.12 The memorandum made several 

suggestions for changes to the draft agreement which were made to the final Agreement, 

including his suggestion that a termination without cause provision be removed from the 

Agreement. 13 As the Appellant acknowledges in his Factum, this "termination without cause 

provision ... was deleted from later drafts of the Agreement."14 

18. The Non-Renewal Clause was added to a later draft of the agreement, and is contained in 

section 3.3. of the executed Agreement. 15 It provides that either party could elect not to renew 

the Agreement with six months' notice to the other before the expiry of the three-year term. 16 

The only requirement for a party to not renew the Agreement was that it notify the other six 

9 Enrollment Director's Agreement dated November 17, 1989 ("Predecessor Agreement") at s. 6, Appellant's 
Record at Volume VI, Tab 25. 
10 Ibid. 
11 Letter from Ian Glen to Bhasin dated January 23, 1998, Respondents' Record, Tab 1. 
12 Memo of Scott Conover entitled "Enrollment Director Contract with Canadian American Financial Corp. 
(Canada) Limited ("CAFC") dated February 17, 1998 ("Scott Conover Memo"), Appellant's Record at Volume VII, 
Tab 98. 
13 Ibid. 
14 Factum of the Appellant at p. 20, FN 117. 
15 Ibid.: "the legal opinion [of Mr. Conover] made no reference to the non-renewal clause ins. 3.3, which was not 
then even in existence .. . "; The Agreement at s. 3.3, Appellant's Record at Volume VI, Tab 59. 
16 The Agreement at s. 3.3, ibid. 
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months in advance of the end of the term that it "desires expiry." If such notice is given, the 

Agreement "shall expire." 

19. Section 11.2 of the Agreement expressly states that there were no implied terms to the 

contract, and that the Agreement superseded any previous agreements (the "Entire Agreement 

Clause"). The Entire Agreement Clause provides as follows: 

This Agreement expresses the entire and final agreement between the 
parties hereto and supersedes all previous agreements between the 
parties. There are no representations, warranties, terms, conditions or 
collateral agreements, express, implied or statutory, other than expressly 
set out in this Agreement. 17 

20. The Agreement that resulted improved the rights of Enrollment Directors with regards to 

termination and non-renewal. The Agreement established a three-year term to the contract. 

CAFC could only terminate in the interim with cause, whereas, under the Predecessor 

Agreement, CAFC could terminate an Enrollment Director at any time without cause with 30 

days' notice. 

21. These improvements in the rights of the Enrollment Directors were specifically 

highlighted in a chart comparing the new Agreement to the Predecessor Agreement in September 

1998, which was reviewed by Mr. Bhasin.18 

22. Eleven months after receiving the first draft of the agreement, Mr. Bhasin signed the 

Agreement with CAFC on December 17, 1998, though it was back-dated to November 5, 1998.19 

(4) Mr. Bhasin and the Provincial Trading Officer 

23. The ASC began scrutinizing the compliance of CAFC and its agents in Alberta in 1998.20 

In particular, the ASC mandated that CAFC appoint a Provincial Trading Officer in Alberta 

("PTO"). The job of the PTO was to conduct compliance audits of CAFC agencies. 

17 Ibid. at s. 11.2 
18 Chart Comparing Old and New ED Contracts, dated 10 September 1998, Appellant's Record at Volume VI, Tab 
28; Cross-Examination of Harish Bhasin dated May 4, 2011, Trial Transcript at pp. 208-220, Respondents' Record 
at Tab 3. 
19 Trial Decision at para. 6, Appellant's Record at Volume I, Tab 6. 
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24. CAFC appointed Mr. Hrynew as the PTO. As one of three CAFC Enrollment Directors 

in Alberta, Mr. Hrynew and Mr. Bhasin were potentially competing for the same clients. On a 

number of occasions, Mr. Hrynew raised the possibility of merging his and Mr. Bhasin's 

agencies. 

25. CAFC also encouraged a merger between the two on August 15, 2000. Bruce Elliot, the 

Regional Vice President of CAFC, told Mr. Bhasin that CAFC wanted the two agencies to 

merge, and confirmed this by letter dated August 22, 2000.21 Mr. Bhasin replied that he did not 

wish to merge at that time. 22 

26. As PTO, Mr. Hrynew was required to inspect the records of CAFC agencies, and to 

conduct compliance audits. Mr. Bhasin was contractually obliged to permit compliance audits 

but objected to Mr. Hrynew because Mr. Hrynew was a potential competitor. In a letter dated 

January 4, 2001, Mr. Bhasin and another Enrollment Director advised CAFC that they had a 

number of problems with the compliance manual, and that they objected to Mr. Hrynew's 

involvement in the audits, given that he was a potential competitor of theirs.23 

27. On March 22, 2001, Mr. Hrynew attended at Mr. Bhasin's office in order to conduct a 

compliance audit. Mr. Bhasin refused to allow him access to his office records. Mr. Bhasin was 

concerned that Mr. Hrynew would use confidential information obtained from the audit in order 

to steal Mr. Bhasin's clients.24 

28. On May 3, 2001, Ian Glen, Chief Operating Officer of CAFC, wrote to Mr. Bhasin 

stating that he would "attempt to find an alternative provincial trading officer acceptable to the 

Alberta Securities Commission and to all of CAFC's Alberta Enrollment directors".25 Mr. Glen 

stated that if no agreement could be reached, that CAFC would terminate the Agreement 

20 Ibid. at para. 152. 
21 Letter from Bruce Elliot to Bhasin dated August 22, 2000, Appellant's Record at Volume VI, Tab 32. 
22 Letter from Bhasin to Bruce Elliot dated August 29, 2000, Appellant's Record at Volume VI, Tab 29. 
23 Trial Decision at para. 183, Appellant's Record at Volume I, Tab 6. 
24 Ibid. at para. 199. 
25 Letter from Ian Glen to Harish Bhasin dated May 3, 2001, Appellant's Record at Volume VI, Tab 47. 
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pursuant to Clause 8.3 for cause because of Mr. Bhasin's failure to comply with the terms of the 

Agreement. 

29. In the same letter, Mr. Glen advised Mr. Bhasin that CAFC had decided to not renew the 

Agreement with Mr. Bhasin starting November 4, 2001, pursuant to the Non-Renewal Clause. In 

compliance with the terms of the Non-Renewal Clause, the letter constituted six months' notice 

of non-renewal. 

(5) LJecision if Justice Moen 

30. Justice Moen held that CAFC breached its contract with Mr. Bhasin when it exercised its 

right to not renew the Agreement for another three-year term.26 The trial judge held that the 

Non-Renewal Clause could not be exercised by CAFC unless it made the decision in good faith, 

having regard to the interests of Mr. Bhasin.27 

31. The trial judge found that CAFC could only elect not to renew for an additional three-

year term if it had a "good reason" for non-renewal.28 

32. Although the trial judge states elsewhere in her Reasons that the issue here is not whether 

CAFC had a good reason for non-renewal, she ultimately concludes that CAFC failed to act in 

good faith because it triggered the non-renewal clause "arbitrarily".29 She found that "CAFC 

acted in bad faith when it ended the Agreement because Mr. Bhasin refused to merge with 

Hrynew."30 She further found that "using the non-renewal provision because of Bhasin's failure 

to submit to an audit by Hrynew was [an] act of bad faith."31 

33. Further, the trial judge held that CAFC was required to explain to Mr. Bhasin the reason 

why it chose not to renew the agreement, and faulted CAFC for only informing Mr. Bhasin of its 

26 Trial Decision at para. 261, Appellant's Record at Volume I, Tab 6. 
27 Ibid. at para. 232. 
28 Ibid. at para. 104. 
29 Ibid. at paras. 231-232. 
30 Ibid. at para. 234 (emphasis added). 
31 Ibid. at para. 261 (emphasis added). 
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intention to not renew once it was "too late",32 notwithstanding that he was given the six months' 

written notice as required by the express terms of the Non-Renewal Clause. 

34. The trial judge held that the parties only intended for the Non-Renewal Clause to apply in 

cases where CAFC had a "very good reason" for not renewing: 

[I]t seems unlikely that either party considered that they were entering 
into a contract that would not be renewed at the end of the three-year 
term unless there were a very good reason for doing so. The language of 
the Agreement was that renewal was automatic. [ ... ] The parties had to 
understand that the non-renewal clause would be exercised in good faith; 
h . f . 1 33 t at is airy. 

35. The trial judge's holding that CAFC was obligated to exercise its rights under the 

Agreement in good faith was based on two alternative justifications. 

36. First, the trial judge held that such a duty existed "by operation of law."34 She stated that 

there was an imbalance of power between CAFC and Mr. Bhasin, and that: 

I am imposing a term of good faith because the relationship between 
CAFC and Bhasin has an inherent and predictable vulnerability of the 
Enrollment Director. Therefore, the performance of the whole of the 
1998 Agreement should be exercised in good faith by operation of law. 35 

37. Second, and in the alternative, Justice Moen held that a duty of good faith was implied by 

the intentions of the parties. Justice Moen reasoned since cooperation and trust were important 

to the relationship between the parties, a duty of good faith was implied in the provisions of the 

Agreement: 

When one considers the whole of the relationship between CAFC and its 
Enrollment Directors, of which Bhasin was one, it is clear that the parties 
had to operate in good faith and there was a requirement of fairness 
between them. In other words, good faith was necessary to give business 
efficacy to the whole 1998 Agreement. 36 

32 Ibid. at para. 258. 
33 Ibid. at para. 104 (emphasis added). 
34 Ibid. at para. 64. 
35 Ibid. at para. 86. 
36 Ibid. at paras. 100-101. 
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38. Justice Moen held that the Entire Agreement Clause had no application and could not be 

used to interpret the Agreement because of the imbalance of power between Mr. Bhasin and 

CAFC.31 

39. The trial judge calculated damages based on the amount that Mr. Bhasin would have 

earned before he turned 65 on May 31, 2010, which was nine years (or three contract renewals) 

after the Agreement with CAFC expired. In addition, she awarded damages to Mr. Bhasin for 

the value of the loss of his business in the amount of $87 ,000. In total, the trial judge awarded 

damages in the amount of $455,064, inclusive of interest.38 

(6) LJecision if the Co1,1r/ 0/ Appeal 

40. The Court of Appeal unanimously allowed the Respondents' appeal and dismissed the 

action. 

41. First, it held that Mr. Bhasin did not plead any material facts that would support the 

existence of a duty of good faith, nor any facts that would suggest to the Defendants that a duty 

of good faith would be alleged at trial. Indeed, as held by the Court of Appeal: 

Carefully checking the statement of claim confirms one complaint by 
Mr. Hrynew. He complains that the issues on which the Reasons for 
Judgment were based were never pleaded. The trial Reasons correctly 
stated that causes of action need not be pleaded, only facts (paras. 24-
25). However, the majority of the facts upon which the Reasons based 
those conclusions were not pled either. An allegation that the respondent 
Bhasin was "wrongfully terminated" is a conclusion, not a fact. The 
Reasons found for the respondent Bhasin on the basis of bad faith and 
dishonesty toward him. But old R 115 and new R 13.6(3) require a party 
to plead the matter to be relied on where there is illegality, fraud, malice 
or ill will, or wilful default.39 

42. Second, the Court of Appeal held that the trial judge erred in interpreting the Agreement 

by identifying "implied preconditions to non-renewal."40 The Court of Appeal held that the trial 

37 Ibid. at paras. 115-118. 
38 Judgment filed July 20, 2012, Appellant's Record at Volume I, Tab 3. 
39 Decision of the Court of Appeal at para. 19, Appellant's Record at Volume I, Tab 10. 
40 Ibid. at para. 24. 
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judge's interpretation would lead to a perpetual or indefinite agreement between the parties 

which could not be squared with the express language of the Agreement: 

The Reasons' conclusion very significantly altered the written words, 
particularly the words "in which event the Agreement shall expire ... ". 
The trial Reasons' interpretation effectively creates a perpetual, or at 
least indefinite, contract. Had Bhasin been younger, or uninterested in 
retiring, the judgment could have created a contract lasting 40 or 50 
years. 

[ ... ] 

Clause 3.3 of the contract says that it will expire at the end of three years 
if either party has given timely notice that it does not want the contract to 
renew itself automatically. Such notice was given. The Reasons find that 
such notice is ineffective, and that the contract will keep renewing itself 
automatically every three years, if the motive for giving the notice does 
not meet certain standards. That flatly contradicts the clause's words. 41 

43. Although the Court of Appeal held that there was no general duty of good faith in 

contract law, it held in the alternative that the application of the duties of good faith identified in 

the employment context to this commercial contract would not assist the Appellant in any event. 

Relying on this Court's decision in Keays, the Court of Appeal held: 

The only duty of good faith in employment contracts is relatively 
narrow: not to announce or implement their termination in a harsh or 
demeaning way. That duty does not extend to the reasons for 
termination, but to the manner of termination. Even if we accepted the 
contract here to be an employment contract, or a melded contract 
including an employment contract, that would not help the plaintiff.42 

44. Third, the Court of Appeal held that even if there were a breach of the Agreement, the 

Appellant would not be entitled to any damages because CAFC had the right to not renew the 

Agreement after the three-year term had come to an end.43 

41 Ibid. at paras. 25, 33. 
42 Ibid. at para. 27(2). 
43 Ibid. at para. 37. 
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45. Fourth, the Court of Appeal held that the trial judge made palpable and overriding errors 

in finding that there existed an inequality in bargaining power or sophistication between the 

parties.44 

46. The Court of Appeal further underlined that it rejected the trial judge's factual findings of 

bad faith in its decision on costs: 

The respondent alleges misconduct by the appellants, but some of those 
allegations were rejected on appeal, some are irrelevant (given the right 
not to renew), and many of them were before suit (if they occurred at 
all).45 

47. Accordingly, the Appellant's contention that the findings of bad faith were unchallenged 

or undisturbed by the Court of Appeal is false. 

PART II - ISSUES ON APPEAL 

48. The issues raised on this appeal are the following: 

(a) CAFC did not breach any duty of good faith in exercising its right to not renew 

the Agreement; 

(b) The Plaintiff failed to sufficiently plead that CAFC owed him a duty of good faith 

and breached this duty; 

( c) Mr. Hrynew did not commit the tort of inducing breach of contract, nor did the 

Respondents collectively commit the tort of unlawful-act conspiracy; and 

(d) The trial judge erred in her analysis of damages. 

44 Ibid. at para. 34. 
45 Memorandum of Judgment Regarding Costs dated May 24, 2013 at para. 2, Appellant's Record at Volume I, Tab 
11. 
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PART III- STATE:MENT OF ARGUMENT 

Standard of Review 

49. The standard of review for all of the points raised on this appeal is correctness as they 

relate to contractual interpretation.46 As the trial judge acknowledged in her Reasons, "[ w ]hether 

the contract includes an implied term of good faith is a matter of contractual interpretation and a 

legal conclusion."47 

A. CAFC DID NOT BREACH ANY DUTY OF GOOD FAITH IN EXERCISING 
NON-RENEWAL 

1. Law 

50. The Appellant casts the question on this appeal as whether there is any duty of good faith 

in Canadian law, and devotes the bulk of his Factum to arguing that good faith has a role to play, 

and very little justifying the radically different approach to good faith that he proposes. 

51. The Respondents' position is not, and never has been, that good faith plays no role in 

Canadian contract law. 

52. The duty of good faith is properly implied in two instances: 

(a) In some cases, there is a duty to act in good faith in the manner of terminating a 

contract. This will only exist where it is foreseeable at the time that the contract 

was made that bad faith termination will result in compensable damages 

attributable to the manner of termination, such as in employment contracts;48 and 

(b) contracting parties have a duty not to abuse discretionary powers under the 

contract in order to undermine the bargain struck between the parties.49 

46 McDonald Crawford v. Morrow, 2004 ABCA 150 at para. 5, Respondents' Authorities at Tab 16. 
47 Trial Decision at para. 33, Appellant's Record at Volume I, Tab 6. 
48 Wallace, supra note 3; Keays, supra note 2. 
49 Mesa Operating Ltd. v. Amoco Canada Resources Ltd., [1994] A.J. No. 201 at paras. 15, 19, (C.A.), Appellant's 
Authorities at Volume III, Tab 101 [Mesa]; Doucet v. Spielo Manufacturing Inc., 2011 NBCA 44, Appellant's 
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53. In the first type of case, the duty is related only to the manner of termination and not the 

decision to terminate. As this Court held in Wallace and confirmed in Keays, there is no duty of 

good faith owed to employees with regard to the decision to terminate. Identifying such a duty 

would fundamentally change employers' powers to determine the composition of their work 

force: 

The law has long recognized the mutual right of both employers and 
employees to terminate an employment contract at any time provided 
there are no express provisions to the contrary. [ ... ] A requirement of 
"good faith" reasons for dismissal would, in effect. contravene these 
principles and deprive employers of the ability to determine the 
composition of their work force. In the context of the accepted theories 
of the employment relationship, such a law would, in my opinion, be 
overly intrusive and inconsistent with established principles of 
employment law, and more appropriately, should be left to legislative 
enactment rather than judicial pronouncement.50 

54. The second type of case relates to the exercise of a discretionary right under the contract 

which, by its very nature, could only properly function if it was exercised in good faith. One 

example is a power to terminate a contract for cause. The requirement of cause would mean 

nothing if that party had an unrestricted right to decide that it did or did not have cause to 

terminate. 

55. Both of these scenarios depend on the particular agreement between the parties. In 

Keays, this Court emphasized that contractual duties and obligations are circumscribed by the 

reasonable expectations of both contracting parties. This includes the duty of good faith. Indeed, 

the majority in Keays held that the existence of a duty of good faith was determined by applying 

the classical principles of ascertaining the scope of a contract set down in Hadley v. Baxendale. 

Authorities at Volume I, Tab 41 at paras. 55; Imperial Oil Limited v. Young, 167 Nfld. & P.E.l.R. 280 (C.A.), at 
paras. 52, 136, 144, Respondents' Authorities at Tab 13 [Imperial Oil]; Klewchuk v. Switzer, 2003 ABCA 187 at 
paras. 32-33, Appellant's Authorities at Volume II, Tab 80; Civiclife.com Inc. v. Canada (Attorney General), [2006] 
O.J. No. 2474 (C.A.) at paras. 48-51, Appellant's Authorities at Volume I, Tab 29; WCI Waste Conversion Inc. v. 
ADI International Inc., 2011 PECA 14 at para. 104, 303, Respondents' Authorities at Tab 23; Agribrands Purina 
Canada Inc. v. Kasamekas, 2011 ONCA 460, at paras. 50-51, Appellant's Authorities at Volume I, Tab 4 
[Agribrands]; Transamerica Life Inc. v. ING Canada Inc., [2003] O.J. No. 4656, at para. 53 (C.A.) Appellant's 
Authorities at Volume III, Tab 193 [Transamerica]; Gateway Realty Ltd. v. Arton Holdings Ltd., [1991] N.S.J. No. 
362 at 10, 16 (QL), (Sup. Ct. -Trial Division), Respondents' Authorities at Tab 9. 
50 Wallace, supra note 3, at para. 75 (emphasis added). 
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56. Accordingly, when approaching an alleged duty of good faith, the first question, as in any 

exercise of contractual interpretation, is what "may reasonably be supposed to have been in the 

contemplation of both parties" at the time that the contract was formed.51 Or, put another way, 

"what did the contract promise?"52 

57. As held by the Ontario Court of Appeal in Agribrands Purina Canada Inc. v. Kasamekas, 

an implied duty of good faith cannot "alter the express terms of the contract, including the right 

to terminate on notice."53 

2. Application to the Facts in this Case 

58. CAFC did not owe a duty of good faith in the exercise of the Non-Renewal Clause. 

Identifying such a duty would create an unbargained for right that is contrary to the express 

terms of the contract. 

59. When interpreting a single provision of a contract, the Court must first look to the precise 

wording used by the parties in the provision in question. If the term is unambiguous, the analysis 

goes no further: the Court gives effect to the express agreement of the parties. As recently held 

by the Ontario Court of Appeal in Forest Hill Real Estate Inc. v. Harvey Kalles Real Estate Ltd.: 

If the language is not ambiguous, then the interpretive process ends 
there. No extrinsic evidence is admissible to interpret clear terms in a 
contract. That is not to suggest that meaning is attached to each word in 
isolation from the rest of the contract. Context can be used to assist in 
revealing the meaning of the words.54 

60. In interpreting the text of the Agreement, this Court stands in the same position as the 

trial judge. If as a matter of contractual interpretation this Court finds that the parties were free 

to exercise the Non-Renewal Clause, the appeal must be dismissed. 

51 Hadley v. Baxendale (1854), 9 Ex. 341, Respondents' Authorities at Tab 11, cited in Keays, supra note 2, at para. 
54 (emphasis added). 
52 Keays, supra note 2 at para. 56. 
53 Agribrands, supra note 49 at para. 51. 
54 Forest Hill Real Estate Inc. v. Harvey Kalles Real Estate Ltd., 2010 ONCA 884 at para. 10, Respondents' 
Authorities at Tab 7 [Forest Hill]. 



- 15 -

61. The Non-Renewal Clause provides as follows: 

The term of this Agreement shall be for a period of three years from the 
date hereof (the "Initial Term") and thereafter shall be automatically 
renewed for successive three year periods (a "Renewal Term"), subject 
to earlier termination as provided for in Section 8 hereof, unless either 
CAFC or the Enrollment Director notifies the other in writing at least six 
months prior to expiry of the Initial Term or any Renewal Term that the 
notifying party desires expiry of the Agreement, in which event the 
Agreement shall expire at the end of such Initial Term or Renewal Term, 
as applicable.55 

62. The Non-Renewal Clause only permits one interpretation: the parties are entitled to not 

renew the Agreement for another three-year term provided they give the other party six months' 

notice prior to the expiry of the term of the Agreement. If such notice is provided, the 

Agreement "shall expire." 

63. Some contractual provisions are termed "discretionary" where they impose an obligation 

(either implicitly or explicitly) to act reasonably in making a particular decision. For instance, in 

Brule Construction Ltd. v. Ottawa (City), the contractual provision at issue entitled the contractor 

to be reimbursed "reasonable costs" incurred as a result of delay. The stipulation that the costs 

need to be reasonable led to the conclusion that the clause cannot be exercised arbitrarily: "the 

owner's discretion must be exercised reasonably, honestly, and in good faith."56 

64. The Non-Renewal Clause contains no terms that limit the parties' right to not renew the 

Agreement. As held by Justice Park in Goering v. Mayfair Golf and Country Club Co., where a 

termination clause contains no "discretionary words or phrases," the parties are free to terminate 

(or in this case, not renew) without having to satisfy any "objective standard of action 

reasonably, fairly, honestly and in good faith."57 

55 The Agreement at s. 3.3 (emphasis added), Appellant's Record at Volume VI, Tab 59. 
56 Brule Construction Ltd. v. Ottawa (City), [1991] OJ. No. 1980 (C.A.) at para. 6, Appellant's Authorities at 
Volume I, Tab 21. 
57 Goering v. Mayfair Golf and Country Club Co., 2001 ABQB 398 at para 47, Respondents' Authorities at Tab 10. 
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65. The Non-Renewal Clause is an option that is open to either party to bring the Agreement 

to an end at the end of the three-year term. To place unbargained-for conditions on the use of the 

Non-Renewal Clause destroys its very purpose.58 

66. Moreover, the clear meaning of the Non-Renewal Clause is confirmed by section 8 of the 

Agreement (the ''Termination for Cause Provisions") and the Entire Agreement Clause. 

67. The Non-Renewal Clause distinguishes between non-renewal of the Agreement and 

"earlier termination as provided for in section 8." This is particularly significant since section 8 

of the Agreement specifies what types of cause would be required to terminate the Agreement 

with different notice periods: 

(a) section 8.2 states that 60 days' notice must be given if CAFC wishes to terminate 

the Agreement for failure to obtain a minimum of 1,500 net scholarship units 

during the calendar year; 

(b) section 8.3 states that 30 days' notice must be given if CAFC wishes to terminate 

in the event of an Enrollment Director failing to observe his or her obligations 

under the Agreement, or for failing to maintain and operate his/her business in 

accordance with good business practices and conducts him/herself in a manner 

which "in the opinion of CAFC, might injure the reputation of CAFC, the 

Foundation, the Depository and Trustees;" and 

(c) section 8.4 specifies that written notice may be given of immediate termination in 

the event of bankruptcy, mental incompetency, failure to be registered with the 

applicable securities commission, conviction for a criminal offence, or death. 59 

68. As held by the Supreme Court of Canada in Tercon Contractors Ltd. v. British Columbia, 

where the parties use two different expressions in the contract, it stands to reason that the two 

expressions mean different things.6Cl 

58 Canadian Long Island Petroleums Ltd. v. Irving Industries (Irving Wire Products Division) Ltd., [1975] 2 S.C.R. 
715 at 732, Respondents' Authorities at Tab 5. 
59 The Agreement at ss. 8.2, 8.3 and 8.4, Appellant's Record at Volume VI, Tab 59. 
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69. Where the parties intended to require cause for termination, they so specify in the 

Agreement. The fact that the requirement of cause is clearly spelled out in one part of the 

Agreement (the Termination for Cause Provisions) and is absent from the Non-Renewal Clause, 

is further proof that no cause for non-renewal is required. 

70. For the same reason, the Court should reject the Appellant's circular submission that, 

because provisions other than the Non-Renewal Clause impose duties of reasonableness on the 

parties, that this somehow injects such duties into the Non-Renewal Clause.61 To the contrary, 

the fact that those duties are found elsewhere in the Agreement means they are all the more 

notably absent from section 3.3. 

71. This Court considered a similar issue in Hillis Oil & Sales Ltd. v. Wynn's Canada, Ltd. 

and held that the termination clauses should be interpreted together and collectively: 

If it stood alone as the only termination clause in the distributorship 
agreements clause 23 would have to be construed, I think, as permitting 
termination with or without cause by either party with immediate effect. 
But clause 23 cannot be regarded as standing alone; it must be construed 
in the light of the agreement as a whole, and in particular in the light of 
the other termination provision in clause 20.62 

72. Not only is the Non-Renewal Clause unambiguous on its own terms, its meaning is also 

confirmed when it is considered in the context of the Termination for Cause Provisions contained 

in the Agreement. As held in Forest Hill Real Estate Inc., "the interpretive process ends 

there."63 

73. In these circumstances, there can be no recourse to extrinsic evidence of the parties' 

intentions. Further, the Entire Agreement Clause specifies that there are no implied terms to the 

Agreement, confirming the clear language of the Agreement. 

60 Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), [2010) 1 S.C.R. 69 at para 75, 
Respondents' Authorities at Tab 21; see also BG Checo International v. BC Hydro, [1993) 1 S.C.R. 12 at 23-24 
Respondents' Authorities at Tab 4. 
61 Factum of the Appellant at para. 68. 
62 Predecessor Agreement at s. 6, Appellant's Record at Volume VI, Tab 25. 
63 Forest Hill, supra note 54, at para. 10. 
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3. Errors Committed in Identifying a Duty of Good Faith 

74. Justice Moen erred in her interpretation of the Agreement by according only secondary 

importance to the text of the Agreement between the parties, instead focusing on her view of the 

relationship between the parties both before and after the Agreement was signed. 

75. The trial judge erred in holding that it was an "implied" term that the parties would 

exercise the Non-Renewal Clause only if they had a "good reason". After concluding that the 

meaning of the Non-Renewal Clause was "clear" and "not ambiguous,"64 the trial judge should 

have ended the analysis there: no extrinsic evidence could be considered. 

76. As discussed below, the two bases identified by the trial judge for identifying a duty of 

good faith do not support her conclusion. 

77. First, the trial judge held that the duty of good faith was imposed by "operation of law" in 

the same way that the common law had identified duties of good faith in the employment and 

franchise contexts. However, the trial judge failed to recognize that the application of the duty of 

good faith into these categories of contracts flows from the shared reasonable expectations of the 

parties at the time that they entered into the contractual relationship. As such, the duty serves to 

vindicate these expectations, rather than create new, unbargained-for rights. 

78. The Agreement in this case does not fall into either category. It is a commercial contract 

in which Mr. Bhasin is engaged as an independent contractor. The clear intentions of the parties 

as recorded in the Agreement should govern. 

79. Second, the trial judge held that the duty of good faith was implied by her view of the 

intentions of the parties and the structure of their relationship. However, "intentions" in such a 

case cannot mean subjective intentions. As held by this Court in Eli Lilly v. Novopharm Ltd.: 

The contractual intent of the parties is to be determined by reference to 
the words they used in drafting the document, possibly read in light of 
the surrounding circumstances which were prevalent at the 

64 Trial Decision at para. 124, Appellant's Record at Volume I, Tab 6. 
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time. Evidence of one party's subjective intention has no independent 
place in this determination.65 

80. The express language of the Agreement establishes that the parties intended that they 

were entitled to trigger the Non-Renewal Clause without needing cause, provided they gave the 

requisite six months' notice. 

81. Any doubt about the existence of an implied duty of good faith is resolved by the Entire 

Agreement Clause which expressly provides that there are no "representations, warranties, terms 

conditions or collateral agreements, express, implied or statutory, other than expressly set out in 

this Agreement."66 

a) Ho Duty /mpli'ed by "Operation if Law" 

82. The trial judge held that Mr. Bhasin's vulnerability to CAFC was equivalent to the 

vulnerability of an employee vis-a-vis an employer, and therefore that the duty of good faith 

owed in employment contracts applied. 67 

83. In reaching this conclusion, the trial judge erred for four reasons. 

84. First, the additional obligations imposed on contractual relationships in either the 

employment or franchise context are specific to those contexts only and based on the reasonable 

expectations arising from such contexts. These obligations should not be applied by analogy to 

commercial contracts. As acknowledged by the trial judge in her Reasons for Decision, the 

Agreement is "clearly" not an employment or a franchise agreement.68 Commercial contracting 

parties must be free to negotiate agreements for services without being subject to implied duties 

or other rules.69 

85. Second, she erred in holding that an imbalance of power between commercial contracting 

parties allows the weaker party to escape from his or her contractual agreement. In the absence 

65 Eli Lilly & Co. v. Novopharm Ltd., [1998] 2 S.C.R. 129 at paras. 54 and 59-60, Respondents ' Authorities at Tab 6 
66 The Agreement at s. 11.2, Appellant's Record at Volume VI, Tab 59. 
67 Trial Decision at paras. 71-72, Appellant's Record at Volume I, Tab 6. 
68 Ibid. at para. 71. 
69 Transamerica, supra note 49 at para. 53. 
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of a finding of unconscionability, the relative bargaining power between the parties should play 

no part in the interpretation of the contract. 

86. As held by the Court of Appeal, the finding of an inequality of bargaining power amounts 

to a palpable and overriding error.70 

87. The trial judge failed to consider the fact that Mr. Bhasin and the other members of the 

Council managed to gain significant improvements in their rights when they negotiated, with the 

assistance of legal counsel, the changes to the Agreement from the earlier Predecessor 

Agreement. For instance, the lawyer's memorandum called for the removal of the termination 

without cause provision in clause 8.3 of the draft agreement.71 As pointed out by the Appellant 

in his Factum, this clause was removed from the draft agreement by CAFC.72 

88. The improvement in the rights of the Enrollment Directors was specifically highlighted in 

a memorandum reviewed by Mr. Bhasin.73 Enrollment Directors were now entitled to 

guaranteed three-year terms, and were entitled to six months' notice of non-renewal prior to the 

expiry of the term under the Agreement, as compared to the 30 days' notice of termination 

without cause at any time under the Predecessor Agreement. 

89. This is not a case in which the contract contains an ambiguous clause which the parties 

could be excused for misinterpreting. The wording of the Non-Renewal Clause is clear, was 

understood by the Enrollment Directors, was negotiated by the parties, and was ultimately agreed 

to by the Enrollment Directors who signed the Agreement after having received the benefit of 

legal advice. In other words, it represents the reasonable expectations of the parties with respect 

to renewal and limits the expressly bargained-for rights of Mr. Bhasin to a three-year contract. 

70 Decision of the Court of Appeal at para. 34, Appellant's Record at Volume I, Tab 10. 
71 Scott Conover Memo, Appellant's Record at Volume VII, Tab 98; Minutes of March 3, 1998 Executive 
Committee Meeting at pp. 4-5, 7, Respondents' Record at Tab 4 
72 Minutes of March 3, 1998 Executive Committee Meeting at p. 7, ibid; The Agreement at s. 8, Appellant's Record 
at Volume VI, Tab 59; Factum of the Appellant at p. 20, FN 117. 
73 Chart Comparing Old and New ED Contracts, dated 10 September 1998, Appellant's Record at Volume VI, Tab 
28. 
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90. As held by Justice Wilkins in J.S. Saville Holdings Inc. v. Suzuki Canada Inc., a party 

may not rely on an inequality of bargaining power to argue for a more favourable interpretation 

of an agreement where it has chosen to accept the term in question following negotiations: 

In circumstances where someone seeks to become a dealer or franchise 
operator for a large central organization, it is more than apparent that one 
of the parties is larger and more powerful than the other. Persons in the 
position of this applicant are seeking to become contractually bound to 
the larger party for their personal economic advantage. [ ... ] When the 
party in the more dominant position proffers a contract which contains 
terms which, if exercised, could be to the economic disadvantage of the 
lesser party, and when that lesser party raises the issue of those terms in 
the negotiations and the other party declines to change the wording of the 
contract, the battle lines are drawn. Having perceived the difficulty and 
having raised the subject in negotiations. it is my view that if the lesser 
party then proceeds to execute the agreement, it is clear that a business 
decision has been made that the economic advantages to be gained by 
executing the agreement are more advantageous than the economic 
disadvantages that may be occasioned by the consequences arising from 
the provisions of the clause in question. Having understood the content 
and the nature of the clause in question and having decided to execute 
the agreement in any event, it little behooves the lesser party to now 
come back to the Court and ask the Court to imply into the agreement 
terms varying the terms which that party considered at the time of 
entering into the agreement and which that party agreed to with a full 
understanding of the consequences arising therefrom. 74 

91. The third reason that the trial judge erred in finding that the duty of good faith was 

imposed by "operation of law" is that the Agreement was not terminated. Rather, it was not 

renewed at the end of a prescribed term set out in the Agreement. Contracting parties are free to 

let contracts expire at the end of their term. Otherwise, the stipulated term of the contract would 

be meaningless. 

92. Fourth, even if the Agreement were analogous to employment and franchise agreements, 

and even if the exercise of the Non-Renewal Clause amounted to termination rather than non

renewal, this would only entitle Mr. Bhasin to reasonable notice of termination at common law, 

which he was afforded by CAFC and which was governed by the Agreement. 

74 J.S. Saville Holdings Inc. ( c.o.b. Guelph Suzuki) v. Suzuki Canada Inc., [1995] O.J. No. 2280 at para 48 (emphasis 
added), Respondents' Authorities at Tab 14. 
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93. Indeed, the duty of good faith which the trial judge implied in the Agreement is one that 

does not exist in the employment context and goes far beyond what this Court has said about 

employer-employee relationships. 

94. In Wallace, this Court held that there is no implied duty to terminate for cause and no 

implied duty to terminate only for legitimate business reasons.75 

95. Even if this Court were to accept that Mr. Bhasin was entitled to the same protections that 

employees receive, CAFC was not obligated to renew the Agreement and it was not obligated to 

have a "good faith" reason for its decision to not renew. 

96. Nor did CAFC breach a duty of good faith in the manner in which it exercised the Non

Renewal Clause. In Keays, this Court held that damages for the manner of dismissal are only to 

be awarded in cases where the parties anticipated that mental distress would result from 

termination: 

Thus, if the employee can prove that the manner of dismissal caused 
mental distress that was in the contemplation of the parties, those 
damages will be awarded not through an arbitrary extension of the notice 
period, but through an award that reflects the actual damages. 76 

97. The trial judge held that this was not a case in which damages for mental distress could 

be awarded. The trial judge found that CAFC and Mr. Bhasin did not contemplate mental 

distress in the formation of the Agreement, and accordingly that damages for mental distress 

could not be awarded. The trial judge held that: 

[ ... ] based on the evidence before me I am not satisfied that the parties to 
this commercial contract reasonably contemplated that its breach would 
result in mental distress ... To award damages for mental distress in these 
circumstances would stretch this principle beyond reasonable limits.77 

75 Wallace, supra note 3 at para. 75. 
76 Keays, supra note 2 at para. 59. 
77 Trial Decision at para. 509, Appellant's Record at Volume I, Tab 6. 
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98. Accordingly, there can be no breach of an implied duty regarding the manner of 

termination. 

99. In addition to the findings of breach of contract relating to the Non-Renewal Clause, 

Justice Moen held that CAFC breached the Agreement "by breaching the implied term of good 

faith, when CAFC required that Mr. Bhasin submit to an audit by Mr. Hrynew and required that 

Mr. Bhasin provide Mr. Hrynew with access to Mr. Bhasin's business records."78 

100. In coming to this conclusion, Justice Moen erred. 

101. The audit in question "never did take place and the 1998 Agreement ended under the 

non-renewal provision."79 Having made this determination, it was not open to Justice Moen to 

ground her finding of breach of contract on what amounted to, at most, a declaration by CAFC of 

its intention to take a particular course of action. 

102. CAFC was candid with Mr. Bhasin throughout the process: it advised him that it wanted 

him to merge with another agency, and informed him that it was considering terminating him for 

cause for refusing to allow an audit of his agency by the PT0.80 Ultimately, CAFC decided that 

it would not terminate the Agreement for cause. Instead, it decided to allow the Agreement to 

finish the Initial Term and it provided the required six months' notice that it would not renew the 

Agreement for another term. 

103. The trial judge found that it would have been "more honest" for CAFC to terminate the 

agreement for cause,81 ostensibly on the basis that since CAFC believed it had cause to 

terminate, it was required to rely on the Termination for Cause Provisions rather than the Non

Renewal Clause. On the contrary, CAFC was permitted to elect non-renewal as opposed to 

termination for cause. The Agreement did not obligate CAFC to privilege one course of action 

over another. 

78 Ibid. at para. 226. 
79 Ibid. at para. 214. 
80 Letter of Mr. Glen to Bhasin dated May 3, 2001, Appellant's Record at Volume VI, Tab 47. 
81 Trial Decision at para. 233, Appellant's Record at Volume I, Tab 6. 
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104. Further, even in the employment context, the parties are entitled to determine the amount 

of notice that is required for non-renewal. As held by the Ontario Court of Appeal in Aldo 

Ippolito & Co. Ltd. v. Canada Packers Inc., "the law is clear that the parties to an employment 

agreement may agree upon the length of notice required to be given by each party in order to 

terminate the employment. "82 

b) Ho .Duty /mp lied by /ntention o/ the Parties 

105. The trial judge erred in holding, in the alternative, that a duty of good faith could be 

implied into the Agreement based on her view of the intentions of the parties. 

106. As held by the Supreme Court of Canada in MJB, implied terms of contract may only be 

identified in limited circumstances. Justice Iacobucci stated that: 

As mentioned, LeDain J. stated in Canadian Pacific Hotels Ltd., supra, 
that a contractual term may be implied on the basis of presumed 
intentions of the parties where necessary to give business efficacy to the 
contract or where it meets the "officious bystander" test. It is unclear 
whether these are to be understood as two separate tests but I need not 
detennine that here. What is important in both formulations is a focus on 
the intentions of the actual parties. A court, when dealing with terms 
implied in fact, must be careful not to slide into detennining the 
intentions of reasonable parties. This is why the implication of the term 
must have a certain degree of obviousness to it, and why, if there is 
evidence of a contrary intention, on the part of either party, an implied 
term may not be found on this basis.83 

107. When faced with a contractual provision that is "clear" and "not ambiguous'', the trial 

judge was required to interpret the Non-Renewal Clause on the clear terms used by the parties. 

No implied duties may be identified in the case of a clear provision. 

108. This view was expressed by Justice McMahon in Marathon Canada Ltd. v. Enron 

Canada Corp.: 

82 Aldo Ippolito & Co. Ltd. v. Canada Packers Inc. (1986), 57 O.R. (2d) 65 (C.A.) at 68, Respondents' Authorities at 
Tab3. 
83 MJB Enterprises Ltd. v. Defence Construction (1951) Ltd., [1999] 1 S.C.R. 619 at para. 29, Respondents' 
Authorities at Tab 17 [MJB]. 
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Where their words are equivocal or absent, there may be room to imply 
expectations having regard to commercial context. That is not the case 
here as I have already concluded. Exercising one's contractual right of 
termination is not evidence of a breach of good faith. 84 

109. Further, the Entire Agreement Clause specified that there were no implied terms to the 

Agreement. As held by the Alberta Court of Appeal in Pocklington: 

It seems to us that much of what the trial judge did was to amend the 
Management Services Agreements by implication, conduct, oral 
discussions, or oral agreements. The quoted [entire agreement] clauses 
alone would suffice to prevent that. 

When the deal is complete in the written contracts, and not subject to an 
escrow, other evidence (parol evidence) is inadmissible to vary or 
contradict a clear written contract. 

Even earlier promises or representations, otherwise having legal effects, 
may be wiped out by suitable contractual clauses. There is such a "whole 
contract" clause here. Such a clause may also bar side oral contracts. 

Similarly, the parties may validly contract, as they did here, that oral 
modifications of the contract will be ineffective, and that amendments 
must be written. 

The power to imply terms is to be used cautiously, and no implied term 
can be inconsistent with or contrary to the express terms of the contract.85 

110. The three grounds identified by Justice Moen for implying a duty of good faith do not 

support her conclusion. 

111. First, the trial judge held that CAFC did not establish "a contrary and deliberate decision, 

on the part of CAFC to exclude good faith operations." This is not so. The language used in the 

Non-Renewal Clause is clear and unambiguous. Either party may give notice of non-renewal if it 

so "desires". There is no requirement of reasons or good faith in the Non-Renewal Clause. 

Implied duties may not be imposed in the face of clear text. 86 

84 Marathon Canada Ltd. v. Enron Canada Corp., [2008) A.J. No. 1113 (Q.B.) at para. 131, Respondents' 
Authorities at Tab 15. 
85 Gainers Inc. v. Pocklington Holdings Inc., 2000 ABCA 151 at paras. 14-18, internal citations omitted, 
Respondents' Authorities at Tab 8. 
86 MJB, supra note 83 at para. 44. 
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112. Second, the trial judge found that there was an implied duty of good faith based on her 

finding that the relationship between CAFC and Mr. Bhasin "required co-operation between 

them."87 

113. The fact that contracting parties must cooperate in performing the contract is not 

evidence of a general duty to renew the relationship indefinitely that supersedes the express 

terms of the contract, especially the terms which bring the contract to an end. All commercial 

contracts require co-operation between the parties on some level. 

114. Rather, the test for implying and giving content to duties of good faith is one of 

"necessity": the Court must ask if the term is necessary to give business efficacy to the 

agreement; thereby protecting the rights and obligations bargained-for by the parties.88 By their 

nature, implied duties of good faith must be narrowly tailored and restricted to specific 

provisions and powers under the contract. 

115. Third, the trial judge implied a duty of good faith based on her finding that neither party 

would have expected the Agreement to not be renewed at the end of the three-year term unless 

there was a "very good reason for doing so," and that the conduct of CAFC "defeated the 

purpose" of the Agreement. 

116. This holding is in error since, contrary to the trial judge's conclusion, CAFC's non

renewal of the Agreement did not "defeat the purpose" of the Agreement; rather, non-renewal is 

a right expressly provided for in the Agreement. The Non-Renewal Clause defines the parties' 

agreement. By definition, it cannot defeat it. 

117. Further, Mr. Bhasin' s subjective expectations are irrelevant to the interpretation of the 

Agreement. Indeed, the law only protects expectations shared by both parties at the time that the 

87 Trial Decision at para. 100, Appellant's Record at Volume I, Tab 6. 
88 MJB, supra note 83 at para. 29. 
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contract was formed. 89 The clear intention of the parties as expressed in the text of the 

Agreement is that either party could decline to renew the Agreement if it desired to do so.90 

118. The trial judge found that CAFC assured Mr. Bhasin that the Non-Renewal Clause would 

only be used in cases such as mental incompetence or child pomography.91 

119. However, in reaching this conclusion, the trial judge made a palpable and overriding 

error by relying on discussions relating to a termination without cause provision that had 

appeared in an earlier draft of the agreement, and was later deleted and not included in the final 

executed Agreement. 

120. On March 3, 1998, CAFC held a conference call with the Council to discuss Mr. 

Conover's memorandum and the draft agreement that was circulated in February 1998.92 As 

noted by the Appellant in his Factum, the Non-Renewal Clause "was not even in existence" in 

the February draft, though the draft agreement contained "a termination without cause provision 

that was deleted from later drafts of the Agreement."93 

121. During this call, Mr. Bhasin objected to the "termination without cause" provision 

contained in the February draft agreement.94 Harold Agla, then Senior Vice-President of CAFC, 

stated that the "termination without cause" provision would be used in cases where it would be 

"very messy" to prove the cause for termination, such as cases where an Enrollment Director 

"became mentally incompetent" or was "a suspected or convicted pedophile."95 

89 Imperial Oil, supra note 49 at paras. 136, 144; Mesa, supra note 49 at para. 19. 
90 Forest Hill, supra note 54 at para. 10. 
91 Trial Decision at para. 106, Appellant's Record at Volume I, Tab 6. 
92 Minutes of the March 3, 1998 Executive Council Meeting at p. 1, Respondents' Record at Tab 4: 'The purpose of 
the Conference Meeting was to move along the various issues that were identified in the Scott Conover document of 
February 171h ... " 
93 Factum of the Appellant at p. 20, FN 117. 
94 Minutes of the March 3, 1998 Executive Council Meeting at pp. 4-5, 7, Respondents' Record at Tab 4 
95 Ibid. at p. 4. 
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122. The Enrollment Directors continued to object and requested that grounds for termination 

be listed in the Agreement, which Mr. Agla agreed to do.96 

123. Justice Moen made a palpable and overriding error of fact when she found that the 

parties were discussing the Non-Renewal Clause, and relied on this erroneous finding to support 

her conclusion that the parties understood that the Non-Renewal Clause would only be exercised 

in good faith: 

When CAFC was preparing the 1998 Agreement, it met with certain 
Enrollment Directors across Canada who expressed concern about the 
non-renewal provision. At the time, the senior executives of CAFC 
assured the Enrollment Directors that clause 3.3 would never be used 
without a good reason. CAFC used several examples of situations to 
explain how clause 3.3 might be used, including mental incompetence of 
an Enrollment Director and if one of the Enrollment Directors was 
disclosed as being involved in child pornography. These are examples of 
situations where it is obvious that CAFC would want to dissociate itself 
from the Enrollment Director, and CAFC would use clause 3.3 to trigger 
non-renewal of the contract. The purpose of this clause was to cover 
situations that the parties could not contemplate. It would simply not be 
possible for both parties at the time of entering into the agreement to 
consider what all of those circumstances might be, and for that reason the 
provision was drafted broadly. Clause 3.3 is a specific example of a term 
that the parties understood would only be exercised in good faith.97 

124. Justice Moen compounded her error by inferring that the negotiations leading to the 

Agreement evidenced an imbalance in bargaining power: 

When the Enrollment Directors expressed concern about clause 3.3 
during the consultation between CAFC and the Enrollment Directors, the 
Enrollment Directors were not able to get more favourable terms with 
respect to non-renewal.98 

To the contrary, the parties were discussing a termination without cause provision that was 

deleted from the later drafts of the agreement, not the Non-Renewal Clause.99 

96 Ibid. at p. 7: "Harish [Bhasin] re-visited the issue of termination without cause, and Harold [Agla] commented that 
we had already agreed to identify some specifics and we moved on." 
97 Trial Decision at para. 106, Appellant's Record at Volume I, Tab 6. 
98 Ibid. at para. 75. 
99 Factum of the Appellant at p. 20, FN 117. 
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125. More importantly, the finding at trial was contrary to the express terms of the executed 

Agreement since mental incompetence and the commission of a criminal offence are both 

grounds for immediate termination for cause under section 8 of the Agreement.100 

4. Appellant's Proposed Approach to the Duty of Good Faith Should be 
Rejected 

126. The Appellant asks this Court to fundamentally change the law on duties of good faith. 

He submits that where the following two conditions are met, a duty of good faith ought to be 

implied into the exercise of contractual rights: 

(a) The agreement gives the defendant the power to unilaterally defeat a "legitimate 

contractual objective of the plaintiff'; and 

(b) The agreement does not clearly allow the defendant to exercise his power without 

any regard for that objective. 101 

127. Mr. Bhasin's model of good faith is wrong in law since: 

(a) the parties to a contract are only obligated to do that which they agree to. Mr. 

Bhasin's model is unsupported by any of the authorities he cites, from either 

Canadian jurisprudence, other common law jurisdictions or the civil law world; 

(b) it is contrary to this Court's holding in Wallace v. United Grain Growers Ltd. that 

there is no duty of good faith owed to employees with regard to the decision to 

terminate, and would invite parties to challenge the reason for non-renewal and 

termination in every contractual relationship, including every employment 

relationship; 102 

(c) if a stand-alone duty of good faith is divorced from the actual negotiated rights of 

the parties, there is no principled way to calculate damages. Mr. Bhasin had no 

100 The Agreement at s. 8.4, Appellant's Record at Volume VI, Tab 59. 
101 Factum of the Appellant at para. 51. 
102 Wallace, supra note 3, at para. 75. 
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right to have his contract renewed once, let alone three times until his planned age 

of retirement; and 

( d) it would lead to irreconcilable conflicts where the parties do not share the same 

subjective goals. 

(a) Mr. Bhasin's Model is contrary to the objective model of contracts and 
unsupported by any authority 

128. By placing the focus on the independent objectives of one of the parties, rather than the 

shared and assumed objectives under the agreement, the Appellant would give contractual and 

legal force to unbargained-for and subjective goals. The outcome that one of the parties merely 

hopes to achieve does not entitle that party to a remedy. 

129. The current and correct state of the law is that a party is not permitted to abuse a right to 

defeat the bargain struck between the parties. The objectives of the parties are often very 

different; the bargain struck between them is one and the same. 

130. The Appellant has identified no support in the jurisprudence for a model of good faith 

that is unmoored from the parties' actual obligations under the contract, and is instead based on 

either party's independent objectives, whether or not it is adopted or understood by the other. 

This is all the more remarkable in view of the sheer number of authorities cited by Mr. Bhasin. 

131. The Appellant relies on Esmail v. Petro-Canada and Valley Equipment Ltd. v. John 

Deere Ltd., neither of which assist his position. In Esmail, the plaintiff argued that Petro-Canada 

was obligated to renew his lease and agency unless it had a good faith reason not to do so. 

Justice Spence rejected the plaintiffs argument, holding that it would result in "an extension of 

the principle of good faith beyond its current application by the courts."103 In Valley Equipment, 

Justice Glennie held that the defendant acted in bad faith in its exercise of a clause entitled 

103 Esmail v. Petro- Canada, [1995] O.J. No. 924 at para. 22 (Gen. Div.), Appellant's Authorities at Tab 46. 
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"Immediate Cancellation for Cause," which bears no resemblance to the Non-Renewal Clause in 

the case at bar. 104 

132. Indeed, many of the authorities cited by the Appellant underline precisely why his 

proposed model must be rejected. One striking example is Hall's text Canadian Contractual 

Interpretation Law, cited by the Appellant for the existence of the duty of good faith. A key 

passage of that text explains why a duty of good faith must be contained so as not to create new 

rights independent from what the parties agreed to in the contract: 

The scope of the duty will be contained as long as the principle in 
Transamerica is followed such that the duty cannot create new, 
unbargained-for rights and obligations. As such, the duty would remain 
grounded in the actual contractual covenants of the parties, and would 
serve only to set the framework in which those covenants will be 
interpreted.105 

(b) Mr. Bhasin's Model is Contrary to Wallace 

133. Mr. Bhasin submits that his primary contractual objective in signing the Agreement was 

"the continuation of his relationship with CAFC". 106 Accordingly, Mr. Bhasin's objective when 

signing the Agreement with a specified three-year term was to have a perpetual relationship with 

the other party. This is not what he bargained for, and this is not what was accepted by the other 

party. 

134. Under the Appellant's model, every time an employee is terminated, he or she may 

challenge the decision to terminate alleging that a court should deem the reason to be 

insufficient. 

104 Valley Equipment Ltd. v. John Deere Ltd. (2000), 4 B.L.R. (3d) 282 (N.B.Q.B.) at para. 146, Respondents' 
Authorities at Tab 22. 
105 G.R. Hall, Canadian Contractual Interpretation Law, 2nd ed. (Markham, Ont.: LexisNexis Canada, 2012) at p. 
347, Appellant's Authorities at Volume V, Tab 166. 
106 Factum of the Appellant at para. 54. 
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135. This is contrary to this Court's jurisprudence. As held by this Court in Wallace, no 

obligation of good faith constrains the decision to terminate; rather, such a duty would 

exclusively apply to the manner of termination. 107 

136. It can be safely said that most employees enter employment agreements to continue their 

relationship with their employer, the objective claimed by Mr. Bhasin. The factual points from 

the Trial Decision relied upon by Mr. Bhasin to ground a duty of good faith would also 

presumably be found in just about every contractual relationship, including every employment 

relationship: 

(a) That the parties anticipated that they would trust one another; 

(b) That the parties expected that they would cooperate under the agreement; 

( c) That the complaining party believed there was more to their agreement than the 

bare language of the agreement itself. 

137. In all cases, an employee who is terminated could apply to a court to challenge the 

decision alone to terminate. This Court correctly held that such an approach is undesirable in 

Wallace, and confirmed this in Keays. 

138. The Appellant's broad and generalized notion of good faith would also eclipse labour 

legislation and human rights legislation if the reason for termination were now to become 

reviewable in contract law. As held by this Court in Wallace "such a law would, in my opinion, 

be overly intrusive and inconsistent with established principles of employment law, and more 

appropriate! y, should be left to legislative enactment rather than judicial pronouncement." 108 

139. The Appellant cannot argue that the exercise of non-renewal defeated the bargain struck 

between the parties. The parties agreed to a fixed term contract. Taking the agreed-upon steps 

to bring the contract to an end at the end of the first term does not defeat or eviscerate the bargain 

107 Wallace, supra note 3, at para. 95. 
108 Wallace, supra note 3, at para. 76; see also Seneca College v. Bhadauria, [1981] 2 SCR 181at194-95, 

Respondents' Authorities at Tab 20 
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struck. As noted earlier, the Non-Renewal Clause defines the parties' bargain. By definition, its 

exercise cannot defeat it. 

140. In Agribrands Purina Canada Inc. v. Kasamekas, the Ontario Court of Appeal considered 

the application of duties of good faith to a termination clause. In calculating damages, the trial 

judge disregarded the fact that the plaintiff could terminate the contract with 60 days' notice. 

The Ontario Court of Appeal overturned the trial decision on damages, holding that it was at 

odds with its decision in Transamerica: 

[B]y finding an implied duty of good faith on Purina not to act in a way 
that defeats the very purpose of the contract and then finding that Purina 
could not rely on Article V(B) because it breached that implied duty, the 
trial judge erred by using the implied duty of good faith to alter the 
express terms of the contract, including the right to terminate on notice. 
In Transamerica Life Canada Inc. v. ING Canada Inc. (2003), 68 O.R. 
(3d) 457 (C.A.), at para. 53 this court made clear that Canadian courts 
have not accorded this power to an implied duty of good faith. 109 

(c) There is No Principled Way to Calculate Damages under Mr. Bhasin's Model 

141. There is no nexus between the purported good faith obligation and the terms of the 

Agreement. Mr. Bhasin had no right to any renewal of the Agreement, let alone a perpetual 

renewal of the Agreement until he chose to retire. There is no principled basis for subverting the 

bargain that he struck with CAFC and providing him with damages on the basis that he was 

entitled to such renewals. 

142. This very issue was addressed and resolved by this Court in Hamilton v. Open Window 

Bakery Ltd. In that case, the plaintiff sought damages calculated on the basis of her own 

objective under the contract. This Court held that the plaintiff was not entitled to damages 

calculated in this way since that was not the bargain the plaintiff had secured and what the 

defendant had agreed to: 

Hamilton has no compensable interest in the advantages she might have 
expected under any particular performance of the contract, since the 

109 Agribrands, supra note 49 at para. 51; see also 1581806 Ontario Ltd. (c.o.b. The Spot) v. York University, [2008) 
O.J. No. 2552 at paras. 10-13, Respondents' Authorities at Tab 1. 
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contract itself provided for alternative methods of performance at the 
election of the defendant. If Hamilton wanted to secure herself the 
benefits associated with a given particular method of performance. she 
should have contracted for only that method of performance. 110 

143. The reasoning in Hamilton v. Open Window Bakery Ltd. is echoed by this Court's 

decision in Keays: all stages of the analysis in contract law must be governed by a principled 

attachment to the parties' agreed obligations under the agreement. 

144. Finally, the approach urged by the Appellant would result in the absurd situation where 

non-renewal of contracts with specified fixed terms could result in considerably greater damages 

than termination of open-ended contracts with no end date: as an Enrollment Director with a 

fixed three-year term, Mr. Bhasin seeks damages on the basis of subsequent renewals of his 

contract. The term specified in the contract would have no meaning, except to increase damages 

for non-renewal. Conversely, an employee who is terminated without cause would be merely 

entitled to compensation for the reasonable notice period. 

(d) Mr. Bhasin's Model of Good Faith Would Lead to an I"econcilable Conflict 

145. The Appellant argues that the exercise of the Non-Renewal Clause defeated his objective 

in having a perpetual contract with CAFC. CAFC did not share Mr. Bhasin's "objective" of a 

perpetual agreement, nor did the contract confer such a right. 

146. There is no principled way to resolve cases where the parties have contradictory 

"objectives", under Mr. Bhasin's approach. It is easy to imagine a case under the Appellant's 

model in which both parties will have breached a duty of good faith, the one by renewing the 

agreement against the other's wishes, and the other by exercising the right not to renew. 

147. Under the model of contract law that has governed since Hadley v. Baxendale, this 

eventuality is not a concern since it is the actual agreement that has legal force, which must be 

objectively discerned and is a single thing. The Appellant's model of good faith would mean 

that both parties are bound by the goals of the other, rather than the objective agreement of both. 

110 Hamilton, supra note 6 at para 18, Appellant's Authorities at Volume II, Tab 58. 
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B. BREACH OF DUTY OF GOOD FAITH NOT PLEADED 

148. The Court of Appeal was correct in holding that Justice Moen erred in determining that 

the plaintiff pleaded sufficient facts to ground the cause of action that CAFC breached an 

implied duty of good faith in the Agreement. 

149. Although the trial judge properly identified that the defendants are entitled to know the 

case that is brought against them in advance of trial, the trial judge failed to apply this 

standard. 111 The question is whether the plaintiff pleads sufficient facts to support the cause of 

action. 

150. As held by the Alberta Court of Appeal in Motkoski Holdings Ltd. v. Yellowhead 

(County), "it is an error of law for a trial judge to decide the case on a basis that is not 

pleaded."112 In that case, the Court of Appeal found that the claim was not sufficiently pleaded 

because the plaintiff failed to plead "any claim for breach of contract" and the existence of "any 

collateral contract or factor that would override the written contract."113 

151. The Statement of Claim in this case does not meet the requisite standard. The Statement 

of Claim makes no mention of an implied duty of good faith, nor does the Statement of Claim 

even allege breach of contract. 114 

152. Mr. Bhasin does not plead that CAFC had to provide a reason for not renewing the 

Agreement, nor does he plead that CAFC was required to take his interests into account when 

making the decision to exercise the Non-Renewal Clause. 

153. Justice Moen held that the cause of action was sufficiently pleaded because Mr. Bhasin 

states that he was "wrongfully terminated." However, the pleadings fail to allege how the 

termination was wrongful. Indeed, the suggestion of the pleading is that the termination was 

111 Trial Decision at para. 25, Appellant's Record at Volume I, Tab 6. 
112 Motkoski Holdings Ltd. v. Yellowhead (County), 2010 ABCA 72 at para. 20, Respondents' Authorities at Tab 18. 
113 Ibid., at para. 23. 
114 Statement of Claim, issued January 31, 2002, Appellant's Record at Volume II, Tab 13. 
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wrongful because the CAFC and Mr. Hrynew were in a conspiracy with the sole purpose of 

injuring Mr. Bhasin, an allegation which was not successful at trial. 115 

154. CAFC had no indication that Mr. Bhasin would shift his claim entirely from one of 

conspiracy to injure, to a case about an alleged breach of an implied contractual duty, and the tort 

of inducing breach of contract, especially when the Statement of Claim fails to allege any facts 

which state the existence of such a duty, let alone how such a duty was alleged to have been 

breached. As correctly held by the Court of Appeal, "all the evidence was heard before 

Canadian American had a clear idea of the case against it."116 

155. The trial judge should not have allowed the action in the absence of a proper pleading. 

C. NO BASIS FOR FINDINGS OF INDUCING BREACH OF CONTRACT AND 

CONSPIRACY 

156. If the finding of breach of contract is set aside, so too must the findings of inducing 

breach of contract and unlawful act conspiracy, as these two findings depend entirely upon the 

finding of breach of contract. 117 No alternate unlawful act was found by the Court below. 

157. Further, even if the Non-Renewal Clause included a duty of good faith on the part of 

CAFC (which it did not), Mr. Hrynew may not be found liable for inducing a breach of the 

Agreement if it was reasonable for him to believe that there was no such implied duty. 118 In light 

of the fact that the Agreement makes no mention of such a duty, and in light of the fact that the 

Agreement explicitly states that there are no implied terms, Mr. Hrynew easily satisfies this 

requirement. 119 There was no evidence adduced at the trial to support the conclusion that Mr. 

Hrynew knew. 

115 Trial Decision at para. 319, Appellant's Record at Volume I, Tab 6. 
116 Decision of the Court of Appeal at para. 20. 
117 Agribrands supra note 49 at para. 26; Saxton v. Credit Union Deposit Guarantee Cor., 2006 ABCA 175 at para. 
21, Respondents' Authorities at Tab 19. 
118 369413 Alberta Ltd. v. Pocklington, 2000 ABCA 307 at para. 43, Respondents' Authorities at Tab 2. 
119 The Agreement at ss. 3.3 and 11.2, Appellant's Record at Volume VI, Tab 59. 
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D. DAMAGES 

158. As exemplified by the Trial Decision in this case, there is no principled way to calculate 

damages if the duty of good faith is capable of creating new obligations under the contract, rather 

than simply enforcing the actual bargain between the parties. 

159. The trial judge erred in holding that Mr. Bhasin was entitled to damages for future loss of 

income for the period 2001 to 2010, in addition to compensation for the loss of the business. 

This assumes that CAFC would have renewed the Agreement three times. This is directly 

contrary to this Court's holding in Hamilton v. Open Window Bakery Ltd., adopting the holding 

of Justice Maule in Cockburn v. Alexander: 

Generally speaking, where there are several ways in which the contract 
might be performed, that mode is adopted which is the least profitable to 
the plaintiff, and the least burdensome to the defendant. 120 

160. Indeed the very scenario in the case at bar was addressed by this Court Hamilton v. Open 

Window Bakery Ltd., adopting the analysis of Scrutton L.J. in Withers v. General Theatre Corp.: 

[Consider] a lease for seven, fourteen or twenty-one years which is 
wrongfully determined at the end of five years by the landlord. On what 
basis are damages to be assessed? Answer: On the basis that the 
landlord can determine the lease in seven years, and therefore the 
plaintiff can only recover damages on the assumption that he had only 
two more years of the lease to run.121 

161. After CAFC exercised the Non-Renewal Clause, there were six months remaining in the 

Agreement, for which Mr. Bhasin was compensated. There is no theory of contract law or tort 

law that entitles him to any damages, let alone nine-years' worth of damages. 

120 Hamilton, supra note 6, quoting Cockburn v. Alexander (1848), 6 C.B. 791. 
121 Ibid, quoting Withers v. General Theatre Corp., [1933] 2 K.B. 536 (C.A.), at pp. 548-49. 
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PART JV - SUBMISSIONS CONCERNING COSTS 

162. The Respondents submit that they are entitled to their costs at all levels of court. 

PARTV-ORDERSOUGHT 

163. The Respondents respectfully request that the appeal be dismissed with costs in this 

Court and the courts below. 

ALL OF WIDCH IS RESPECTFULLY SUBMITTED this 25th day of January, 2014. 

Eli S. Lederman 

LENCZNER SLAGHT ROYCE 
SMITH GRIFFIN LLP 

2600 - 130 Adelaide Street West 
Toronto, Ontario 
MSH 3P5 

Eli S. Lederman 
Tel: (416) 865-3555 
Fax: (416) 865-2872 
Jon Laxer 
Tel: (416) 865-2893 
Fax: (416) 865-2978 
Constanza Pauchulo 
Tel: (416) 865-2888 
Fax: (416) 865-9010 
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