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PART I - Overview and Facts 

Overview 

1. In this appeal, the Appellants challenge the constitutional validity of the federal government's 

decision to reduce a scheduled wage increase for members of the Royal Canadian Mounted 

Police ("RCMP") on the grounds that both that decision, and the statute subsequently authorizing 

that decision, violated the right to collective bargaining that forms part of s. 2( d) of the Canadian 

Charter of Rights and Freedoms ("Charter"). 

2. Consultation between the government and RCMP members about wages takes place through an 

entity called the Pay Council. The Pay Council is a consultative body comprised of 

representatives of RCMP members and management who work together to resolve compensation 

issues within the RCMP. As a result of the regular consultation between RCMP members and 

the employer through the Pay Council, RCMP members were scheduled to receive pay increases 

in 2008-2010. 

3. On December 11,2008 Treasury Board unilaterally, and without notice to the Pay Councilor 

any other representatives of RCMP members, reduced those scheduled pay increases. That 

reduction was later codified in the Expenditure Restraint Act ("ERA"). 

4. Section 2(d) of the Charter includes a right to collective bargaining. While the outer contours of 

this right are still to be determined, s. 2( d) protects a core right of meaningful and good faith 

consultation on significant workplace issues. Both Treasury Board's decision and the ERA 

violate that core right. There was no meaningful and good faith consultation with RCMP 

members on the wage limits imposed by Treasury Board (and later by the ERA). The 

government of Canada acknowledged that proceeding without consultation violated s. 2( d) of the 

Charter when the Treasury Board Secretariat told the Commissioner of the RCMP that 

meaningful consultation with the Pay Council was necessary to meet the government's 

constitutional obligations; however, through neglect or design, this consultation never occurred. 
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Nothing in the circumstances surrounding this reduction in wage increases precluded or 

prevented meaningful discussion through the Pay Councilor otherwise. For these reasons, both 

the initial decision reducing the scheduled wage increases and the ERA later authorizing those 

wage increases violate s. 2(d) of the Charter. 

5. Those Charter breaches are also not saved by s. 1. The Attorney General has not justified the 

decision to implement the reduction in wage increases without meaningful consultation with 

RCMP members. Nothing in the context of the economic situation in late 2008 prevented the 

government from consulting with RCMP members (through the Pay Councilor otherwise) about 

wages instead of implementing a decision without consultation or discussion. The change in the 

government's fiscal circumstances or the change in Canada's economic circumstances does not 

justify the refusal to engage in meaningful, good faith consultation in this case. 

Facts 

a) Context of the determination of wages in the RCMP: the SRR program and Pay Council 

6. The pay and allowances of RCMP members, unlike most other employees in the federal public 

service, are not determined through collective bargaining between a bargaining agent and the 

employer. The Public Service Labour Relations Act - the statute governing collective bargaining 

in the federal public service - expressly excludes RCMP members from its ambit. Wages and 

allowances are instead established by Treasury Board without statutory collective bargaining. 

Public Service Labour Relations Act, S.C. 2003, c. 22, s. 2(1) "employee", Appellants' Authorities 
("AN') tab 5. 

Royal Canadian Mounted Police Act, R.S.C. 1985, c. R-I0, s. 22, AA tab 5. 

Application Judge's Decision, para 10, Appellants' Record ("AR") vol. 1, tab 2, p. 4. 

7. To replace traditional union collective representation, the RCMP has established a method of 

labour representation through the Staff Relations Representatives ("SRR") program. The SRR 

program was first created in 197 4 (when it was called the Divisional Staff Relations 
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Representative Program) by the Commissioner of the RCMP. It was eventually codified by 

Regulation. The SRR program provides representation and advice for members of the RCMP in 

a number of areas relating to their employment. 

Affidavit of Robert Meredith, paras. 4 and 7-8, AR vol. 2, Tab 13, pp. 29-30. 

Royal Canadian Mounted Police Regulations, 1988, SORl88-361 , s. 96, AA tab 7. 

8. Prior to 1996, there was no institutional means by which members of the RCMP could attempt to 

influence their wages. Instead, members would agitate for pay increases or other compensation 

improvements until, eventually, the Commissioner would go - figuratively "cap in hand" - to 

Treasury Board to ask for a pay increase for members of the RCMP. 

Affidavit of Gord Dalziel, para. 3, AR vol. 2, Tab 15, p. 64. 

Application Judge's Decision, para. 12, AR vol. 1, Tab 2, p. 8. 

9. In 1996, the Commissioner of the RCMP established the Pay Council to address discontent with 

the process for determining pay and benefits for members of the RCMP. The Pay Council is 

comprised of five members: two Management Representatives, two Staff Representatives, and a 

neutral Chair. The two Management Representatives are appointed by the Commissioner of the 

RCMP. The first Staff Representative is the Chair of the SRR Pay and Benefits Committee. 

The second Staff Representative is, notwithstanding his designation, an external compensation 

expert appointed by the Commissioner of the RCMP after a public tendering process and the 

advice of the SRR. Finally, the neutral chair is also appointed directly by the Commissioner of 

the RCMP. 

Affidavit ofGord Dalziel, paras. 3-5, AR vol. 2, tab 15, p. 64. 

Application Judge's Decision, paras 13-14, AR vol. 1, tab 2, p. 8. 

10. The Pay Council is responsible for making recommendations to the RCMP Commissioner 

concerning pay, compensation, and other working conditions of regular members of the RCMP 

and special members who are appointed to a rank in the RCMP, up to and including the rank of 

Superintendent. The Pay Council functions on the basis of consensus and collegiality. All five 

members of the Pay Council work together to develop an appropriate compensation package, 
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ensuring that there is input from both labour and management in determining the appropriate pay 

package. 

Affidavit of Gord Dalziel, paras. 9-10, AR vol 2, tab 15, pp. 65-66. 

Affidavit of Michael McDermott, para. 4, AR vol. 2, tab 12, p. 23. 

Application Judge's Decision, para. 15, AR vol. 1, tab 2, p. 8. 

11. When the Pay Council has completed its deliberations on any given compensation matter, it 

provides its recommendations to the Commissioner of the RCMP. The Commissioner supports 

that recommendation and then provides it to the Minister responsible for the RCMP (currently 

the Minister of Public Safety). The Minister then supports the recommendation to the Treasury 

Board. The term "supports" reflects the fact that the Commissioner and Minister are expected to 

provide their feedback through the Management Representatives of the Pay Council and not after 

the fact. The Treasury Board ultimately decides whether to accept the recommendation. 

Affidavit of Gord Dalziel, para. 11, AR vol. 2, tab 15, p. 66. 

Application Judge's Decision, para. 15, AR vol. 1, tab 2, p. 8. 

12. The job of the Staff Representatives on the Pay Council is to "negotiate terms and conditions of 

employment." 

Application Judge's Decision para. 16, AR vol. 2, tab 2, p. 9. 

Affidavit of Don Taylor, para. 26, AR vol. 2, tab 11, p. 20. 

b) Determination of RCMP pay package for 2008-2010 

13. The Pay Council's decisions are based upon the principle that RCMP compensation should be 

the average of the top three police forces in the comparator universe of eight large Canadian 

police forces, on a total compensation basis. 

Affidavit of Gord Dalziel, para 12, AR vol. 2, tab 15, p. 66. 

Affidavit of Eugene Swimmer, paras. 7-9, AR vol. 2, tab 10, pp. 3-4. 

Application Judge's Decision, para. 19, AR vol. 1, tab 2, p. 10. 
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14. Through 2007, the Pay Council was working on the new pay package for RCMP members as the 

previous pay package was set to expire at the end of 2007. The Pay Council was particularly 

concerned about recruitment and retention of RCMP Members. In some cases, the RCMP could 

not recruit enough new members to fill its entry classes. When the RCMP did have enough 

recruits, there was a concern that there were not enough long-serving members to mentor those 

new recruits. Therefore, the upcoming pay package needed to be tailored to ensure sufficient 

high quality recruits and to entice long-serving members to remain with the RCMP beyond their 

earliest non-penalty retirement date (24 years of service). 

Affidavit of Eugene Swimmer, para. 11, AR vol. 2, tab 10, pp. 4-5. 

15. The Treasury Board largely accepted the Pay Council's recommendation (although it 

characterized different aspects of the pay increases according to different titles, for reasons that 

have never been explained). The pay increases for 2008 to 2010, set on June 26,2008, were as 

follows: 

Year Economic Increase Market Adjustment Total Increase 
2008 2% 1.32% 3.32% 
2009 2% 1.5% 3.5% 
2010 2% 0% 2% 

Affidavit of Gord Dalziel, paras. 23-24, AR vol. 2, tab 15, p. 70. 

Application Judge's Decision, para. 21, AR vol. 1, tab 2, p. 10. 

16. Treasury Board also agreed to double the "service pay" for regular members. Service pay is a 

lump sum of money paid to members depending upon their years of service. It is determined as 

a percentage of salary. That percentage increases for every five years of service. Only regular 

members of the RCMP are entitled to service pay. Finally, Treasury Board increased the Field 

Trainer Allowance for first class constables from 1 % to 2.5% of salary, effective January 1, 

2009. 

Affidavit of Gord Dalziel, paras. 23 and 25, AR vol. 2, tab 15, p. 70. 

Application Judge's Decision, para. 22, AR vol. 1, tab 2, p. 10. 

17. After the scheduled wage increase was implemented, the total compensation ended up 0.43% 

below the average top three, as a result of changes to the compensation for Toronto police 
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officers and some changes to the Federal Public Service health benefits. The Pay Council 

considers this to be within its tolerance for a variation on the average top-three standard. 

Affidavit of Eugene Swimmer, para. 12, AR vol. 2, tab 10, p. 5. 

Application Judge's Decision, para. 23, AR vol. 1, tab 2, pp. 10-11. 

c) December 11, 2008 rollback of wage increases 

18. On November 27, 2008 the Government of Canada released its 2008 Economic and Fiscal 

Statement. That document stated that the government would be tabling legislation which "puts 

in place annual wage increases for the federal public administration, including senior members of 

the public service, as well as Members of Parliament, Cabinet Ministers, and Senators, of 

2.3 per cent in 2007-08 and 1.5 per cent for the following three years, for groups in the process 

of bargaining for new agreements. For groups with collective agreements already covering 

2008-09, the 1.5 per cent would apply for the remainder ofthe three-year period starting at the 

anniversary date of the collective agreement. In addition, the legislation would suspend the right 

to strike on wages through 2010-11." 

Affidavit of Gord Dalziel, para. 26 and Exhibit H, AR vol. 2, tab 15, p. 71 and vol. 4, tab H, p. 192. 

19. Around the time that the 2008 Economic and Fiscal Statement was released, the SRR's 

representative on the Pay Council (Gord Dalziel) began to hear rumours that the compensation 

section of the RCMP had been told not to implement the scheduled increase for 2009. He made 

inquiries with Deputy Commissioner Peter Martin (the Chief Human Resource Officer) about 

whether these rumours were true, and if so, why the RCMP was not going to implement the 2009 

increases. In response to these inquiries, the Commissioner ordered the compensation section to 

carryon with the work needed to implement the 2009 wage increases. 

Affidavit of Gord Dalziel, para. 27, AR vol. 2, tab 15, p. 71. 

Application Judge's Decision, para. 32, AR vol. 1, tab 2, p. l3. 

20. On November 28,2008 the Commissioner of the RCMP sent out a message in which he stated 

that he did not know whether the RCMP would be affected by the government's wage limit 

program. 
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Affidavit ofGord Dalziel, para. 28, AR vol. 2, tab 15, p. 72. 

Application Judge's Decision, para. 32, AR vol. 1, tab 2, p. 13. 

21. The Appellants subsequently learned that this was inaccurate. Unbeknownst to the Staff 

Representatives on the Pay Council, the SRR, or RCMP Members, Treasury Board had already 

decided to roll back the scheduled wage increase for RCMP Members, and had informed the 

Commissioner of that decision. 

22. In October 2008, officials ofthe Department of Finance asked the Treasury Board Secretariat to 

develop measures to restrict spending. Since the wage bill is a significant component of 

government spending, Finance later requested that the Secretariat limit compensation costs so as 

to control the growth of the wage bill. The Secretariat recommended freezing or limiting pay 

increases (as alternatives to two other, less desirable proposals), and that recommendation was 

accepted. 

Affidavit ofHeh~ne Laurendeau, paras. 5-7, AR, vol. 7, tab 18, p. 62. 

Application Judge's Decision para. 25, AR vol. 1, tab 2, p. 11. 

23. The Secretariat contacted the heads of all 17 bargaining agents in the core public administration 

in late October and early November to inform them of the new wage position: 2.3% increase in 

2007 -2008 and 1.5% in each subsequent year up to 2011. This message was not sent to the Pay 

Councilor the SRR program. 

Affidavit of Helene Laurendeau, paras. 20, AR vol. 7, tab 18, p. 66. 

Application Judge's Decision, para. 26, AR vol. 1, tab 2, p. 11. 

24. Senior officials of the Secretariat met with the Commissioner ofthe RCMP on November 17, 

2008 to discuss salary limits. The Secretary of Treasury Board specifically recommended that 

the Commissioner inform and work with the Pay Council (after final offers had been made to 

other bargaining agents, which occurred the next day). 

Affidavit of Helene Laurendeau, Exhibit .oF", AR vol. 7, tab 18F, p. 121. 

Application Judge's Decision, para. 27, AR vol. 1, tab 2, p. 12. 
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25. Notwithstanding this recommendation, the Commissioner of the RCMP did not inform the Pay 

Councilor the SRR about the rollback until hours before the final decision was announced to all 

Members of the RCMP. On December 11, 2008 the Treasury Board officially approved a 

modification to the RCMP wage package. This modification cancelled the market adjustment for 

2009 and reduced the economic increase from 2% to 1.5% for 2009 and 2010. The decision was 

announced on December 12,2008. The decision took the Pay Council and the SRR by surprise. 

The Commissioner of the RCMP has never explained why he refused to discuss this matter with 

the Pay Council, and why he denied any knowledge when confronted with the possibility of the 

rollback on November 28,2008. 

Affidavit of Gord Dalziel, paras. 30-31, AR vol. 2, tab 15, p. 72. 

Affidavit of Eugene Swimmer, para. 15, AR vol. 2, tab 10, p. 7. 

Application Judge's Decision, paras. 33-34, AR vol. 1, tab 2, p. 13. 

d) Impact of rollback on the Pay Council 

26. This unilateral action by Treasury Board undercut the mandate and purpose of the Pay Council. 

The Pay Council acts as a substitute for collective bargaining for the RCMP; it is the only 

mechanism through which RCMP Members may negotiate wages and other compensation

related matters with their employer. The Chair ofthe Pay Council wrote to Helene Laurendeau 

(Assistant Secretary of Treasury Board) to point out the impact Treasury Board's decision

particularly the lack of consultation - had upon the Pay Council, to no avail. 

Affidavit of Michael McDermott, Exhibit "A", AR vol. 2, tab 12A, pp. 26-27. 

Affidavit of Gord Dalziel, para. 32, AR vol. 2, tab 15, p. 73. 

e) Attempts at consultation 

27. The National Executive of the SRR and the Pay Council attempted to meet with various 

government officials regarding the rollback. They wrote a number of letters prior to the budget 

(January 27, 2009), with no response. After the budget, they met with the Minister of Public 
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Safety twice, and once with the President of Treasury Board. The President of Treasury Board 

refused to discuss Treasury Board's decision or the ERA (tabled the next day). 

Affidavit of Brian Roach (December 15, 2009), paras. 5-7, AR vol. 7, tab 17, p. 56. 

Application Judge's Decision, paras. 35-38, AR vol. 1, tab 2, pp. 13-14. 

28. The Pay Council had been preparing separate material concerning the rollback. The Pay Council 

presented its work to the President of Treasury Board on February 11,2009, but its work was 

rejected on February 27,2009 because it was inconsistent with the ERA (which had not yet 

received royal assent). 

Affidavit of Brian Roach (December 15,2009), paras. 8-9, AR vol. 7, tab 17, pp. 56-57. 

Application Judge's Decision, para. 42, AR vol. 1, tab 2, p. 19. 

29. On March 3,2009 the SRR executive met with the Commissioner of the RCMP and two other 

senior managers. The Commissioner advised the SRR that the Prime Minister and other 

Ministers would not meet with them because they were not meeting with other unions and could 

not be seen to favour the RCMP. 

Affidavit of Brian Roach (December 15,2009), para. 11, AR, vol. 7, tab 17, p. 57. 

30. The next day, the Commissioner of the RCMP presented the Pay Council with a "mandate" letter 

instructing the Pay Council to consider how to increase existing allowances to advance the 

"Transformation Initiative" at the RCMP. The Pay Council completed its work after the ERA 

received royal assent. On June 9, 2009 Treasury Board accepted the Pay Council's 

recommendations in part: it increased service pay from 1 % to 1.5% for each five years of 

service, and made some other changes to compensation. 

Affidavit of Brian Roach (December 15,2009), para. 12, AR vol. 7, tab 17, p. 58. 

Affidavit ofH€lene Laurendeau, para. 49, AR vol. 7, tab 18, p. 73. 

Application Judge's Decision, paras. 44 and 47, AR vol. 1, tab 2, pp. 19-20. 

31. At no time during any of these meetings was any Government official willing to discuss 

changing the decision announced on December 12, 2008 rolling back the scheduled wage 

increase for RCMP members, or changing any provision of the ERA. These meetings were not 

consultations or negotiations: they were a lobbying effort. The SRRs lobbied for changes, but 



10 

were consistently rebuffed. The rollback of the scheduled wage increases was an accomplished 

fact. 

Affidavit of Brian Roach (December 15,2009), paras. 14-16, AR vol. 7, tab 17, p. 58. 

Application Judge's Decision, para. 45, AR vol. 1, tab 2, p. 20. 

f) Proceedings below 

32. The Appellants commenced an application for judicial review in Federal Court against the 

Treasury Board decision, and later amended that application to include a challenge to the 

constitutionality of the ERA after that Act received royal assent. The Application Judge granted 

the application, concluding that both the Act and the Treasury Board decision violated s. 2( d) of 

the Charter and were not saved by s. 1. The Federal Court of Appeal allowed an appeal from 

that decision, concluding that the Act did not violate s. 2(d) of the Charter (making the rest of 

the application moot). The Federal Court of Appeal gave four reasons for its conclusion, which 

are discussed in detail below at paragraphs 58-69 of this factum. 

Application Judge's Decision, AR vol. 1, tab 2; 

Court of Appeal decision, AR vol. 1, tab 3. 
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PART II - Issues 

33. This appeal raises the following issues: 

(i) Do ss. 16,35,38,43,46 and 49 of the ERA infringe s. 2(d) of the Charter? 

(ii) If so, does the initial Treasury Board decision of December 11, 2008 also violate s. 2( d) 

of the Charter? 

(iii) If so, is the infringement saved by section 1 of the Charter? 

(iv) If not, what is the appropriate remedy? 



12 

PART III - Submissions 

The ERA and the earlier Treasury Board decision violate s. 2( d) of the Charter 

34. As described above, on December 11, 2008 the Treasury Board unilaterally rolled back a 

scheduled wage increase for members of the RCMP. Parliament later codified this decision in 

the ERA, which received Royal Assent on March 12,2009. It is therefore necessary first for the 

Appellants to demonstrate that the ERA violated s. 2( d) of the Charter. If so, then the Appellants 

also need to demonstrate that the Treasury Board decision violated s. 2(d) of the Charter. 

However, those two inquiries cannot take place in isolation. The two decisions were linked. 

This factum will therefore deal with both elements at once. 

a) Section 2(d) protects a core right of meaningful and good faith consultation on significant 
workplace issues 

35. This court has decided that s. 2(d) ofthe Charter includes a right for an association of workers to 

engage in meaningful and good faith consultation on significant workplace issues with their 

employer - called a right of collective bargaining. The allegation in this case is that the 

government of Canada, qua employer, violated s. 2(d) of the Charter. The fact that the 

government later codified its administrative decision does not change the essential character of 

this appeal. While the appeal is in part an "attack on government legislation", it is still an 

allegation that the government "qua employer violated s. 2(d) of the Charter." 

Health Services and Support - Facilities Subsector Bargaining Association v. British Columbia, 2007 
see 27 ("BC Health Services") at para. 89, AA tab 17. 

36. The evolution towards a constitutional right to meaningful and good faith consultation on 

significant workplace issues began in Dunmore v. Ontario (Attorney General). In that case, this 

court recognized that s. 2( d) of the Charter guarantees freedom of associational activity in the 

pursuit of individual and common goals - including some "collective bargaining activities, 

including the right to organize and present submissions to the employer." The legislative 
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framework for workers must permit a process that makes it possible to pursue the goals in a 

meaningful way. This court "established that claimants must demonstrate the substantial 

impossibility of exercising their freedom of association in order to compel the government to 

enact statutory protections. It did not, however, define the ambit of the right of association 

protected by s. 2( d) in the context of collective bargaining." 

Dunmore v. Ontario (Attorney General), 2001 see 94, AA tab 13. 

Ontario (AG) v. Fraser, 2011 see 20 ("Fraser") at paras. 33 and 34, AA tab 20. 

37. The evolution of the constitutional right to meaningful and good faith consultation on significant 

workplace issues then continued with BC Health Services. In that case, this court concluded that 

"s. 2( d) should be understood as protecting the right of employees to associate through a process 

of collective bargaining." This court adopted a two-part analysis for determining whether a law 

violates s. 2( d) of the Charter: 

(i) Does the law interfere with the process of collective bargaining? This interference is 

with "the right of employees to have their views heard in the context of a meaningful 

process of consultation and discussion"; 

(ii) Is the interference "substantial"? This court identified two factors to assess when 

assessing whether there has been "substantial interference" with collective bargaining: 

(A) The importance of the matter affected to the process of collective 
bargaining. The essential question is whether the subject matter of 
bargaining is such that interfering with bargaining over that issue will 
affect the ability of unions to pursue common goals collectively; and 

(B) The manner in which the measure impacts on the collective right to good 
faith negotiation and consultation. This factor assesses whether the 
legislative measure respects the fundamental precept of collective 
bargaining - the duty to consult and negotiate in good faith. 

Be Health Services, paras. 87, 93-97, 114, AA tab 17. 

Fraser, paras. 40-41, AA tab 20. 
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38. This court in BC Health Services said a number of things about the scope of the right protected 

by s. 2(d) of the Charter. The statements about the scope of the right that are relevant to this 

appeal include: 

(i) Section 2( d) means that employees have the right "to present demands to ... employers 

collectively and engage in discussions in an attempt to achieve workplace-related goals"; 

Be Health Services, para. 89, AA tab 17. 

(ii) "Section 2(d) imposes corresponding duties on government employers to agree to meet 

and discuss with them"; 

Be Health Services at para. 89, AA tab 17. 

(iii) Section 2( d) "requires both employer and employees to meet and to bargain in good 

faith, in the pursuit of a common goal of peaceful and productive accommodation"; 

Be Health Services at para. 90, AA tab 17. 

(iv) The right is a "right to a general process of collective bargaining, not to a particular 

model of labour relations, nor to a specific bargaining method'; 

Be Health Services at para. 91, AA tab 17. 

(v) "Acts of bad faith, or unilateral nullification of negotiated terms, without any process of 

meaningful discussion and consultation may also significantly undermine the process of 

collective bargaining"; 

Be Health Services at para. 92, AA tab 17. 

(vi) "The parties have a duty to engage in meaningful dialogue and they must be willing to 

exchange and explain their positions"; 

Be Health Services at para. 101, AA tab 17. 

(vii) "Situations of exigency and urgency may affect the content and the modalities of the duty 

to bargain in good faith. ... Nevertheless, there subsists a requirement [to J ... preserve 



15 

the process of good faith consultation fundamental to collective bargaining. That is the 

bottom line." 

BC Health Services at para. 107, AA tab 17. 

39. The most recent decision in this court about the evolution of the constitutional right to 

meaningful and good faith consultation on significant workplace issues was Fraser. That case 

was about the constitutionality of a statute that provided only part ofthe so-called Wagner Act 

model of collective bargaining. This court concluded that the constitutional right to meaningful 

and good faith consultation on significant workplace issues did not require the legislature to 

enact legislation that contained all or even most of the elements of the Wagner Act model. 

However, the majority of this court in Fraser still articulated a core right protected by s. 2(d) of 

the Charter, stating that: "The right is not merely a paper right, but a right to a process that 

permits meaningful pursuit of those goals." Put another way, the right is more than a right to 

make representations. 

Fraser, supra at para. 38, AA tab 20. 

A. Bogg and K. Ewing, "A (Muted) Voice at Work? Collective Bargaining in the Supreme Court of 
Canada" (2012),33 Compo Labor Law & Pol'y Journal 379 at p. 385, AA tab 29. 

40. As one commentator has put it: "Even though Fraser seems to have weakened the right to 

collective bargaining that was articulated in Health Services, the right has survived." 

J. Fudge, "Constitutional Rights, Collective Bargaining and the Supreme Court of Canada: Retreat and 
Reversal in the Fraser Case" (2012) 41 I.L.J. 1 at p. 22, AA tab 37. 

See also S. Barrett and E. Poskanzer "What Fraser Means for Labour Rights in Canada" in F. 
Faraday, J. Fudge and E. Tucker (eds.) Constitutional Labour Rights in Canada (Irwin Law: Toronto, 
2012) at p. 198, AA tab 44: "when it comes to challenges to statutory restrictions on negotiating or 
reaching agreement on important terms and conditions of employment, or challenges to legislation 
which has overridden key collective agreement terms (including, for example, wage control 
legislation), Fraser would appear to support the view that such restrictions are prima facie inconsistent 
with the section 2(d) guarantee." 

41. This appeal is about the preservation or protection of that core right - the right to meaningful and 

good faith consultation about significant workplace issues. 
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b) There is no threshold of "impossibility" in s. 2( d) of the Charter 

42. Before turning to the specifics of how the government violated that right in this case, the 

Attorney General of Canada has consistently argued before the Federal Court and Federal Court 

of Appeal that this court created a threshold of "impossibility" before a s. 2( d) violation could be 

made out. The Federal Court of Appeal also relied upon the majority of this court's use of the 

word "impossible" on several occasions in Fraser to articulate a standard that s. 2( d) requires 

that a claimant prove that government action or legislation renders it "substantially impossible" 

for the claimant to exercise freedom of association - in the sense that the government action 

"makes it impossible for members to act collectively." 

Appeal Decision, paras. 87 and 91, AR vol. 1, tab 3, pp. 87-90. 

43. This articulation of the right overstates the importance of this court's use of the word 

"impossible" in Fraser. What the majority of this court actually stated in Fraser is best set out 

in the following passage from that decision: 

Second, and more fundamentally, the logic of Dunmore and Health Services is at 
odds with the view that s. 2(d) protects a particular kind of collective bargaining. 
As discussed earlier, what s. 2(d) protects is the right to associate to achieve 
collective goals. Laws or government action that make it impossible to achieve 
collective goals have the effect of lim iting freedom of association by making it 
pointless. It is in this derivative sense that s. 2(d) protects a right to collective 
bargaining: ... However, no particular type of bargaining is protected In every 
case, the question is whether the impugned law or state action has the effect of 
making it impossible to act collectively to achieve workplace goals. [emphasis in 
original} 

Fraser, supra at para. 46, AA tab 20. 

44. This court did not require that the workers' association "fall apart" or give up on any attempts to 

further the welfare of its members in order to find a violation of s. 2( d). In Be Health Services, 

for example, the various unions who were parties to that appeal did not disband as a result of the 

B.C. government's legislation. In the five years between the introduction of the unconstitutional 

legislation and those unions' eventual victory in this court, they still collectively bargained on 

other issues and represented their members as well as they could. Requiring that the government 

engage in "capital punishment" of a group of workers is inconsistent with this court's statement 
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in BC Health Services that "Laws or actions that can be characterized as 'union breaking' 

clearly meet this requirement. But less dramatic interference with the collective process may 

also suffice . ... Acts of bad faith, or unilateral nullification of negotiated terms, without any 

process of meaningful discussion and consultation may also significantly undermine the process 

of collective bargaining. " 

Be Health Services, para. 92, AA tab 17. 

45. The use of the word "impossible" must also be read in context of the nature ofthe issue in 

Fraser. The issue in Fraser was whether freedom of association requires that employees receive 

access to the full panoply of rights set out in the Wagner Act model oflabour relations. To 

answer this question, the Court had to determine whether the absence of the positive statutory 

framework rendered the exercise of the constitutional right effectively impossible. In BC Health 

Services the Supreme Court determined that substantial interference with collective bargaining 

violated s. 2(d) because it made the exercise of that constitutional right effectively impossible. 

Fraser was about "what other things are necessary to exercise s. 2(d) rights?", and the answer 

was "nothing." Fraser did not, however, change the test set out in BC Health Services. The test 

remains: did the government action or statute substantially interfere with collective bargaining? 

46. To use the colourful language adopted by Professor Langille, Fraser was a "go to bat for" case

a case where the claimant group wanted the state to "go to bat for" it. BC Health Services, on the 

other hand, was a "taking the bat to" case - a case where the state "took the bat to" the claimant 

group, and the group was asking the state itself to respect the freedom of association. The 

impossibility standard - if that is, indeed, the standard that this court meant to adopt in Fraser -

should therefore be used narrowly in positive rights or "go to bat for" cases. No other Charter 

right or freedom has a test of impossibility, and such a test is "inconsistent with our basic 

understanding of the Charter." If the government interferes with a claimant's freedom of 

speech, the test is not "has the government made it impossible for me to speak"; the test is 

whether the state has interfered with the freedom (and if so, whether the interference is justified 

in s. 1). In light of the unusual or unique use of impossibility as a standard - again, if that is 

what the majority intended in Fraser - that standard should be limited to the particular issue 

raised in Fraser. 
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B. Langille, "Why the Right-Freedom Distinction Matters to Labour Lawyers - And to All 
Canadians" (2011),34 Dalhousie Law Journal 143 at pp. 157-159, AA tab 31. 

47. Finally, this court's use of the word "impossible" in Fraser should be not be considered in 

isolation. This court also used words such as "meaningfully", "effectively" and the phrase "good 

faith". The use of the word "impossible" should be read in context, alongside these other 

modifiers. 

Fraser, paras. 32-34, 38,41-43,47,54,98-99, AA tab 20. 

Association des realisateurs c. Canada (Procureur general), 2012 QCCS 3223 at para. 75, AA tab 9. 

48. For these reasons, s. 2(d) of the Charter still protects a core right to meaningful and good faith 

consultation about significant workplace issues 

c) The ERA and the Treasury Board decision violate the core right 

49. As stated above, there is a two-step approach to determining whether legislation or government 

action violates s. 2( d): does the action interfere with the process of collective bargaining, and 

then is that interference substantial in light of the subject-matter and the manner in which it 

impacts the right. 

50. The ERA and Treasury Board's decision follow the same paradigm as the Health and Social 

Services Delivery Improvement Act that the Supreme Court of Canada found unconstitutional in 

BC Health Services: they invalidate terms (in this case, about wages) that were the product of 

meaningful consultation on wages, and prohibit consultation and negotiation about wages until 

2011. The ERA and the Treasury Board decision clearly interfere with the process of collective 

bargaining. 

BC Health Services, supra, paras. 113 and 128, AA tab 17. 

51. In respect of whether the subject-matter of the interference is substantial, the subject-matter is 

wages. It is, frankly, difficult to conceive of a more important subject-matter for collective 

bargaining than wages. "Wages and related forms of remuneration are among the most 
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important provisions in all collective agreements. For most people the compensation package is 

the cornerstone of the employment relationship." On cross-examination, Helene Laurendeau 

(from the Treasury Board Secretariat) could not identify any element of an RCMP Member's 

compensation that was more important than salary. Finally, the Ontario Superior Court has 

stated with respect to the ERA that "[i]t is difficult to regard salary as anything other than a very 

significant, if not pivotal, aspect of the employment relationship for most employees."l 

Cross-examination of Helene Laurendeau, Q. 99-100, AR vol. 9, tab 23, p. 200-202 

D. Brown & D. Beatty, Canadian Labour Arbitration, 4th ed., looseleaf (Canada Law Book: Aurora, 
2010) at para. 8:1000, AA tab 33. 

Association of Justice Counsel v. Canada (Attorney General), 2011 ONSC 6435 at para. 61, appeal 
allowed in part 2012 ONCA 530 but unrelated to this point, AA tab 10. 

52. The ERA and Treasury Board decision also substantially interfere with s. 2( d) in the manner in 

which they impact on the right to meaningful and good faith consultation on significant 

workplace issues. The violation of s. 2( d) is best established by setting out the various aspects of 

the government's obligations (as stated by this court in Be Health Services and Fraser) that the 

government did not comply with. 

(i) "Section 2(d) imposes corresponding duties on government employers to agree to meet 

and discuss with them." Prior to the Treasury Board decision, the government did not 

meet with any representatives of RCMP members - and in fact actively concealed its 

intention to roll back scheduled wage increases. After the Treasury Board decision (but 

before the ERA received royal assent) government officials met with representatives of 

RCMP members, but refused to discuss any changes to the ERA or the wage rates 

contained therein. 

BC Health Services at para. 89, AA tab 17. 

Affidavit of Brian Roach (December 15,2009), paras. 14-16, AR vol. 7, tab 17, p. 58. 

Application Judge's Decision, para. 45, AR vol. 1, tab 2, p. 20 

I The Appellants acknowledge that the British Columbia Court of Appeal came to a somewhat different conclusion in 
Federal Government Dockyard Trades and Labour Council v. Canada (Attorney General), 2013 BCCA 371; however, that 
conclusion was informed both by the limited extent of the union's claim (only concerned about nullification ofa wage 
increase in 2006), and by the Court of Appeal's error in disregarding ss. 57-58 of the ERA which prohibits any negotiation 
outside of the restraint period (i.e. after 2011) that would compensate employees for lost wages during the restraint period. 
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(ii) Section 2( d) "requires both employer and employees to meet and to bargain in good 

faith, in the pursuit of a common goal of peaceful and productive accommodation. " 

Again, the government refused to meet before the Treasury Board decision, and refused 

to "bargain in good faith" before the ERA received royal assent. 

Be Health Services at para. 90, AA tab 17. 

(iii) "Acts of bad faith, or unilateral nullification of negotiated terms, without any process of 

meaningful discussion and consultation may also significantly undermine the process of 

collective bargaining." While the wage rates for RCMP members are not contained in a 

"collective agreement" and the government refuses to call the Pay Council process 

"negotiation", those wage rates were still the product of a process of good faith 

consultation. As described in greater detail below, the product of those consultations 

deserves as much respect under the Charter as a "collective agreement" negotiated under 

Wagner Act-style labour relations statutes. The Treasury Board decision and ERA 

nullified wage rates that were the product of earlier good faith consultations, without any 

meaningful discussion or consultation. 

Be Health Services at para. 92, AA tab 17. 

(iv) "The parties have a duty to engage in meaningful dialogue and they must be willing to 

exchange and explain their positions." At no point did any government official explain 

the government's position. It is noteworthy that the Attorney General filed no evidence 

to contradict the Appellant's evidence that the discussions that did take place after the 

Treasury Board decision were only "lobbying", and not consultations or negotiations. 

Be Health Services at para. 101, AA tab 17. 

See also A. Braley, "Ontario v. Fraser and the (Uncertain) Right to Collectively Bargain in Canada" 
(2011), 57 McGill L.J. 351 at p. 367, AA tab 30. 

(v) "Situations of exigency and urgency may affect the content and the modalities of the duty 

to bargain in goodfaith. ... Nevertheless, there subsists a requirement [to} ... preserve 
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the process of good faith consultation fundamental to collective bargaining. That is the 

bottom line." Presumably the government felt under some time pressure. However, the 

government still had enough time to meet with (or at least attempt to meet with) every 

other bargaining agent in the federal public service. Furthermore, the government had 

time to reach collective agreements with some of those same bargaining agents -

collective agreements that covered over half of the employees in the federal public 

service. RCMP members were left out of this process of consultation - and the Attorney 

General did not present a single affiant with knowledge of why that was the case, or 

whether RCMP members were left out negligently or deliberately. 

Be Health Services at para. 107, AA tab 17. 

53. For these reasons, the ERA and the Treasury Board decision substantially interfere with the right 

of RCMP members to good faith and meaningful consultation about significant workplace 

issues, contrary to s. 2(d) of the Charter. 

d) The core right is not dependent upon the model of labour relations in which it is exercised 

54. In Fraser, all judges of this court agreed that the Charter does not require any particular model 

of labour relations. The Charter sets out minimum standards for labour relations in Canada, and 

it is up to governments to design a model or models of labour relations that conform to those 

standards. The corollary of that aspect of Fraser is that the Charter applies equally to all models 

of labour relations. Put another way: since the Charter does not require governments to 

implement the Wagner Act model, the Charter must apply to non-Wagner Act models oflabour 

relations. The Charter would apply equally to a German-style works council system, a Japanese

style minority unionism system, or a Scandinavian-style corporatist system. 

55. This is the first case in which an organization outside of the Wagner Act model oflabour 

relations has sought Charter protection for its particular process. RCMP members have a system 

of labour relations based on the Whitley Council. The Whitley Council (or joint industrial 
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council) was a forum for management- and employee-side representatives to jointly consult 

about workplace issues. The Whitley Council was originally conceived in Great Britain towards 

the end of World War One as a possible model for all industries, although it eventually became 

discarded by private industry and instead used almost exclusively in the public service. The 

Whitley Council in Great Britain also employed binding arbitration as the means of resolving 

disputes. In Canada, however, the Whitley Council system evolved differently and more slowly. 

The government of Canada implemented a Whitley-style Council in 1944 called the National 

Joint Council ("NJC"), an organization that still exists today. The NJC does not resolve disputes 

through binding arbitration (unless all parties agree), but through continuous discussion and 

consultation until a consensus emerges. 

See J.H. McRae-Gibson, The Whitley system in the civil service (The Fabian Society: London, 1922), 
AA tab 38, for a critical but accurate description of the origin of the Whitley Council in the British 
civil service. 

The National Joint Council was created by an Order in Council P.c. 3676 (May 16, 1944). It 
continues under that Order in Council, but is also recognized by statute: Public Service Labour 
Relations Act, supra, s. 11. The current by-laws of the NJC are found at: http://njc
cnm.gc.caldoc.php?sid=28&lang=eng#tc-tm_12, AA tab 32. See also R. Chaykowski, "Advancing 
Public-Sector Labor-Management Relations Through Consultation: The Role of the National Joint Council 
of the Public Service of Canada" in Bruce Kaufman and Daphne Gottleib Taras, eds. Nonunion Employee 
Representation (New York: M.E. Sharpe, 2000) 328, AA tab 42. 

56. Until 1967, the NJC was the sole mechanism through which all public servants consulted with 

their employer about terms and conditions of employment. Through legislation introduced in 

1967, most public servants began collectively bargaining terms and conditions of employment 

using a more traditional Wagner Act model of labour relations. Some public servants, including 

RCMP members, were (and remain) excluded from that legislation. RCMP members also do not 

participate in the NJC. Instead, they have the Pay Council described above. The Pay Council 

follows many ofthe attributes of the Whitley Council model, particularly in that it is consultative 

and consensual instead of the (often) contentious bargaining that takes place under the Wagner 

Act model. This is to say, the Pay Council is not sui generis even though it is not based on the 

Wagner Act model. 

57. In the MPAO appeal being heard immediately before this appeal, the issue is whether the entire 

labour relations system in the RCMP is constitutional. That appeal may require an assessment of 
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whether the Whitley Council model of labour relations violates s. 2(d) of the Charter. This 

appeal, by contrast, is agnostic about that particular issue. The issue in this appeal is not whether 

the Pay Council- as a model- violates s. 2( d) ofthe Charter. The issue in this appeal is 

whether the ERA and the initial Treasury Board decision violate s. 2(d) of the Charter. 

Regardless of whether the Pay Council as a model is constitutional, the government's failure to 

use that model to deal with its desire to reduce wages is strong evidence that the ERA and 

Treasury Board decision violate s. 2(d) of the Charter. This appeal is neither a panegyric nor a 

critique of the Pay Council system; however, this appeal should not proceed any differently than 

an appeal where the nullified wage increase was initially established using a Wagner Act model 

of labour relations. 

e) The Federal Court of Appeal erred in its four reasons why the ERA does not violate s. 2(d) 

58. The Federal Court of Appeal gave four reasons why the ERA did not violate s. 2(d) of the 

Charter. This factum will address each of those four reasons in tum. 

59. First, the Federal Court of Appeal stated that the ERA did not violate s. 2(d) of the Charter 

because it did not substantially interfere with the Pay Council process, stating: "The Treasury 

Board, the ultimate decision-maker, was not obliged to consult with either the Pay Council or 

the Staff Relations Representatives if it disagreed with the non-binding recommendation. The 

ERA did not undo the terms of a collective bargaining agreement nor did it reverse terms 

negotiated directly with, and agreed to by, the employer. Rather, the ERA modified terms and 

conditions which the Treasury Board was authorized to set." There are two problems with the 

Federal Court of Appeal's analysis in that paragraph: it confused the issue before it, and it 

misunderstood the nature of Treasury Board. 

60. The issue before the Federal Court of Appeal was not whether there was a statutory or 

contractual duty on the part of the Treasury Board to consult with SRR representatives (through 

the Pay Councilor otherwise) before making a decision about wages; the issue was whether 

there was a constitutional duty for the Treasury Board - in its capacity as the employer of RCMP 
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members - to consult before reducing a scheduled wage increase. The Charter has been used to 

read down a statute, but a statute should not be used to read down the Charter. 

61. The Federal Court of Appeal also fundamentally misunderstood the role of Treasury Board in 

labour relations in the federal public service. Treasury Board is the employer of most of the 

federal public service, including members of the RCMP. As the employer, it is responsible for 

establishing the pay and allowances paid to federal public servants and members of the RCMP. 

Treasury Board is a committee of the Queen's Privy Council for Canada comprised of six 

Cabinet Ministers, including the President of the Treasury Board and the Minister of Finance. 

Treasury Board derives its powers as employer from both s. 22 of the RCMP Act and from ss. 7 

and 11.1 of the Financial Administration Act. 

Financial Administration Act, R.S.C. 1985, c. F-ll, ss. 5, 7, and 11.1, AA tab 4. 

Royal Canadian Mounted Police Act, R.S.C. 1985, c. R-I0, s. 22, AA tab 6. 

62. Treasury Board, as a committee of the Queen's Privy Council, is protected by "cabinet 

confidence" - its deliberations and meetings are secret and in camera. It therefore does not have 

a direct negotiating relationship with any employee organization in the federal public service: it 

always works through intermediaries or negotiators. In most cases, it works through the 

Treasury Board Secretariat; for RCMP members, it works through RCMP management (the 

Commissioner and his or her representatives on the Pay Council). If a tentative agreement is 

reached, Treasury Board has the final decision about whether to ratify that tentative agreement. 

Treasury Board, in this way, is similar to the board of directors of a large corporation or the 

council of a municipality: the board of directors or city council does not negotiate directly with 

trade unions, but it is ultimately responsible for ratifying any agreement reached at the 

bargaining table. 

Canada Evidence Act, R.S.C. 1985, c. C-5, s. 39, AA tab 1. 

Public Service Labour Relations Act, supra, s. 111, AA tab 5. Section 112 of that Act states that 
"separate employers" may sign their own collective agreements without Treasury Board approval; 
however, those separate employers must obtain a "mandate" from Treasury Board before bargaining 
or entering into a collective agreement, either by statute (see Canada Revenue Agency Act, S.C. 1999, 
c. 17, s. 58) or through a 1967 Cabinet Minute (Record a/Cabinet Decision November 30, 1967, AA 
tab 43. 
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63. In this case, the Federal Court of Appeal concluded that there was no s. 2(d) breach because "the 

ERA modified terms and conditions which the Treasury Board was authorized to set." Treasury 

Board always has the authority or jurisdiction to set terms and conditions of employment, no 

matter which employees the case concerns: that is not the issue. The issue is whether setting 

those terms and conditions of employment without meaningful consultation with affected 

employees violates s. 2(d) ofthe Charter. The Federal Court of Appeal erred by focusing on the 

question of jurisdiction or vires of Treasury Board. The issue is not "may Treasury Board set 

terms and conditions of employment"; the issue is "does setting those terms and conditions 

without meaningful consultation violate s. 2(d) of the Charter." The Federal Court of Appeal, 

put simply, treated this application as ajurisdictional challenge to Treasury Board's authority 

instead of a constitutional challenge. 

64. Second, the Federal Court of Appeal stated that the ERA was constitutional because "the 

associational process continued to function" - in other words, consultations through the Pay 

Council led to an increase in service pay for some members after the ERA received royal assent. 

The Federal Court of Appeal placed too high a standard on proving a breach of s. 2( d) of the 

Charter. As discussed above, the test is not whether the association implodes after the 

legislation is enacted. This court in BC Health Services stated that union-breaking is 

unconstitutional, but that "less dramatic interference with the collective process may also 

suffice." The Federal Court of Appeal erred by requiring that a claimant prove "union breaking" 

instead of some "less dramatic interference with the collective process." 

Be Health Services, para. 92, AA tab 17. 

65. These post-ERA consultations about service pay do not mean that the ERA was constitutional. 

The constitutional obligation of meaningful and good faith consultation extends to all significant 

workplace issues. The government cannot unilaterally decide that it will not consult on certain 

significant issues just because it chooses to consult about other (less significant, in this case) 

issues. This court in BC Health Services also defined the content of the s. 2( d) right by reference 

to the statutory duty to bargain in good faith. One important element of the duty to bargain in 

good faith in Canada is that the duty extends to all terms and conditions of employment: a party 

cannot refuse to negotiate about a particular topic. Similarly, legislation that invalidates existing 
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agreements and prevents negotiation about important topics violates s. 2( d) of the Charter - even 

where the legislation permits bargaining about the manner and consequences of invalidating 

those existing agreements, or permits bargaining about other topics. 

British Columbia Teachers' Federation (Cudnosky) v. British Columbia, 2011 BCSC 469, paras. 225, 
243-253, and 255-257, AA tab 11. 

G. Adams, Canadian Labour Law, 2nd ed. (Toronto: Canada Law Book, 2013), ~10.1750, AA tab 35. 

Graphic Communications International Union, Local 34-M and Southam Inc., [2000] Alta. L.R.B.R. 
177, para. 55, AA tab 16. 

66. The actions by the Crown in this case are not uncommon: a unilateral action followed by an offer 

to consult or negotiate about a small part of what has been imposed unilaterally. The SRR 

Program and Pay Council did what any rational actor would do: they made the best of a bad 

situation by consulting about the small issues. As this court has put in the context of whether 

there has been a constructive dismissal in the individual employment relationship, "[w]hat an 

employee threatened with job loss is prepared to accept as a replacement position is not the 

yardstick of the employee's rights." Similarly, what the RCMP members threatened with wage 

loss were prepared to accept to partially mitigate that loss is not the yardstick of their 

constitutional rights. 

Farber v. Royal Trust Co., [1997] 1 S.c.R. 846 at para. 46, AA tab 14. 

67. Third, the Federal Court of Appeal concluded that there was no prohibition on future 

associational activity "on the scale considered in BC Health Services." The Federal Court of 

Appeal did not consider ss. 57-58 ofthe ERA which prohibit any negotiation outside of the 

restraint period (i.e. after 2011) that would compensate employees for lost wages during the 

restraint period. The Court of Appeal also ignored the Application Judge's finding of fact that 

"[w]hile the measure was temporary, since the limit on wage increases was to expire on March 

31,2011, the underlying idea was to permanently reduce the amount of Government spending." 

This was not a short-term solution: this was a permanent reduction in RCMP members' wages. 

Application Judge's decision, para. 41, AR vol. 1, tab 2, p. 19, citing the affidavit of Claude Rochon, 
para. 31, AR vol. 8, tab 19, p. 11. 

Expenditure Restraint Act, S.C. 2009, c. 2, s. 393, ss. 57-58. 
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68. Fourth, the Federal Court of Appeal tersely stated that "Parliament was not required to consult 

with the Pay Councilor others before enacting the ERA (B.C. Health Services, paragraph 157}." 

The referenced passage from BC Health Services states only that "[l]egislators are not bound to 

consult with affected parties before passing legislation." That passage was contained in this 

court's analysis of section 1 of the Charter - not s. 2( d). While it is true that consultation with 

affected parties is not a required element of the Crown's s. 1 defence, consultation before making 

changes to significant workplace conditions is still required by s. 2( d). Further, the required 

consultation in this case was with the government qua employer, not qua legislator. The Federal 

Court of Appeal relied upon a distinction between the executive and legislative branches of 

government that this court rejected in Wells v. Newfoundland, where it stated: 

The doctrine of separation of powers is an essential feature of our constitution. It 
maintains a separation of powers between the judiciary and the other two 
branches, legislature and the executive, and to some extent between the 
legislature and the executive . ... The government cannot, however, rely on this 
formal separation to avoid the consequences of its own actions. 

Wells v. Newfoundland, [1999] 3 S.C.R. 199 at para. 52, AA tab 28. 

69. For these reasons, the Federal Court of Appeal erred in this matter. The ERA, and the December 

11, 2008 Treasury Board decision, violated s. 2( d) of the Charter by rolling back a scheduled 

wage increase without first engaging in a process of meaningful and good faith consultation. 

The violation is not saved by section 1 of the Charter 

70. If the Appellants demonstrate that the ERA and the Treasury Board decision violate s. 2( d) of the 

Charter, the burden shifts to the Attorney General of Canada to show that this violation is saved 

by s. 1 of the Charter. The Appellants submit that the Attorney General of Canada has not 

discharged its burden in this case. 

71. The Attorney General has put forward three pressing and substantial objectives in this case. The 

Appellants' position on each is as follows: 
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Objective Prs. & Rtl. Min. Proportion 
Subs. Conn. Impair 

Reduce upward pressure on private sector wages & salaries Yes No No No 
Provide leadership by showing restraint and respect for No Yes No No 
public money 
Manage public sector wage costs in an appropriate and No Yes No No 
predictable manner that would help ensure the ongoing 
soundness ofthe Government's fiscal position 

a) Section one and the "fiscal crisis" of200S/2009 

72. The Attorney General's case rests upon the proposition that there was an exceptional fiscal crisis 

in late 2008 and early 2009, and that this fiscal crisis justified the extraordinary step of violating 

Charter rights. In this case, however, there is a dearth of admissible evidence on several key 

aspects of this fiscal crisis. The Attorney General presented no expert evidence on the scope of 

the fiscal crisis, or whether its response (reducing wages) would have any effect on that crisis. 

The government either did not know - or is not telling this court - how much money it expected 

to save or did in fact save with the ERA. The government either did not know - or is not telling 

this court - how much the ERA was expected to help the economy as a whole. Finally, the 

government either did not know - or is not telling this court - why reducing wages of RCMP 

members (or government employees more generally) was consistent with the countervailing 

steps taken by the government to boost consumer demand in Canada. 

73. Governments across the globe have always used the pretext of a crisis to pursue policy goals that 

might otherwise be opposed. Citizens are typically more willing to accept diminished civil 

liberties in a time of a real or perceived crisis. This court's constitutional role is to ensure that 

any reduction in civil liberty is truly justified. 

74. Economic or fiscal crises are commonly used as the reason - or sometimes the pretext - for 

diminishing the collective rights of workers. Governments faced with an economic crisis - even 

those governments who are not using the crisis as a pretext to introduce pre-determined policies 

- are tempted to act unilaterally in order to deal with the crisis. This unilateralism is antithetical 
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to the right of meaningful and good faith consultation with workers' organizations. 

Unilateralism is almost always unnecessary, and it is always unwise. Unilateral ism means that 

workers feel excluded from the solutions to the crises - which means they will ultimately reject 

those solutions and take action against those solutions. 

75. The International Labour Organization put this matter best when it stated: 

Over the years, the Committee has had to examine the impact on collective 
bargaining rights of successive economic crises affecting groups of countries on 
different continents. For more than 30 years, it has based its approach in 
addressing such problems on the principle that collective agreements must be 
respected and that limitations on the content offuture collective agreements. 
particularly in relation to wages. imposed by the authorities by virtue of 
economic stabilization or structural adjustment policies that have become 
necessary. are admissible on condition that they have been subject to prior 
consultation with workers' and employers' organizations and they meet the 
following conditions: (i) they are applied as an exceptional measures; (ii) they 
are limited to the extent necessary; (iii) they do not exceed a reasonable period; 
and (iv) they are accompanied by safeguards to protect effectively the standard of 
living of the workers concerned, in particular those who are likely to be the most 
affected Both the Committee of Experts and the Committee on Freedom of 
Association, fully aware of the implications of their position, have stated that 
collective agreements in force must be respected and that economic stabilization 
measures should only come into effect upon the expiry of their term. As regards 
this general principle, exceptions may only be made in cases of serious and 
insurmountable difficulty, for the preservation of jobs and the continuity of 
enterprises and institutions. Such exceptions should be examined prior to their 
implementation through a process of social dialogue that should not be applied 
arbitrarily and should be based on law. This position is justified by the nature of 
the fundamental right to collective bargaining on the one hand and, on the other, 
by the need to ensure that this institution, which has grown essential to 
democratic society through its contribution to justice and social peace, does not 
lose the confidence of trade unions and their worker members, which could give 
rise to incalculable risks in times of crisis. 

International Labour Organization, Collective Bargaining in the public service: A way forward 
(International Labour Conference, 102nd Session, 2013) at p. 124, AA tab 36. 



30 

b) Pressing and substantial objectives: one of the three objectives meets this threshold 

76. The affidavits filed by the Attorney General state that there are three policy objectives behind the 

ERA: 

(i) To help reduce upward pressure on private sector wages and salaries (which in tum 

would theoretically decrease job losses in the private sector); 

(ii) To provide leadership by showing restraint and respect for public money; and 

(iii) To manage public sector wage costs in an appropriate and predictable manner that would 

help ensure the ongoing soundness of the Government's fiscal position. 

Affidavit of Paul Rochon, paras. 30, 46-61 AR vol. 8, tab 19, pp. 11, 16-23. 

77. The purpose behind the ERA is put more bluntly by Mr. Rochon as follows: 

The Department of Finance requested that the Treasury Board Secretariat 
develop measures to restrict spending and later asked the Treasury Board 
Secretariat more specifically for advice on measures to limit spending on 
compensation since the wage bill comprises a significant component of 
government spending. 

Affidavit of Paul Rochon, para. 25, AR vol. 8, tab 19, p. 10. 

78. The second and third objectives listed above are not pressing and substantial objectives. Those 

two objectives amount to the objective of cost containment or cost reduction. The second 

objective suffers from the additional handicap of being an abstract statement of political intent, 

not a true objective. There is a long line of jurisprudence that "budgetary considerations in and 

of themselves camlot normally be invoked as a free-standing pressing and substantial objective 

for the purposes of section 1 of the Charter." 

Nova Scotia (Workers' Compensation Board) v. Martin, 2003 SCC 54 at para. 109, AA tab 98. 

Reference re Remuneration of Judges of the Provincial Court (P.E.!.), [1997] 3 S.C.R. 3 at para. 283, 
AA tab 24. 

Plesner v. British Columbia Hydro and Power Authority, 2009 BCCA 188 at para. 153, AA tab 21. 
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Be Health Services, at para. 147, AA tab 17. 

Service Employees International Union, Local 204 v. Ontario (Attorney General), [1997] 0.1. No. 
3563, AA tab 26. 

79. There is one example of cost containment being a pressing and substantial objective: 

Newfoundland (Treasury Board) v. NA.P.E. In that case, the government of Newfoundland 

violated s. 15 of the Charter by enacting legislation deferring promised pay equity for three years 

and extinguishing the arrears. This court concluded that the need to address a fiscal crisis in 

Newfoundland in 1991 was a pressing and substantial legislative objective. 

Newfoundland (Treasury Board) v. NA.P.E., 2004 see 66, AA tab 18. 

80. However, NAPE is distinguishable from this case on several grounds: 

(i) The Newfoundland government specified the cost of the pay equity settlement ($24 

million). In this case, there is no evidence about the cost savings. 

(ii) The cost savings "was a large expenditure ($24 million) relative even to the size of the 

fiscal crisis." In this case, there was a $53.7 billion federal deficit in 2009-2010, and 

there is no evidence that the savings approached roughly 10% of the deficit as in NAPE. 

NAPE, supra at para. 64 and 72, AA tab 18. 

Affidavit of Paul Rochon, Tab "R", AR vol. 8, tab 19R, p. 154. 

(iii) The decision to delay the pay equity settlement in Newfoundland was part of a budget 

that resulted in a large number of cuts to other programs. Justice Binnie commented at 

length that the decision to postpone pay equity was just as serious as laying off 1,300 

workers, closing hundreds of hospital beds, or the other steps that the government of 

Newfoundland was implementing. In this case, there is no evidence that the ERA was 

necessary in order to save other more worthwhile government programs. 

NAPE, supra at para. 72, AA tab 18. 
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(iv) While a $200 million deficit does not appear large on its face, the consequences for 

Newfoundland's finances were dire. Newfoundland's credit rating would have decreased 

from "A" to "B" with a deficit that large, which would have increased the cost of 

servicing its existing debt. The NAPE decision is rife with dire predictions such as "the 

financial health of the Province was at stake" and a fear of a return to trusteeship. In this 

case, there were no such dire warnings or consequences if the ERA was not enacted. The 

ERA was helpful to the fiscal situation of the federal government, but there is no evidence 

that without it there would have been a fiscal disaster. 

NAPE, supra at para. 75, AA tab 18. 

81. Concerning the first objective, reducing upward pressure on private sector wages and salaries is 

not a pressing and substantial objective. Regardless, the evidence is that reducing upward 

pressure on wages is not an end in itself, but a means to an end: reducing job losses. The 

Appellants concede that reducing job losses is a pressing and substantial objective. The 

remainder of the section 1 analysis must therefore address this remaining valid objective. 

c) The ERA and Treasury Board decision are not rationally connected to the sole remaining 
pressing and substantial objective of reducing job losses 

82. There is no admissible evidence before this court that there is a logical or rational connection 

between a limit on public sector wage growth and decreasing job losses. Mr. Rochon - who is 

not an expert, and was not qualified as an expert - is the government's sole source for this 

connection. His evidence on about the connection between public sector and private sector wage 

growth is a matter of opinion. While he attaches a number of papers to his affidavit showing that 

there is a school of thought that upward pressure on private sector wages during a recession 

would cause private firms to shed more labour than they otherwise would, there are also studies 

stating that wage control legislation does not constrain private sector wage inflation and 

therefore does not reduce job loss. This is precisely the sort of issue that calls for competing 

expert evidence that an application or trial judge could review and then decide whether the 

Attorney General has proven its thesis to his or her satisfaction. In this case, however, the 
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government has no expert evidence on which to base its opinion. It therefore cannot meet its 

evidentiary burden to show that there is a rational connection between limits on public sector 

wage growth and decreasing job losses. 

On the view that wage control legislation does not significantly constrain private sector wage 
inflation, see M. Thompson and S. Slinn, "Public Sector Industrial Relations in Canada: Does It 
Threaten or Sustain Democracy", (2013), 34 Compo Labor Law & Pol'y lournal393 at p. 409, AA tab 
40; D.A.L. Auld & D.A. Wilton, "The Impact of Public Sector Wage Controls in Ontario" (1987) 42 
ReI. Indus. 132 at p. 148, AA tab 34; and M. Gunderson, "Compensation in the Public Sector" in The 
Handbook of Canadian Public Administration 203 (Chrisopher Dunn ed., 2nd ed. 2010) at p. 209, AA 
tab 39. 

83. Even if this court accepts that there is a rational connection between public sector wage limits 

and private sector employment levels, the Attorney General has two difficulties with its position. 

First, there is no rational connection between RCMP wages and private sector wages. The 

Attorney General's own evidence is comprised of an affidavit that appends a series of studies 

about wage elasticity and the correlation between public sector and private sector wages. One of 

those studies states that the "spillover effect" between public and private sector wages "is nil if 

the workers covered by the government-sector settlement are teachers, nurses, firemen, or 

policemen, or if they are located in a different urban area." RCMP members are police officers; 

therefore, according to the Attorney General's own evidence, there is no correlation between 

their wages and private sector wages. There is therefore no rational connection between a 

reduction of RCMP wages with reducing wages in the private sector. 

Affidavit of Paul Rochon, Appendix 3, Reference 10, AR vol. 8, tab 19, p. 62. 

84. Second, there is no rational connection between the actual wage point chosen and an increase in 

private sector wages. Mr. Rochon's affidavit sets out the wage increases in major settlements in 

the private sector from 2006-2009 as follows: 

Year Wage Increase (Pvt. Sector) 
2006 2.3% 
2007 3.2% 
2008 2.5% 
2009 1.8% 

Affidavit of Paul Rochon, para. 47, AR vol. 8, tab 19, p. 17. 
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85. Mr. Rochon does not explain how a legislated limit of 1.5% increase is rationally connected to 

reducing pressure on private sector wages when those wages have increased by 2.5% in 2008 and 

1.8% in 2009. As a matter of logic, the legislated limit on wage increases does not need to be 

lower than the wage increase in the private sector in order to meet this purpose. 

86. For these reasons, the Attorney General has not proven that the government action is rationally 

connected to its purpose. 

d) The ERA and Treasury Board decision do not minimally impair the infringement of s. 2( d) 

87. The test at the minimal impairment stage of the Oakes test remains as set out by the Supreme 

Court of Canada in RJR-MacDonald: 

[TJhe government must show that the measures at issue impair the right of 
free expression as little as reasonably possible in order to achieve the 
legislative objective. The impairment must be "minimal", that is, the law 
must be carefully tailored so that rights are impaired no more than 
necessary. The tailoring process seldom admits of perfection and the 
courts must accord some leeway to the legislator. if the law falls within a 
range of reasonable alternatives, the courts will not find it overbroad 
merely because they can conceive of an alternative which might better 
tailor objective to infringement. 

RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199 at para. 160, AA tab 25. 

88. The Appellants concede that Parliament is not bound to find the least intrusive nor the best 

means. Indeed, as Professor Hogg put it, a judge would have to be unimaginative indeed if he 

could not come up with something a little less restrictive in almost any situation. 

P. Hogg, Constitutional Law o/Canada, 5th ed., looseleaf (Carswell: Toronto, 2007) at para. 38.11(b), 
AA tab 41. 

89. However, in this case, the Attorney General has not made out the case for minimal impairment. 

The Attorney General focuses on other financial ways in which it could have accomplished its 

goals such as staffing freezes, layoffs, or suspending promotions. 
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90. Section 1 ofthe Charter is not about minimal impairment of interests; it is about minimal 

impairment of rights. The right in this case is the right to good faith and meaningful consultation 

about substantial workplace issues. The issue is not whether the reduction in the wage package 

fell within the range of reasonable alternatives; the issue is whether the decision to reduce the 

wage package without good faith and meaningful consultation fell within the range of reasonable 

alternatives. It did not, which means the violation was not minimally impairing. 

91. Most damning for the government in this case is that they specifically turned their mind to 

working through the Pay Council, decided to do so, and then ignored the Pay Council instead. In 

his presentation to the Commissioner of the RCMP, the Secretary of Treasury Board stated: 

• It is all the more important that we start taking steps now given the 
recent Supreme Court decision in the case of BC Health Services 
which requires that public sector employers make meaningful 
attempts to reach negotiated settlements, before they proceed with 
legislative measures to limit the right to collective bargaining, 
even in the face of difficult fiscal situations. 

• To this end, having received our revised targets, the Secretariat 
has started contacting its bargaining agent partners in the Core 
Public Administration to try to reach settlements within the newly 
established paramaters. 

• We wanted to make you aware of these developments so that we 
can all work together to see how this can be conveyed to the 
members. 

• This means you may want to contemplate doing something similar 
with the Pay Council. If you were to do so, would suggest this 
discussion should happen after we have started issue final offers in 
the CPA (later on this week and beginning of next). We will keep 
you informed of how things are unfolding to assist in determining 
the best moment for this discussion to occur should you choose to 
have it. 

Affidavit ofH6iene Laurendeau, Exhibit .oF", AR vol. 7, tab 18, p. 121. 

92. The treatment of the Pay Council through this process compares very unfavourably to the 

treatment of other bargaining agents. Other bargaining agents were informed about the proposed 

limits on wage increases before those limits were implemented, had the opportunity to discuss 

those limits with the employer, and - in 44 separate cases - entered into collective agreements 
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that were consistent with the proposed limits. In the period prior to introducing the ERA, the 

government bargained in good faith with its other bargaining agents, but - whether through 

negligence or design - did nothing with the Pay Council. 

Professional Institute of the Public Service of Canada v. Treasury Board, 2009 PSLRB 102, aff'd 
2010 FeA 109, AA tab 22. 

Application Judge's Decision, paras. 130-131, AR vol. 1, Tab 2, p. 42. 

93. There is no evidence justifying the government's decision to impose these reductions unilaterally 

without discussing the matter through the Pay Council to determine whether other, alternative 

measures were possible to meet the government's objectives. 

94. In the hearings below, the Attorney General further submitted that s. 62 of the ERA (which was 

used to provide an increase in service pay to some RCMP members) meets the government's 

onus to show that the Act minimally impairs the right to collective bargaining. As argued above, 

however, s. 62 on its face is also contrary to the constitutional right to collective bargaining 

because it allows the Treasury Board to unilaterally decide the scope of that section (i.e. whether 

a particular allowance is "critical to support transformation initiatives"). The duty to bargain in 

good faith requires the parties to discuss all conditions of employment (unless the subject matter 

is otherwise contrary to the law and could not legally be included in a collective agreement). 

Section 62 of the ERA allows the employer to dictate the topics of bargaining, and then also to 

dictate the result. 

BC Health Services, para. 106, AA tab 17. 

95. The right to collective bargaining in s. 2(d) of the Charter is about process, not results. 

Similarly, the minimal impairment test is about whether the right was minimally impaired, not 

whether the victim of the Charter violation is worse off financially. The fact that some RCMP 

members recovered part of the scheduled wage increase through an increase in service pay does 

not justify the infringement of their Charter rights. 
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e) The infringement of s. 2( d) is disproportionate to the benefits of the ERA and the Treasury 
Board decision 

96. The final step of the Oakes test is to determine the proportionality ofthe effects: are the overall 

effects of the law on the claimants disproportionate to the government's objective? This court 

has described this portion of the test as follows: "the real issue is whether the impact of the rights 

infringement is disproportionate to the likely benefits of the impugned law." This assessment of 

whether the benefits which accrued from the limitation are proportional to its deleterious effects 

is measured "by the values underlying the Charter." 

Alberta v. Hutterian Brethren a/Wilson Colony, 2009 SCC 37 at para. 76, AA tab 8. 

Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877 at para. 125, AA tab 27. 

97. The Attorney General has adduced no evidence - direct, indirect, or otherwise - that the ERA 

had any impact upon job losses in the private sector. There is also no evidence about the costs 

saved by the ERA: the Attorney General has redacted the evidence about the projected cost 

savings, and the government's deponent (Helene Laurendeau) was unable to provide any 

information about the costs saved (aside from saying she had a "rough idea"). 

Cross-examination ofH61ene Laurendeau, Q102, AR vol. 9, tab 23, p. 202 

98. There are two categories of deleterious effects in this case: financial and procedural. The 

deleterious financial impact is, of course, the wages lost as a result of the ERA. This deleterious 

financial impact has been mitigated in part by the increase in service pay permitted under s. 62 of 

the Act, but there has still been a deleterious financial impact. 

99. The more important deleterious impact, however, is procedural. The right to collective 

bargaining "enhances the human dignity, liberty and autonomy of workers ... equality ... [and] 

democracy." The decision to reduce already agreed-upon wage increases has undercut the 

mandate and the purpose of the Pay Council. The representatives ofRCMP Members were 

bypassed entirely when the decision was made, and did not - until the Attorney General filed its 

affidavits in this application - receive any explanation for the decision, let alone any meaningful 

consultation and bargaining about the decision. Collective bargaining serves to limit an 
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employer's arbitrary exercise of economic power; the deleterious impact of arbitrary decision

making cannot be remedied by increasing service pay for some members. 

BC Health Services at para. 82, AA tab 17. 

100. The negligible and unproven salutary impact of the Act is outweighed by its deleterious effect. 

Appropriate Remedy 

101. The Application Judge quashed the December 11, 2008 Treasury Board decision, but did not 

make any specific remedy in respect of the ERA. Despite the absence of a specific remedy, the 

ERA does not remain in full force and effect. Section 52 of the Constitutional Act, 1982 provides 

that laws that are inconsistent with the constitution are "to the extent ofthe inconsistency, of no 

force or effect." Once a court "rules" that a law violates the Charter, the effect of that law is null 

and void as the law has failed by operation of s. 52 ofthe Constitution Act, 1982. The 

Application Judge clearly ruled (at paragraph 148 of her decision) that ss. 16,35,38,43,46 and 

49 of the ERA violated the Charter. It was unnecessary for her to make any order with respect to 

the ERA. 

R. v. Ferguson, 2008 see 6 at para. 35, AA tab 23. 

102. Treasury Board set a wage rate on December 11, 2008 and then Parliament retroactively codified 

that wage rate in the ERA. If the ERA is constitutional, then the original Application to quash the 

December 11, 2008 decision must be dismissed. In light of the circumstances of this case, the 

only necessary "order" of the court is to quash the December 11, 2008 Treasury Board decision -

this court order reinstates the original June 26, 2008 wage rate. No further order is necessary to 

have this effect, and this remedy is appropriate and responsive to the violation of the Appellants' 

Charter rights. 

Canada (Attorney General) v. PHS Community Services Society, 2011 see 44 at paras. 144-145, AA 
tab 12. 
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PART IV - Costs 

103. The Appellants request their costs in this appeal and in the Federal Court of Appeal. 

P ART V - Order Sought 

104. The Appellants seek an order granting the appeal, with costs throughout. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13th day of December, 2013 

Christopher Rootharn 
Solicitor for the Appellants 
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PART VII - Statutes Relied Upon 

The Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c. 11 

2. Everyone has the following fundamental freedoms: ... 

(d) freedom of association. 

2. Chacun ales libertes fondamentales suivantes ... 

(d) liberte d'association. 

Expenditure Restraint Act, S.c. 2009, c. 2, s. 393 

[contained in separate volume due to size, pursuant to Rule 42(2)(g)] 
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Supreme Court of Canada 

November 4, 2013 

ORDER 
MOTION 

COl.lr supreme du Canada 

Le 4 nove:m~:re 2013 

ORDONNANCE . 
REQUETE' 

ROBERT MEREDITH AND B~ ROACH (R'EFRESli!NTING ALL MEMllERS OF . 
THE ROYAL CANADIAN MOUl'fTED POLICE) v. ATTORNEY GENERAi. OF : 
CANADA 
(F.e.A.) (35424) 

THE ClflEF JUSTICE: 

UPON APPLlCATION by the appellmlts for an order stating constitutional questions m the 
above appeal; 

AND THE MATElUAL FILED having been read; 

IT IS HEREBY ORDERED THAT TIlE CONSTITUTlONAL QUESTlONS BE STATR}) 
AS FOLLOWS: 

1. Do sections 16,35,38,43.46 and 49 of the Expenditure Restraint Act, S.C. 2009, c.2, s. 
393 infringe s. 2(d) of the Canadian Charter of Rights and Freedoms? 

2. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 
justified in a free and democratic society under s. 1 of the Canadian Charter of Rights and 
Freedoms? 

Any attorney general who intervenes pursuant to par. 61(4) of the Rules of the Supreme Court of 
Canada shall pay the appellants and respondent the costs.of any additional disbursements they 
incur as a result of the intervention. ' 

IT 18 BEREBY FURTlIER OlUlERE,D THAT: 

1. Any notices of intervention shall be served and filed no l~ter than November 29. 2013. 

2. Any attorney general wishing to intervene pursuant to pai'. 61(4) of the Rules of the 
Supreme Court of Canada shall serve and file their factum and book of authorities no later 
than February 5, 2014. 

I I 
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A LA SUITE DE LA DEMANDE des appelants visant a obtenir la fQnnulation de questions 
constitutionnelles dans l'appel susmentionne; 

ET APItES A yom LlJ la documentation deposee; 

l.,ES QUESTIONS CONSTITUTIONNELLES surv ANTES SONT FORMULltES : 

1. Les articles 16,35,38,43,46 et 49 de la Loi sur le cQntr61e des depenses, L.C. 2009, ch.2, 
art. 393, violent~il$l'al. 2d) de la Charte canadienne des droits ~t libertes? ' 

2. Dansl'affinnative, s'agit-il d'une violation constituant une limite raisonnable, etablie par 
une regIe de droit et dont lajustification peut se demontrer dans Ie cadre d'une societe libre 
et democratique confonnement it P article premier de la. Charfe canadierme des droits et 
libertes? 

Tout procureur general qui interviendra en vertu du pat'. 61(4) des Regles de let Cour supreme du 
Canada sera tenu de payer aux appelants et a 1 'intime les depMS $upplementaires resultant de son 
intervention. 

IL EST EN OUTRE ORDONNE CE QUl SUIT: 

1. Tout avis d'intervention doit etre signifie et depose au plus'tard le 29 novembre 
2013. 

2. Tout procureur general qui interviendra en vertu du par. 61(4) des Regles de fa 
Cour supreme du Canada devra signifier et deposer son memoire et son recueil de 
sources au plus tard Ie 5 fevrier 2014. 

I I 

~ 
c.r.c. 
J.e.c. 
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Appellants 
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ROBERT MEREDITH and BRIAN ROACH 
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Suite 1500, 50 O'Connor Street 
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Christopher Rootham 
Telephone: (613) 231-8311 
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Lawyers for the Appellants, 
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(representing all members of the 
Royal Canadian Mounted Police) 
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