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APPELLANTS’ RESPONSE MEMORANDUM OF ARGUMENT 

PART I. OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Canada’s application invokes the public interest in the concept of “danger to the public” 

and a “threat to rule of law.” We say Canada is sounding a false alarm on both points. But it is 

equally notable that Canada’s invocation of the “public interest” is abstract and monolithic. 

Canada speaks of extending the period of suspension as though it were a mere theoretical 

construct. But what Canada is actually asking this Court to do is make an order that will have 

profound impact on individual Canadians. Section 7 rights are reflected in the Charter, but they 

exist in the real world, and they belong to real people. The rights at stake are the rights of 

individuals to control their suffering, exercise their autonomy, and have a say in a defining 

aspect of their lives. When Canada asks you to extend the period of suspension, it is asking you 

just this: to suspend the rights of suffering individuals and do so at the risk of rendering the 

remedy initially granted to them on February 6, 2015 forever without meaning. Against profound 

personal suffering, it asks you to disregard prior dilatory conduct and give weight to 

considerations of Parliamentary procedure and scheduling. We ask that you do not. That the 

dilatory conduct may be primarily that of the previous government is of no consequence; 

suffering does not abate with a change in government. 

2. The appellants oppose any order extending the suspension of the declaration of 

constitutional invalidity with respect to ss. 241(b) and 14 of the Criminal Code. 

3. In the alternative, the appellants propose a two month extension of time during which a 

constitutional exemption mechanism, outlined below, be implemented. 

4. Canada’s application is premised on the assertions that it has moved with diligence in a 

complex area to respond to this Court’s order and that without an extension there will be risk to 

vulnerable Canadians and uncertainty in the law. 

5. None of these assertions is borne out by a consideration of the record and this Court’s 

February 6, 2015 judgment. 
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B. Facts 

6. On February 6, 2015, this Court held: 

[126] We have concluded that the laws prohibiting a physician’s assistance in 
terminating life (Criminal Code, s. 241(b) and s. 14) infringe Ms. Taylor’s s. 7 rights to 
life, liberty and security of the person in a manner that is not in accordance with the 
principles of fundamental justice, and that the infringement is not justified under s. 1 of 
the Charter. To the extent that the impugned laws deny the s. 7 rights of people like 
Ms. Taylor they are void by operation of s. 52 of the Constitution Act, 1982. It is for 
Parliament and the provincial legislatures to respond, should they so choose, by enacting 
legislation consistent with the constitutional parameters set out in these reasons. 

[127] The appropriate remedy is therefore a declaration that s. 241(b) and s. 14 of the 
Criminal Code are void insofar as they prohibit physician-assisted death for a competent 
adult person who (1) clearly consents to the termination of life; and (2) has a grievous 
and irremediable medical condition (including an illness, disease or disability) that causes 
enduring suffering that is intolerable to the individual in the circumstances of his or her 
condition. “Irremediable,” it should be added, does not require the patient to undertake 
treatments that are not acceptable to the individual. The scope of this declaration is 
intended to respond to the factual circumstances in this case. We make no pronouncement 
on other situations where physician-assisted dying may be sought. 

[128] We would suspend the declaration of invalidity for 12 months.1 

7. Thus, this Court specifically limited the declaration of invalidity to the extent of the s. 7 

deprivation and specifically contemplated that Parliament and the provincial legislatures might 

not enact legislation.2 In the event no legislation was enacted, the declaration of invalidity would 

still take effect. 

PART II. STATEMENT OF QUESTIONS IN ISSUE 

8. Whether this Court should extend the suspension of the declaration of constitutional 

invalidity? 

9. If so, for how long should the extension be granted and under what conditions? 

10. Whether this Court should grant an oral hearing for this application? 

                                                 
1 Carter v. Canada (Attorney General), 2015 SCC 5 (the “Decision”), ¶¶126-28 (emphasis added) 
2 Decision, ¶126 
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PART III. STATEMENT OF ARGUMENT 

Test for Extending the Period of Suspension 

11. The Attorney General of Canada erroneously applies for relief pursuant to Rule 76 which 

pertains to a re-hearing of an appeal “before judgment is rendered or within 30 days after the 

judgment.” Rule 76 is inapplicable to this application which is not a “re-hearing” and is in any 

event brought months after judgment. 

12. If any of the particular rules are applicable, it is Rule 62 which provides: 

62. Any party against whom a judgment has been given, or an order made, by the 
Court or any other court, may make a motion to the Court for a stay of execution or other 
relief against such judgment or order, and the Court may give such relief on the terms 
that may be appropriate. 

13. Identification of the correct source of the Court’s authority to grant relief is important in 

framing the analysis because while there are a handful of cases in which the Court has extended 

a suspension of a declaration of invalidity,3 guidance with respect to the applicable principles for 

such an application is thin. 

14. The appellants submit that guidance must be taken from the jurisprudence applicable to 

granting a suspension of a declaration of invalidity in the first instance, and the Rule 62 

jurisprudence applicable to a motion for a stay of this Court’s order. 

15. Section 52 of the Constitution Act, 19824 targets the unconstitutionality of laws in a direct 

non-discretionary way: laws are of no force or effect to the extent that they are unconstitutional.5 

The presence of s. 52(1) with its mandatory wording suggests an intention of the framers of the 

Charter that unconstitutional laws are deprived of effect to the extent of their inconsistency.6 

16. There is no provision of the Constitution that provides written authority to suspend the 

operation of s. 52. Nevertheless, this Court has recognized an authority to suspend a declaration 

                                                 
3 Swain v. The Queen SCC File# 19758 (Oct. 28, 1991); Reference re Manitoba Language Rights, [1992] 1 S.C.R. 
212 [Manitoba Language Rights Reference], at 232(a)-(f); R. v. Feeney, [1997] 3 S.C.R. 1008 
4 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 
5 R. v. Ferguson, 2008 SCC 6 [Ferguson], ¶64 
6 Ferguson, ¶65 
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of invalidity rooted in the unwritten constitutional principle of the rule of law.7 The suspension 

power was first recognized in Re Manitoba Language Rights in 1985. Manitoba had breached its 

constitutional obligation to enact legislation in both French and English, meaning that almost all 

of the province’s laws were invalid. Thus, the power to suspend the declaration of invalidity 

stemmed from necessity and impossibility. The Court held that the declaration of invalidity 

should be postponed “for the period of time during which it would be impossible for the 

Manitoba Legislature to fulfil its constitutional duty.”8 If not, the province would face “chaos 

and anarchy.”9 

17. Seven years later, in Schachter v. Canada, this Court articulated three circumstances 

where a suspension of a declaration of invalidity may be appropriate, all of which drew on the 

same concerns, holding that a suspended declaration of invalidity is “clearly appropriate” if an 

immediate declaration of invalidity: (1) “poses a potential danger to the public”; (2) “threatens 

the rule of law”; or (3) “would deprive deserving persons of benefits without providing them to 

the applicant.”10 

18. The appellants submit that these circumstances all suggest a limited power to suspend 

that should be tightly controlled. A request to extend such a suspension should be even more 

closely scrutinized and should require Canada to demonstrate that: (a) there is a compelling 

explanation for Canada’s delay in responding to the Decision; (b) there is a serious risk of 

irreparable harm (a determination that the appellants submit must be answered for these purposes 

by reference to the three considerations set out in Schachter) if a stay is not granted; and (c) that 

the balance of convenience favours granting the extension of the suspension.11 

19. All three elements should be required to be established. None are met in this case. 

The Government Has Not Moved With Diligence 

20. Canada has been dilatory in its response to the Decision. 

                                                 
7 Re Manitoba Language Rights, [1985] 1 S.C.R. 721 [Re Manitoba Language Rights] at 752 
8 Re Manitoba Language Rights, at 758(f) 
9 Re Manitoba Language Rights, at 758(c) 
10 Schachter v. Canada, [1992] 2 S.C.R. 679 [Schachter], at 715-16 
11 RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 
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21. Canada has provided only the vaguest explanation of what analysis of the issues the 

previous government undertook in the “immediate aftermath” of this Court’s decision.12 There is 

no evidence that any directions of any kind were ever given to legislative counsel - not even to 

prepare various Canadian “options” based on the existing foreign models for consideration while 

a final model was debated. 

22. It appears that little concrete action of any kind was undertaken until three months after 

this Court’s decision when, on May 1, 2015, the Department of Justice met with 

provincial/territorial counterparts at its regularly scheduled semi-annual meeting of the 

Coordinating Committee of Senior Officials (“CCSO”) and the Decision was one of the topics of 

conversation – specifically, “the need for further consultation between the levels of government 

on appropriate responses.”13 The CCSO did not meet again until November 6, 2015 when “the 

issue was further discussed.”14 In other words, the CCSO has met twice in the past 11 months 

where the Decision was one topic of conversation, no special meeting of the CCSO was ever 

scheduled to address the Decision and again, only the vaguest description of the “discussion” is 

provided. On Canada’s evidence, the “discussion” may have been nothing more than a mutual 

acknowledgement that the matter continued to be outstanding.15 

23. The Deputy Ministers Responsible for Justice and Public Safety held a single meeting in 

the past 11 months to discuss the Decision: on June 10, 2015, four months after the Decision. 

“[T]he Court’s decision and possible responses to it from both levels of government were 

discussed.”16 No further detail of that “discussion” has been provided.17 Nothing suggests the 

discussion was substantive, and there is no indication that the discussion resulted in an action 

plan or the matter otherwise being pushed forward for concrete response. 

24. The Federal-Provincial-Territorial Conference of Deputy Ministers of Health has 

discussed the Decision on three occasions in the past 11 months. The first was a teleconference 

three months after the Decision on May 12, 2015. The second discussion occurred June 11, 2015, 

                                                 
12 Affidavit of Carole Morency, sworn December 2, 2015 (“Morency Affidavit”), ¶6 
13 Morency Affidavit, ¶8 
14 Morency Affidavit, ¶8 
15 Affidavit of Jessi Halliday, affirmed December 7, 2015 (“Halliday Affidavit”), Ex. E 
16 Morency Affidavit, ¶9 
17 Halliday Affidavit, Ex. E 
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on which occasion an Ad Hoc Federal-Provincial-Territorial Working Group on 

Physician-Assisted Dying was established (the “Working Group”). There is no further evidence 

of the Working Group actually “working” and on August 4, 2015 the activities of the Working 

Group were suspended until November.18 Nevertheless, the Working Group held a single 

teleconference on September 17, 2015 to provide an update on activities conducted at both levels 

of government.19 Presumably Canada’s update was quite short. 

25. Five full months after the Decision, on July 17, 2015, the previous government 

established the “External Panel on Options for Legislative Response to Carter v. Canada” (the 

“Panel”).20 Despite its misleading name, the Panel was anything but “external.” It consists of 

three individuals, two of whom – Dr. Chochinov and Professor Frazee – acted as experts for 

Canada in the Carter litigation.21 Two and a half weeks after it was established, the Panel ceased 

active consultations with stakeholders until after the election in October.22 Apparently, during 

this period of cessation, the Panel then toured to various jurisdictions where assisted dying is 

practiced to study those practices – a study which was already undertaken in the record in this 

case.23 

26. The only other activities of the previous federal government are described in the 

following terms: 

The Department of Justice and the Criminal Law Policy Section continued to seek, 
gather, and review many relevant sources of information on the issue, both from within 
Canada and around the world, including commentary and research from legal scholars, 
courts and international human rights bodies, the medical community, empirical 
researchers, ethicists, philosophers, sociologists, suicide prevention experts, legislatures, 
and legislative committees. The Department also monitored consultations in the medical 
community (e.g., Canadian Medical Association Annual General Meeting), 
provincial/territorial regulators, and other stakeholders during the writ period. 

During the writ period, the Department of Justice also actively developed briefing 
materials, including identifying possible parameters and approaches to support and advise 

                                                 
18 Morency Affidavit, ¶¶14-15 
19 Morency Affidavit, ¶10 
20 Morency Affidavit, ¶11 
21 Affidavit of Stephen Mihorean, sworn December 2, 2015 (“Mihorean Affidavit”), ¶2 
22 Morency Affidavit, ¶15; Mihorean Affidavit, ¶¶9-13 
23 Mihorean Affidavit, ¶¶10-13 
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the new government on how it could respond to the Court’s decision and implement 
physician-assisted dying in Canada.24 

27. Again, this description is incredibly vague. 

28. It also highlights that Canada failed to focus on what a regulatory response should look 

like. A regulatory response is a relatively straightforward question addressing issues such as how 

many and what kinds of health care professionals should be engaged at any stage in the process 

and how records should be kept. Most of these questions likely fall to be determined by the 

Provinces and perhaps exclusively so.25 Canada might have clearly indicated that these issues 

would be left to the provinces, and given the provinces fair notice to move ahead. Instead, 

Canada spent its time revisiting the merits of issues addressed and determined in the Carter case 

- engaging “ethicists, philosophers, sociologists, and suicide prevention experts.” No such 

consultation could have anything to contribute to legislation that flows from this Court’s 

determination that an absolute prohibition against assisted dying offends the Charter and its clear 

declaration as to the parameters for entitlement to access. 

29. The Court’s original suspension was made to permit governments who wished to act time 

to respond to the Decision by addressing the mechanics of access. Instead, to the extent that the 

previous government did anything, it conducted itself as if it were developing a policy White 

Paper addressing whether to permit physician-assisted dying. That approach amounts to 

disregarding the Court’s reasons and Decision. Canada simply does not need to engage in the 

kinds of consultation that occurred in jurisdictions where legislatures were assessing whether 

assisted dying should be permitted and the government was seeking to ascertain whether there 

was popular support for same.26 

30. Likewise, the review undertaken by the Department of Justice (“DOJ”) of the relevant 

sources of information within Canada and around the world, if not completely unnecessary, 

would certainly have been assisted by the extensive record assembled in this very litigation (by 

that very department) addressing these very issues. In terms of identifying possible parameters 

and approaches, again, DOJ had the breadth of evidence in this case identifying the parameters 

                                                 
24 Morency Affidavit, ¶¶16-17 
25 Reference re Assisted Human Reproduction Act, 2010 SCC 61 
26 Mihorean Affidavit, ¶19 
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and approaches adopted elsewhere to assist in that inquiry. It also had the clear baseline criteria 

set by the terms of this Court’s declaration. It is inconceivable that preparation of such briefing 

would take more than 12 months. 

31. On November 14, 2015, the new Minister of Justice and Attorney General of Canada and 

the new Minister of Health publicly released a letter sent to the Panel extending its mandate by 

one month to December 15, 2015, and narrowing its mandate to the results of the study and 

consultations conducted by the Panel, rather than addressing the development of legislative 

options.27 

32. While it appears that the new government has moved with more diligence and respect for 

the Decision than the previous,28 and while the previous government’s failure to diligently 

respond to the Court’s judgment has left the new government with a constricted timeline should 

it choose to act, the fact of a transition to a new government should not be relied upon by the 

Court in granting an extension that will trap Canadians who need relief from unbearable 

suffering immediately and who were entitled, under the original order, to access no later than 

February 2016. 

33. Nor does the new government need six additional months to respond to the Decision. As 

noted above, the relevant material has already been assembled. This Court has already 

determined the baseline criteria for access to assisted dying under the terms of its declaration. 

(We address the length of extension, should one be granted, below.) 

No Serious Risk of Irreparable Harm 

34. The appellants submit that the quality of “irreparable harm” that is applicable in an 

application for an extension of a period of suspension is the kind of harm identified by this Court 

in Schachter, that is: (a) a potential danger to the public; (b) a threat to the rule of law; or (c) a 

deprivation of benefits to deserving persons without providing them to the applicant. 

35. The third kind of harm is not applicable here. 

                                                 
27 Morency, ¶20 
28 Morency Affidavit, ¶¶20-21 
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36. Canada alleges concerns it characterizes as engaging a potential danger to the public and 

a threat to the rule of law. 

37. With respect to purported danger to the public, Canada says, erroneously, that this Court 

suspended its declaration of invalidity in order to protect “those who might be at risk in a 

permissive regime.” According to Canada, “‘[t]hose who might be at risk’ in the current context 

means vulnerable people who might be at risk of a premature death, contrary to their true 

wishes.”29 Canada asserts that “it was the possibility of crafting a scheme with such safeguards 

that led the Court to reject the idea that weakening the prohibitions will inevitably lead to the 

casual termination of life, including the lives of individuals who did not wish to die.”30 

38. Canada misapprehends the Decision and the Court’s basis for the suspension. 

39. Canada’s interpretation flies in the face of the fact that this Court expressly noted that 

Parliament and the provincial legislatures might choose not to enact any legislation, presumably 

because this Court already minimized any possible risk by limiting the extent of its declaration of 

invalidity in respect of ss. 241(b) and 14 by the specific terms of that declaration. The terms of 

the declaration themselves constitute criteria defining the class of persons to whom the procedure 

is to be available.31 

40. A declaration of invalidity to this extent followed by no legislative response does not 

result in chaos and anarchy. Indeed, the effect is simply what occurred in the abortion context 

following Morgentaler,32 where the decriminalized procedure fell to be addressed entirely as a 

matter of health law. There is no risk to the public occasioned by such inaction by the legislative 

branches. The trial judge found as fact that: 

[1240] … Canadian physicians are already experienced in the assessment of patients’ 
competence, voluntariness and non-ambivalence in the context of end-of-life 
decision-making. It is already part of sound medical practice to apply different levels of 
scrutiny to patients’ decisions about different medical issues, depending upon the gravity 
of the consequences. The scrutiny regarding physician-assisted death decisions would 
have to be at the very highest level, but would fit within the existing spectrum. That 

                                                 
29 Canada’s Memorandum of Argument, ¶12 
30 Canada’s Memorandum of Argument, ¶13 
31 Decision, ¶126 
32 R. v. Morgentaler, [1988] 1 S.C.R. 30 
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spectrum already encompasses decisions where the likely consequence of the decision 
will be the death of the patient.33 

41. With respect to the rule of law, Canada claims uncertainty as to the effect of this Court’s 

order, and questions whether the laws against murder and assisting suicide will fall in their 

entirety, leaving Canada a lawless frontier without criminal restraint against murder, a country 

where absolutely anyone can assist absolutely anyone else to die. The assertion is wholly without 

merit. 

42. The remedy granted by this Court is abundantly clear. Sections 241(b) and 14 of the 

Criminal Code have only been struck down to the extent of their inconsistency with the Charter 

as outlined by this Court.34 

43. Such a limited declaration flows from the express language of s. 52 and is the norm in 

constitutional litigation. For example, in Smith,35 this Court explained: 

[30] A law is “of no force or effect” to the extent it is inconsistent with the guarantees 
in the Charter: s. 52 of the Constitution Act, 1982. We have concluded that restricting 
medical access to marihuana to its dried form is inconsistent with the Charter. It follows 
that to this extent the restriction is null and void. 

[31] The precise form the order should take is complicated by the fact that it is the 
combination of the offence provisions and the exemption that creates the 
unconstitutionality. The offence provisions in the CDSA should not be struck down in 
their entirety. Nor is the exemption, insofar as it goes, problematic - the problem is that it 
is too narrow, or under-inclusive. We conclude that the appropriate remedy is a 
declaration that ss. 4 and 5 of the CDSA are of no force and effect, to the extent that they 
prohibit a person with a medical authorization from possessing cannabis derivatives for 
medical purposes. 

[32] We would reject the Crown’s request that the declaration of invalidity be 
suspended to keep the prohibition in force pending Parliament’s response, if any. (What 
Parliament may choose to do or not do is complicated by the variety of available options 
and the fact that the MMARs have been replaced by a new regime.) To suspend the 
declaration would leave patients without lawful medical treatment and the law and law 
enforcement in limbo. We echo the Ontario Court of Appeal in Hitzig, at para. 170: “A 
suspension of our remedy would simply [continue the] undesirable uncertainty for a 
further period of time.” 

                                                 
33 Carter v. Canada (Attorney General), 2012 BCSC 886 (“TJ Reasons”), ¶1240 (emphasis added) 
34 Decision, ¶¶126-27 
35 R. v. Smith, 2015 SCC 34 [Smith] 
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44. No one suggests that there is any ambiguity in the scope of this Court’s order in Smith. 

Sections 4 and 5 of the Controlled Drugs and Substances Act, S.C. 1996, c. 19, remain good law 

except insofar as they prohibit a person with a medical authorization from possessing cannabis 

derivatives for medical purposes. 

45. To the extent there is any genuine confusion on this point in this case, and the appellants 

say there is not, this Court could certainly clarify that this is the nature and scope of its 

declaration. 

46. There is no threat to the rule of law which is in any way analogous to that which arose in 

the Manitoba Language Rights Reference. As noted above and found by the trial judge, absent 

federal legislation requests for assisted dying would simply be governed by specific provincial 

legislation (for example, legislation such as that ready to come into force in Quebec) or, absent 

specific provincial legislation, by the baseline set by the terms of this Court’s declaration in 

conjunction with any applicable general health legislation,36 guidelines developed by 

professional bodies (such as those developed by the College of Physicians and Surgeons of 

Ontario (“CPSO”)),37 and the common law including the standard medical practice for obtaining 

informed consent – the standard used in every single other end-of-life decision-making process. 

Persons seeking PAD are at no greater risk than other persons engaging in all the other 

end-of-life decision-making processes presently being engaged daily under our medical 

system.Canada also makes a weak attempt to claim uncertainty as to who may claim its benefit. 

48. Canada argues: 

Even if the Court’s remedy was a “reading in” of a limited exception to criminal liability 
for physician-assisted dying for competent adults intolerably suffering from a grievous 
and irremediable illness, uncertainty would remain as to precisely who would be eligible, 
exposing physicians and vulnerable persons to significant risks in the absence of a 
“carefully designed and monitored system.” (Carter, paragraph 117). Such a system 
would not be in place if an extension of the suspension is not granted.38 

49. Physicians and the courts are able to identify who falls within the exception. The term 

“grievous” is a sufficiently precise term to attract criminal liability and is applied in courtrooms 

                                                 
36 e.g., the Ontario general medical consent legislation - Health Care Consent Act, 1996, S.O. 1996, c. 2, Sch. A, 
Affidavit of Dr. Gerald Ashe, sworn December 8, 2015 (“Ashe Affidavit”), Ex. B 
37 Ashe Affidavit, ¶¶17-18, Ex. D-E 
38 Morency Affidavit, ¶25 
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daily.39 Physicians are certainly in a position to exercise medical judgment about who should 

access this regime.40 It is also notable that a number of Colleges of Physicians and Surgeons 

have guidelines in place to guide the practice. 

50. For example, CPSO has established a draft Interim Guideline, which they intend to 

finalize prior to February 6, 2015 in order to provide a guide for physicians should there be no 

legislation as of that date. The CPSO had no difficulty articulating criteria it considered 

sufficient to guide professional medical judgment. For example, the draft Interim Guideline 

states as follows with regard to criteria set by the terms of this Court’s declaration: 

3. Grievous and irremediable medical condition 

The SCC indicated that a grievous and irremediable medical condition can include an 
illness, disease or disability. To determine whether the patient has a grievous and 
irremediable medical condition, the physician must assess the patient and render a 
diagnosis and prognosis of the patient’s condition. 

‘Grievous’ is a legal term that applies to serious, non-trivial conditions that have a 
significant impact on the patient’s well-being. ‘Irremediable’ is a broad term to capture 
both terminal conditions and chronic conditions that by their nature cannot be cured. As 
stated by the SCC, ‘irremediable’ does not require the patient to undertake treatments that 
are not acceptable to the individual. 

… 

4. Enduring suffering that is intolerable 

The criterion that an individual experience intolerable suffering is subjective, meaning it 
is assessed from the individual’s perspective. 

When a physician is determining whether a patient satisfies this element of the criteria, 
the physician must be satisfied that the patient’s condition causes them enduring physical 
and/or psychological suffering that is intolerable to the patient. This may be 
demonstrated, in part, by communication of a sincere desire to pursue physician-assisted 
death, or through a dialogue with the patient about their personal experience managing 
their condition.41 

51. Canada simply cannot succeed in asserting that irreparable harm will occur if the 

suspension is not extended. 
                                                 
39 R. v. Paice, 2005 SCC 22, ¶41: “For the guidance of the judge who will preside at the appellant’s new trial, I 
nonetheless believe it helpful to add that ‘grievous bodily harm’, within the meaning of ss. 34 and 35 of the 
Criminal Code, is not limited to harm or injury that is permanent or life-threatening. In ordinary usage, ‘grievous’ 
bodily harm means harm or injury that is ‘very severe or serious’: see The Canadian Oxford Dictionary (2nd ed. 
2004), at p. 664. These terms respect the statutory context in which that expression was adopted by Parliament in the 
relevant provisions of the Code.” 
40 Ashe Affidavit, ¶¶7-22 
41 Interim Guidance on Physician-Assisted Death Draft Document, Halliday Affidavit, Ex. B 
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The Balance of Convenience Does Not Favour An Extension of the Suspension Period 

52. The balance of convenience does not favour granting the extension sought. 

53. As Sarah Burningham has opined, “[a] suspension provides for the continuance of a 

regime that has been found to violate the Constitution, a state of affairs which is repugnant to our 

legal order. The supremacy of the Constitution and our tradition of strong judicial review dictate 

an approach that renders immediate invalidity the default remedy and demands a compelling 

reason for departure from this starting position.”42 These considerations weigh heavily in the 

balance of convenience. 

54. Further, and as Canada now concedes,43 leaving these unconstitutional restrictions in 

place undeniably impacts competent adults who are prepared to give the free and informed 

consent required to obtain physician-assisted death as of February 6, 2016. Specifically, leaving 

these restrictions in place will force people to weather the “cruel” choice recognized by this 

Court – that is, to accept their condemnation to a life of severe and intolerable suffering or to end 

their own lives by violent or dangerous means.44 It leaves these individuals to suffer through a 

continuing breach of their constitutional rights to life, liberty, security of the person. 

55. Thus it is clear that Canadians will experience irreparable harm if the suspension is 

extended. For many currently grievously and irremediably ill persons, including, for example, 

Elayne Shapray who has given evidence in this Court,45 an extension of any length may forever 

remove all possibility of a meaningful remedy for the breach of their constitutional rights. This is 

one of those cases where the ancient maxim of “justice delayed is justice denied”46 could not be 

more true and compelling. 

                                                 
42 Sarah Burningham, “A Comment on the Court’s Decision to Suspend the Declaration of Invalidity in Carter v. 
Canada” 78 Sask. L. Rev. 201 (2015), at 203 
43 Canada’s Memorandum of Argument, ¶20 
44 Decision, ¶1; Shapray Affidavit, ¶¶8-15 
45 Shapray #1, JR v IX, 335-40. Elayne Shapray also provided an affidavit to this Court in the context of an 
application for an expedited hearing in which she described the progression of her disease and how she had resolved 
to take her own life while she was still able due to the delay in the legal process in determining the issues in this 
case. 
46 Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, ¶146 
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56. Elayne Shapray has described the “profound peace of mind” that this Court’s decision 

afforded to her.47 She has deposed: 

However, even as my suffering got steadily worse, one aspect of my life was steadily 
improving. Every day was a day closer to the day the law would allow me to control my 
own life and destiny. Every day was one closer to February 6, 2016.48 

57. Ms. Shapray has acted in reliance on this Court’s decision: 

In anticipation of February 6, 2016, I again discussed my wishes for a dignified and 
assisted death with my cadre of treating physicians - my family doctor, my physiatrist, 
my palliative care physician and my MS specialist. These physicians confirmed that there 
is no treatment that can reverse or stop the progression of my disease and that it is 
probable that my disease will continue to progress. They confirmed that I am not 
clinically depressed, and am competent and capable of medical decision-making. I 
believe these doctors are genuinely sympathetic to and understanding of both my plight 
and my wishes. 

I have also consulted a Vancouver physician who has indicated to me that, so long as I 
continue to be competent and capable of medical decision-making, she is willing and able 
to assist me to have a dignified death at the time of my choosing as soon as any legal 
impediments to her ability to do so have been removed.49 

58. The impact of a decision to extend the suspension will be devastating for her: 

These arrangements had provided me with a profound peace of mind. The present 
application for an extension of the period of suspension has taken that away, and the goal 
of this application, a further suspension, will, if successful, destroy it altogether. 

In addition to taking away the peace of mind granted to me by this Court’s decision of 
February 2015, the effect of extending the suspension is to impose real and continuing 
suffering on me for another six months. Six months may not seem like a lot of time to 
some people – to me, every second of every day is weighted with suffering and six month 
feels like an eternity. Yet, I am at the same time well aware that six months may also 
exceed the length of my remaining life span. During those six months, I will suffer, but I 
may also die the kind of death that I dread, the kind of death that I have spent the last 
four years supporting the legal fight for the right to choose against. 

I – and all other Canadians – won that fight. A further suspension rips that victory from 
our hands. These are my constitutional rights. I meet all of the criteria that this Court 
outlined for being qualified to invoke those rights. I have qualified medical practitioners 
who have affirmed my eligibility and are willing to help me exercise those rights and 
make them meaningful. 

                                                 
47 Shapray Affidavit, ¶12 
48 Shapray Affidavit, ¶9 
49 Shapray Affidavit, ¶¶10-11 



- 15 - 

 

It is profoundly unfair that these rights should be denied to me. It is worse yet to think 
that they might be taken from me again because the state – the very entity that took them 
from me in the first place – has squandered the grace period it obtained at the price of my 
continued suffering.50 

59. Ms. Shapray speaks for all Canadians who, like her, are enduring an intolerable situation. 

60. It is notable that the trial judge already conducted a balancing exercise in considering the 

issue of proportionality and gross disproportionality. After reviewing all of the evidence and 

argument the trial judge held: 

[1378] I conclude, based on that analysis, that the effect of the absolute prohibition on the 
life, liberty and security of the person interests of the plaintiffs is very severe, and is 
grossly disproportionate to its effect on preventing inducement of vulnerable people to 
commit suicide, promoting palliative care, protecting physician-patient relationships, 
protecting vulnerable people, and upholding the state interest in the preservation of 
human life.51 

61. The appellants say that in the face of the trial judge’s factual findings regarding the 

effects of the law, Canada simply cannot succeed in establishing the balance of convenience 

favours the law. Certainly, Canada has led no evidence capable of displacing this appreciation of 

the balance of interests in this case. 

62. Leaving the unconstitutional restrictions in place also interferes with provincial law 

making. Quebec has physician-assisted dying legislation that it is prepared to implement 

immediately when the suspension period expires. An extension will create a void which Quebec 

has acted with all due diligence to be prepared to fill. 

63. There are simply no factors in the balance in support of Canada’s motion. 

64. As has been developed above, allowing the declaration of invalidity to take effect will not 

pose a risk to the public nor threaten the rule of law. 

65. Nor does a refusal to extend the suspension interfere with Parliament’s ability to respond 

to the Decision with constitutionally compliant legislation. Parliament could enact legislation in 

six months if that is how it wishes to proceed, during which time the practice of 

                                                 
50 Shapray Affidavit, ¶¶12-15 
51 TJ Reasons, ¶1378 
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physician-assisted dying would be governed by the Decision and the terms of the declaration, 

provincial law and common law, including the doctrine of informed consent. Parliament would 

simply be in the position of introducing legislation into an existing sphere of provincial and 

common law. It does that all the time. 

66. The provinces could certainly enact legislation (as Quebec has done). As Canada has 

noted, “there is much all jurisdictions can learn from Quebec.”52 Other provinces have already 

been provided (some as early as November 30, 2015)53 with the Final Report of the 

Provincial-Territorial Expert Advisory Group and are therefore in a position to bring the 

recommendations of that group forward as legislation should they see fit. The provinces and 

colleges that have acted expeditiously have provided a template for those coming behind. 

In the Alternative, a Shorter Extension and an Exemption Mechanism in the Meantime 

67. As this Court noted in Smith, to suspend the declaration of invalidity any longer would 

leave patients without lawful medical treatment and the law and law enforcement in limbo. It 

would simply continue an undesirable uncertainty for a further period of time. 

68. However, if there is to be an extension of the period of suspension for the declaration of 

invalidity, it should be for no more than two months. 

69. Canada has made clear that it plans to set up a committee to study the issues as early as 

December 7-11, 2015. Parliament resumes sitting on January 25, 2016.54 An extension until 

April 6, 2016 would give Parliament sufficient time to pass legislation if it was motivated to do 

so. A short extension would provide the necessary motivation. 

70. If this Court sees fit to extend the suspension of the declaration of invalidity, it should 

outline a mechanism whereby such individuals can seek recourse to the courts to have their right 

to seek to have physician-assisted dying provided to them by a physician who is satisfied it is 

appropriate treatment in the circumstances, vindicated on an individual basis pending expiration 

                                                 
52 Canada’s Memorandum of Argument, ¶21 
53 Affidavit of Eric Lafleur, sworn December 3, 2015, Ex. D 
54 Morency Affidavit, ¶21 
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of the extended suspension period. Smith J. articulated such a mechanism in respect of 

Ms. Taylor, which the appellants submit provides a useful template. 

71. While this Court dismissed the appellants’ request for such a mechanism at the hearing of 

this appeal, it is now necessitated by the previous government’s extreme lack of diligence in 

responding to this Court’s order. That is, while the balance of policy concerns at the time of the 

original order was such as to incline this Court to conclude that providing for constitutional 

exemptions during the period of suspension could be properly analogized to the reasoning in 

Ferguson rejecting exemptions as an open-ended form of remedy, the balance of policy concerns 

now sits closer to those that underlie that grant of constitutional exemptions to individual 

plaintiffs – that is, the fact that absent such an order the public interest plaintiffs (and those they 

represent) may be entirely denied the fruits of their victory. When Canada seeks to extend a 

period of suspension, it is effectively asking the right to deny Canadians in general the victory 

the public “won” on the first order – the right to exercise their constitutional rights effective 

February 6th. 

72. Canadians have a right to expect that the work of the government will be continuous, 

irrespective of whether there is a general election for the House of Commons. It is no surprise 

that the previous government’s complete failure to respond with due diligence to this Court’s 

Decision constricted the new government’s available responses; nonetheless, a further 

suspension would reap a severe injustice, forever depriving some suffering Canadians of any 

meaningful remedy, while condemning them to a cruel death. 

73. As noted above, a suspension of a declaration of invalidity is a constitutional compromise 

and one that is repugnant to our legal order because it allows for the continuation in force of a 

law which has been found to violate the highest law of the land. It is essentially a grace period to 

permit the legislatures to act. Extending that grace period fundamentally changes the policy 

balancing such that the Canadian public requires some means for an exercise of their rights in 

exchange for the state’s request to continue to enforce what is knows to be unconstitutional laws. 
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An Oral Hearing Should be Granted 

74. As noted at the outset of these submissions, this application ought to have been brought 

pursuant to Rule 62 given that what Canada seeks is not a re-hearing of this Appeal, but rather a 

stay of this Court's order. 

75. Rule 62 is a motion "to the Court" which engages Rules 52-54 and normally leads to an 

oral hearing being scheduled. 

76. Regardless of which Rules apply, the appellants ask that a hearing be scheduled to permit 

oral submissions in respect of the important issues raised in this application. 

PARTS IV AND V. COSTS SUBMISSION AND NATURE OF ORDER SOUGHT 

77. The appellants ask that this motion be dismissed and seek costs including special costs on 

a full indemnity basis in keeping with this Court's judgment in the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

Dated: December 9, 2015 
c:-%;ryJ~ 

(as agent for) 
Counsel for the Appellants 
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Canadian Charter of Rights and Freedoms, s. 7, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 
www.canlii.org 

Life, liberty and security of person 

7. Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice. 
 

Vie, liberté et sécurité 

7. Chacun a droit à la vie, à la liberté et à la sécurité de sa personne; il ne peut être porté 
atteinte à ce droit qu'en conformité avec les principes de justice fondamentale. 
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Constitution Act, 1982, s. 52, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 
www.canlii.org 

Primacy of Constitution of Canada 

52. (1) The Constitution of Canada is the supreme law of Canada, and any law that is 
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no 
force or effect. 

Constitution of Canada 

(2) The Constitution of Canada includes 
(a) the Canada Act 1982, including this Act; 
(b) the Acts and orders referred to in the schedule; and 
(c) any amendment to any Act or order referred to in paragraph (a) or (b). 

Amendments to Constitution of Canada 

(3) Amendments to the Constitution of Canada shall be made only in accordance with the 
authority contained in the Constitution of Canada. 
 

Primauté de la Constitution du Canada 

52. (1)  La Constitution du Canada est la loi suprême du Canada; elle rend inopérantes les 
dispositions incompatibles de toute autre règle de droit. 

Constitution du Canada 

(2) La Constitution du Canada comprend : 
a) la Loi de 1982 sur le Canada, y compris la présente loi; 
b) les textes législatifs et les décrets figurant à l'annexe; 
c) les modifications des textes législatifs et des décrets mentionnés aux alinéas a) ou 

b). 

Modification 

(3) La Constitution du Canada ne peut être modifiée que conformément aux pouvoirs 
conférés par elle. 
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Criminal Code, R.S.C. 1985, c. C-46, ss. 14, 241(b) 
www.canlii.org 

Consent to death 

14. No person is entitled to consent to have death inflicted on him, and such consent does not 
affect the criminal responsibility of any person by whom death may be inflicted on the person by 
whom consent is given. 

... 

Counselling or aiding suicide 

241. Every one who 
... 
(b) aids or abets a person to commit suicide, 

whether suicide ensues or not, is guilty of an indictable offence and liable to imprisonment for a 
term not exceeding fourteen years. 
 

Consentement à la mort 

14. Nul n’a le droit de consentir à ce que la mort lui soit infligée, et un tel consentement 
n’atteint pas la responsabilité pénale d’une personne par qui la mort peut être infligée à celui qui 
a donné ce consentement. 

… 

Fait de conseiller le suicide ou d’y aider 

241. Est coupable d’un acte criminel et passible d’un emprisonnement maximal de quatorze 
ans quiconque, selon le cas : 

… 
b) aide ou encourage quelqu’un à se donner la mort, 

que le suicide s’ensuive ou non. 
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Rules of the Supreme Court of Canada (SOR/2002-156), RR. 52-54, 62, 76 
http://laws-lois.justice.gc.ca/eng/regulations/SOR-2002-156/index.html 

Motion Before the Court 
General 

52. (1) When the Act or these Rules require that a motion be heard by the Court, the motion shall 
be bound and consist of the following, in the following order: 

(a) a notice of motion in Form 52; 
(b) any affidavit necessary to substantiate any fact that is not a matter of record in the 

Court; 
(c) a memorandum of argument in accordance with paragraph 25(1)(c), with any 

modifications that the circumstances require; and 
(d) the documents that the applicant intends to rely on, in chronological order, in 

accordance with subrule 25(3). 

(1.1) [Repealed, SOR/2013-175, s. 35] 

(2) Parts I to V of the memorandum of argument shall not exceed 20 pages. 

Service and Filing 

53. An applicant shall 
(a) serve the motion on all parties to the motion and a copy of the notice of motion on 

all other parties; and 
(b) file with the Registrar the original and 14 copies of the motion. 

Response 

54. (1) Within 10 days after service of the motion, a respondent to the motion may respond to the 
motion by 

(a) serving a response on all moving parties and other respondents to the motion; and 
(b) filing with the Registrar the original and 14 copies of the response. 

(2) Unless it is served and filed in the form of correspondence of no longer than two pages, 
the response shall be bound and consist of the following, in the following order: 

(a) a memorandum of argument in accordance with paragraph 25(1)(c), with any 
modifications that the circumstances require; and 

(b) the documents that the respondent intends to rely on, in chronological order, in 
accordance with subrule 25(3). 

(3) Parts I to V of the memorandum of argument shall not exceed 20 pages. 

(4) After the response to the motion is filed or at the end of the 10-day period referred to in 
subrule (1), the Registrar shall send a notice of hearing of the motion in Form 69, with any 
modifications that the circumstances require, to all parties. 

... 
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Motion to Stay 

62. Any party against whom a judgment has been given, or an order made, by the Court or 
any other court, may make a motion to the Court for a stay of execution or other relief against 
such judgment or order, and the Court may give such relief on the terms that may be appropriate. 

... 

Re-Hearing of Appeal 

76. (1) At any time before judgment is rendered or within 30 days after the judgment, a party 
may make a motion to the Court for a re-hearing of an appeal. 

(2) Notwithstanding the time referred to in subrule 54(1), the other parties may respond to 
the motion for a re-hearing within 15 days after service of the motion. 

(3) Within 15 days after service of the response to the motion for a re-hearing, the applicant 
may reply by serving on all other parties and filing with the Registrar the original and 14 copies 
of the reply. 

(4) Notwithstanding subrule 54(4), there shall be no oral argument on a motion for a re-
hearing unless the Court otherwise orders. 

(5) If the Court orders a re-hearing, the Court may make any order as to the conduct of the 
hearing as it considers appropriate. 
 

Requête à la Cour 
Disposition générale 

52. (1) Toute requête dont l’audition par la Cour est prévue par la Loi ou les présentes règles est 
reliée et comporte dans l’ordre suivant : 

a) un avis de requête conforme au formulaire 52; 
b) tout affidavit nécessaire pour attester un fait dont la preuve n’est pas au dossier de 

la Cour; 
c) un mémoire conforme aux exigences prévues à l’alinéa 25(1)c), avec les 

adaptations nécessaires; 
d) les documents que compte invoquer le requérant, par ordre chronologique, compte 

tenu du paragraphe 25(3). 

(1.1) [Abrogé, DORS/2013-175, art. 35] 

(2) Les parties I à V du mémoire comptent au plus vingt pages. 

Signification et dépôt 

53. Il incombe au requérant : 
a) de signifier la requête aux parties à la requête et une copie de l’avis de requête aux 

autres parties; 
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b) d’en déposer auprès du registraire l’original et quatorze copies. 

Réponse 

54. (1) L’intimé à une requête peut, dans les dix jours suivant la signification de la requête, 
présenter une réponse à celle-ci : 

a) en la signifiant aux parties requérantes et aux autres intimés à la requête; 
b) en en déposant auprès du registraire l’original et quatorze copies. 

(2) À moins d’être signifiée et déposée sous forme de correspondance d’au plus deux pages, 
la réponse est présentée sous forme reliée et comprend, dans l’ordre suivant : 

a) un mémoire conforme aux exigences prévues à l’alinéa 25(1)c), avec les 
adaptations nécessaires; 

b) les documents que compte invoquer l’intimé, par ordre chronologique, compte 
tenu du paragraphe 25(3). 

(3) Les parties I à V du mémoire comptent au plus vingt pages. 

(4) Sur réception de la réponse ou à l’expiration du délai de dix jours prévu au paragraphe 
(1), le registraire envoie à toutes les parties un avis d’audition conforme au formulaire 69, avec 
les adaptations nécessaires. 

... 

Requête en sursis d’exécution 

62. La partie contre laquelle la Cour ou un autre tribunal a rendu un jugement ou une 
ordonnance peut demander à la Cour un sursis à l’exécution de ce jugement ou de cette 
ordonnance ou un autre redressement, et la Cour peut accéder à cette demande aux conditions 
qu’elle estime indiquées. 

... 

Requête en nouvelle audition d’appel 

76. (1) Toute partie peut, par requête avant jugement ou dans les trente jours suivant le jugement, 
demander à la Cour de réentendre un appel. 

(2) Malgré le délai prévu au paragraphe 54(1), dans les quinze jours suivant la signification de la 
requête, toute autre partie peut y répondre. 

(3) Dans les quinze jours suivant la signification de la réponse à la requête, le requérant peut 
présenter une réplique en la signifiant aux autres parties et en en déposant auprès du registraire 
l’original et quatorze copies. 

(4) Malgré le paragraphe 54(4), aucune plaidoirie orale ne peut être présentée relativement à la 
requête, sauf ordonnance contraire de la Cour. 
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(5) Si la Cour ordonne une nouvelle audition de l’appel, elle peut prendre toute ordonnance 
qu’elle estime indiquée pour assurer le bon déroulement de l’audience. 
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AFFIDA VIT OF JESSI HALLIDAY

I, JESSI HALLIDAY, Legal Assistant, of the 25th Floor, 700 West Georgia Street, in the City

of Vancouver, Province of British Columbia, AFFIRM THAT:

1. I am a legal assistant with Farris, Vaughan, Wills & Murphy LLP, solicitors for the

appellants in this proceeding, and as such have personal knowledge of the facts and matters

hereinafter deposed to, save and except where same are stated to be made on information and

belief, and where so stated, I verily believe them to be true.

2. Attached hereto and marked as Exhibit A to this my Affidavit is a true copy of an extract.

of the College of Physicians and Surgeons of Ontario Annual Meeting of Council dated

December 3 and 4, 2015 titled Council Briefing Note for discussion with the topic

"Physician-Assisted Death: Update" (without attachments).
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3. Attached hereto Iand marked as Exhibit B to this my Affidavit is a true copy of an extract
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of the College of Physicians. 'and Surgeons of Ontario Annual Meeting of Council dated
'" \.,

December 3 and 4, 2015 .titled Council Briefing Note for decision with the topic "Interim
"

Guidance on Physician-Assisted-Death Draft Document."

4. Attached hereto and marked as Exhibit C to this my Affidavit is a true copy of an email

exchange between Robert Frater, Q.C., counsel for the Attorney General of Canada, and Joseph
'.' .

Arvay, Q.C., counseLfor the Appellants dated between December 3 and 4, 2015.
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Extract of the College of Physicians and Surgeons of Ontario Annual Meeting of Council dated
December 3 and 4, 2015 titled Council Briefing Note for discussion with the topic
"Physician-Assisted Death: Update" (without attachments)

This is Exhibit A referred to in the
Affidavit of Jessi Halliday
affirmed before me on 07 Dec 2015.

A Commissioner for taking Affidavits for
British Columbia
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COUNCIL BRIEFING NOTE'

TOPIC:

ISSUE:

Physician-Assisted Death: Update

FOR DISCUSSION

• In September 2015, Council had an education session on physician-assisted death
in light of the Supreme Court of Canada's (the SCC's) decision in Carter v. Canada 1

(Carter).

• During this session, Council heard presentations from Drs. Blanke and Lussier, who
presented the Oregon and Quebec models for physician-assisted death
(respectively), from Ms. Sheila Tucker, co-lead counsel for the plaintiffs in the Carter
case, and from Dr. Jennifer Gibson, co-Chair of the ProvinciallTerritorial Expert
Advisory Group.

• The College and a range of other stakeholders have been actively considering
physician-assisted death since Council's September meeting. This brief provides
Council with an update on that work.

BACKGROUND:

• The Carter decision was released by the SCC on February 6, 2015.

• In a unanimous decision, the SCC found that the Criminal Code provisions that
prohibit physician-assisted death are constitutionally invalid, in circumstances where
a competent adult:

(1) Clearly consents to the termination of life; and

(2) Has a grievous and irremediable medical condition (including an illness,
disease or disability) that causes enduring suffering that is intolerable to
the individual in the circumstances of his or her condition.

• The SCC decision in Carterwill not take effect until February 6,2016. Following the
suspension period, subject to any prohibitions or restrictions that may be imposed in
future legislation or policy, competent adults, who are suffering intolerably from
grievous and irremediable medical conditions, may legally seek assistance in dying.

I Carter v. Canada (Attorney General), 2015 see 5.

Physician-Assisted Death: Update Page 1
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• Despite the SCC's decision in Carter, the Court does not have the authority to
design an enabling regulatory framework that would govern the provision of
physician-assisted death.

• The SCC left it to the federal and/or provincial governments, and physicians'
colleges to respond, if they so choose, in a manner consistent with the parameters
set out in the decision.

CURRENT STATUS:

• The provincial and federal governments, physicians' Colleges, as well as other key
stakeholder groups, have been actively considering their respective roles in
operationalizing the SCC's decision. An overview of this work is provided below.

(a) Government

• Both levels of government have been actively considering physician-assisted death,
and the appropriate tools with which to govern its provision.

Federal

• An External Panel was convened by the federal government, under former PM
Harper's leadership~

• The Panel's mandate is to engage Canadians and key stakeholders in consultation
on issues that are fundamental to a federal legislative response to the Carter ruling.

• The Panel intends to provide a final report to the Ministers of Justice and Health that
outlines key findings and options for consideration.

• With the change in federal leadership, and the swearing in of the Trudeau
government, the status of the Panel is unclear. It was, however, operational in the
days following Prime Minister Trudeau's swearing in.

Provincial

• A Provincial-Territorial Expert Advisory Group led by the Government of Ontario has
been convened to provide advice on policies, practices, and safeguards for
provinces and territories to consider when the Carter decision comes into effect.

• The Group is Chaired by Dr. Jennifer Gibson (Ph.D), and Ms. Maureen Taylor.

Physician-Assisted Death: Update Page 2
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• The Group is expected to release a report to the provincial and territorial
governments at the end of November 2015, setting out recommendations for'the'
implementation of the Carter decision.

• As Council is aware, the province of Quebec has been working on the issue of
physician-assisted death for some time. Their work pre-dates the Carter decision,
and the Quebec legislation is intended to come into effect in December 2015. It is
unclear whether the Quebec legislation will be amended in light of the Carter
decision, or in response to the anticipated work of the federal and
provincial/territorial governments.

(b) Medical Regulatory Authorities

• The College, together with its counterparts in Alberta Saskatchewan and Manitoba,
have been actively considering physician-assisted death, and the role the regulatory
colleges can play in the implementation of the Carter decision.

CPS0
• The College has convened a Working Group to direct and inform the College's

activities in relation to physician-assisted death.

• With the input of the Working Group and the Executive Committee, the College has
provided submissions to both the Federal External Panel, and the
ProvinciallTerritorial Expert Advisory Group. Those submissions are attached as
Appendices A and B for Council's reference.

• The Working Group has also considered what role the College should play in
specifying expectations for physicians in relation to physician-assisted death. In
doing so, the Working Group has considered both short-term and longer-term
activities.

• In the short-term, the Working Group felt there was benefit in developing an 'Interim
Guidance' document. The document would serve as a contingency measure: it
would provide guidance to the profession in the event that there is no legislation or
framework in place to guide Ontario physicians when the Carter decision comes into
effect on February 6, 2016.

• The Working Group also felt that the College's activities should extend beyond this
'Interim Guidance' document. Specifically, that in the long-term, the College should
develop a document or perhaps a policy on physician-assisted death. That
document or policy would be grounded in any legislation or guidance developed by
the federal and/or provincial government and would articulate any additional
expectations for physician conduct that may be necessary or helpful.

Physician-Assisted Death: Update Page 3
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CPSA,CPSS,CPSM

• The College's counterparts in Alberta, Saskatchewan and Manitoba have all been
active on this topic. Each College has developed draft guidance documents
outlining their expectations of members with respect to physician-assisted death2.

• The documents of these Colleges are largely consistent with the recommendations
of the Advisory Group on Physician-Assisted Death, struck by the Federation of
Medical Regulatory Authorities (FMRAC).3

• The documents include guidance for physicians on assessing patient eligibility for
physician-assisted death, obtaining informed consent, and evaluating decisional
capacity.

• The Alberta and Manitoba Colleges have also provided guidance for physicians who
object, for reasons of conscience or religion, to providing physician-assisted death.

o The Alberta draft document specifies that objecting physicians are
expected to arrange timely access to another physician or resource, or
offer the patient information and advice about all medical options
available.

o The Manitoba draft document states that objecting physicians are
expected to provide the patient with timely access to another member or
resource. Resources may include, but are not limited to, other health care
providers, counsellors and publicly available resources for physician-
assisted dying.

• The Saskatchewan draft document does not include guidance for physicians who
may object to providing physician-assisted death for reasons of conscience or
religion. It is unclear whether that College will provide direction on this issue in
separate materials or at a later date.

POLITICAL LANDSCAPE:

• Media coverage has suggested that Prime Minister Trudeau may seek an extension
from the sec that would delay when the Carter decision comes into effect.

2 For Council's reference, draft documents prepared by these Colleges are available by clicking on the
following hyperlinks: Alberta, Saskatchewan, Manitoba.
3 The recommendations provided by FMRAC were based upon a draft framework by the Canadian
Medical Association entitled, "Principles Based Recommendations for a Canadian Approach to Medical
Aid in Dying".

Physician-Assisted Death: Update Page 4
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• Staff are closely monitoring the environment, but at this point there are several
unknowns:

o Although there is speculation that the Trudeau government will seek an
extension, the government has not formally stated its intention to do so;

o Should the Trudeau government seek an extension, it is anticipated that the
SCC would consider the request, and would ultimately have decision making
authority as to whether the request would be granted. It is unknown whether
the SCC would be inclined to grant an extension.

o If an extension were to be sought and granted by the SCC, the length of the
extension is uncertain. There has been speculation that even if granted, an
extension would not be lengthy; likely less than one year.

• As Council can appreciate, the actions of the federal government and the SCC in
this regard will have implications not only for the College's activities, but for the
activities of other stakeholders as well.

• An extension would provide additional time for consultation and the development
legislation and/or guidance on this topic. It is important to note however, that some
patient and advocacy groups, notably Dying with Dignity and the BC Civil Liberties
Association, have spoken out against an extension. They note that many members
of the general public have a great interest in and support for physician-assisted
death being legally available and that an extension would delay access to physician-
assisted death for those who may be currently experiencing intolerable suffering.

NEXT STEPS:

• Staff will continue to monitor the political landscape for any developments with
respect to the federal government and a potential extension.

• As we learn whether an extension will be sought and whether it will be granted, staff
will work closely with the Working Group and the President to assess the potential
implications for the College and specifically the time lines for our work in this area
going forward.

• Council will be kept apprised of any developments as this issue evolves.

DECISIONS FOR COUNCIL:

• This item is for discussion.

Physician-Assisted Death: Update Page 5
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Appendix A
Appendix B

CPSO response Federal Panel
CPSO Response ProvincialfTerritorial Expert Advisory Group

Physician-Assisted Death: Update Page 6
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Extract of the College of Physicians and Surgeons of Ontario Annual Meeting of CouncIl dated
December 3 and 4, 2015 titled Council Briefing Note for decision with the topic "Interim
Guidance on Physician-Assisted Death Draft Document"

This is Exhibit B referred to in the
Affidavit of Jessi Halliday
affirmed before me on 07 Dec 2015.

A Commissioner for taking Affidavits for
British Columbia
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9
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TOPIC:

ISSUE:

Interim Guidance on Physician-Assisted Death
Draft Document

FOR DECISION

• A Working Group comprised of physician and public members of Council has been
struck to inform and direct the College's activities with respect to physician-assisted
death. This has included developing the draft Interim Guidance on Physician-
Assisted Death ("Interim Guidance"), which is provided for Council's consideration
(Appendix 1).

• It is intended that this document be finalized' by February 2016, when the Supreme
Court of Canada's (the SCC's) decision, Carter v. Canada1 (Carter), comes into
effect. This document would be made available to the membership in the event that
neither the provincial nor federal governments have guidance in place.

BACKGROUND:

• On February 6, 2015, the SCC released its decision in Carter. Although the SCC
struck down the blanket prohibition on physician-assisted death, it does not have the
authority to design an enabling regulatory framework for this new permissive regime.

• The SCC left it to federal and/or provincial governments, and physicians' colleges to
respond, if they so choose, in a manner consistent with the parameters set out in the
decision.

• The federal and provincial governments, as well as physicians' Colleges across
Canada, are actively considering their respective roles in operationalizing the SCC's
decision.

• The activities of those groups have been outlined in separate briefing materials
provided in the Council package entitled, 'Physician-Assisted Death: Update',

I Carter v. Canada (Attorney General), 2015 see 5.
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• The draft Interim Guidance document is informed, in part, by the work of Canadian
regulators, FMRAC and the CMA, as well as established frameworks in place in
international jurisdictions where physician-assisted death is legalized.

• The Working Group developed the draft Interim Guidance document in recognition
that it would not serve as a substitute for a comprehensive regime. Rather, the
document would provide interim guidance to the profession in the event that there is
no legislation or framework in place to guide Ontario physicians by February 2016.

a) Draft Interim Guidance: Key Contents

• The draft Interim Guidance document is grounded in the key values of
professionalism, as articulated in the College's Practice Guide. Particularly,
physicians' fiduciary duty to prioritize patient interests is emphasized.

• The document sets out and describes the criteria for physician-assisted death set
out by the SCC in Carter. In accordance with this criteria, the patient must:

1. Be a competent adult;
2. Clearly consent to the termination of life;
3. Have a grievous and irremediable medical condition (including an illness,

disease or disability); and
4. Experience enduring suffering that is intolerable to the individual in the

circumstances of his/her condition.

• Further, the draft Interim Guidance document identifies College policies that are
applicable to the assessment of the above criteria, and to carrying out activities
associated with physician-assisted death. These policies are as follows:

Consent to Treatment Policy

• The SCC expressed confidence that the current model for obtaining informed
consent could be used to assess competency and voluntariness in the context of
physician-assisted death.

• The Interim Guidance document refers to the College's Consent to Treatment policy,
which sets out the elements of valid consent under the Health Care Consent Act,
1996. Specifically, consent must be related to the treatment, be informed, given
voluntarily, and not obtained through misrepresentation or fraud.

Planning for and Providing Quality End-of-Life Care Policy

• The Carter decision supports patients' access to the full spectrum of end-of-life care,
including physician-assisted death.

2
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• The Interim Guidance document emphasizes that treatment options discussed with
the patient must include all reasonable and available palliative care interventions.

• The document refers to the College's Planning for and Providing Quality End-of Life
Care policy, which sets out the College's expectations for providing quality care at
the end-of-life, including proposing and/or providing palliative care where
appropriate.

Medical Records Policy

• The College's Medical Records policy sets out physicians' professional and legal
obligations with respect to medical records.

• The Interim Guidance Document provides that where a patient requests physician-
assisted death, the physician must document each element of the patient's
assessment in accordance with the criteria set out by the SCC.

Professional Obligations and Human Rights Policy

• The Carferdecision does not compel physicians to provide physician-assisted death.
The SCC noted, however, that any legislative or regulatory response would have to
reconcile patient and physician rights.

• As Council is aware, the College's general position on conscientious objection is set
out in the Professional Obligations and Human Rights policy. The policy indicates
that physicians do not have to provide a service to which they conscientiously object,
but they do have a continuing positive obligation to their patients including: providing
information about the intervention to which they object; providing an effective
referral, in a timely manner, to a non-objecting, available and accessible health-care
provider; and treating the patient with dignity and respect.

• The Working Group determined that in the absence of a framework to govern the
provision of physician-assisted death, physicians should comply with the
expectations for conscientious objection set out in the Professional Obligations and
Human Rights policy when asserting a conscientious objection to providing
physician-assisted death.

• In arriving at this position, the Working Group considered carefully the perspective of
both physicians who may object to physician-assisted death, and the perspective of
patients who may wish to access physician-assisted death. The Working Group also
considered the following:

o The professional obligations physicians owe to patients, including the
fiduciary duty to prioritize patient interests; and

3
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o The fact that in the Carter decision, the SCC considered access to physician-
assisted death in the context of the rights to life, liberty and security of the
person, protected under section 7 of the Charter of Rights and Freedoms.
The Court concluded that depriving individuals of access to physician-
assisted death in the circumstances set out in the Carter case was a violation
of their section 7 rights.

o That it is uncertain which physicians may be willing to provide physician-
assisted death once it is legal, and that therefore patients wishing to pursue
this option will need assistance to find a physician who is prepared to be
involved.

• The draft Interim Guidance document acknowledges that the number of physicians
and/or agencies to which a referral would be directed may be limited, particularly at
the outset of the provision of physician-assisted death in Ontario, and that this is
relevant to any consideration of whether a physician has complied with the
requirement to provide an effective referral.

b) Draft Interim Guidance: Process Map

• The Working Group felt it important that the Interim Guidance document include a
sample process map outlining the steps that physicians may elect to follow in
circumstances where a patient requests physician-assisted death. ,

• This process map was adapted from processes in place in established jurisdictions,
such as Oregon and the Netherlands, and those provided in draft guidance
documents released by select Canadian medical regulators and the Canadian
Medical Association.

• Highlights of the sample process map found in the Interim Guidance document
include the following:

o 15-day waiting period, between the first and second request for physician
assisted death. In situations where time is of the essence, a shorter waiting
period may be considered.

o Second written request is witnessed by two witnesses who can attest that the
patient is capable, acting voluntarily, and free from coercion.

o A second consulting physician ensures that the requisite criteria for physician-
assisted death has been met, including that the patient has decisional
capacity.

o Links to resources on medication protocols used in jurisdictions where
physician-assisted death is legalized. These include protocols where the
patient plans to self-administer the fatal dose at home, and where the

4
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physician is directly involved in administering an agent to end the patient's-life- .....
(voluntary euthanasia).

CONSIDERATIONS:

• As noted in the briefing materials 'Physician-Assisted Death: Update', the College is
monitoring the political landscape closely for relevant developments from both the
federal and provincial governments.

• Should the federal government request and obtain an extension from the SCC, the
date on which the Carter decision is set to come into effect would be delayed. In
such circumstances, staff would work closely with the Working Group and the
Executive Committee to discuss potential implications for the College's work and
timelines.

• Alternatively, should the Carter decision come into effect on February 6,2016 as
scheduled, the College would take steps, as outlined below, to ensure the Interim
Guidance document is in place to guide physicians and the public.

NEXT STEPS:

• In the event that there is no extension with respect to the date on which the Carter
decision is set to come into effect and physician-assisted death is legally available
February 6 2016, the Working Group proposes that the draft Interim Guidance
document be released following December Council for external consultation.

• In keeping with the College's regular policy review process, feedback would be
solicited from the profession, the public and other interested stakeholders.

• In order to ensure that the draft Interim Guidance document is in place by February
6,2016, an abridged one-month consultation would be necessary. This consultation
would take place from early December to early January.

• A report on the consultation feedback as well as proposed revisions to the draft
Interim Guidance document will be brought to both the Executive Committee and
Council for final approval.

• As the Carter decision is set to come into effect in early February, it will be
necessary to seek Council's approval in advance of its February 2016 meeting.
Staff will work closely with the President and Registrar with respect to logistics and
timing.

5
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DECISIONS FOR COUNCIL:

422.1 - 6 14 .
December 2015

1. Does Council have any feedback on the draft Interim Guidance on Physician-
Assisted Death document?

2. Does Council recommend that the draft Interim Guidance document be released
for external consultation?

DATE:

Attachments:

November 26,2015

Appendix 1 - CPSO Interim Guidance on Physician-Assisted Death
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I. Introduction

Historically, it has been a crime in Canada to assist another person in ending his/her own life.

This criminal prohibition has applied to circumstances where a physician provides or administers

medication that intentionally brings about a patient's death, at the request of the patient. This is
often termed physician-assisted death.

In the case of Carter v. Canadal
, the Supreme Court of Canada (SCC)considered whether the

criminal prohibition on physician-assisted death violates the Ch1:irtrr rights of competent adults,
who are suffering intolerably from grievous and irremediabl( medical conditions, and seek
assistance in dying. The SCCunanimously determined thai an absolute prohibition on physician-
assisted death does violate the Charter rights of thesd;'dividual~and is unconstitutional.

/.)"./ '~ '"
The SCCsuspended its decision for 12 months (untiLFebruary 6, 2016)fu"allow the federal
and/or provincial governments to design, if t~y s6 choose, a framework to,govern the provision
of physician-assisted death. On this date, subj~ctto,any prohibitions or ~strictions that may be

imposed in future legislation or policy, physicians~iU'be leg{jly,~ermitted t~'as~ist competent

adults who are suffering intolerably~fr~m grievous and,ir~mediable medical c~di\ions to end'" ",. ,
their lives. \ ",,- .~. ",. '~

\ , ,,', ~ ~

II. Purposeof Documeot ' , ",<". ':.: """ '. ~
/ ", \ /. ~'''' ,/

This document serves as interim guidance for the profession, in the absence of a framework to
govern the provision of physician-assisted death. It articulates:,7

~"".. j-. .. , '\'\
e,Professional and I~~'I obligat!Ohs a,rtic~l.afed in College policies and legislation that

/ applyinth~ physidan-assisteddeatt1conte~t;

",e (The criteri~forphysi~h:HJ:)ssisted death~s set out by the SCC;and, " ' " "

e", Guidance for pnysiCianson practice-related elements specific to the provision of

'Physician-assisted'd.eath. "-" ~
,,",. \\ 'v'

"', '\ \. \.

" " 'Should governmeht,deyelop a framework to govern the provision of physician-assisted death,

that framework will ta~~p~~r,ity 3"er the guidance provided in this document.
,

III. Guiding Principles'of Pr~fessionalism

The key values of medical professionalism, as articulated in the College's Practice Guide, are
compassion, service, altruism and trustworthiness. The fiduciary nature of the physician-patient
relationship requires that physicians prioritize patient interests. In doing so, physicians must

strive to create and foster an environment in which the rights, dignity and autonomy of all
patients are respected.

1Carter v. Canada (Attorney General), 2015 see 5.
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Physicians embody the key values of medical professionalism and uphold the reputation of the
profession by, among other things:

• Acting in the best interests of their patients, and ensuring that all patients receive
equitable accessto care;

• Communicating sensitively and effectively with patients in a manner that supports their
autonomy in decision-making, and ensures they are informed about their medical care;
and

• Demonstrating professional competence, which includes meeting the standard of care
and acting in accordance with all relevant and applicable legal and professional

obligations. />
Interim Guidance on Physician-Assisted Deat~/~~(,,,

A. Criteria /""'. ,/' '''",/ / ,
In accordance with the SCC'sdecision in Cartet v. cc;~ada, for an indivi~'~lto access physician-

assisted death, he/she must: ~ A ~"',,-,
~~// "-i. Be a competent adult; (""" ,/

2. Clearly consent to the termin'a~io,n,~llif~; ~

3. Have a grievous and irremedial:>lell'le'di<;alcondition (including an illness, disease or

disability); and /~-~." \<\ """~'" ~ ~
4. Experience enduring.suff'ering that is i~tolerable.in tfle,circun{stances of his or her

/ / ". \, \ \/ / " "
condition. .~~ \) \ \ ( "--";

Physicians mus,tuse their'knowledge,-skill and judgment to assessan individual's suitability for

physician;asslsted'deatb, agairst the abov~crit~ri~; At this time, the College advises that

Ontari,o/phYSidanssho~la'o\,nly'pr?vi~e phYSicia~"'as~isteddeath to residents of Ontario, who are
insured,under the Ontario Health Insurance Plan'(OHIP).

, "" '" "\., '.\ "" "",
,\, '\ "" ..

~::t~onteno~~s elab'o~\t\: upon,e'achelement ofthe criteria for physician-assisted

1. Competent Od~~ //

i) Adult

The wording of the SCC'sdecision indicates that physician-assisted death is available only to
competent adults. The SCCdid not expressly define the term "adult" in this context.

ii) Competence

The College interprets the requirement that the adult be 'competent' to refer to decision-making
capacity. Under the Health Care Consent Act, 1996 (and as reflected in the College's Consent to
Treatment policy), a patient is capable if they are able to understand the information that is

2
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relevant to making the decision, and able to appreciate the reasonably foreseeable
consequences of a decision or lack of decision. The patient must understand and appreciate the
history and prognosis of their medical condition, treatment options, and the risks and benefits of
each treatment option.

With respect to physician-assisted death specifically, the treatment options discussed with the
patient must include all reasonable and available palliative care interventions. The College's
Planning tor and Providing Quality End-ot-Lite Care policy sets out the College's expectations of
physicians regarding planning for and providing quality care at the end of life, including

proposing and/or providing palliative care where appropriate.

The patient must understand and appreciate the certainty OfCh upon taking or having the
physician administer the lethal medication. A patient's ca6acityis fluid and may change over

time. Therefore, physicians must be alert to potential~geS~~tien. t's capacity.

2. Clearly consents to the termination of II/V .~
A patient who seeks physician-assisted death ~ust>c1early consent to the,te'rmination of life. The
see highlighted that the process and requireme;rts f6r~btaini~,jnformed 'ton'sent in other

medical decision-making contexts, are also applicable,to'physiclan-assisted d~th)
\ "" ",. / -
\ ~ "" .'"

The College's Consent to Treatment poli~y'ou~jnes the legal~'quirements of valid consent as set
,\, '. ,"-

out in the Health Care Consent Act, 1996. In order for,consent,to be valid it must be related to

the treatment, fully informed; 'given volu~tarily, and'notobtain~,t~rough misrepresentation or

fraud. (/-\", \V/~~ 'J

The physician must be s~fied, on r~asonabl;gro~ds, that the patient's decision to undergo
physician-assistedqeath ~as'bee,'; made'freely, wi~hout coercion or undue influence from family

/ •.•.... ' . - .~ . \

members:he/~lth7ca~e'p~ovider~ o(othe'rs.-!.he'Rati~n.t must have a clear intention to end
his/her~wnlife aftefdue'consideration. Therequest for physician-assisted death must be non-

ambivalent'>.,Thepatient 'mu~hav~re~uested physician-assisted death him/herself, thoughtfully

and in a f'?ee~'nd informed 'rna~ne..r. ", '"

~" \\ V
During this time oitegUlatory u'nc~rtainty, the College advises physicians to decline requests for~ ~ ~'

physician-assisted death~hen.-ma?e through an advance directive, or the patient's substitute

decision maker. ~//

3. Grievous and irremediable medical condition

The see indicated that a grievous and irremediable medical condition can include an illness,
disease or disability. To determine whether the patient has a grievous and irremediable medical

condition, the physician must assessthe patient and render a diagnosis and prognosis of the
patient's condition.

'Grievous' is a legal term that applies to serious, non-trivial conditions that have a significant

impact on the patient's well-being. 'Irremediable' is a broad term to capture both terminal
conditions and chronic conditions that by their nature cannot be cured. As stated by the SCC,

3
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'irremediable' does not require the patient to undertake treatments that are not acceptable to
the individual. 2

For instance, the two lead plaintiffs in the see case of Carter v. Canada suffered from ALS,a
terminal neurodegenerative disease, and spinal stenosis, a degenerative condition involving
progressive compression of the spinal cord. The see determined that the prohibition on
physician-assisted death violated the constitutional rights of them both.

4. Enduring suffering that is intolerable

The criterion that an individual experience intolerable suffering~is subjective, meaning it is

assessedfrom the individual's perspective. ///)

When a physician is determining whether a patient sati5'fiesthi~"element of the criteria, the
physician must be satisfied that the patient's condition causesthernenduring physical and/or

psychological suffering that is intolerable to th~~tie~t. This maY'be"aemonstrated, in part, by
communication of a sincere desire to pursue physician-assisted deatl1>o~through a dialogue
with the patient about their personal experience managing their condition.",

~ ~ - /) ~ "'",

B. Fees C>" ~ ( '0
The activities involved in both assessingwhetn'era patientrn)-ets the criteria for physician-. -, ,"
assisted death, and providing physician~assist~ddeath, are c'lJrr~l1tly insured services. These

activities may include, torTnsfitnce, coun~ellii1g an~fpre~ribing~'Aciordingly, physicians must
/ - '" ' "', ," ", '.

not charge patients pirectly for p~ysician-assi~fe~Vdeath,or,as'Sociatedactivities. Physicians are
"" ..... ,' ",', ' " '-', .-./

advised to refer to the OHIP Schedule of Benefits for further information.
~, . \

'" ", / '. \\

c. consci~ntiO..' us Objection"/ ... _'............ '\ \\
,/" - .'....... "..... / •..• ".... ..... .." \

/ /., " '" " '", \./
The sc:~'s ~ecision in'Ca(t'er"(. Can,adadoes notcimp'el physicians to provide physician-assisted
death. The'S~e noted that the. Chaitehights of patients and physicians would have to be

..••. . ',''-

reconciled>" ''', ,,\,' " "
'''' \". ",'

, ~~, "-
"" ~ '

At this interim stage, in the absence of a framework to govern the provision of physician-assisted

death, physicians a~e"d'ire,ctedJb comply with the expectations for conscientious objections in
general, set out in the Professional Obligations and Human Rights policy.

"""The following professional expectations are consistent with this policy:

• Where a physician declines to provide physician-assisted death for reasons of conscience
or religion, the physician must do so in a manner that respects patient dignity. Physicians
must not impede accessto care, even if that care conflicts with their conscience or
religious beliefs.

2 Carter v. Canada (Attorney General), 2015 see 5 at para 127.
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• The physician must communicate his/her objection to the patient directly and with
sensitivity, and inform the patient that the objection is due to personal and not clinical
reasons. In the course of communicating an objection, physicians must not express
personal moral judgments about the beliefs, lifestyle, identity or characteristics of the
patient.

• In order to uphold patient autonomy and facilitate the decision-making process,
physicians must provide the patient with information about all options for care that may
be available or appropriate to meet the patient's clinical needs, concerns and/or wishes.
Physicians must not withhold information about the existence of any procedure or

treatment because it conflicts with their conscienc7religiOUS beliefs.

• Where a physician declines to provide PhYSiCian-aSsiste~eath for reasons of conscience
or religion, the physician must not abandon th/patient. An effective referral to another
health-care provider must be provided. An~€ffe'ct(veref~rr~I'means a referral made in
good faith, to a non-objecting, available/ti'nd,~cessible phYsician or agency.3The referral

must be made in a timely manner to atlowpatients to accesscir~~Patients must not be
exposed to adverse clinical outcomes d'ue to,a delayed.referral. ~~

D. Documentation Requirements \:' ~ ) ~

The College's Medical Records policy ~ets O~t1ysicians' pr~ssional and legal obligations with

respect to medical records. The policy re~u!res'"thatphYSiCia~s,dbcument each physician-patient

encounter in the medical1ecord ..;rhis woh~dinclud'e;enCounter~c~~Cerning physician-assisted
death. The medical r~ordmust beJegible, an'd th{informatlonJn the medical record must be

/ ,,'. \'0 / ',~
understood by other'health profe'ssionals. Where there is more'than one health professional
making entries in a rec6rd;each professional's ~nt~y must be identifiable.

/- "~ ~V '_~'-""\\
Each record of a physiCian-patient encounter)-egardless of where the patient is seen, must

includ{a focused reievant'histo'ry, documentatio~i"an assessment and an appropriate focused

physic~I'ex'am (when indicat~d), in~luding a provisional diagnosis (where indicated), and a
managem'ent"plan. Where ~'pati~nt has requested physician-assisted death, the physician must

document eai:h ~Iement of th~,p~tient's'assessment in accordance with the criteria outlined
above. Further,'all 6ral and written requests for physician-assisted death must be documented,

as well as the physlciari's,deter,rhination that the patient is capable, acting voluntarily and has
made an informed de~isioh./ /

~/

3 The College acknowledges that the number of physicians and/or agencies to which a referral would be directed

may be limited, particularly at the outset of the provision of physician-assisted death in Ontario, and that this is

relevant to any consideration of whether a physician has complied with the requirement to provide an effective

referral. In light of these circumstances, the College expects physicians to make reasonable efforts to remain

apprised of resources that become available in this new landscape.

5
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210 IV. Sample Process Map for Physician-Assisted Death4

211

212 The following process map outlines the steps that physicians may elect to follow in
213 circumstances where a patient requests physician-assisted death. This process map, which has

214 been adapted from guidance provided in jurisdictions outside of Ontario, sets out specific
215 practice-related elements for physicians who are willing to provide physician-assisted death. As
216 described above, where physicians are unwilling to provide physician-assisted death for reasons
217 of conscience or religion, an effective referral to another health-care provider must be provided
218 to the patient.
219

Stage 1: Patient requests physician-assisted death

FIRST REQUEST / ('

o The patient makes the first request for physician-assisted death to the attending
h" /"",,/ ~"p YSlclan. '; " .~\."

o The attending physician must assessth7patient to determine~hE!~her he/she meets the
criteria for physician-assisted death. As described above, the patient must: (1) Be a
competent adult; (2) Clearly consent to 'the 'terminatio9~ life; (3)"H~~e,agrievous and

irremediable medical condition (including an illness" disease or disability); and (4)
Experience enduring sufferingtnatls intolerallie i'l1th~ circumstances ofhi~)or her

condition. \'>" '"".... ""- \
,'" ""-."

o Along with documenting the patiennassessment, the attending physician must

document the date of the patient"~ first ~equ.~'sH9r physician-assisted death in the
medical record.//-'" -", '\ '\ /' ... """ ~)

/ "'. '"" "\ /".'",, ./' \',./ "'""" ")

WAITING PERIOD '." "\ \ \ / '. /
o A waiting period of i5 days)prior to the patient submitting a second request for, .... . ", \ \

phy~.ician~assisteddeathj/iS advised., , \. \

o In situations where time is of the essencej'a shoher timeline may be considered.
(/ "." "","" ..•." '"'' "\'

", "'". "'., -"'.,' ......• ,,'-

SECONDREQUEST- DOCUMENTARYREQUIREMENT/ WITNESSES
." ". '"

o The second request fdr,p'hysicia'h~assisteddeath by the patient requires formal

documeQ..t)ti,an. This fOIlO~-.up requ~st may be oral and transcribed by another party, or
written byth~'patient. ! .

'" ;

o The written request mU,stbe dated and signed by the patient, and include the signature of

two witnesses who'car{ attest that the patient is capable, acting voluntarily, and free from
. "-

coercion.',. /
o The College advises that one of these witnesses not be someone who is: the attending or

consulting physician; a relative; entitled to any portion of the estate; or an owner,

operator, or employee of a health care facility where the patient is receiving treatment.

4 This sample process map aligns with the processes in place in established jurisdictions such as Oregon and the

Netherlands, along with the following draft guidance documents on physician-assisted death recently released by

select Canadian medical regulators and the Canadian Medical Association: (l)College of Physicians and Surgeons of

Alberta, Appendix A: Informed Consent - The Special Case of Physician-Assisted Death (PAD) - Draft for Discussion
(Sept 2015); (2)The College of Physicians and Surgeons of Saskatchewan, Physician Assisted Dying Draft Guidance
Document, Draftfor Consultation (Sept 2015) (3) Canadian Medical Association, Principles Based Recommendations
for a Canadian Approach to Medical Aid in Dying - Draft (Aug. 2015).

6
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Stage 2: Prior to the provision of physician-assisted death

21

223

224
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i. Willems, D.L., Groenewoud, J.H., van der Wal, G. (1999). Drugs used in physician-assisted

death. Drugs & Aging. 15(5), 335-340.

ii. Swarte, N.B. & Heintz, A.P. (2001). Guidelines for an acceptable euthanasia procedure.

Best Practice & Research. Clinical Obstetrics & Gvnaecologv. 15(2), 313-321.
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v. Reporting and Data Collection

The College supports the establishment of a formal oversight and reporting mechanism that
would collect data on physician-assisted death, and advocates that a data collection mechanism

form part of the federal and/or provincial legislative framework. A central data collection agency
would help ensure compliance with specific requirements related to physician-assisted death,
and help ascertain the prevalence of and circumstances leading to physician-assisted death in
Canada.

8
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Email exchange between Robert Frater, Q.C., counsel for the Attorney General of Canada, and
Joseph Arvay, Q.C., counsel for the Appellants dated between December 3 and 4, 2015

This is Exhibit C referred to in the
Affidavit of Jessi Halliday
affirmed before me on 07 Dec 2015.

~'{)~L __ J

A Commissioner for taking Affidavits for
British Columbia
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From: Frater, Robert (mailto:Robert.Frater@justice.gc.ca]
Sent: December-04-2015 12:53 PM
To: 'Joseph Arvay'
Cc: Tucker, Sheila; Alison Latimer; Grace Pastine
Subject: RE: Carter Motion Material

Thank you for clarifying your basis for seeking notes of discussions held at Federal-Provincial-
Territorial meetings. We see no basis for your assertion that having access to the notes of what
went on at FPT meetings will assist you in establishing that the government was not diligent in
responding to the Carter decision. Furthermore, we do not agree that such notes cannot be
considered confidential. Section 14 of the federal Access to Information Act, for example,
provides an exemption from disclosure of documents relating to federal-provincial consultations
or deliberations. We could not and would not disclose any of these records without the consent
of everyone at the table.

We have not relied on the substance of any discussions that took place at any of these meetings.
We have relied only on the fact they have taken place to show that work has been done, and
consistent steps taken. A dissection of what took place at these meetings will not advance any
credible argument you might make.

From: Joseph Arvay (mailto:jarvay@farris.com]
Sent: December 4,2015 10:49 AM
To: Frater, Robert
Cc: 'Tucker, Sheila'; Alison Latimer; Grace Pastine
Subject: RE: Carter Motion Material

Let me respond only to your invitation to explain the plausible basis for our request for the notes
of the meetings. Given that the government is claiming that it acted diligently during the last year
and relies on various "discussions" whether by phone or in person it is incumbent on you to
disclose the notes so that we can have a clearer idea of the nature and extent of such work. There
is no privilege which would attach to those notes and I again ask that they be produced
immediately to avoid any further delay.

As for your suggestion that we do not need the normal time to respond to what is clearly an
extraordinary application because former Minister McKay "raised the possibility publicly before
the election" I can only say then "why didnt he do so?" ....It is not for our clients to prepare for a
phantom application; it is for the government to bring it in a timely way and not one that
artificially and unnecessarily creates a situation of urgency. And while you did advise me on
November 26th that an application would be brought I expected it the next day and instead it took
several days to arrive. If the government was of the view that the matter was so urgent then why
even that delay? And finally and obviously until we were in receipt of your material it would be
very difficult to properly respond which is what we are now trying to do with all reasonable
dispatch. But your request that we respond in three days is with respect very unreasonable and
we will so advise the court.

53



25
-2 -

Please send me the briefing notes today and I will then make a final decision whether to pursue
an application to cross examine your deponent.

Thank you Joe

From: Frater, Robert [mailto:Robert.Frater@justice.gc.ca]
Sent: December 4,20157:33 AM
To: Joseph Arvay
Cc: 'Tucker, Sheila'; Alison Latimer; Grace Pastine
Subject: RE: Carter Motion Material

With respect to your request to cross-examine Ms. Morency, as you know, Rule 90 demands that
you obtain leave of a judge or the Registrar. As Henry Brown points out in Supreme Court of
Canada Practice (2014), at pp. 496-497, the judge or Registrar will dismiss such applications
where they are "groundless or useless". You have provided no basis for us to believe that you
can meet your onus.

With respect to your request for production of various items:
1) The detailed analysis is quite clearly solicitor-client privileged material. Ministers are
entitled to legal advice: R. v. Campbell, [1999] I S.C.R. 565. You have not suggested that any
exception applies, nor can the fact of referring to it without relying on its content, constitute
waiver.
2)-4) Notes of meetings-please provide some plausible basis for production of these notes
5) Briefing Materials- Privileged, as per 1) above
6) The Provincial Working Group report- If this were a public document, I would be happy to
obtain a copy and provide it, though I fail to see how the contents of that report, rather than the
fact that the committee is hard at work, is relevant to this motion. My understanding is that
Provincial and Territorial Ministers will be making the report public Dec. 14 (as Ontario says in
the affidavit we received from that that we filed); if they do so and you need me to obtain a copy,
I would be pleased to provide it to you.

With respect to your request to take a full ten days to respond, my position is that there is an
important public interest in having this motion dealt with expeditiously. The fact of the bringing
of the motion cannot have come as a surprise to you; former Minister Mackay raised the
possibility publicly before the election. Moreover, I advised you on November 26, 2015 that
such a motion would be brought, and that we would request expedition. Since your requests
uniformly do not provide any cogent grounds to justify them, they are a prescription for delay on
a motion that can and should be dealt with expeditiously.

From: Joseph Arvay [mailto:jarvay@farris.com]
Sent: December 3, 2015 5:22 PM
To: Frater, Robert
Cc: 'Tucker, Sheila'; Alison Latimer; Grace Pastine
Subject: RE: Carter Motion Material
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We now have your material and needless to say we are going to need the maximum time
permitted under the Rules to respond.

To assist us in doing so in the most effective way I would ask that you agree to provide Ms
Morency for cross examination. We are prepared to conduct that cross examination next week at
a mutually convenient time and if need be by teleconference. In the meantime I would ask that.
you forward to us the following documents that are referred to in her affidavit:

1: the "detailed analysis of the Court's decision" as referred to in para 6 of her affidavit;
2: any notes of the meeting of May 1, 2015 and on November 6 referred to in para 8 of her
affidavit that pertain to the Carter decision;
3: any notes of the meeting of June 10, 2015 that is referred to at para 9 of her affidavit and that
pertain to any discussions of the Carter decision;
4: Any notes of the May 12 teleconference and any notes of the meeting on June 11 and any
notes of the teleconference of September 17 all of which is referred to in para 10 that pertain to
the Carter decision;
5: The briefing materials referred to in para 17 of the affidavit;

We would also like to have a copy of the report of the provincial-territorial expert advisory group
that is referred to in para 9 of the affidavit of Patrick Dicerni and which has now been shared
with the Provinces as Exhibit C to the affidavit of Mr. Lafleur makes clear.

I would appreciate your prompt attention to these requests.

Joseph 1. Arvay, Q.C.
* a law corporation

'T ' ~"
~1 ' ,

~~'<.trARRIS
<, ,

Farris, Vaughan, Wills & Murphy LLP
PO Box 10026, Pacific Centre South
25th Floor, 700 West Georgia Street
Vancouver BC V7Y 1B3
Direct 604661.9338
Office Tel 604 684 9151
Fax 604 661 9349
www.faITis.com
Please consider the environment before printing this email
PLEASE REDUCE, REUSE, RECYCLE
NOTICE
This electronic message and any accompanying attachments are intended only for the use of the
individual or entity named above as the recipient and may contain privileged, confidential and
personal information protected by solicitor-client privilege, obligations of confidentiality or
applicable law. Any use, disclosure, distribution or reproduction of this message or its contents
(including any attachments) (a) by any person other than the named recipient, (b) for any purpose
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other than its intended purpose, or (c) without the consent of the sender, is unauthorized and
strictly prohibited.
If you have received this message in error, please (i) notify the sender immediately by return e-
mail or call (604) 684-9151 ext 237, (ii) do not disclose, distribute or reproduce this message or
its contents in any form, and (iii) permanently delete this message (including any attachments)
and destroy all copies thereof in any form.

From: Frater, Robert (mailto:Robert.Frater@justice.gc.ca]
Sent: December 3, 2015 10:31 AM .
To: Joseph Arvay
Subject: FW: Carter Motion Material

Joe, here is everything we are filing today

This e-mail and any attachment(s) are confidential and may be privileged. If you are not the
intended recipient please notify me immediately by return e-mail, delete this e-mail and do not
copy, use or disclose it.
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THE BRITISH COLUMBIA CIVIL LIBERTIES ASSOCIATION and GLORIA 

TAYLOR 

-and-

APPELLANTS 
(Respondents/Cross-Appellants) 

ATTORNEYGENERALOFCANADA 

-and-

RESPONDENT 
(Appellant/Cross-Respondent) 

ATTORNEY GENERAL OF BRITISH COLUMBIA 

RESPONDENT 
(Appellant) 

AFFIDAVIT OF ELAYNE SHAPRA Y IN OPPOSITION TO THE 
ATTORNEY GENERAL OF CANADA'S MOTION TO EXTEND THE 

SUSPENSION OF THE DECLARATION OF CONSTITUTIONAL 
INVALIDITY 

I, ELAYNE SHAPRAY, of 1596 West 14th Avenue, in the City of Vancouver, Province of 

British Columbia, make oath and say that: 

1. I have personal knowledge of the facts and matters hereinafter deposed to, save and 

except where same are stated to be made on information and belief, and where so stated, I verily 

believe them to be true. 

2. I am suffering from a progressive form of multiple sclerosis ("MS") and have been for 

many years. I am 69 years old. I am under constant medical care from a variety of physicians 

and therapists. They include a palliative care physician, a physiatrist, a specialist in MS 
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treatment, and a general practitioner who has been my family doctor for well over 30 years. All 

have prescribed various recommended medications and treatments, but have been unable to 

either improve my condition or alleviate my suffering as a result. I am now at a stage of my 

illness where I have been told that there is virtually nothing that can be done to alleviate the 

many aspects of my suffering that I endure daily. 

3. I have been involved with the case of Carter v. Canada (Attorney General) since its 

inception in 2011. I provided an affidavit to the Supreme Court of British Columbia that was 

quoted and referenced by the Honourable Madam Justice Smith and her judgment. My 

testimony in that affidavit was specifically quoted and referred to at paragraphs 1145, 1159 and 

1277 of Smith J.'s reasons for judgment on the merits (2012 BCSC 886). 

4. I was elated in 2012 when the judgment of Madam Justice Smith was released. It finally 

recognized the rights of people like me, people who suffer intolerably but are, because of the 

law, unable to choose to relieve their suffering by seeking medical assistance to die. I was not, 

however, given peace of mind by the trial victory. The declaration of unconstitutionality was 

suspended and it was apparent that layers of appeal still lay ahead. Would the decision be 

confirmed? Would the higher courts also affirm my rights? I waited, and suffered, for three 

long years while the appeals were heard and decided. My rights were in limbo; my suffering was 

not. All I could hope was that there would be an answer before I died a horrible death or was 

finally compelled to pursue the kind of violent and traumatic death at my own hand that I so 

wished to spare my family. 

5. I was forewarned that there was a possibility that, even if the Supreme Court of Canada 

upheld the trial decision, the Supreme Court might suspend its declaration of unconstitutionality 

for a period of time. At the hearing of the appeal before the Supreme Court of Canada, counsel 

for the B.C. Civil Liberties Association asked, on my behalf and on behalf of others in the same 

circumstances, that any period of suspension that was imposed permit individual applications for 

authorization to be made to the courts during the period of suspension. 

6. Finally, in February 2015, the Supreme Court released its judgment. The Court 

acknowledged that persons facing a life of severe, intolerable suffering had been abandoned by 

the law to two options: 44She can take her own life prematurely, often by violent or dangerous 
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means, or she can suffer until she dies from natural causes." I felt so affirmed when the Court 

acknowledged that, and also recognized that such a choice was "cruel" and unfair. 

7. However, I understood the Court's ruling included a suspension of the declaration that 

meant that the laws, as cruel and unfair as they are, would continue in force for a year. 

Furthermore, I understood that the Court declined to enable people in circumstances like me to 

apply for individual exemptions during that period of suspension. I was more than disappointed. 

This was my life that was at issue; these were my rights that were suspended. However, I took 

great comfort that, effective February 6, 2016, I would finally have the choice of when and how I 

could end my life. 

8. This is what my life has looked like in the months following the February 6, 2015 

decision: 

a. I require the assistance of caregivers for every aspect of my life 24 hours a day, 

7 days a week; 

b. I am unable to use either of my hands to wash myself, brush my teeth, make a 

phone call, sign my name, etc. I have to be attended to and fed by a caregiver; 

c. I am unable to walk, even with assistance, nor to sustain any weight on my legs. 

cannot move or turn over in bed, I am imprisoned either in my bed or a chair. In 

effect, I am a prisoner of my own body. I am at constant risk of falling whenever 

I am transferred from my bed to a wheelchair or to a toilet or commode; 

d. My pain or discomfort is virtually constant. The medication that I take provides 

little or no relief from my symptoms such as the inability of my body to 

effectively regulate my internal temperature. Moreover, I have to endure the 

negative side effects of the medications which include muscle weakness, 

drowsiness as well as impairment of my mental acuity; 

e. I have both bladder and bowel issues that require me to be near a fully accessible 

bathroom at all times. Because of this, I can no longer or rarely enjoy any outside 

activities with my family or friends; 
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£ Because my MS affects my autonomic nervous system, all food tastes terrible and 

I have no appetite. I am unable to eat anything resembling normal meals or to 

enjoy being present while members of my family or friends partake; and 

g. I have lost control of my voice so that often I can only speak in a whisper. Often I 

can barely be heard by others sitting close to me whenever there is any 

background noise present. I am often unable to be heard when I call for 

assistance from my caregivers. 

9. However, even as my suffering got steadily worse, one aspect of my life was steadily 

improving. Every day was a day closer to the day the law would allow me to control my own 

life and destiny. Every day was one closer to February 6, 2016. 

10. In anticipation of February 6, 2016, I again discussed my wishes for a dignified and 

assisted death with my cadre of treating physicians - my family doctor, my physiatrist, my 

palliative care physician and my MS specialist. These physicians confirmed that there is no 

treatment that can reverse or stop the progression of my disease and that it is probable that my 

disease will continue to progress. They confirmed that I am not clinically depressed, and am 

competent and capable of medical decision-making. I believe these doctors are genuinely 

sympathetic to and understanding of both my plight and my wishes. 

11. I have also consulted a Vancouver physician who has indicated to me that, so long as I 

continue to be competent and capable of medical decision-making, she is willing and able to 

assist me to have a dignified death at the time of my choosing as soon as any legal impediments 

to her ability to do so have been removed. 

12. These arrangements had provided me with a profound peace of mind. The present 

application for an extension of the period of suspension has taken that away, and the goal of this 

application, a further suspension, will, if successful, destroy it altogether. 

I 3. In addition to taking away the peace of mind granted to me by this Court's decision of 

February 2015, the effect of extending the suspension is to impose real and continuing suffering 

on me for another six months. Six months may not seem like a lot of time to some people - to 

me, every second of every day is weighted with suffering and six month feels like an eternity. 
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Yet, I am at the same time well aware that six months may also exceed the length of my 

remaining life span. During those six months, I will suffer, but I may also die the kind of death 

that I dread, the ki nd of death that I have spent the last four years supporting the legal fight for 

the right to choose against. 

14. I - and all other Canadians - won that fight. A further suspension rips that victory from 

our hands. These are my constitutional rights. I meet all of the criteria that this Court outlined 

for being qualified to invoke those rights. I have qualified medical practitioners who have 

affirmed my eligibility and are willing to help me exercise those rights and make them 

meaningful. 

15. It is profoundly unfair that these rights should be denied to me. It is worse yet to think 

that they might be taken from me again because the state - the very entity that took them from 

me in the first place - has squandered the grace period it obtained at the price of my continued 

suffering. 

16. I make this affidavit in opposition to the motion of the Attorney General of Canada which 

is intended to further deprive me and others in my situation of our Charier rights as finally 

determined by this Honourable Court on February 6, 2015. 

Comm1 er for taking Affidavits for 
British Columbia. 

Howard Shapray, Q.C. 
670 - 999 Canada Place 
Vancouver, V6C3E l , British Columbia 

ELAYNESHAPRAY 
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S.C.C. FILE NO. 35591 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR BRlTISH COLUMBIA) 

BETWEEN: 

LEE CARTER, HOLLIS JOHNSON, DR. WILLIAM SHOICHET, 
THE BRlTISH COLUMBIA CIVIL LIBERTIES ASSOCIATION and GLORlA 

TAYLOR 

- and-

APPELLANTS 
(Respondents/Cross-Appellants) 

ATTORNEY GENERAL OF CANADA 

- and-

RESPONDENT 
(Appellant/Cross-Respondent) 

ATTORNEY GENERAL OF BRlTISH COLUMBIA 

RESPONDENT 
(Appellant) 

AFFIDAVIT OF GERALD ASHE IN OPPOSITION TO THE ATTORNEY 
GENERAL OF CANADA'S MOTION TO EXTEND THE SUSPENSION 

OF THE DECLARATION OF CONSTITUTIONAL INVALIDITY 

I, GERALD ASHE, family physician, of 70 Charles Street, in the City of Brockville, Province 

of Ontario, SWEAR (OR AFFIRM) THAT: 

1. I have personal knowledge of the facts and matters hereinafter deposed to, save and 

except where same are stated to be made on information and belief, and where so stated, I verily 

believe them to be true. 

2. I currently work as a family physician and a palliative care consultant in Brockville, 

Ontario. I am a member of the College of Physicians and Surgeons of Ontario and the Canadian 

Society of Palliative Care PhySicians. 



63
-2-

3. I have worked as a family physician for 38 years. I have a community based family 

practice. My patients range in age from newborns to the elderly; however, my practice is 

weighted toward geriatric patients. Many of these patients have been my patients since the early 

days of my practice. One of the great privileges of working as a family physician in a small 

community is that I have had the opportunity to care for many of my patients over the full 

spectrum of their lives. 

4. For the past 30 years I have also done palliative care consulting at the palliative care unit 

at Brockville General Hospital. In my role as a palliative care consultant, I have cared for 

hundreds of people in their dying days. Palliative care offers patients with chronic, debilitating 

or life-threatening illness pain and symptom management and emotional and spiritual support. 

Brockville General Hospital currently has a six bed palliative care unit, with plans to expand to 

eight beds. Brockville General Hospital has been a hub of palliative care since the early 1980s 

when its program began; it was one of the first palliative care units in Ontario. 

5. I am convinced of the value of good palliative care and support its principles. However, I 

have seen many examples where the best palliative care could not address the suffering of a 

patient. Some of my patients have requested help in hastening death and some have taken their 

own lives because a physician-assisted death was not available to them. I support patients' 

access to the full spectrum of end-of-life care, including physician-assisted death. 

6. I understand that in Carter v. Canada (Attorney General), 2015 SCC 5 (the "Decision"), 

the Supreme Court of Canada determined that the federal criminal laws are inapplicable to 

physician-assisted dying. The Court suspended the declaration of constitutional invalidity for 

12 months until Febrnary 6, 2016 to allow Parliament and the provinces time to consider and 

draft legislation, should they choose to do so. 

7.· After physician-assisted dying is decriminalized on February 6, 2016, physician-assisted 

dying is a medical option that I will make available to my competent patients who have a 

grievous diagnosed medical condition that is irremediable which causes the patient enduring, 

intolerable suffering. 
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8. In the event that there is no specific federal or provincial regulatory framework for 

physician-assisted dying in place on February 6, 2016, my professional conduct will be governed 

by the common law, by provincial laws of general application to medical matters (such as by 

provincial health care consent legislation), and by the policies and practice guidelines of the 

College of Physicians and Surgeons of Ontario (the "College"). 

9. I understand that this Court pronounced the criteria for physician-assisted death in the 

Decision. In accordance with those criteria, the patient must: 

a. be a competent adult; 

b. clearly consent to the termination of life; 

c. have a grievous and irremediable medical condition (including an illness, disease 

or disability); and 

d. experience enduring suffering that IS intolerable to the individual m the 

circumstances ofhislher condition. 

Patient Competence 

10. In order to determine whether a patient was competent to request a physician-assisted 

death, I would use the criteria that physicians use for evaluating consent in relation to all 

medical-decision making at the end-of-life. Physicians evaluate consent based on the patient's 

ability to comprehend and retain treatment information, to weigh the information, to reach a 

decision and to communicate that decision. Similarly, the question of whether the patient is 

making a voluntary decision and acting without undue influence or coercion is always relevant in 

assessing consent. 

11. Throughout my career, I have evaluated patient consent in the end-of-life context on 

innumerable occasions. Because physician-assisted dying would cause death, I would use the 

utmost caution in deteIDIining whether there were factors affecting the patient's capability to 

consent. I would use the same standards and criteria used in respect of other medical decisions 

that involve the risk of death, for example, the decision to refuse major surgery, or the decision 

to direct the withdrawal of life-sustaining treatment. In keeping with the standards of the 
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medical profession, if I had doubts as to the patient's competency, I would in all.cases seek a 

second opinion regarding consent. The second opinion might be provided by a general 

practitioner or by a specialist in another field, such as a psychiatrist. 

12. I am aware that under Ontario provincial law, the College regulates the practice of 

medicine and that all doctors in Ontario must be members of the College to practice medicine. I 

am aware that the College promulgates various policies to assist the profession in providing 

quality health care and to ensure that the interests of patients are protected. Physicians must 

observe these policies, which serve as a benchmark against which the conduct of individual 

physicians is measured. 

13. In order to determine whether a patient was competent to request a physician-assisted 

death, I would also comply with the College's "Consent to Treatment" policy which outlines the 

legal requirements of consent under the Health Care Consent Act, 1996, S.O. 1996, c. 2, Sch. A. 

Attached hereto and marked as Exhibit A to this my Affidavit is a true copy of the "Consent to 

Treatment" policy. Attached hereto and marked as Exhibit B to this my Affidavit is a true copy 

of the Health Care Consent Act, 1996. 

Providing Quality End-of-Life Care 

14. When physician-assisted dying becomes an available treatment option for my patients, I 

will conform to the College's "Planning for and Providing Quality End-of Life Care" policy, 

which sets out the College's requirements for providing quality care at the end-of-life. Those 

requirements require proposing and/or providing palliative care where appropriate. As an 

experienced palliative care doctor, I have a strong understanding of the ethical principles and 

practices of palliative care, including the circumstances in which palliative care is likely to be 

successful for a patient. 

Guiding Principles of the Medical Profession 

15. I will also adhere to the guiding principles of the medical profession which are 

enumerated in the College's Practice Guide. Attached hereto and marked as Exhibit C to this 

my Affidavit is a true copy of Practice Guide. The guiding principles of the medical profession 

are compassion, service, altruism and trustworthiness. Physicians must act in the best interests 
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of their patients and ensure that all patients receive equitable access to care. Physicians must 

communicate sensitively with their patients in a manner that supports patient autonomy on 

decision-making and ensures that they are fully informed about their medical care. Finally, 

physicians must demonstrate professional competence, including meeting the standard of care 

and acting in accordance with all relevant and applicable legal and professional obligations. 

Medical Records 

16. I will also comply with the College's "Medical Records" policy. The "Medical Records" 

policy sets out physicians' professional and legal obligations with respect to medical records. 

Under the policy, physicians must document each physician-patient encounter in the patient's 

medical record. Each record of an encounter must include: a relevant history; documentation of 

an assessment and an appropriate physical exam when it is indicated; and, a management plan. 

Draft Interim Guidance 

17. I am aware that the College has developed a draft policy on physician-assisted death 

entitled "Interim Guidance on Physician-Assisted Death" (the "Interim Policy"). Attached 

hereto and marked as Exhibit D to this my Affidavit is a true copy of the "Interim Guidance on 

Physician-Assisted Death." 

18. I have reviewed the "Council Briefing Note on Interim Guidance on Physician-Assisted 

Death Draft Document" that was promulgated by the College on December 2015. The document 

states that the College intends to finalize the Interim Policy by February 6, 2016 when 

physician-assisted dying. is decriminalized. It further states that a finalized policy will be made 

available to the membership in the event that neither the provincial nor federal goverument has 

enacted legislation specific to physician-assisted death. Attached hereto and marked as 

Exhibit E to this my Affidavit is a true copy of the "Council Briefmg Note - Interim Guidance 

on Physician-Assisted Death Draft Document." 

19. In the event that the College finalizes a policy on physician-assisted death and makes the 

policy available to the membership, I would comply with the requirements of that policy. 
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Education 

20. The Interim Policy states, "Physicians must exercise their professional judgement in 

determining the appropriate drug protocol to follow when providing physician-assisted death." 

The Interim Policy states physicians may wish to review two peer-reviewed journal articles that 

are cited. In the event that one of my patients requests a physician-assisted death, I will review 

the recommended articles to assure myself that I am complying with the best practices norms of 

the medical professions in regards to accepted drug protocols. 

21. I am committed to providing appropriate end-of-1ife care for my patients. After 

February 6, 2016, this will include providing the option of a physician-assisted death to eligible 

patients because I believe it is my duty as a physician to provide a compassionate response to 

unbearable suffering. 

22. I believe I will be in an informed position to act on February 6, 2016 within the terms of 

this Court's declaration in its Decision based on the applicable provincials laws and the existing 

College's guidelines and policies, in particular those specifically identified above, using my 

professional medical judgment. 

SWORN (OR AFFIRMED) BEFORE ME 
at the City of Brockville, Province of 
Ontario, on December ~, 2015 

issioner for taking Affidavits for 

D«OIhy June Wade,. Commissioner. S. 
ProIince of Ontario. ill _ JaIIneIM FciunIiIr. _and_ 
Expkoa 0cI0b0r 3, 2111a. 

) 
) 
) 
) 
) 
) 
) 

GERALD ASHE 
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INTRODUCTION

Patient autonomy and respect for personal dignity are central 
to the provision of ethically sound care. In order to exercise 
their autonomy, patients have the moral and legal right to 
make decisions regarding their treatment when they are 
capable of doing so. If the patient is not capable of making 
a decision with respect to a treatment, this decision is made 
by a substitute decision-maker on behalf of the patient.1 The 
legal right of patients to give or refuse consent to treatment 
has been codified in the Health Care Consent Act, 1996 
(HCCA).2,3 

Physicians have a legal and professional obligation to obtain 
consent prior to providing treatment. This policy highlights 
many of the expectations set out in the HCCA; however, it 
does not contain an exhaustive catalogue of the requirements 
in the HCCA.4 Physicians must be aware of, and comply 
with, all of the requirements in the HCCA. If physicians are 
unsure of their legal obligations in specific circumstances, the 
College advises them to obtain independent legal advice.5  

The policy also contains some obligations that are not codified 
in the HCCA, but are professional expectations of physicians set 
out by the College.

PRINCIPLES

The key values of professionalism articulated in the College’s 
Practice Guide – compassion, service, altruism and trustwor-
thiness – form the basis for the expectations set out in this 
policy. Physicians embody these values and uphold the reputa-
tion of the profession by:

1.  Respecting patient autonomy with respect to health-care 
goals, and treatment decisions;

2. Acting in the best interests of their patients;
3.  Demonstrating professional competence, which includes 

meeting the standard of care;
4.  Communicating and collaborating effectively with patients 

and substitute decision-makers, physicians and other health-
care providers; and

5.  Participating in self-regulation of the medical profession by 
complying with the expectations set out in this policy.

PURPOSE & SCOPE

This policy sets out expectations of physicians regarding con-
sent to treatment.6  

Treatment7 is defined in the HCCA as anything that is done 
for a therapeutic, preventive, palliative, diagnostic, cosmetic or 
other health-related purpose,8 and includes a course of treat-
ment,9 plan of treatment10 or community treatment plan.11 

Consent to Treatment

1.   This policy uses the terms “patient(s)” and/or “substitute decision-maker(s)” instead of “person(s)”, the term used in the Health Care Consent Act, 1996. 
2.  Health Care Consent Act, 1996, S.O. 1996, c.2, Schedule A (hereinafter HCCA). 
3.  As stated in Sections 6 and 7 of the HCCA, the HCCA does not affect the law relating to consent on another person’s behalf with respect to procedures whose primary purpose is research, 

sterilization that is not medically necessary for the protection of the person’s health, and removal of tissue for transplantation. Nor does it affect the common law duty of a caregiver to restrain 
or confine a person when immediate action is necessary to prevent serious bodily harm to that person or others. 

4.  The policy only addresses consent to treatment and as such, only contains key elements of this portion of the HCCA. This policy does not address the portions of the HCCA that regulate Admis-
sion to Care Facilities and Personal Assistance Services.

5.  For example, from the Canadian Medical Protective Association or other legal counsel. 
6.  This policy does not contain expectations regarding consent to the collection, use, or disclosure of personal health information. For more information on these matters, see the College’s Confi-

dentiality of Personal Health Information policy. This policy also does not contain expectations regarding consent to the collection, use, or disclosure of personal health information for research 
purposes or consent to participation in research.  For more information on these matters, see the College’s Physicians’ Relationships with Industry: Practice, Education and Research policy.

7. Section 2(1) of the HCCA.
8.  The following are not considered to be treatment as outlined in Section 2(1) of the HCCA: a capacity assessment, health history-taking, the assessment or examination of a patient to determine 

the general nature of his or her condition, communication of an assessment or diagnosis, the admission to a hospital or other facility, a personal assistance service, a treatment that in the 
circumstances poses little or no risk of harm to the person, and anything prescribed by the regulation as not constituting treatment.

9.  Section 2(1) of the HCCA states that a course of treatment means a series or sequence of similar treatments administered to a person over a period of time for a particular health problem.
10.  Section 2(1) of the HCCA states that a plan of treatment means a plan that (a) is developed by one or more health practitioners, (b) deals with one or more of the health problems that a 

person has and may, in addition, deal with one or more of the health problems that the person is likely to have in the future, given the person’s current health condition, and (c) provides for the 
administration to the person of various treatments or courses of treatment and may, in addition, provide for the withholding or withdrawal of treatment in light of the person’s current health 
condition.

11.  Section 2(1) of the HCCA and Section 1(1) of the Mental Health Act, R.S.O. 1990, c. M.7 (hereinafter Mental Health Act) state that a community treatment plan means a plan that is a required 
part of a community treatment order. See Section 33.7 of the Mental Health Act for a description of what the plan contains. 
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POLICY

Physicians must comply with the expectations set out in this 
policy when obtaining consent for treatment. 

Physicians must obtain valid consent before treatment is pro-
vided. In order for consent to be valid it must:12 

to the treatment or from the incapable patient’s substitute 
decision-maker;

The College advises physicians to consider and address 
language and/or communication issues that may impede a 
patient’s ability to give valid consent. Physicians may con-
sider using family members instead of third-party interpret-
ers;13 however, physicians are advised to take the potential 
limitations of doing so into account. Research suggests that 
relying on family members to help overcome language and/or 
communication issues may have some limitations, including: 
language limitations, difficulty understanding medical terms, 
conflicts within families, and important information being 
deliberately or accidentally omitted. Physicians must use their 
professional judgment to determine whether it is appropriate 
to use family members as interpreters, taking into consider-

ation the specific circumstances of the case (e.g., the family 
dynamics, the seriousness of the condition and/or treatment, 
etc.). 

Additionally, the College advises physicians that consent may 
need to be revisited after it has been obtained if there are any 
significant changes in the patient (e.g., their health status, 
health-care needs, specific circumstances, capacity, etc.) or 
treatment (e.g., the nature, expected benefits, material risks, 
and material side effects, etc.). Physicians are advised that the 
passage of time may increase the risk that these changes will 
arise and that consent may need to be obtained again.

Patients and substitute decision-makers can refuse or withhold 
consent to a treatment. In addition, consent can be withdrawn 
at any time, by the patient if they are capable with respect to 
the treatment at the time of the withdrawal, or by the patient’s 
substitute decision-maker if the patient is incapable with 
respect to the treatment at the time of the withdrawal.14  The 
College requires physicians to respect the patient’s or substi-
tute decision-maker’s decision to exercise their legal right to 
refuse, withhold or withdraw consent, even if the physician 
does not agree with the decision.15 

Additional expectations regarding consent to treatment are set 
out in detail in the sections below. In brief, the framework and 
key requirements for consent to treatment are as follows:

12.  Sections 10(1) and 11(1) of the HCCA.
13.  Physicians are reminded that they must have consent to share patient’s personal health information with any interpreter. For more information, see the College’s Confidentiality of Personal 

Health Information policy.
14. Section 14 of the HCCA.
15.  For example, it is inappropriate for a physician to end the physician-patient relationship in situations where the patient chooses not to follow the physician’s treatment advice.  For more 

information, see the College’s Ending the Physician-Patient Relationship policy.
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If physicians are unsure of whether the consent 
obtained is valid, treatment must not be pro-
vided until the physician is assured that valid 
consent has been obtained. The obligation to 
ensure that valid consent has been obtained 
always rests with the physician who is proposing 
the treatment. The College advises physicians 
that obtaining consent can be delegated16 to 
other health-care providers only when the physi-
cian proposing the treatment is assured that the 
health-care provider has the knowledge, skill and 
judgment required to obtain consent.

What Circumstances Require Consent

Physicians must obtain consent for all treatment,17 
that is, anything that is done for a therapeutic, 

preventive, palliative, diagnostic, cosmetic or 
other health-related purpose, and includes a 
course of treatment, plan of treatment or commu-
nity treatment plan.18

  
Who to Obtain Consent From

If a patient is capable with respect to a treatment, 
the physician must obtain consent from the 
patient directly. 
 
If a patient is incapable with respect to a treat-
ment, the physician must obtain consent from the 
substitute decision-maker, who will give or refuse 
consent on the patient’s behalf.

16.  This policy uses the term delegation in the colloquial sense; it does not refer to the delegation of controlled acts, as defined in the College’s Delegation of Controlled Acts policy.
17. Section 10(1) of the HCCA.
18.  Section 2(1) of the HCCA. See footnotes 9, 10 and 11 for definitions of a course of treatment, plan of treatment, and community treatment plan and footnote 8 for more information on what 

is not considered treatment.

Consent to Treatment

 What circumstances 

require consent
Physicians must obtain consent for all treatment, as defined in the HCCA.

 Who to obtain  

consent from

 In order for consent to be valid, it must be obtained from the patient if they are capable with respect to the 
treatment or from the substitute decision-maker if the patient is incapable with respect to the treatment. 

 What elements are  

required for consent

 In order for consent to be valid, it must be related to the treatment, informed, given voluntarily, and not obtained 
through misrepresentation or fraud. If any of these requirements are not met, the consent may not be valid. 

 When obtaining consent, the College requires physicians to engage in a dialogue with the patient or substitute 
decision-maker, regardless of whether or not physicians use supporting documents, including consent forms.

 How consent can  

be given
 Consent to treatment may be express (explicit) or implied (implicit).

 When and what  

to document

 The College requires physicians to document information regarding consent to treatment in certain circum-
stances, and recommends that this be done in all other circumstances.

 When emergency 

treatment can be 

provided without 

consent

 In emergencies, treatment can only be provided without consent when certain requirements are met.
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Capacity
A patient is capable with respect to a treatment19 
if they are able to understand the information 
that is relevant to making a decision about the 
treatment and able to appreciate the reasonably 
foreseeable consequences of a decision or lack of 
decision.20 The capacity to consent to a treatment 
varies according to the individual patient and the 
complexity of the decision at hand.
 
Physicians are entitled to presume that a patient 
is capable with respect to a treatment unless there 
are reasonable grounds to believe otherwise.21 For 
example, there could be something in a patient’s 
history or behaviour that would make a physician 
question the patient’s capacity to consent to the 
treatment.
  
Capacity must be considered at various points in 
time and in relation to the specific treatment be-
ing proposed. Capacity is fluid, it can change over 
time, and depends on the nature and complexity 
of the specific treatment decision. A patient may 
be incapable with respect to a treatment at one 
time and capable at another, and be incapable 
with respect to some treatments and capable with 
respect to others.22  

Minors
The test of capacity to consent to a treatment is 
not age-dependent and as such, physicians must 
make a determination of capacity to consent to 
a treatment for a minor just as they would for an 
adult. If a minor is capable with respect to a treat-
ment, the physician must obtain consent from the 

minor directly even if the minor is accompanied 
by his or her parent(s) or guardian(s).

Substitute Decision-Makers and Incapable 
Patients
When a physician determines that a patient is in-
capable with respect to a treatment, consent must 
be obtained from the incapable patient’s substitute 
decision-maker.

A) Identifying the substitute decision-maker
The physician must identify and obtain consent 
from the highest-ranking substitute decision-
maker that satisfies all of the requirements set out 
in the HCCA.

The hierarchy of individuals/agencies who may 
give or refuse consent on behalf of an incapable 
patient is as follows:23

 
1. Guardian, if authorized24 
2. Attorney for personal care,25  if authorized 
3.  Representative appointed by Consent and 

Capacity Board, if authorized 
4. Spouse or partner26 
5.  Child or parent or individual/agency entitled to 

give or refuse consent instead of a parent (this 
does not include a parent who has only a right 
of access) 

6. Parent with right of access only 
7.  Brother or sister 
8.  Any other relative (related by blood, marriage 

or adoption)27  
9.  Public Guardian and Trustee

19.  This policy only speaks to the capacity to give or refuse consent to treatment and not, for example, the capacity to make financial decisions or to make decisions regarding one’s personal health 
information. 

20. Section 4(1) of the HCCA.
21. Sections 4(2) to (3) of the HCCA.
22. Section 15 of the HCCA.
23. Section 20(1) and 21(5) of the HCCA.
24.  A guardian, attorney for personal care, or representative appointed by the Consent and Capacity Board can only act as a substitute decision-maker if he or she has been given the authority to 

give or refuse consent to the treatment.
25.  As defined in Section 46 of the Substitute Decisions Act, 1992, S.O. 1992, c. 30, an attorney for personal care is a person authorized by a patient in a written power of attorney for personal 

care document to make decisions about personal care on behalf of the patient, in the event that the patient is incapable.  
26. Spouse and partner are defined in Sections 20(7) to (9) of the HCCA.
27. Section 20(10) of the HCCA.
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The substitute decision-maker for the incapable 
patient is the highest-ranking person on this list 
that is:28

 
29  

incapable patient’s parent;

agreement from having access to the incapable 
patient or giving or refusing consent on his or 
her behalf; 

30 and

or refusing consent. 
 
The substitute decision-maker for the incapable 
patient may be more than one person within the 
same rank,31 provided that they meet the above 
requirements.

If the highest-ranking person on this list does 
not satisfy all of these requirements, physicians 
must move to the next person on the list who 
meets the requirements.

When identifying the substitute decision-maker, 
physicians must take reasonable steps to ensure 
that the requirements of the HCCA are satisfied; 
that is, the individual is the highest-ranking 
substitute decision-maker that satisfies the 

HCCA requirements stated above.  In so doing, 
physicians are entitled to rely on the representa-
tions made by an individual about their rela-
tionship to the patient, unless there is reason to  
believe the representations are false.

b) Substitute decision-making
The HCCA requires that the substitute decision-
maker give or refuse consent in accordance 
with the most recent and known wish expressed 
by the patient, while capable and at least 16 
years old at the time.  If no wish is known, or 
the wish is impossible to comply with or not 
applicable to the circumstances, the substitute 
decision-maker must act in the incapable pa-
tient’s best interests.32

 
Wishes can be expressed in writing,33 orally, or 
in any other manner.34 Later wishes expressed 
while capable, whether written, oral, or in any 
other manner, prevail over earlier wishes.35 
 
To determine the incapable patient’s best inter-
ests, the substitute decision-maker must:36 con-
sider any values and beliefs the incapable patient 
held while capable; any wishes the incapable 
patient expressed that are not binding according 
to the above criteria; the impact of providing 
and not providing the treatment on the patient’s 
condition or well-being;37 whether the expected 

Consent to Treatment

28. Section 20(2) of the HCCA.
29.  The test of capacity is the same for substitute decision-makers as it is for patients. See Section 4(1) of the HCCA and the section “Capacity” of this policy for more information.
30.  Section 20(11) of the HCCA states that a person is available if it is possible, within a time that is reasonable in the circumstances, to communicate with the person and obtain a consent or 

refusal.
31. For the purposes of this policy, the terms “person”, “individual” and “substitute decision-maker” will be used in the singular.
32. Section 21(1) of the HCCA.
33.  This may include advance care planning documents, what is commonly known as an ‘advance directive’, in a power of attorney, or in another form. For more information about advance care 

planning see the College’s Decision-making for the End of Life policy.
34. Section 5(1) and (2) of the HCCA.
35. Section 5(3) of the HCCA. 
36. Section 21(2) of the HCCA.
37.  Section 21(2) (c) 1 and 2 of the HCCA. This will include assessing whether the treatment is likely to: improve the incapable patient’s condition or well-being; prevent their condition or well-

being from deteriorating; reduce the extent to which, or rate at which, their condition or well-being is likely to deteriorate; and whether their condition or well-being is likely to improve, remain 
the same or deteriorate without the treatment.
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benefit of the treatment outweighs the risk of 
harm; and whether a less restrictive or less intru-
sive treatment would be as beneficial.

Physicians have a legal obligation38 to ensure 
that substitute decision-makers understand the 
requirements for giving or refusing consent as 
set out in the HCCA.39 If a physician is of the 
view that the substitute decision-maker is not 
acting in accordance with the HCCA,40 the 
physician may apply to the Consent and Capac-
ity Board for a determination as to whether this 
is the case and how to proceed.41 If two or more 
substitute decision-makers of the same rank, 
who rank ahead of all others, and who satisfy 
all the requirements for substitute decision-
makers, disagree about whether to give or refuse 
consent, then the Public Guardian and Trustee 
will make the decision.42

c) Incapable patients
If a physician determines that a patient is 
incapable with respect to a treatment, where 
possible, the College requires the physician to 
inform the incapable patient that a substitute 
decision-maker will assist them in understand-
ing the proposed treatment and will be respon-
sible for making the final decision.
 

If the patient disagrees with the finding of 
incapacity, the College requires physicians to 
advise the patient that they can apply to the 
Consent and Capacity Board for a review of the 
finding of incapacity.43, 44 Additionally, if the 
patient disagrees with the involvement of the 
present substitute decision-maker, the College 
requires physicians to advise the patient that 
they can apply to the Consent and Capacity 
Board to appoint a substitute decision-maker of 
their choice.45, 46  The College advises physicians 
to take reasonable steps to assist the patient if 
they express a desire to exercise either of these 
options.47

  
When appropriate, the College requires physi-
cians to involve the incapable patient, to the 
extent possible, in discussions with the substi-
tute decision-maker.

What Elements are Required for Consent

Regardless of whether consent is given by the 
patient if they are capable or the incapable 
patient’s substitute decision-maker, the follow-
ing are the elements required for consent to 
treatment:

38. See paragraph 23 of M. (A.) v. Benes, 1999 CanLII 3807 (ON CA).
39. See Section 21 of the HCCA.
40. Section 21 of the HCCA.
41. Section 37 of the HCCA.
42. Section 20(6) of the HCCA.
43.  Section 32(1) of the HCCA allows a patient to file for a review of the finding of incapacity. 
44.  If the patient intends to or has filed an application to the Consent and Capacity Board to, for example, review the finding of incapacity, Section 18(3) of the HCCA requires the physician to 

ensure that treatment is not given: 
 a. until 48 hours after the physician was first informed of the intent to apply to the Board without an application being made, 
 b. until the application to the Board has been withdrawn, 
 c. until the Board makes its decision, if none of the parties informs the physician that they intend to appeal the Board’s decision, or 
 d.  if a party to the application before the Board informs the physician that he or she intends to appeal the Board’s decision, until the period for commencing an appeal has elapsed with no 

appeal having been started, or until the appeal of the Board’s decision has been resolved. Section 18 of the HCCA.
45.  Section 33(1) of the HCCA allows a patient to apply to the Consent and Capacity Board for appointment of a representative to give or refuse consent on his or her behalf. 
46.  For more information on the obligations of physicians when they are informed that there will be an application to the Consent and Capacity Board, see section 18(3) of the HCCA and footnote 

44 of this policy. 
47.  For example, by providing the patient with the contact information for the lawyer referral service of the Law Society of Upper Canada.
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1) Consent must relate to the treatment48 
Consent must relate to the specific treatment 
being proposed and provided.

Unless it is not reasonable to do so in the cir-
cumstances, physicians are entitled to presume 
that consent to treatment includes:49 

treatment, if the nature, expected benefits, 
material risks50 and material side effects of the 
changed treatment are not significantly differ-
ent; and

treatment in a different setting, if there is no 
significant change in the expected benefits, 
material risks51 or material side effects of the 
treatment as a result of the change in the set-
ting in which it is administered. 

2) Consent must be informed52 
Prior to obtaining consent, physicians must 
provide information about the nature of the 
treatment, its expected benefits, its material 
risks53 and material side effects, alternative 
courses of action and the likely consequences of 
not having the treatment.54 
 
The information that must be provided is what 
a reasonable person in the same circumstances 
would require in order to make a decision about 
the treatment.55  The information that must be 
provided will vary and therefore, must be deter-
mined on a case-by-case basis. The information 
must include material risks that are relevant 

for a broad range of patients, and information, 
including material risks, that is particularly 
relevant for the specific patient.

In determining what information must be 
provided, including which risks are material, 
physicians must consider the specific circum-
stances of the patient,56 and use their clinical 
judgment to determine what information must 
be provided.

The College requires physicians to engage in 
a dialogue with the patient if they are capable 
or the incapable patient’s substitute decision-
maker regarding the nature of the treatment, 
its expected benefits, its material risks and 
material side effects, alternative courses of 
action and the likely consequences of not 
having the treatment. This requirement exists 
regardless of whether or not physicians use 
supporting documents, including consent 
forms,57 to facilitate the provision of this 
information. 

Providing patients or substitute decision-
makers with information can only facili-
tate decision-making if that information is 
provided, reviewed and understood prior to 
giving or refusing consent to a treatment. Ul-
timately, physicians must be satisfied that the 
information is understood and as such, the 
College requires that physicians take reason-
able steps to facilitate the comprehension of 
the information provided.58 

Consent to Treatment

48. Section 11(1)(1) of the HCCA.
49. Section 12 of the HCCA.
50. See the next subsection of this policy, “2) Consent must be informed”, for more information on material risks.
51. See the next subsection of this policy, “2) Consent must be informed”, for more information on material risks.
52. Section 11(1)(2) of the HCCA.
53.  The courts have stated that a material risk is one that a reasonable person in the patient’s position would want to know about before deciding whether to proceed with the proposed treat-

ment.  The material risks that must be disclosed are risks that are common and significant, even though not necessarily grave, and those that are rare, but particularly significant. 
54. Section 11(3) of the HCCA.
55.  Section 11(2) (a) of the HCCA.
56.  This may include, but is not limited to, the patient’s values, lifestyle, profession, hobbies, etc.
57.  Supporting documents can also include, patient education materials or pamphlets, information from the Compendium of Pharmaceuticals and Specialties, etc. 
58.  For example, by considering the plainness of the language used, the modality in which the information is communicated, any literacy issues, etc.

76



CPSO Policy Statement   9

Physicians are required to provide a response to 
requests for additional information about the 
treatment.59  

3) Consent must be given voluntarily60 

Consent cannot be given under duress. If physi-
cians believe that consent is not being freely 
given, they must ensure that there has been no 
coercion.

4) Consent must not be obtained through 
misrepresentation or fraud61 

Physicians must be frank and honest when 
interacting with patients, including when 
conveying the information about the proposed 
treatment.

How Consent Can be Given

The HCCA states that consent to treatment may 
be express or implied.62 

Express consent is direct, explicit, and unequiv-
ocal. Express consent can be given orally or in 
writing.

Implied consent is inferred from the words or 
behaviour of the patient, or surrounding circum-
stances, such that a reasonable person would believe 
that consent has been given, although no direct, 
explicit, and unequivocal words of agreement 
have been given.

Although the HCCA states that consent to treat-
ment may be express or implied, the College 
strongly advises physicians to obtain express 

consent, particularly when the treatment is 
likely to be more than mildly painful, carries ap-
preciable risk, will result in ablation of a bodily 
function, is a surgical procedure or an invasive 
investigative procedure, or will lead to signifi-
cant changes in consciousness.

When and What to Document 
A legible, understandable and contemporaneous 
note in the patient’s record regarding consent to 
treatment is the best evidence a physician has to 
demonstrate that the requirements of the HCCA 
have been satisfied. 

When a treatment is likely to be more than 
mildly painful, carries appreciable risk, will 
result in ablation of a bodily function, is a 
surgical procedure or an invasive investigative 
procedure, or will lead to significant changes in 
consciousness, the importance of documenta-
tion increases. As such, in these circumstances, 
the College requires physicians to document 
in the patient’s record information regarding 
consent to treatment. 

In all other circumstances the College recom-
mends that physicians always document in the 
patient’s record information regarding consent 
to treatment.

59.  Section 11(2)(b) of the HCCA requires that physicians provide a response when asked for more information about the nature of the treatment, its expected benefits, its material risks and mate-
rial side effects, alternative courses of action, and the likely consequences of not having the treatment.

60. Section 11(1)(3) of the HCCA.
61. Section 11(1)(4) of the HCCA.
62. Section 11(4) of the HCCA. 
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Consent to Treatment

Physicians must use their professional judgment 
to determine what information to document in 
the patient’s record, taking into consideration 
the specific circumstances of the case. However, 
the College recommends that the following be 
included: the date of the dialogue; who was in-
volved in the dialogue; the specific material risks 
that were communicated; any unique material 
risks related to the specific circumstances of the 
patient that were communicated; the risks of 
not treating the condition that were communi-
cated; whether consent was given or refused and 
by whom; and the date that consent was given 
or refused. Physicians are also advised to docu-
ment findings of incapacity and the identity of 
the substitute decision-maker. 

When Emergency Treatment can be  

Provided Without Consent 

The HCCA states that there is an emergency if 
the patient for whom the treatment is proposed 
is apparently experiencing severe suffering or 
is at risk, if the treatment is not administered 
promptly, of sustaining serious bodily harm.63 
 
In emergencies, physicians must obtain consent 
from a patient who is apparently capable with 
respect to the treatment, unless, in the opinion 
of the physician:64 
 

consent to be given or refused cannot take 
place because of a language barrier or because 
the patient has a disability that prevents the 
communication from taking place;

have been taken to find a practical means of 
enabling the communication to take place, but 
no such means has been found;

enabling the communication to take place will 
prolong the suffering that the patient is appar-
ently experiencing or will put the patient at 
risk of sustaining serious bodily harm; and

does not want the treatment.

In emergencies, when a patient is incapable with 
respect to the treatment, physicians must obtain 
consent from the incapable patient’s substitute 
decision-maker, unless, in the opinion of the 
physician, the delay required to obtain a consent 
or refusal on the patient’s behalf will prolong 
the suffering that the patient is apparently 
experiencing or will put the patient at risk of 
sustaining serious bodily harm.65 

Physicians must not provide treatment in 
emergencies if they have reasonable grounds to 
believe that the patient, while capable and at 
least 16 years of age, has expressed a wish ap-
plicable to the circumstances to refuse consent 
to the treatment.66  

If consent is refused by a substitute decision-
maker in an emergency, the treatment may be 
administered despite the refusal if, in the opin-
ion of the physician, the substitute decision-
maker has not complied with the requirements 
for substitute decision-making outlined in the 
HCCA.67 

63. Section 25(1) of the HCCA.
64. Section 25(3) of the HCCA.
65. Section 25(2) of the HCCA.
66. Section 26 of the HCCA.
67.  Section 27 of the HCCA. See the section “Substitute Decision-Makers and Incapable Patients” of this policy for more information on the requirements for substitute decision-making.
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After administering treatment in an emergency 
without consent, physicians must promptly note 
in the patient’s record the opinions they held at 
the time in regards to the requirement(s) stated 
above, upon which they relied.68 
 
Treatment may continue only for as long as is 
reasonably necessary to find a practical means 
of enabling communication to take place69 
or to find the incapable patient’s substitute 
decision-maker,70 and physicians must ensure 
that reasonable efforts are made to find a practi-
cal means of enabling communication to take 
place or to find the incapable patient’s substitute 
decision-maker, as the case may be.71   

If during the course of treatment, the patient 
becomes capable in the opinion of the physi-
cian, the patient’s own decision governs.72  

68. Section 25(5) of the HCCA. See sections 25(2) and 25(3) of the HCCA for the requirements.
69. Section 25(7) of the HCCA.
70. Section 25(6) of the HCCA.
71. Section 25(8) of the HCCA.
72. Section 25(9) of the HCCA.
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Purposes
1. The purposes of this Act are,

(a) to provide rules with respect to consent to treatment that apply consistently in all settings;

(b) to facilitate treatment, admission to care facilities, and personal assistance services, for persons lacking the
capacity to make decisions about such matters;

(c) to enhance the autonomy of persons for whom treatment is proposed, persons for whom admission to a care
facility is proposed and persons who are to receive personal assistance services by,

(i) allowing those who have been found to be incapable to apply to a tribunal for a review of the finding,

(ii) allowing incapable persons to request that a representative of their choice be appointed by the tribunal for
the purpose of making decisions on their behalf concerning treatment, admission to a care facility or personal
assistance services, and

(iii) requiring that wishes with respect to treatment, admission to a care facility or personal assistance services,
expressed by persons while capable and after attaining 16 years of age, be adhered to;

(d) to promote communication and understanding between health practitioners and their patients or clients;

(e) to ensure a significant role for supportive family members when a person lacks the capacity to make a decision
about a treatment, admission to a care facility or a personal assistance service; and

(f) to permit intervention by the Public Guardian and Trustee only as a last resort in decisions on behalf of incapable
persons concerning treatment, admission to a care facility or personal assistance services.  1996, c. 2, Sched. A,
s. 1.

Interpretation
2. (1) In this Act,

“attorney for personal care” means an attorney under a power of attorney for personal care given under the Substitute
Decisions Act, 1992; (“procureur au soin de la personne”)

“Board” means the Consent and Capacity Board; (“Commission”)

“capable” means mentally capable, and “capacity” has a corresponding meaning; (“capable”, “capacité”)

“care facility” means,

(a) a long-term care home as defined in the Long-Term Care Homes Act, 2007, or

(b) a facility prescribed by the regulations as a care facility; (“établissement de soins”)

“community treatment plan” has the same meaning as in the Mental Health Act; (“plan de traitement en milieu
communautaire”)

“course of treatment” means a series or sequence of similar treatments administered to a person over a period of time
for a particular health problem; (“série de traitements”)

“evaluator” means, in the circumstances prescribed by the regulations,

(a) a member of the College of Audiologists and Speech-Language Pathologists of Ontario,

(b) a member of the College of Dietitians of Ontario,

(c) a member of the College of Nurses of Ontario,

(d) a member of the College of Occupational Therapists of Ontario,

(e) a member of the College of Physicians and Surgeons of Ontario,

(f) a member of the College of Physiotherapists of Ontario,

(g) a member of the College of Psychologists of Ontario, or

(h) a member of a category of persons prescribed by the regulations as evaluators; (“appréciateur”)

“guardian of the person” means a guardian of the person appointed under the Substitute Decisions Act, 1992; (“tuteur
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à la personne”)

“health practitioner” means a member of a College under the Regulated Health Professions Act, 1991 or a member of
a category of persons prescribed by the regulations as health practitioners; (“praticien de la santé”)

“hospital” means a private hospital as defined in the Private Hospitals Act or a hospital as defined in the Public
Hospitals Act; (“hôpital”)

“incapable” means mentally incapable, and “incapacity” has a corresponding meaning; (“incapable”, “incapacité”)

“mental disorder” has the same meaning as in the Mental Health Act; (“trouble mental”)

“personal assistance service” means assistance with or supervision of hygiene, washing, dressing, grooming, eating,
drinking, elimination, ambulation, positioning or any other routine activity of living, and includes a group of personal
assistance services or a plan setting out personal assistance services to be provided to a person, but does not
include anything prescribed by the regulations as not constituting a personal assistance service; (“service d’aide
personnelle”)

“plan of treatment” means a plan that,

(a) is developed by one or more health practitioners,

(b) deals with one or more of the health problems that a person has and may, in addition, deal with one or more of
the health problems that the person is likely to have in the future given the person’s current health condition, and

(c) provides for the administration to the person of various treatments or courses of treatment and may, in addition,
provide for the withholding or withdrawal of treatment in light of the person’s current health condition; (“plan de
traitement”)

“psychiatric facility” has the same meaning as in the Mental Health Act; (“établissement psychiatrique”)

“recipient” means a person who is to be provided with one or more personal assistance services,

(a) in a long-term care home as defined in the Long-Term Care Homes Act, 2007,

(b) in a place prescribed by the regulations in the circumstances prescribed by the regulations,

(c) under a program prescribed by the regulations in the circumstances prescribed by the regulations, or

(d) by a provider prescribed by the regulations in the circumstances prescribed by the regulations; (“bénéficiaire”)

“regulations” means the regulations made under this Act; (“règlements”)

“treatment” means anything that is done for a therapeutic, preventive, palliative, diagnostic, cosmetic or other health-
related purpose, and includes a course of treatment, plan of treatment or community treatment plan, but does not
include,

(a) the assessment for the purpose of this Act of a person’s capacity with respect to a treatment, admission to a care
facility or a personal assistance service, the assessment for the purpose of the Substitute Decisions Act, 1992 of a
person’s capacity to manage property or a person’s capacity for personal care, or the assessment of a person’s
capacity for any other purpose,

(b) the assessment or examination of a person to determine the general nature of the person’s condition,

(c) the taking of a person’s health history,

(d) the communication of an assessment or diagnosis,

(e) the admission of a person to a hospital or other facility,

(f) a personal assistance service,

(g) a treatment that in the circumstances poses little or no risk of harm to the person,

(h) anything prescribed by the regulations as not constituting treatment. (“traitement”)  1996, c. 2, Sched. A, s. 2 (1);
2000, c. 9, s. 31; 2007, c. 8, s. 207 (1); 2009, c. 26, ss. 10 (1, 2); 2009, c. 33, Sched. 18, s. 10 (1).

Refusal of consent
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(2) A reference in this Act to refusal of consent includes withdrawal of consent.  1996, c. 2, Sched. A, s. 2 (2).

Meaning of “excluded act”
3. (1) In this section,

“excluded act” means,

(a) anything described in clause (b) or (g) of the definition of “treatment” in subsection 2 (1), or

(b) anything described in clause (h) of the definition of “treatment” in subsection 2 (1) and prescribed by the
regulations as an excluded act.  1996, c. 2, Sched. A, s. 3 (1).

Excluded act considered treatment
(2) If a health practitioner decides to proceed as if an excluded act were a treatment for the purpose of this Act,

this Act and the regulations apply as if the excluded act were a treatment within the meaning of this Act.  1996, c. 2,
Sched. A, s. 3 (2).

Capacity
4. (1) A person is capable with respect to a treatment, admission to a care facility or a personal assistance service

if the person is able to understand the information that is relevant to making a decision about the treatment, admission
or personal assistance service, as the case may be, and able to appreciate the reasonably foreseeable consequences of a
decision or lack of decision.  1996, c. 2, Sched. A, s. 4 (1).

Presumption of capacity
(2) A person is presumed to be capable with respect to treatment, admission to a care facility and personal

assistance services.  1996, c. 2, Sched. A, s. 4 (2).

Exception
(3) A person is entitled to rely on the presumption of capacity with respect to another person unless he or she has

reasonable grounds to believe that the other person is incapable with respect to the treatment, the admission or the
personal assistance service, as the case may be.  1996, c. 2, Sched. A, s. 4 (3).

Wishes
5. (1) A person may, while capable, express wishes with respect to treatment, admission to a care facility or a

personal assistance service.  1996, c. 2, Sched. A, s. 5 (1).

Manner of expression
(2) Wishes may be expressed in a power of attorney, in a form prescribed by the regulations, in any other written

form, orally or in any other manner.  1996, c. 2, Sched. A, s. 5 (2).

Later wishes prevail
(3) Later wishes expressed while capable prevail over earlier wishes.  1996, c. 2, Sched. A, s. 5 (3).

Research, sterilization, transplants
6. This Act does not affect the law relating to giving or refusing consent on another person’s behalf to any of the

following procedures:

1. A procedure whose primary purpose is research.

2. Sterilization that is not medically necessary for the protection of the person’s health.

3. The removal of regenerative or non-regenerative tissue for implantation in another person’s body.  1996, c. 2,
Sched. A, s. 6.

Restraint, confinement
7. This Act does not affect the common law duty of a caregiver to restrain or confine a person when immediate

action is necessary to prevent serious bodily harm to the person or to others.  1996, c. 2, Sched. A, s. 7.

PART II 
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TREATMENT

GENERAL

Application of Part
8. (1) Subject to section 3, this Part applies to treatment.  1996, c. 2, Sched. A, s. 8 (1).

Law not affected
(2) Subject to section 3, this Part does not affect the law relating to giving or refusing consent to anything not

included in the definition of “treatment” in subsection 2 (1).  1996, c. 2, Sched. A, s. 8 (2).

Meaning of “substitute decision-maker”
9. In this Part,

“substitute decision-maker” means a person who is authorized under section 20 to give or refuse consent to a
treatment on behalf of a person who is incapable with respect to the treatment.  1996, c. 2, Sched. A, s. 9.

CONSENT TO TREATMENT

No treatment without consent
10. (1) A health practitioner who proposes a treatment for a person shall not administer the treatment, and shall

take reasonable steps to ensure that it is not administered, unless,

(a) he or she is of the opinion that the person is capable with respect to the treatment, and the person has given
consent; or

(b) he or she is of the opinion that the person is incapable with respect to the treatment, and the person’s substitute
decision-maker has given consent on the person’s behalf in accordance with this Act.  1996, c. 2, Sched. A,
s. 10 (1).

Opinion of Board or court governs
(2) If the health practitioner is of the opinion that the person is incapable with respect to the treatment, but the

person is found to be capable with respect to the treatment by the Board on an application for review of the health
practitioner’s finding, or by a court on an appeal of the Board’s decision, the health practitioner shall not administer the
treatment, and shall take reasonable steps to ensure that it is not administered, unless the person has given consent.
1996, c. 2, Sched. A, s. 10 (2).

Elements of consent
11. (1) The following are the elements required for consent to treatment:

1. The consent must relate to the treatment.

2. The consent must be informed.

3. The consent must be given voluntarily.

4. The consent must not be obtained through misrepresentation or fraud.  1996, c. 2, Sched. A, s. 11 (1).

Informed consent
(2) A consent to treatment is informed if, before giving it,

(a) the person received the information about the matters set out in subsection (3) that a reasonable person in the
same circumstances would require in order to make a decision about the treatment; and

(b) the person received responses to his or her requests for additional information about those matters.  1996, c. 2,
Sched. A, s. 11 (2).

Same
(3) The matters referred to in subsection (2) are:
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1. The nature of the treatment.

2. The expected benefits of the treatment.

3. The material risks of the treatment.

4. The material side effects of the treatment.

5. Alternative courses of action.

6. The likely consequences of not having the treatment.  1996, c. 2, Sched. A, s. 11 (3).

Express or implied
(4) Consent to treatment may be express or implied.  1996, c. 2, Sched. A, s. 11 (4).

Included consent
12. Unless it is not reasonable to do so in the circumstances, a health practitioner is entitled to presume that

consent to a treatment includes,

(a) consent to variations or adjustments in the treatment, if the nature, expected benefits, material risks and material
side effects of the changed treatment are not significantly different from the nature, expected benefits, material
risks and material side effects of the original treatment; and

(b) consent to the continuation of the same treatment in a different setting, if there is no significant change in the
expected benefits, material risks or material side effects of the treatment as a result of the change in the setting in
which it is administered.  1996, c. 2, Sched. A, s. 12.

Plan of treatment
13. If a plan of treatment is to be proposed for a person, one health practitioner may, on behalf of all the health

practitioners involved in the plan of treatment,

(a) propose the plan of treatment;

(b) determine the person’s capacity with respect to the treatments referred to in the plan of treatment; and

(c) obtain a consent or refusal of consent in accordance with this Act,

(i) from the person, concerning the treatments with respect to which the person is found to be capable, and

(ii) from the person’s substitute decision-maker, concerning the treatments with respect to which the person is
found to be incapable.  1996, c. 2, Sched. A, s. 13.

Withdrawal of consent
14. A consent that has been given by or on behalf of the person for whom the treatment was proposed may be

withdrawn at any time,

(a) by the person, if the person is capable with respect to the treatment at the time of the withdrawal;

(b) by the person’s substitute decision-maker, if the person is incapable with respect to the treatment at the time of
the withdrawal.  1996, c. 2, Sched. A, s. 14.

CAPACITY

Capacity depends on treatment
15. (1) A person may be incapable with respect to some treatments and capable with respect to others.  1996,

c. 2, Sched. A, s. 15 (1).

Capacity depends on time
(2) A person may be incapable with respect to a treatment at one time and capable at another.  1996, c. 2,

Sched. A, s. 15 (2).

Return of capacity
16. If, after consent to a treatment is given or refused on a person’s behalf in accordance with this Act, the person

becomes capable with respect to the treatment in the opinion of the health practitioner, the person’s own decision to give
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or refuse consent to the treatment governs.  1996, c. 2, Sched. A, s. 16.

Information
17. A health practitioner shall, in the circumstances and manner specified in guidelines established by the

governing body of the health practitioner’s profession, provide to persons found by the health practitioner to be incapable
with respect to treatment such information about the consequences of the findings as is specified in the guidelines.  1996,
c. 2, Sched. A, s. 17.

Treatment must not begin
18. (1) This section applies if,

(a) a health practitioner proposes a treatment for a person and finds that the person is incapable with respect to the
treatment;

(b) before the treatment is begun, the health practitioner is informed that the person intends to apply, or has applied,
to the Board for a review of the finding; and

(c) the application to the Board is not prohibited by subsection 32 (2).  1996, c. 2, Sched. A, s. 18 (1).

Same
(2) This section also applies if,

(a) a health practitioner proposes a treatment for a person and finds that the person is incapable with respect to the
treatment;

(b) before the treatment is begun, the health practitioner is informed that,

(i) the incapable person intends to apply, or has applied, to the Board for appointment of a representative to
give or refuse consent to the treatment on his or her behalf, or

(ii) another person intends to apply, or has applied, to the Board to be appointed as the representative of the
incapable person to give or refuse consent to the treatment on his or her behalf; and

(c) the application to the Board is not prohibited by subsection 33 (3).  1996, c. 2, Sched. A, s. 18 (2).

Same
(3) In the circumstances described in subsections (1) and (2), the health practitioner shall not begin the

treatment, and shall take reasonable steps to ensure that the treatment is not begun,

(a) until 48 hours have elapsed since the health practitioner was first informed of the intended application to the
Board without an application being made;

(b) until the application to the Board has been withdrawn;

(c) until the Board has rendered a decision in the matter, if none of the parties to the application before the Board has
informed the health practitioner that he or she intends to appeal the Board’s decision; or

(d) if a party to the application before the Board has informed the health practitioner that he or she intends to appeal
the Board’s decision,

(i) until the period for commencing the appeal has elapsed without an appeal being commenced, or

(ii) until the appeal of the Board’s decision has been finally disposed of.  1996, c. 2, Sched. A, s. 18 (3).

Emergency
(4) This section does not apply if the health practitioner is of the opinion that there is an emergency within the

meaning of subsection 25 (1).  1996, c. 2, Sched. A, s. 18 (4).

Order authorizing treatment pending appeal
19. (1) If an appeal is taken from a Board or court decision that has the effect of authorizing a person to consent

to a treatment, the treatment may be administered before the final disposition of the appeal, despite section 18, if the
court to which the appeal is taken so orders and the consent is given.  1996, c. 2, Sched. A, s. 19 (1).
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Criteria for order
(2) The court may make the order if it is satisfied,

(a) that,

(i) the treatment will or is likely to improve substantially the condition of the person to whom it is to be
administered, and the person’s condition will not or is not likely to improve without the treatment, or

(ii) the person’s condition will or is likely to deteriorate substantially, or to deteriorate rapidly, without the
treatment, and the treatment will or is likely to prevent the deterioration or to reduce substantially its extent
or its rate;

(b) that the benefit the person is expected to obtain from the treatment outweighs the risk of harm to him or her;

(c) that the treatment is the least restrictive and least intrusive treatment that meets the requirements of clauses (a)
and (b); and

(d) that the person’s condition makes it necessary to administer the treatment before the final disposition of the
appeal.  1996, c. 2, Sched. A, s. 19 (2).

CONSENT ON INCAPABLE PERSON’S BEHALF

Consent
List of persons who may give or refuse consent

20. (1) If a person is incapable with respect to a treatment, consent may be given or refused on his or her behalf
by a person described in one of the following paragraphs:

1. The incapable person’s guardian of the person, if the guardian has authority to give or refuse consent to the
treatment.

2. The incapable person’s attorney for personal care, if the power of attorney confers authority to give or refuse
consent to the treatment.

3. The incapable person’s representative appointed by the Board under section 33, if the representative has
authority to give or refuse consent to the treatment.

4. The incapable person’s spouse or partner.

5. A child or parent of the incapable person, or a children’s aid society or other person who is lawfully entitled to
give or refuse consent to the treatment in the place of the parent. This paragraph does not include a parent who
has only a right of access. If a children’s aid society or other person is lawfully entitled to give or refuse consent
to the treatment in the place of the parent, this paragraph does not include the parent.

6. A parent of the incapable person who has only a right of access.

7. A brother or sister of the incapable person.

8. Any other relative of the incapable person.  1996, c. 2, Sched. A, s. 20 (1).

Requirements
(2) A person described in subsection (1) may give or refuse consent only if he or she,

(a) is capable with respect to the treatment;

(b) is at least 16 years old, unless he or she is the incapable person’s parent;

(c) is not prohibited by court order or separation agreement from having access to the incapable person or giving or
refusing consent on his or her behalf;

(d) is available; and

(e) is willing to assume the responsibility of giving or refusing consent.  1996, c. 2, Sched. A, s. 20 (2).

Ranking
(3) A person described in a paragraph of subsection (1) may give or refuse consent only if no person described in
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an earlier paragraph meets the requirements of subsection (2).  1996, c. 2, Sched. A, s. 20 (3).

Same
(4) Despite subsection (3), a person described in a paragraph of subsection (1) who is present or has otherwise

been contacted may give or refuse consent if he or she believes that no other person described in an earlier paragraph or
the same paragraph exists, or that although such a person exists, the person is not a person described in paragraph 1, 2
or 3 and would not object to him or her making the decision.  1996, c. 2, Sched. A, s. 20 (4).

No person in subs. (1) to make decision
(5) If no person described in subsection (1) meets the requirements of subsection (2), the Public Guardian and

Trustee shall make the decision to give or refuse consent.  1996, c. 2, Sched. A, s. 20 (5).

Conflict between persons in same paragraph
(6) If two or more persons who are described in the same paragraph of subsection (1) and who meet the

requirements of subsection (2) disagree about whether to give or refuse consent, and if their claims rank ahead of all
others, the Public Guardian and Trustee shall make the decision in their stead.  1996, c. 2, Sched. A, s. 20 (6).

Meaning of “spouse”
(7) Subject to subsection (8), two persons are spouses for the purpose of this section if,

(a) they are married to each other; or

(b) they are living in a conjugal relationship outside marriage and,

(i) have cohabited for at least one year,

(ii) are together the parents of a child, or

(iii) have together entered into a cohabitation agreement under section 53 of the Family Law Act.  1996, c. 2,
Sched. A, s. 20 (7); 2004, c. 3, Sched. A, s. 84 (1-3).

Not spouse
(8) Two persons are not spouses for the purpose of this section if they are living separate and apart as a result of

a breakdown of their relationship.  2004, c. 3, Sched. A, s. 84 (4).

Meaning of “partner”
(9) For the purpose of this section,

“partner” means,

(a) Repealed: 2004, c. 3, Sched. A, s. 84 (5).

(b) either of two persons who have lived together for at least one year and have a close personal relationship that is
of primary importance in both persons’ lives.  2002, c. 18, Sched. A, s. 10; 2004, c. 3; Sched. A, s. 84 (5, 6).

Meaning of “relative”
(10)  Two persons are relatives for the purpose of this section if they are related by blood, marriage or adoption.

1996, c. 2, Sched. A, s. 20 (10).

Meaning of “available”
(11)  For the purpose of clause (2) (d), a person is available if it is possible, within a time that is reasonable in the

circumstances, to communicate with the person and obtain a consent or refusal.  1996, c. 2, Sched. A, s. 20 (11).

Principles for giving or refusing consent
21. (1) A person who gives or refuses consent to a treatment on an incapable person’s behalf shall do so in

accordance with the following principles:

1. If the person knows of a wish applicable to the circumstances that the incapable person expressed while capable
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and after attaining 16 years of age, the person shall give or refuse consent in accordance with the wish.

2. If the person does not know of a wish applicable to the circumstances that the incapable person expressed while
capable and after attaining 16 years of age, or if it is impossible to comply with the wish, the person shall act in
the incapable person’s best interests.  1996, c. 2, Sched. A, s. 21 (1).

Best interests
(2) In deciding what the incapable person’s best interests are, the person who gives or refuses consent on his or

her behalf shall take into consideration,

(a) the values and beliefs that the person knows the incapable person held when capable and believes he or she would
still act on if capable;

(b) any wishes expressed by the incapable person with respect to the treatment that are not required to be followed
under paragraph 1 of subsection (1); and

(c) the following factors:

1. Whether the treatment is likely to,

i. improve the incapable person’s condition or well-being,

ii. prevent the incapable person’s condition or well-being from deteriorating, or

iii. reduce the extent to which, or the rate at which, the incapable person’s condition or well-being is likely to
deteriorate.

2. Whether the incapable person’s condition or well-being is likely to improve, remain the same or deteriorate
without the treatment.

3. Whether the benefit the incapable person is expected to obtain from the treatment outweighs the risk of harm
to him or her.

4. Whether a less restrictive or less intrusive treatment would be as beneficial as the treatment that is
proposed.  1996, c. 2, Sched. A, s. 21 (2).

Information
22. (1) Before giving or refusing consent to a treatment on an incapable person’s behalf, a substitute decision-

maker is entitled to receive all the information required for an informed consent as described in subsection 11 (2).  1996,
c. 2, Sched. A, s. 22.

Conflict
(2) Subsection (1) prevails despite anything to the contrary in the Personal Health Information Protection Act,

2004.  2004, c. 3, Sched. A, s. 84 (7).

Ancillary treatment
23. Authority to consent to a treatment on an incapable person’s behalf includes authority to consent to another

treatment that is necessary and ancillary to the treatment, even if the incapable person is capable with respect to the
necessary and ancillary treatment.  1996, c. 2, Sched. A, s. 23.

Admission to hospital, etc.
24. (1) Subject to subsection (2), a substitute decision-maker who consents to a treatment on an incapable

person’s behalf may consent to the incapable person’s admission to a hospital or psychiatric facility or to another health
facility prescribed by the regulations, for the purpose of the treatment.  1996, c. 2, Sched. A, s. 24 (1).

Objection, psychiatric facility
(2) If the incapable person is 16 years old or older and objects to being admitted to a psychiatric facility for

treatment of a mental disorder, consent to his or her admission may be given only by,

(a) his or her guardian of the person, if the guardian has authority to consent to the admission; or

(b) his or her attorney for personal care, if the power of attorney contains a provision authorizing the attorney to use

90



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

force that is necessary and reasonable in the circumstances to admit the incapable person to the psychiatric facility
and the provision is effective under subsection 50 (1) of the Substitute Decisions Act, 1992.  1996, c. 2, Sched. A,
s. 24 (2).

EMERGENCY TREATMENT

Emergency treatment
Meaning of “emergency”

25. (1) For the purpose of this section and section 27, there is an emergency if the person for whom the
treatment is proposed is apparently experiencing severe suffering or is at risk, if the treatment is not administered
promptly, of sustaining serious bodily harm.  1996, c. 2, Sched. A, s. 25 (1).

Emergency treatment without consent: incapable person
(2) Despite section 10, a treatment may be administered without consent to a person who is incapable with

respect to the treatment, if, in the opinion of the health practitioner proposing the treatment,

(a) there is an emergency; and

(b) the delay required to obtain a consent or refusal on the person’s behalf will prolong the suffering that the person is
apparently experiencing or will put the person at risk of sustaining serious bodily harm.  1996, c. 2, Sched. A,
s. 25 (2).

Emergency treatment without consent: capable person
(3) Despite section 10, a treatment may be administered without consent to a person who is apparently capable

with respect to the treatment, if, in the opinion of the health practitioner proposing the treatment,

(a) there is an emergency;

(b) the communication required in order for the person to give or refuse consent to the treatment cannot take place
because of a language barrier or because the person has a disability that prevents the communication from taking
place;

(c) steps that are reasonable in the circumstances have been taken to find a practical means of enabling the
communication to take place, but no such means has been found;

(d) the delay required to find a practical means of enabling the communication to take place will prolong the suffering
that the person is apparently experiencing or will put the person at risk of sustaining serious bodily harm; and

(e) there is no reason to believe that the person does not want the treatment.  1996, c. 2, Sched. A, s. 25 (3).

Examination without consent
(4) Despite section 10, an examination or diagnostic procedure that constitutes treatment may be conducted by a

health practitioner without consent if,

(a) the examination or diagnostic procedure is reasonably necessary in order to determine whether there is an
emergency; and

(b) in the opinion of the health practitioner,

(i) the person is incapable with respect to the examination or diagnostic procedure, or

(ii) clauses (3) (b) and (c) apply to the examination or diagnostic procedure.  1996, c. 2, Sched. A, s. 25 (4).

Record
(5) After administering a treatment in reliance on subsection (2) or (3), the health practitioner shall promptly note

in the person’s record the opinions held by the health practitioner that are required by the subsection on which he or she
relied.  1996, c. 2, Sched. A, s. 25 (5).

Continuing treatment
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(6) Treatment under subsection (2) may be continued only for as long as is reasonably necessary to find the
incapable person’s substitute decision-maker and to obtain from him or her a consent, or refusal of consent, to the
continuation of the treatment.  1996, c. 2, Sched. A, s. 25 (6).

Same
(7) Treatment under subsection (3) may be continued only for as long as is reasonably necessary to find a

practical means of enabling the communication to take place so that the person can give or refuse consent to the
continuation of the treatment.  1996, c. 2, Sched. A, s. 25 (7).

Search
(8) When a treatment is begun under subsection (2) or (3), the health practitioner shall ensure that reasonable

efforts are made for the purpose of finding the substitute decision-maker, or a means of enabling the communication to
take place, as the case may be.  1996, c. 2, Sched. A, s. 25 (8).

Return of capacity
(9) If, after a treatment is begun under subsection (2), the person becomes capable with respect to the treatment

in the opinion of the health practitioner, the person’s own decision to give or refuse consent to the continuation of the
treatment governs.  1996, c. 2, Sched. A, s. 25 (9).

No treatment contrary to wishes
26. A health practitioner shall not administer a treatment under section 25 if the health practitioner has

reasonable grounds to believe that the person, while capable and after attaining 16 years of age, expressed a wish
applicable to the circumstances to refuse consent to the treatment.  1996, c. 2, Sched. A, s. 26.

Emergency treatment despite refusal
27. If consent to a treatment is refused on an incapable person’s behalf by his or her substitute decision-maker,

the treatment may be administered despite the refusal if, in the opinion of the health practitioner proposing the
treatment,

(a) there is an emergency; and

(b) the substitute decision-maker did not comply with section 21.  1996, c. 2, Sched. A, s. 27.

Admission to hospital, etc.
28. The authority to administer a treatment to a person under section 25 or 27 includes authority to have the

person admitted to a hospital or psychiatric facility for the purpose of the treatment, unless the person objects and the
treatment is primarily treatment of a mental disorder.  1996, c. 2, Sched. A, s. 28.

PROTECTION FROM LIABILITY

Protection from liability
Apparently valid consent to treatment

29. (1) If a treatment is administered to a person with a consent that a health practitioner believes, on reasonable
grounds and in good faith, to be sufficient for the purpose of this Act, the health practitioner is not liable for administering
the treatment without consent.  1996, c. 2, Sched. A, s. 29 (1).

Apparently valid refusal of treatment
(2) If a treatment is not administered to a person because of a refusal that a health practitioner believes, on

reasonable grounds and in good faith, to be sufficient for the purpose of this Act, the health practitioner is not liable for
failing to administer the treatment.  1996, c. 2, Sched. A, s. 29 (2).

Apparently valid consent to withholding or withdrawal
(3) If a treatment is withheld or withdrawn in accordance with a plan of treatment and with a consent to the plan

of treatment that a health practitioner believes, on reasonable grounds and in good faith, to be sufficient for the purpose
of this Act, the health practitioner is not liable for withholding or withdrawing the treatment.  1996, c. 2, Sched. A,
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s. 29 (3).

Emergency: treatment administered
(4) A health practitioner who, in good faith, administers a treatment to a person under section 25 or 27 is not

liable for administering the treatment without consent.  1996, c. 2, Sched. A, s. 29 (4).

Emergency: treatment not administered
(5) A health practitioner who, in good faith, refrains from administering a treatment in accordance with section 26

is not liable for failing to administer the treatment.  1996, c. 2, Sched. A, s. 29 (5).

Reliance on assertion
(6) If a person who gives or refuses consent to a treatment on an incapable person’s behalf asserts that he or she,

(a) is a person described in subsection 20 (1) or clause 24 (2) (a) or (b) or an attorney for personal care described in
clause 32 (2) (b);

(b) meets the requirement of clause 20 (2) (b) or (c); or

(c) holds the opinions required under subsection 20 (4),

a health practitioner is entitled to rely on the accuracy of the assertion, unless it is not reasonable to do so in the
circumstances.  1996, c. 2, Sched. A, s. 29 (6).

Person making decision on another’s behalf
30. A person who gives or refuses consent to a treatment on another person’s behalf, acting in good faith and in

accordance with this Act, is not liable for giving or refusing consent.  1996, c. 2, Sched. A, s. 30.

Admission to hospital, etc.
31. (1) Sections 29 and 30, except subsection 29 (4), apply, with necessary modifications, to admission of the

incapable person to a hospital, psychiatric facility or other health facility referred to in section 24, for the purpose of
treatment.  1996, c. 2, Sched. A, s. 31 (1).

Same
(2) A health practitioner who, in good faith, has a person admitted to a hospital or psychiatric facility under

section 28 is not liable for having the person admitted without consent.  1996, c. 2, Sched. A, s. 31 (2).

APPLICATIONS TO BOARD

Application for review of finding of incapacity
32. (1) A person who is the subject of a treatment may apply to the Board for a review of a health practitioner’s

finding that he or she is incapable with respect to the treatment.  1996, c. 2, Sched. A, s. 32 (1).

Exception
(2) Subsection (1) does not apply to,

(a) a person who has a guardian of the person, if the guardian has authority to give or refuse consent to the
treatment;

(b) a person who has an attorney for personal care, if the power of attorney contains a provision waiving the person’s
right to apply for the review and the provision is effective under subsection 50 (1) of the Substitute Decisions Act,
1992.  1996, c. 2, Sched. A, s. 32 (2).

Parties
(3) The parties to the application are:

1. The person applying for the review.

2. The health practitioner.

93



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

3. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 32 (3).

Powers of Board
(4) The Board may confirm the health practitioner’s finding or may determine that the person is capable with

respect to the treatment, and in doing so may substitute its opinion for that of the health practitioner.  1996, c. 2, Sched.
A, s. 32 (4).

Restriction on repeated applications
(5) If a health practitioner’s finding that a person is incapable with respect to a treatment is confirmed on the final

disposition of an application under this section, the person shall not make a new application for a review of a finding of
incapacity with respect to the same or similar treatment within six months after the final disposition of the earlier
application, unless the Board gives leave in advance.  1996, c. 2, Sched. A, s. 32 (5).

Same
(6) The Board may give leave for the new application to be made if it is satisfied that there has been a material

change in circumstances that justifies reconsideration of the person’s capacity.  1996, c. 2, Sched. A, s. 32 (6).

Decision effective while application for leave pending
(7) The Board’s decision under subsection (5) remains in effect pending an application for leave under subsection

(6).  2000, c. 9, s. 32.

Application for appointment of representative
33. (1) A person who is 16 years old or older and who is incapable with respect to a proposed treatment may

apply to the Board for appointment of a representative to give or refuse consent on his or her behalf.  1996, c. 2, Sched.
A, s. 33 (1).

Application by proposed representative
(2) A person who is 16 years old or older may apply to the Board to have himself or herself appointed as the

representative of a person who is incapable with respect to a proposed treatment, to give or refuse consent on behalf of
the incapable person.  1996, c. 2, Sched. A, s. 33 (2).

Exception
(3) Subsections (1) and (2) do not apply if the incapable person has a guardian of the person who has authority to

give or refuse consent to the proposed treatment, or an attorney for personal care under a power of attorney conferring
that authority.  1996, c. 2, Sched. A, s. 33 (3).

Parties
(4) The parties to the application are:

1. The incapable person.

2. The proposed representative named in the application.

3. Every person who is described in paragraph 4, 5, 6 or 7 of subsection 20 (1).

4. The health practitioner who proposed the treatment.

5. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 33 (4).

Appointment
(5) In an appointment under this section, the Board may authorize the representative to give or refuse consent on

the incapable person’s behalf,

(a) to the proposed treatment;

(b) to one or more treatments or kinds of treatment specified by the Board, whenever a health practitioner proposing
that treatment or a treatment of that kind finds that the person is incapable with respect to it; or

94



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

(c) to treatment of any kind, whenever a health practitioner proposing a treatment finds that the person is incapable
with respect to it.  1996, c. 2, Sched. A, s. 33 (5).

Criteria for appointment
(6) The Board may make an appointment under this section if it is satisfied that the following requirements are

met:

1. The incapable person does not object to the appointment.

2. The representative consents to the appointment, is at least 16 years old and is capable with respect to the
treatments or the kinds of treatment for which the appointment is made.

3. The appointment is in the incapable person’s best interests.  1996, c. 2, Sched. A, s. 33 (6).

Powers of Board
(7) Unless the incapable person objects, the Board may,

(a) appoint as representative a different person than the one named in the application;

(b) limit the duration of the appointment;

(c) impose any other condition on the appointment;

(d) on any person’s application, remove, vary or suspend a condition imposed on the appointment or impose an
additional condition on the appointment.  1996, c. 2, Sched. A, s. 33 (7).

Termination
(8) The Board may, on any person’s application, terminate an appointment made under this section if,

(a) the incapable person or the representative requests the termination of the appointment;

(b) the representative is no longer capable with respect to the treatments or the kinds of treatment for which the
appointment was made;

(c) the appointment is no longer in the incapable person’s best interests; or

(d) the incapable person has a guardian of the person who has authority to consent to the treatments or the kinds of
treatment for which the appointment was made, or an attorney for personal care under a power of attorney
conferring that authority.  1996, c. 2, Sched. A, s. 33 (8).

Application with respect to place of treatment
34. (1) A person may apply to the Board for a review of a decision to consent on the person’s behalf to the

person’s admission to a hospital, psychiatric facility or other health facility referred to in section 24 for the purpose of
treatment.  1996, c. 2, Sched. A, s. 34 (1).

Exception
(2) Subsection (1) does not apply to a decision to consent on the person’s behalf to the person’s admission to a

psychiatric facility as an informal patient, as defined in the Mental Health Act, if the person is at least 12 years old but less
than 16 years old.  1996, c. 2, Sched. A, s. 34 (2).

Admission and treatment despite application
(3) The decision to admit the person to the hospital, psychiatric facility or health facility may take effect, and the

treatment may be administered, even if the person indicates that he or she intends to apply to the Board under
subsection (1) or under subsection 13 (1) of the Mental Health Act and even if the application to the Board has been
made and has not yet been finally disposed of.  1996, c. 2, Sched. A, s. 34 (3).

Parties
(4) The parties to the application are:

1. The person applying for the review.
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2. The person who consented to the admission.

3. The health practitioner who proposed the treatment.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 34 (4).

Considerations
(5) In reviewing the decision to admit the person to the hospital, psychiatric facility or health facility for the

purpose of treatment, the Board shall consider,

(a) whether the hospital, psychiatric facility or health facility can provide the treatment;

(b) whether the hospital, psychiatric facility or health facility is the least restrictive setting available in which the
treatment can be administered;

(c) whether the person’s needs could more appropriately be met if the treatment were administered in another place
and whether space is available for the person in the other place;

(d) the person’s views and wishes, if they can be reasonably ascertained; and

(e) any other matter that the Board considers relevant.  1996, c. 2, Sched. A, s. 34 (5).

Order
(6) The Board may,

(a) direct that the person be discharged from the hospital, psychiatric facility or health facility; or

(b) confirm the decision to admit the person to the hospital, psychiatric facility or health facility.  1996, c. 2, Sched. A,
s. 34 (6).

Restriction on repeated applications
(7) If the decision to admit the person is confirmed on the final disposition of an application under this section, the

person shall not make a new application for a review of the decision to admit within six months after the final disposition
of the earlier application, unless the Board gives leave in advance.  1996, c. 2, Sched. A, s. 34 (7).

Same
(8) The Board may give leave for the new application to be made if it is satisfied that there has been a material

change in circumstances that justifies reconsideration of the decision to admit.  1996, c. 2, Sched. A, s. 34 (8).

Application under Mental Health Act
(9) For the purpose of subsection (7), a final disposition of an application made under section 13 of the Mental

Health Act shall be deemed to be a final disposition of an application under this section.  1996, c. 2, Sched. A, s. 34 (9).

Application for directions
35. (1) A substitute decision-maker or a health practitioner who proposed a treatment may apply to the Board for

directions if the incapable person expressed a wish with respect to the treatment, but,

(a) the wish is not clear;

(b) it is not clear whether the wish is applicable to the circumstances;

(c) it is not clear whether the wish was expressed while the incapable person was capable; or

(d) it is not clear whether the wish was expressed after the incapable person attained 16 years of age.  1996, c. 2,
Sched. A, s. 35 (1); 2000, c. 9, s. 33 (1).

Notice to substitute decision-maker
(1.1) A health practitioner who intends to apply for directions shall inform the substitute decision-maker of his or

her intention before doing so.  2000, c. 9, s. 33 (2).

Parties
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(2) The parties to the application are:

1. The substitute decision-maker.

2. The incapable person.

3. The health practitioner who proposed the treatment.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 35 (2).

Directions
(3) The Board may give directions and, in doing so, shall apply section 21.  2000, c. 9, s. 33 (3).

Application to depart from wishes
36. (1) If a substitute decision-maker is required by paragraph 1 of subsection 21 (1) to refuse consent to a

treatment because of a wish expressed by the incapable person while capable and after attaining 16 years of age,

(a) the substitute decision-maker may apply to the Board for permission to consent to the treatment despite the wish;
or

(b) the health practitioner who proposed the treatment may apply to the Board to obtain permission for the substitute
decision-maker to consent to the treatment despite the wish.  2000, c. 9, s. 34 (1).

Notice to substitute decision-maker
(1.1) A health practitioner who intends to apply under clause (1) (b) shall inform the substitute decision-maker of

his or her intention before doing so.  2000, c. 9, s. 34 (2).

Parties
(2) The parties to the application are:

1. The substitute decision-maker.

2. The incapable person.

3. The health practitioner who proposed the treatment.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 36 (2).

Criteria for permission
(3) The Board may give the substitute decision-maker permission to consent to the treatment despite the wish if

it is satisfied that the incapable person, if capable, would probably give consent because the likely result of the treatment
is significantly better than would have been anticipated in comparable circumstances at the time the wish was expressed.
1996, c. 2, Sched. A, s. 36 (3).

Application to determine compliance with s. 21
37. (1) If consent to a treatment is given or refused on an incapable person’s behalf by his or her substitute

decision-maker, and if the health practitioner who proposed the treatment is of the opinion that the substitute decision-
maker did not comply with section 21, the health practitioner may apply to the Board for a determination as to whether
the substitute decision-maker complied with section 21.  1996, c. 2, Sched. A, s. 37 (1).

Parties
(2) The parties to the application are:

1. The health practitioner who proposed the treatment.

2. The incapable person.

3. The substitute decision-maker.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 37 (2).

Power of Board
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(3) In determining whether the substitute decision-maker complied with section 21, the Board may substitute its
opinion for that of the substitute decision-maker.  1996, c. 2, Sched. A, s. 37 (3).

Directions
(4) If the Board determines that the substitute decision-maker did not comply with section 21, it may give him or

her directions and, in doing so, shall apply section 21.  1996, c. 2, Sched. A, s. 37 (4).

Time for compliance
(5) The Board shall specify the time within which its directions must be complied with.  1996, c. 2, Sched. A,

s. 37 (5).

Deemed not authorized
(6) If the substitute decision-maker does not comply with the Board’s directions within the time specified by the

Board, he or she shall be deemed not to meet the requirements of subsection 20 (2).  1996, c. 2, Sched. A, s. 37 (6).

Subsequent substitute decision-maker
(6.1) If, under subsection (6), the substitute decision-maker is deemed not to meet the requirements of

subsection 20 (2), any subsequent substitute decision-maker shall, subject to subsections (6.2) and (6.3), comply with
the directions given by the Board on the application within the time specified by the Board.  2000, c. 9, s. 35.

Application for directions
(6.2) If a subsequent substitute decision-maker knows of a wish expressed by the incapable person with respect

to the treatment, the substitute decision-maker may, with leave of the Board, apply to the Board for directions under
section 35.  2000, c. 9, s. 35.

Inconsistent directions
(6.3) Directions given by the Board under section 35 on a subsequent substitute decision-maker’s application

brought with leave under subsection (6.2) prevail over inconsistent directions given under subsection (4) to the extent of
the inconsistency.  2000, c. 9, s. 35.

P.G.T.
(7) If the substitute decision-maker who is given directions is the Public Guardian and Trustee, he or she is

required to comply with the directions, and subsection (6) does not apply to him or her.  1996, c. 2, Sched. A, s. 37 (7).

Deemed application concerning capacity
37.1  An application to the Board under section 33, 34, 35, 36 or 37 shall be deemed to include an application to

the Board under section 32 with respect to the person’s capacity to consent to treatment proposed by a health
practitioner unless the person’s capacity to consent to such treatment has been determined by the Board within the
previous six months.  2000, c. 9, s. 36.

PART III 
ADMISSION TO CARE FACILITIES

GENERAL

Application of Part
38. This Part applies to admission to a care facility.  1996, c. 2, Sched. A, s. 38.

Note: On a day to be named by proclamation of the Lieutenant Governor, section 38 is repealed by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (2) and the following substituted:
Application of Part

38. This Part applies to admission to a care facility, including admission to a secure unit of a care facility.  2007, c. 8,
s. 207 (2).
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See: 2007, c. 8, ss. 207 (2), 232 (2).
Definitions

39. In this Part,

“crisis” means a crisis relating to the condition or circumstances of the person who is to be admitted to the care
facility; (“crise”)

Note: On a day to be named by proclamation of the Lieutenant Governor, the definition of “crisis” is repealed by the
Statutes of Ontario, 2007, chapter 8, subsection 207 (3) and the following substituted:
“crisis” means a situation prescribed by the regulations as a crisis; (“crise”)

See: 2007, c. 8, ss. 207 (3), 232 (2).
Note: On a day to be named by proclamation of the Lieutenant Governor, section 39 is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (4) by adding the following definition:
“secure unit” means a secure unit within the meaning of the Long-Term Care Homes Act, 2007; (“unité de sécurité”)
See: 2007, c. 8, ss. 207 (4), 232 (2).

“substitute decision-maker” means a person who is authorized under section 41 to give or refuse consent to admission
to a care facility on behalf of a person who is incapable with respect to the admission. (“mandataire spécial”)  1996,
c. 2, Sched. A, s. 39.

CONSENT ON INCAPABLE PERSON’S BEHALF

Consent on incapable person’s behalf
40. (1) If a person’s consent to his or her admission to a care facility is required by law and the person is found

by an evaluator to be incapable with respect to the admission, consent may be given or refused on the person’s behalf by
his or her substitute decision-maker in accordance with this Act.  1996, c. 2, Sched. A, s. 40 (1).

Note: On a day to be named by proclamation of the Lieutenant Governor, subsection (1) is repealed by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (5) and the following substituted:
Consent on incapable person’s behalf

(1) If a person’s consent to his or her admission to a care facility is required by law and the person is found by an
evaluator to be incapable with respect to the admission,
(a) consent may be given or refused on the person’s behalf by his or her substitute decision-maker in accordance with this
Act; and
(b) the person responsible for authorizing admissions to the care facility shall take reasonable steps to ensure that the
person’s admission is not authorized unless the person’s substitute decision-maker has given consent on the person’s
behalf in accordance with this Act.  2007, c. 8, s. 207 (5).
See: 2007, c. 8, ss. 207 (5), 232 (2).

Opinion of Board or court governs
(2) If a person who is found by an evaluator to be incapable with respect to his or her admission to a care facility

is found to be capable with respect to the admission by the Board on an application for review of the evaluator’s finding,
or by a court on an appeal of the Board’s decision, subsection (1) does not apply.  1996, c. 2, Sched. A, s. 40 (2).

Determining who may give or refuse consent
41. Section 20 applies, with necessary modifications, for the purpose of determining who is authorized to give or

refuse consent to admission to a care facility on behalf of a person who is incapable with respect to the admission.  1996,
c. 2, Sched. A, s. 41.

Principles for giving or refusing consent
42. (1) A person who gives or refuses consent on an incapable person’s behalf to his or her admission to a care

facility shall do so in accordance with the following principles:

1. If the person knows of a wish applicable to the circumstances that the incapable person expressed while capable
and after attaining 16 years of age, the person shall give or refuse consent in accordance with the wish.

2. If the person does not know of a wish applicable to the circumstances that the incapable person expressed while
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capable and after attaining 16 years of age, or if it is impossible to comply with the wish, the person shall act in
the incapable person’s best interests.  1996, c. 2, Sched. A, s. 42 (1).

Best interests
(2) In deciding what the incapable person’s best interests are, the person who gives or refuses consent on his or

her behalf shall take into consideration,

(a) the values and beliefs that the person knows the incapable person held when capable and believes he or she would
still act on if capable;

(b) any wishes expressed by the incapable person with respect to admission to a care facility that are not required to
be followed under paragraph 1 of subsection (1); and

(c) the following factors:

1. Whether admission to the care facility is likely to,

i. improve the quality of the incapable person’s life,

ii. prevent the quality of the incapable person’s life from deteriorating, or

iii. reduce the extent to which, or the rate at which, the quality of the incapable person’s life is likely to
deteriorate.

2. Whether the quality of the incapable person’s life is likely to improve, remain the same or deteriorate without
admission to the care facility.

3. Whether the benefit the incapable person is expected to obtain from admission to the care facility outweighs
the risk of negative consequences to him or her.

4. Whether a course of action that is less restrictive than admission to the care facility is available and is
appropriate in the circumstances.  1996, c. 2, Sched. A, s. 42 (2).

Note: On a day to be named by proclamation of the Lieutenant Governor, section 42 is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (6) by adding the following subsection:
Admission to secure units

(3) Subject to paragraph 1 of subsection (1), the person shall not give consent on the incapable person’s behalf to his or
her admission to a secure unit of a care facility, unless the admission is essential to prevent serious bodily harm to the
incapable person or to others, or allows the incapable person greater freedom or enjoyment.  2007, c. 8, s. 207 (6).
See: 2007, c. 8, ss. 207 (6), 232 (2).
Information

43. (1) Before giving or refusing consent on an incapable person’s behalf to his or her admission to a care facility,
a substitute decision-maker is entitled to receive all the information required in order to make the decision.  1996, c. 2,
Sched. A, s. 43.

Conflict
(2) Subsection (1) prevails despite anything to the contrary in the Personal Health Information Protection Act,

2004.  2004, c. 3, Sched. A, s. 84 (8).

Ancillary decisions
44. (1) Authority to consent on an incapable person’s behalf to his or her admission to a care facility includes

authority to make decisions that are necessary and ancillary to the admission.  1996, c. 2, Sched. A, s. 44 (1).

Collection and disclosure of information
(2) A decision concerning the collection and disclosure of information relating to the incapable person is a decision

that is necessary and ancillary to the admission, if the information is required for the purpose of the admission and is not
personal health information within the meaning of the Personal Health Information Protection Act, 2004.  2004, c. 3,
Sched. A, s. 84 (9).
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Exception
(3) Subsection (1) does not authorize the making of a decision concerning the incapable person’s property.  1996,

c. 2, Sched. A, s. 44 (3).

Withdrawal of consent
45. Authority to consent on an incapable person’s behalf to his or her admission to a care facility includes authority

to withdraw the consent at any time before the admission.  1996, c. 2, Sched. A, s. 45.

Admission must not be authorized
46. (1) This section applies if,

(a) an evaluator finds that a person is incapable with respect to his or her admission to a care facility;

(b) before the admission takes place, the person responsible for authorizing admissions to the care facility is informed
that the person who was found to be incapable intends to apply, or has applied, to the Board for a review of the
finding; and

(c) the application to the Board is not prohibited by subsection 50 (2).  1996, c. 2, Sched. A, s. 46 (1).

Same
(2) This section also applies if,

(a) an evaluator finds that a person is incapable with respect to his or her admission to a care facility;

(b) before the admission takes place, the person responsible for authorizing admissions to the care facility is informed
that,

(i) the incapable person intends to apply, or has applied, to the Board for appointment of a representative to
give or refuse consent to the admission on his or her behalf, or

(ii) another person intends to apply, or has applied, to the Board to be appointed as the representative of the
incapable person to give or refuse consent to the admission on his or her behalf; and

(c) the application to the Board is not prohibited by subsection 51 (3).  1996, c. 2, Sched. A, s. 46 (2).

Note: On a day to be named by proclamation of the Lieutenant Governor, section 46 is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (7) by adding the following subsection:
Same

(2.1) This section also applies if,
(a) an evaluator finds that a person is incapable with respect to admission to a care facility;
(b) consent to the incapable person’s admission to a secure unit of a care facility is given on the person’s behalf by his or
her substitute decision-maker; and
(c) before the admission takes place, the person responsible for authorizing admissions to the care facility is informed that
the incapable person intends to apply, or has applied, to the Board for a determination as to whether the substitute
decision-maker complied with section 42.  2007, c. 8, s. 207 (7).
See: 2007, c. 8, ss. 207 (7), 232 (2).

Same
(3) In the circumstances described in subsections (1) and (2), the person responsible for authorizing admissions to

the care facility shall take reasonable steps to ensure that the person’s admission is not authorized and that the person is
not admitted,

Note:  On a day to be named by proclamation of the Lieutenant Governor, subsection (3) is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (8) by striking out “subsections (1) and (2)” in the portion before clause (a) and
substituting “subsections (1), (2) and (2.1)”.  See:  2007, c. 8, ss. 207 (8), 232 (2).

(a) until 48 hours have elapsed since the person responsible for authorizing admissions to the care facility was first
informed of the intended application to the Board without an application being made;

(b) until the application to the Board has been withdrawn;

(c) until the Board has rendered a decision in the matter, if none of the parties to the application before the Board has
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informed the person responsible for authorizing admissions to the care facility that he or she intends to appeal the
Board’s decision; or

(d) if a party to the application before the Board has informed the person responsible for authorizing admissions to the
care facility that he or she intends to appeal the Board’s decision,

(i) until the period for commencing the appeal has elapsed without an appeal being commenced, or

(ii) until the appeal of the Board’s decision has been finally disposed of.  1996, c. 2, Sched. A, s. 46 (3).

Crisis
(4) This section does not apply if the person responsible for authorizing admissions to the care facility is of the

opinion that the incapable person requires immediate admission to a care facility as a result of a crisis.  1996, c. 2, Sched.
A, s. 46 (4).

Admission for definite stay
(5) This section does not apply to a person’s admission, or the authorization of a person’s admission, to a care

facility for a stay of a definite number of days not exceeding 90.  1996, c. 2, Sched. A, s. 46 (5).

CRISIS ADMISSION

Authorization of admission without consent
47. (1) Despite any law to the contrary, if a person is found by an evaluator to be incapable with respect to his or

her admission to a care facility, the person’s admission may be authorized, and the person may be admitted, without
consent, if in the opinion of the person responsible for authorizing admissions to the care facility,

(a) the incapable person requires immediate admission to a care facility as a result of a crisis; and

(b) it is not reasonably possible to obtain an immediate consent or refusal on the incapable person’s behalf.  1996,
c. 2, Sched. A, s. 47 (1).

Consent or refusal to be obtained
(2) When an admission to a care facility is authorized under subsection (1), the person responsible for authorizing

admissions to the care facility shall obtain consent, or refusal of consent, from the incapable person’s substitute decision-
maker promptly after the person’s admission.  2007, c. 8, s. 207 (9).

Incapacity
Information

47.1 An evaluator shall, in the circumstances and manner specified in guidelines established by the governing
body of the evaluator’s profession, provide to persons found by the evaluator to be incapable with respect to admission to
a care facility such information about the consequences of the findings as is specified in the guidelines.  2007, c. 8,
s. 207 (10).

PROTECTION FROM LIABILITY

Apparently valid consent to admission
48. (1) If the person responsible for authorizing admissions to a care facility admits, or authorizes the admission

of, a person to the care facility with a consent that he or she believes, on reasonable grounds and in good faith, to be
sufficient for the purpose of this Act, he or she is not liable for admitting the person, or authorizing the person’s
admission, without consent.  1996, c. 2, Sched. A, s. 48 (1).

Apparently valid refusal of admission
(2) If the person responsible for authorizing admissions to a care facility does not admit, or does not authorize the

admission of, a person to the care facility because of a refusal that he or she believes, on reasonable grounds and in good
faith, to be sufficient for the purpose of this Act, he or she is not liable for failing to admit the person or failing to
authorize the person’s admission.  1996, c. 2, Sched. A, s. 48 (2).
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Crisis admission
(3) If the person responsible for authorizing admissions to a care facility admits, or authorizes the admission of, a

person to the care facility under section 47 in good faith, he or she is not liable for admitting the person, or authorizing
the person’s admission, without consent.  1996, c. 2, Sched. A, s. 48 (3).

Reliance on assertion
(4) If a person who gives or refuses consent to admission to a care facility on an incapable person’s behalf asserts

that he or she,

(a) is a person described in subsection 20 (1), as it applies for the purpose of section 41, or an attorney for personal
care described in clause 50 (2) (b);

(b) meets the requirement of clause 20 (2) (b) or (c), as it applies for the purpose of section 41; or

(c) holds the opinions required under subsection 20 (4), as it applies for the purpose of section 41,

the person responsible for authorizing admissions to the care facility is entitled to rely on the accuracy of the assertion,
unless it is not reasonable to do so in the circumstances.  1996, c. 2, Sched. A, s. 48 (4).

Person making decision on another’s behalf
49. A person who gives or refuses consent on another person’s behalf to his or her admission to a care facility,

acting in good faith and in accordance with this Act, is not liable for giving or refusing consent.  1996, c. 2, Sched. A,
s. 49.

APPLICATIONS TO BOARD

Application for review of finding of incapacity
50. (1) A person may apply to the Board for a review of an evaluator’s finding that he or she is incapable with

respect to his or her admission to a care facility.  1996, c. 2, Sched. A, s. 50 (1).

Exception
(2) Subsection (1) does not apply to,

(a) a person who has a guardian of the person, if the guardian has authority to give or refuse consent to the person’s
admission to a care facility;

(b) a person who has an attorney for personal care, if the power of attorney contains a provision waiving the person’s
right to apply for the review and the provision is effective under subsection 50 (1) of the Substitute Decisions Act,
1992.  1996, c. 2, Sched. A, s. 50 (2).

Parties
(3) The parties to the application are:

1. The person applying for the review.

2. The evaluator.

3. The person responsible for authorizing admissions to the care facility.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 50 (3).

Subss. 32 (4) to (7) apply
(4) Subsections 32 (4) to (7) apply, with necessary modifications, to an application under this section.  1996, c. 2,

Sched. A, s. 50 (4); 2000, c. 9, s. 37.

Application for appointment of representative
51. (1) A person who is 16 years old or older and who is incapable with respect to his or her admission to a care

facility may apply to the Board for appointment of a representative to give or refuse consent on his or her behalf.  1996,
c. 2, Sched. A, s. 51 (1).
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Application by proposed representative
(2) A person who is 16 years old or older may apply to the Board to have himself or herself appointed as the

representative of a person who is incapable with respect to his or her admission to a care facility, to give or refuse
consent on behalf of the incapable person.  1996, c. 2, Sched. A, s. 51 (2).

Exception
(3) Subsections (1) and (2) do not apply if the incapable person has a guardian of the person who has authority to

give or refuse consent to the person’s admission to a care facility, or an attorney for personal care under a power of
attorney conferring that authority.  1996, c. 2, Sched. A, s. 51 (3).

Parties
(4) The parties to the application are:

1. The incapable person.

2. The proposed representative named in the application.

3. Every person who is described in paragraph 4, 5, 6 or 7 of subsection 20 (1), as it applies for the purpose of
section 41.

4. The person responsible for authorizing admissions to the care facility.

5. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 51 (4).

Appointment
(5) In an appointment under this section, the Board may authorize the representative to give or refuse consent on

the incapable person’s behalf,

(a) to his or her admission to the care facility; or

(b) to his or her admission to any care facility, or to any of several care facilities specified by the Board, whenever an
evaluator finds that the person is incapable with respect to the admission.  1996, c. 2, Sched. A, s. 51 (5).

Subss. 33 (6) to (8) apply
(6) Subsections 33 (6) to (8) apply, with necessary modifications, to an appointment under this section.  1996,

c. 2, Sched. A, s. 51 (6).

Application for directions
52. (1) A substitute decision-maker or the person responsible for authorizing admissions to a care facility may

apply to the Board for directions if the incapable person expressed a wish with respect to his or her admission to the care
facility, but,

(a) the wish is not clear;

(b) it is not clear whether the wish is applicable to the circumstances;

(c) it is not clear whether the wish was expressed while the incapable person was capable; or

(d) it is not clear whether the wish was expressed after the incapable person attained 16 years of age.  1996, c. 2,
Sched. A, s. 52 (1); 2000, c. 9, s. 38 (1).

Notice to substitute decision-maker
(1.1) If the person responsible for authorizing admissions to the care facility intends to apply for directions, the

person shall inform the substitute decision-maker of his or her intention before doing so.  2000, c. 9, s. 38 (2).

Parties
(2) The parties to the application are:

1. The substitute decision-maker.

2. The incapable person.
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3. The person responsible for authorizing admissions to the care facility.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 52 (2).

Directions
(3) The Board may give directions and, in doing so, shall apply section 42.  2000, c. 9, s. 38 (3).

Application to depart from wishes
53. (1) If a substitute decision-maker is required by paragraph 1 of subsection 42 (1) to refuse consent to the

incapable person’s admission to a care facility because of a wish expressed by the incapable person while capable and
after attaining 16 years of age,

(a) the substitute decision-maker may apply to the Board for permission to consent to the admission despite the wish;
or

(b) the person responsible for authorizing admissions to the care facility may apply to the Board to obtain permission
for the substitute decision-maker to consent to the admission despite the wish.  2000, c. 9, s. 39 (1).

Notice to substitute decision-maker
(1.1) If the person responsible for authorizing admissions to the care facility intends to apply under subsection (1),

the person shall inform the substitute decision-maker of his or her intention before doing so.  2000, c. 9, s. 39 (2).

Parties
(2) The parties to the application are:

1. The substitute decision-maker.

2. The incapable person.

3. The person responsible for authorizing admissions to the care facility.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 53 (2).

Criteria for permission
(3) The Board may give the substitute decision-maker permission to consent to the admission despite the wish if

it is satisfied that the incapable person, if capable, would probably give consent because the likely result of the admission
is significantly better than would have been anticipated in comparable circumstances at the time the wish was expressed.
1996, c. 2, Sched. A, s. 53 (3).

Note: On a day to be named by proclamation of the Lieutenant Governor, the Act is amended by the Statutes of Ontario,
2007, chapter 8, subsection 207 (11) by adding the following section:
Application with respect to admission to secure units

53.1 (1) If consent to a person’s admission to a secure unit of a care facility is given on an incapable person’s behalf by
a substitute decision-maker, the person may apply to the Board for a determination as to whether his or her substitute
decision-maker complied with section 42.  2007, c. 8, s. 207 (11).
Applicable provisions

(2) Subsections 54 (2) to (7) apply with respect to an application under this section.  2007, c. 8, s. 207 (11).
Restriction on repeated applications

(3) If the decision to consent to the admission of the person is confirmed on the final disposition of an application under
this section, the person shall not make a new application for a review of the decision to consent within six months after
the final disposition of the earlier application, unless the Board gives leave in advance.  2007, c. 8, s. 207 (11).
Restriction where other applications

(4) A person shall not make an application under this section for a review of a decision to consent to the admission within
six months after any of the following, unless the Board gives leave in advance:
1. A final disposition of an application under section 52 if the result of the final disposition was that directions were given
with respect to a wish, applicable to the circumstances, expressed by the person while capable and after attaining 16
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years of age.
2. A final disposition of an application under section 53 if the result of the final disposition was that permission was given
to the substitute decision-maker to consent to the admission despite a wish expressed by the person while capable and
after attaining 16 years of age.
3. A final disposition of an application under section 54 if the result of the final disposition was that directions were given
with respect to the consent to the admission.  2007, c. 8, s. 207 (11).
Same

(5) The Board may give leave for the new application to be made if it is satisfied that there has been a material change
in circumstances that justifies reconsideration of the decision to consent to the admission.  2007, c. 8, s. 207 (11).
See: 2007, c. 8, ss. 207 (11), 232 (2).
Application to determine compliance with s. 42

54. (1) If consent to admission to a care facility is given or refused on an incapable person’s behalf by his or her
substitute decision-maker, and if the person responsible for authorizing admissions to the care facility is of the opinion
that the substitute decision-maker did not comply with section 42, the person responsible for authorizing admissions to
the care facility may apply to the Board for a determination as to whether the substitute decision-maker complied with
section 42.  1996, c. 2, Sched. A, s. 54 (1).

Parties
(2) The parties to the application are:

1. The person responsible for authorizing admissions to the care facility.

2. The incapable person.

3. The substitute decision-maker.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 54 (2).

Power of Board
(3) In determining whether the substitute decision-maker complied with section 42, the Board may substitute its

opinion for that of the substitute decision-maker.  1996, c. 2, Sched. A, s. 54 (3).

Directions
(4) If the Board determines that the substitute decision-maker did not comply with section 42, it may give him or

her directions and, in doing so, shall apply section 42.  1996, c. 2, Sched. A, s. 54 (4).

Time for compliance
(5) The Board shall specify the time within which its directions must be complied with.  1996, c. 2, Sched. A,

s. 54 (5).

Deemed not authorized
(6) If the substitute decision-maker does not comply with the Board’s directions within the time specified by the

Board, he or she shall be deemed not to meet the requirements of subsection 20 (2), as it applies for the purpose of
section 41.  1996, c. 2, Sched. A, s. 54 (6).

Subsequent substitute decision-maker
(6.1) If, under subsection (6), the substitute decision-maker is deemed not to meet the requirements of

subsection 20 (2), any subsequent substitute decision-maker shall, subject to subsections (6.2) and (6.3), comply with
the directions given by the Board on the application within the time specified by the Board.  2000, c. 9, s. 40.

Application for directions
(6.2) If a subsequent substitute decision-maker knows of a wish expressed by the incapable person with respect

to the admission to a care facility, the substitute decision-maker may, with leave of the Board, apply to the Board for
directions under section 52.  2000, c. 9, s. 40.
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Inconsistent directions
(6.3) Directions given by the Board under section 52 on a subsequent substitute decision-maker’s application

brought with leave under subsection (6.2) prevail over inconsistent directions given under subsection (4) to the extent of
the inconsistency.  2000, c. 9, s. 40.

P.G.T.
(7) If the substitute decision-maker who is given directions is the Public Guardian and Trustee, he or she is

required to comply with the directions, and subsection (6) does not apply to him or her.  1996, c. 2, Sched. A, s. 54 (7).

Deemed application concerning capacity
54.1  An application to the Board under section 51, 52, 53 or 54 shall be deemed to include an application to the

Board under section 50 with respect to the person’s capacity to consent to his or her admission to a care facility unless
the person’s capacity to consent to such admission has been determined by the Board within the previous six months.
2000, c. 9, s. 41.

Note:  On a day to be named by proclamation of the Lieutenant Governor, section 54.1 is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (12) by striking out “53 or 54” and substituting “53, 53.1 or 54”.  See:  2007,
c. 8, ss. 207 (12), 232 (2).
Note: On a day to be named by proclamation of the Lieutenant Governor, Part III is amended by the Statutes of Ontario,
2007, chapter 8, subsection 207 (13) by adding the following section:
Application to transfer to a secure unit

54.2 (1) This Part applies to the transfer of a resident of a long-term care home to a secure unit in the home as though
the resident were being admitted to the secure unit, with the following modifications set out in paragraphs 1 and 2 and
any other necessary modifications:
1. References to the person responsible for authorizing admissions to a care facility shall be deemed to be references to
the licensee of the home.
2. References to admission to a care facility shall be deemed to be references to transfer to the secure unit.  2007, c. 8,
s. 207 (13).
Definition of certain terms

(2) In this section,
“licensee”, “long-term care home” and “resident” have the same meaning as in the Long-Term Care Homes Act, 2007.
2007, c. 8, s. 207 (13).

See: 2007, c. 8, ss. 207 (13), 232 (2).

PART IV 
PERSONAL ASSISTANCE SERVICES

GENERAL

Application of Part
55. This Part applies to personal assistance services.  1996, c. 2, Sched. A, s. 55.

Meaning of “substitute decision-maker”
56. In this Part,

“substitute decision-maker” means a person who is authorized under section 58 to make a decision concerning a
personal assistance service on behalf of a recipient who is incapable with respect to the service.  1996, c. 2, Sched.
A, s. 56.

DECISION ON INCAPABLE RECIPIENT’S BEHALF

Decision on incapable recipient’s behalf
57. (1) If a recipient is found by an evaluator to be incapable with respect to a personal assistance service, a

107



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

decision concerning the service may be made on the recipient’s behalf by his or her substitute decision-maker in
accordance with this Act.  1996, c. 2, Sched. A, s. 57 (1).

Note: On a day to be named by proclamation of the Lieutenant Governor, subsection (1) is repealed by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (14) and the following substituted:
Decision on incapable recipient’s behalf

(1) If a recipient is found by an evaluator to be incapable with respect to a personal assistance service,
(a) a decision concerning the service may be made on the recipient’s behalf by his or her substitute decision-maker in
accordance with this Act; and
(b) the person who provides the service shall not rely on the consent of the substitute decision-maker unless the person
has taken reasonable steps to ensure that the substitute decision-maker has given consent on the recipient’s behalf in
accordance with this Act.  2007, c. 8, s. 207 (14).
See: 2007, c. 8, ss. 207 (14), 232 (2).

Opinion of Board or court governs
(2) If a recipient who is found by an evaluator to be incapable with respect to a personal assistance service is

found to be capable with respect to the service by the Board on an application for review of the evaluator’s finding, or by
a court on an appeal of the Board’s decision, subsection (1) does not apply.  1996, c. 2, Sched. A, s. 57 (2).

Determining who may make decision
58. For the purpose of determining who is authorized to make a decision concerning a personal assistance service

on behalf of a recipient who is incapable with respect to the service,

(a) section 20, except subsections 20 (5) and (6), applies with necessary modifications;

(b) if no person described in subsection 20 (1) meets the requirements of subsection 20 (2), the Public Guardian and
Trustee may make the decision concerning the personal assistance service; and

(c) if two or more persons who are described in the same paragraph of subsection 20 (1) and who meet the
requirements of subsection 20 (2) disagree about the decision to be made concerning the personal assistance
service, and if their claims rank ahead of all others, the Public Guardian and Trustee may make the decision in their
stead.  1996, c. 2, Sched. A, s. 58.

Principles for making decision
59. (1) A person who makes a decision on an incapable recipient’s behalf concerning a personal assistance service

shall do so in accordance with the following principles:

1. If the person knows of a wish applicable to the circumstances that the recipient expressed while capable and after
attaining 16 years of age, the person shall make the decision in accordance with the wish.

2. If the person does not know of a wish applicable to the circumstances that the recipient expressed while capable
and after attaining 16 years of age, or if it is impossible to comply with the wish, the person shall act in the
recipient’s best interests.  1996, c. 2, Sched. A, s. 59 (1).

Best interests
(2) In deciding what the recipient’s best interests are, the person shall take into consideration,

(a) the values and beliefs that the person knows the recipient held when capable and believes he or she would still act
on if capable;

(b) any wishes expressed by the recipient with respect to the personal assistance service that are not required to be
followed under paragraph 1 of subsection (1); and

(c) the following factors:

1. Whether the personal assistance service is likely to,

i. improve the quality of the recipient’s life,

ii. prevent the quality of the recipient’s life from deteriorating, or
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iii. reduce the extent to which, or the rate at which, the quality of the recipient’s life is likely to deteriorate.

2. Whether the quality of the recipient’s life is likely to improve, remain the same or deteriorate without the
personal assistance service.

3. Whether the benefit the recipient is expected to obtain from the personal assistance service outweighs the
risk of harm to him or her.

4. Whether a less restrictive or less intrusive personal assistance service would be as beneficial as the personal
assistance service that is the subject of the decision.

5. Whether the personal assistance service fosters the recipient’s independence.  1996, c. 2, Sched. A, s. 59 (2).

Confinement, monitoring devices, restraint
(3) Subject to paragraph 1 of subsection (1), the person shall not give consent on the recipient’s behalf to the use

of confinement, monitoring devices or means of restraint, unless the practice is essential to prevent serious bodily harm to
the recipient or to others, or allows the recipient greater freedom or enjoyment.  1996, c. 2, Sched. A, s. 59 (3).

Participation
(4) The person shall encourage the recipient to participate, to the best of his or her abilities, in the person’s

decision concerning the personal assistance service.  1996, c. 2, Sched. A, s. 59 (4).

Information
60. (1) Before making a decision on an incapable recipient’s behalf concerning a personal assistance service, a

substitute decision-maker is entitled to receive all the information required in order to make the decision.  1996, c. 2,
Sched. A, s. 60.

Conflict
(2) Subsection (1) prevails despite anything to the contrary in the Personal Health Information Protection Act,

2004.  2004, c. 3, Sched. A, s. 84 (10).

Change of decision
61. Authority to make a decision on an incapable recipient’s behalf concerning a personal assistance service

includes authority to change the decision at any time.  1996, c. 2, Sched. A, s. 61.

Included consent
62. Unless it is not reasonable to do so in the circumstances, a person who provides a personal assistance service

to a recipient is entitled to presume that consent to a personal assistance service includes consent to variations or
adjustments in the service, if the nature and risks of the changed service are not significantly different from the nature
and risks of the original service.  1996, c. 2, Sched. A, s. 62.

Information
62.1 An evaluator shall, in the circumstances and manner specified in guidelines established by the governing

body of the evaluator’s profession, provide to persons found by the evaluator to be incapable with respect to a personal
assistance service such information about the consequences of the findings as is specified in the guidelines.  2007, c. 8,
s. 207 (15).

PROTECTION FROM LIABILITY

Protection from liability
Personal assistance service provided

63. (1) If a person provides a personal assistance service to a recipient in accordance with a decision made on the
recipient’s behalf that the person believes, on reasonable grounds and in good faith, to be sufficient for the purpose of this
Act, the person is not liable for providing the personal assistance service without consent.  1996, c. 2, Sched. A, s. 63 (1).

Personal assistance service not provided
(2) If a person does not provide a personal assistance service to a recipient because of a decision made on the
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recipient’s behalf that the person believes, on reasonable grounds and in good faith, to be sufficient for the purpose of this
Act, the person is not liable for failing to provide the personal assistance service.  1996, c. 2, Sched. A, s. 63 (2).

Reliance on assertion
(3) If a person who makes a decision on an incapable recipient’s behalf concerning a personal assistance service

asserts that he or she,

(a) is a person described in subsection 20 (1), as it applies for the purpose of section 58;

(b) meets the requirement of clause 20 (2) (b) or (c), as it applies for the purpose of section 58; or

(c) holds the opinions required under subsection 20 (4), as it applies for the purpose of section 58,

a person who provides a personal assistance service to the recipient is entitled to rely on the accuracy of the assertion,
unless it is not reasonable to do so in the circumstances.  1996, c. 2, Sched. A, s. 63 (3).

Person making decision on recipient’s behalf
64. A person who makes a decision on a recipient’s behalf concerning a personal assistance service, acting in good

faith and in accordance with this Act, is not liable for making the decision.  1996, c. 2, Sched. A, s. 64.

APPLICATIONS TO BOARD

Application for review of finding of incapacity
65. (1) A recipient may apply to the Board for a review of an evaluator’s finding that he or she is incapable with

respect to a personal assistance service.  1996, c. 2, Sched. A, s. 65 (1).

Exception
(2) Subsection (1) does not apply to,

(a) a recipient who has a guardian of the person, if the guardian has authority to make a decision concerning the
personal assistance service;

(b) a recipient who has an attorney for personal care, if the power of attorney contains a provision waiving the
recipient’s right to apply for the review and the provision is effective under subsection 50 (1) of the Substitute
Decisions Act, 1992.  1996, c. 2, Sched. A, s. 65 (2).

Parties
(3) The parties to the application are:

1. The recipient applying for the review.

2. The evaluator.

3. The member of the service provider’s staff who is responsible for the personal assistance service.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 65 (3).

Subss. 32 (4) to (7) apply
(4) Subsections 32 (4) to (7) apply, with necessary modifications, to an application under this section.  1996, c. 2,

Sched. A, s. 65 (4); 2000, c. 9, s. 42.

Application for appointment of representative
66. (1) A recipient who is 16 years old or older and who is incapable with respect to a personal assistance service

may apply to the Board for appointment of a representative to make a decision on his or her behalf concerning the
service.  1996, c. 2, Sched. A, s. 66 (1).

Application by proposed representative
(2) A person who is 16 years old or older may apply to the Board to have himself or herself appointed as the

representative of a recipient who is incapable with respect to a personal assistance service, to make a decision on behalf
of the recipient concerning the service.  1996, c. 2, Sched. A, s. 66 (2).
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Exception
(3) Subsections (1) and (2) do not apply if the recipient has a guardian of the person who has authority to make

decisions concerning the personal assistance service, or an attorney for personal care under a power of attorney
conferring that authority.  1996, c. 2, Sched. A, s. 66 (3).

Parties
(4) The parties to the application are:

1. The recipient.

2. The proposed representative named in the application.

3. Every person who is described in paragraph 4, 5, 6 or 7 of subsection 20 (1), as it applies for the purpose of
section 58.

4. The member of the service provider’s staff who is responsible for the personal assistance service.

5. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 66 (4).

Appointment
(5) In an appointment under this section, the Board may authorize the representative to make a decision on the

recipient’s behalf,

(a) concerning the personal assistance service; or

(b) concerning any personal assistance service, or any of several personal assistance services or kinds of personal
assistance services specified by the Board, whenever a decision is sought concerning that service or a service of
that kind and an evaluator finds that the recipient is incapable with respect to it.  1996, c. 2, Sched. A, s. 66 (5).

Subss. 33 (6) to (8) apply
(6) Subsections 33 (6) to (8) apply, with necessary modifications, to an appointment under this section.  1996,

c. 2, Sched. A, s. 66 (6).

Application for directions
67. (1) A substitute decision-maker or the member of a service provider’s staff who is responsible for the personal

assistance service may apply to the Board for directions if the incapable recipient expressed a wish with respect to the
personal assistance service, but,

(a) the wish is not clear;

(b) it is not clear whether the wish is applicable to the circumstances;

(c) it is not clear whether the wish was expressed while the recipient was capable; or

(d) it is not clear whether the wish was expressed after the recipient attained 16 years of age.  1996, c. 2, Sched. A,
s. 67 (1); 2000, c. 9, s. 43 (1).

Notice to substitute decision-maker
(1.1) If the member of the service provider’s staff responsible for the personal assistance service intends to apply

under subsection (1), the member shall inform the substitute decision-maker of his or her intention before doing so.
2000, c. 9, s. 43 (2).

Parties
(2) The parties to the application are:

1. The substitute decision-maker.

2. The recipient.

3. The member of the service provider’s staff who is responsible for the personal assistance service.

111



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 67 (2).

Directions
(3) The Board may give directions and, in doing so, shall apply section 59.  2000, c. 9, s. 43 (3).

Application to depart from wishes
68. (1) If a substitute decision-maker is required by paragraph 1 of subsection 59 (1) to refuse consent to a

personal assistance service because of a wish expressed by the incapable recipient while capable and after attaining 16
years of age,

(a) the substitute decision-maker may apply to the Board for permission to consent to the personal assistance service
despite the wish; or

(b) the member of the service provider’s staff who is responsible for the personal assistance service may apply to the
Board to obtain permission for the substitute decision-maker to consent to the personal assistance service despite
the wish.  2000, c. 9, s. 44 (1).

Notice to substitute decision-maker
(1.1) If the member of the service provider’s staff who is responsible for the personal assistance service intends to

apply under subsection (1), the member shall inform the substitute decision-maker of his or her intention before doing
so.  2000, c. 9, s. 44 (2).

Parties
(2) The parties to the application are:

1. The substitute decision-maker.

2. The recipient.

3. The member of the service provider’s staff who is responsible for the personal assistance service.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 68 (2).

Criteria for permission
(3) The Board may give the substitute decision-maker permission to consent to the personal assistance service

despite the wish if it is satisfied that the recipient, if capable, would probably give consent because the likely result of the
personal assistance service is significantly better than would have been anticipated in comparable circumstances at the
time the wish was expressed.  1996, c. 2, Sched. A, s. 68 (3).

Application to determine compliance with s. 59
69. (1) If a decision concerning a personal assistance service is made on an incapable recipient’s behalf by his or

her substitute decision-maker and, if the member of the service provider’s staff who is responsible for the personal
assistance service is of the opinion that the substitute decision-maker did not comply with section 59, the member of the
service provider’s staff who is responsible for the personal assistance service may apply to the Board for a determination
as to whether the substitute decision-maker complied with section 59.  1996, c. 2, Sched. A, s. 69 (1).

Parties
(2) The parties to the application are:

1. The member of the service provider’s staff who is responsible for the personal assistance service.

2. The recipient.

3. The substitute decision-maker.

4. Any other person whom the Board specifies.  1996, c. 2, Sched. A, s. 69 (2).

Power of Board
(3) In determining whether the substitute decision-maker complied with section 59, the Board may substitute its

opinion for that of the substitute decision-maker.  1996, c. 2, Sched. A, s. 69 (3).
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Directions
(4) If the Board determines that the substitute decision-maker did not comply with section 59, it may give him or

her directions and, in doing so, shall apply section 59.  1996, c. 2, Sched. A, s. 69 (4).

Time for compliance
(5) The Board shall specify the time within which its directions must be complied with.  1996, c. 2, Sched. A,

s. 69 (5).

Deemed not authorized
(6) If the substitute decision-maker does not comply with the Board’s directions within the time specified by the

Board, he or she shall be deemed not to meet the requirements of subsection 20 (2), as it applies for the purpose of
section 58.  1996, c. 2, Sched. A, s. 69 (6).

Subsequent substitute decision-maker
(6.1) If, under subsection (6), the substitute decision-maker is deemed not to meet the requirements of

subsection 20 (2), any subsequent substitute decision-maker shall, subject to subsections (6.2) and (6.3), comply with
the directions given by the Board on the application within the time specified by the Board.  2000, c. 9, s. 45.

Application for directions
(6.2) If a subsequent substitute decision-maker knows of a wish expressed by the incapable person with respect

to the personal assistance service, the substitute decision-maker may, with leave of the Board, apply to the Board for
directions under section 67.  2000, c. 9, s. 45.

Inconsistent directions
(6.3) Directions given by the Board under section 67 on a subsequent substitute decision-maker’s application

brought with leave under subsection (6.2) prevail over inconsistent directions given under subsection (4) to the extent of
the inconsistency.  2000, c. 9, s. 45.

P.G.T.
(7) If the substitute decision-maker who is given directions is the Public Guardian and Trustee, he or she is

required to comply with the directions, and subsection (6) does not apply to him or her.  1996, c. 2, Sched. A, s. 69 (7).

Deemed application concerning capacity
69.1  An application to the Board under section 66, 67, 68 or 69 shall be deemed to include an application to the

Board under section 65 with respect to the person’s capacity to consent to a personal assistance service unless the
person’s capacity to consent to such service has been determined by the Board within the previous six months.  2000,
c. 9, s. 46.

PART V 
CONSENT AND CAPACITY BOARD

Consent and Capacity Board
70. (1) The board known as the Consent and Capacity Review Board in English and as Commission de révision du

consentement et de la capacité in French is continued under the name Consent and Capacity Board in English and
Commission du consentement et de la capacité in French.  1996, c. 2, Sched. A, s. 70 (1).

Composition
(2) The members of the Board shall be appointed by the Lieutenant Governor in Council.  1996, c. 2, Sched. A,

s. 70 (2).

(3) Repealed:  2006, c. 34, s. 34.
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Remuneration and expenses
(4) The members of the Board shall be paid the remuneration fixed by the Lieutenant Governor in Council and the

reasonable expenses incurred in the course of their duties under this Act.  1996, c. 2, Sched. A, s. 70 (4).

Limit on jurisdiction
70.1 (1) The Board shall not inquire into or make a decision concerning the constitutional validity of a provision of

an Act or a regulation.  2006, c. 19, Sched. L, s. 2.

Same
(2) Subsection (1) shall be deemed always to have applied to the Board, but its enactment does not affect any

proceeding that was finally determined before the date on which this section came into force.  2006, c. 19, Sched. L, s. 2.

Chair and vice-chairs
71. (1) The Lieutenant Governor in Council shall designate one of the members of the Board as chair and one or

more others as vice-chairs.  1996, c. 2, Sched. A, s. 71 (1).

Role of chair
(2) The chair is the chief executive officer of the Board.  1996, c. 2, Sched. A, s. 71 (2).

Power to specify qualifications
(3) The chair may specify qualifications, for the purpose of clause 73 (2) (d) or (2.1) (b), that must be met by

members of the Board before they may be assigned to sit alone to deal with particular applications.  1996, c. 2, Sched. A,
s. 71 (3);  2006, c. 26, s. 14 (1).

Role of vice-chair
(4) If the chair is unable to act as such for any reason, the vice-chair (if there are two or more vice-chairs, the

one whom the chair designates to replace him or her or, in the absence of a designation, the one who was appointed to
the Board first) shall act in the chair’s place.  1996, c. 2, Sched. A, s. 71 (4).

Same
(5) A vice-chair also has the powers and duties that the chair delegates to him or her in writing.  1996, c. 2,

Sched. A, s. 71 (5).

Immunity
71.1  No proceeding for damages shall be commenced against the Board, a member, employee or agent of the

Board or anyone acting under the authority of the chair of the Board for any act done in good faith in the performance or
intended performance of the person’s duty or for any alleged neglect or default in the performance in good faith of the
person’s duty.  2000, c. 9, s. 47.

Staff
72. (1) Such employees as are necessary for the proper conduct of the Board’s work may be appointed under Part

III of the Public Service of Ontario Act, 2006.  1996, c. 2, Sched. A, s. 72 (1); 2006, c. 35, Sched. C, s. 52.

Government services and facilities
(2) The Board shall, if appropriate, use the services and facilities of a ministry or agency of the Government of

Ontario.  1996, c. 2, Sched. A, s. 72 (2).

Assignment of Board members to deal with applications
73. (1) The chair shall assign the members of the Board to sit alone or in panels of three or five members to deal

with particular applications.  1996, c. 2, Sched. A, s. 73 (1).

Qualifications of member sitting alone
(2) A member of the Board may be assigned to sit alone to deal with an application only if,

(a) throughout the two-year period immediately preceding the assignment, he or she has been a member of the Board
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or of the review board established by section 37 of the Mental Health Act, as it read before the day subsection
20 (23) of the Consent and Capacity Statute Law Amendment Act, 1992 came into force;

(b) he or she is a person licensed under the Law Society Act to practise law in Ontario as a barrister and solicitor and,
throughout the 10-year period immediately preceding the assignment, he or she has been,

(i) a person licensed under the Law Society Act to practise law in Ontario as a barrister and solicitor, or

(ii) a member of the Law Society of Upper Canada and, subsequently, a person licensed under the Law Society
Act to practise law in Ontario as a barrister and solicitor;

(c) in the case of an application for a review of a finding of incapacity, he or she has experience that, in the opinion of
the chair, is relevant to adjudicating capacity; and

(d) he or she meets all of the other qualifications specified by the chair under subsection 71 (3).  1996, c. 2, Sched. A,
s. 73 (2); 2006, c. 21, Sched. C, s. 111 (1).

Same
(2.1) Despite subsection (2), in the case of an application referred to the Board under the Mandatory Blood Testing

Act, 2006, a member of the Board may be assigned to sit alone to deal with the application if,

(a) he or she has expertise, in the opinion of the chair, in blood-borne pathogens; and

(b) he or she meets all of the other qualifications specified by the chair under subsection 71 (3).  2006, c. 26,
s. 14 (2).

Panel proceedings
(3) If a panel is assigned to deal with an application,

(a) the chair shall designate one member of the panel to preside over the hearing to be conducted by the panel in
relation to the application; and

(b) a majority of the members of the panel constitutes a quorum.  1996, c. 2, Sched. A, s. 73 (3).

Decision of Board
(4) If a member of the Board is assigned to sit alone to deal with an application, the decision of the member is

the decision of the Board, and if a panel is assigned to deal with an application, the decision of a majority of the members
of the panel is the decision of the Board.  1996, c. 2, Sched. A, s. 73 (4).

Disqualification
74. (1) A member of the Board shall not take part in the hearing of a matter that concerns a person who is or was

the member’s patient or client.  1996, c. 2, Sched. A, s. 74 (1).

Same
(2) A member of the Board who is an officer or employee of a hospital or other facility or has a direct financial

interest in such a facility shall not take part in the hearing of a matter that concerns a person who is a patient of the
facility or who resides in the facility.  1996, c. 2, Sched. A, s. 74 (2).

Application hearings
Board to fix time and place of hearing

75. (1) When the Board receives an application, it shall promptly fix a time and place for a hearing.  1996, c. 2,
Sched. A, s. 75 (1).

Hearing to begin within seven days
(2) The hearing shall begin within seven days after the day the Board receives the application, unless the parties

agree to a postponement.  1996, c. 2, Sched. A, s. 75 (2).

Exception
(2.1) Despite subsection (2), the hearing of an application under section 39.2 of the Mental Health Act shall begin
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within 30 days after the day the Board receives the application, unless the parties agree to a postponement.  2010, c. 1,
Sched. 9, s. 1.

Decision
(3) The Board shall render its decision and provide a copy of the decision to each party or the person who

represented the party within one day after the day the hearing ends.  2006, c. 21, Sched. C, s. 111 (2).

Reasons
(4) If, within 30 days after the day the hearing ends, the Board receives a request from any of the parties for

reasons for its decision, the Board shall, within four business days after the day the request is received,

(a) issue written reasons for its decision; and

(b) provide a copy of the reasons to each person who received a copy of the decision under subsection (3).  2006,
c. 21, Sched. C, s. 111 (2); 2009, c. 33, Sched. 18, s. 10 (2).

Notice of right to request reasons
(5) The Board shall advise all parties to the application that each party has a right to request reasons for the

Board’s decision.  1996, c. 2, Sched. A, s. 75 (5).

Method of sending decision and reasons
(6) Despite subsection 18 (1) of the Statutory Powers Procedure Act, the Board shall send the copy of the decision

and, if reasons are required to be issued under subsection (4), the copy of the reasons,

(a) by electronic transmission;

(b) by telephone transmission of a facsimile; or

(c) by some other method that allows proof of receipt, in accordance with the tribunal’s rules made under section 25.1
of the Statutory Powers Procedure Act.  1996, c. 2, Sched. A, s. 75 (6).

Deemed day of receipt
(7) Despite subsection 18 (3) of the Statutory Powers Procedure Act, if the copy is sent by electronic transmission

or by telephone transmission of a facsimile, it shall be deemed to be received on the day that it was sent, unless that day
is a holiday, in which case the copy shall be deemed to be received on the next day that is not a holiday.  1996, c. 2,
Sched. A, s. 75 (7).

Exception
(8) If a party that acts in good faith does not, through absence, accident, illness or other cause beyond the party’s

control, receive the copy until a date that is later than the deemed day of receipt, the actual date of receipt governs.
1996, c. 2, Sched. A, s. 75 (8).

Meaning of “business day”
(9) In subsection (4),

“business day” means any day other than Saturday or a holiday.  1996, c. 2, Sched. A, s. 75 (9).

Examination of documents
76. (1) Before the hearing, the parties shall be given an opportunity to examine and copy any documentary

evidence that will be produced and any report whose contents will be given in evidence.  1996, c. 2, Sched. A, s. 76 (1).

Health record
(2) The party who is the subject of the treatment, the admission or the personal assistance service, as the case

may be, and the person authorized under the Law Society Act to represent him or her are entitled to examine and to
copy, at their own expense, any medical or other health record prepared in respect of the party, subject to subsections
35 (6) and (7) of the Mental Health Act (withholding record of personal health information), subsections 33 (2), (3) and
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(4) of the Home Care and Community Services Act, 1994 (withholding record of personal health information) and
subsections 183 (2) to (6) of the Child and Family Services Act (withholding record of mental disorder).  2004, c. 3,
Sched. A, s. 84 (11); 2006, c. 21, Sched. C, s. 111 (3); 2007, c. 8, s. 207 (16).

Communication re subject-matter of hearing
77. (1) The member or members of the Board conducting a hearing shall not communicate about the subject-

matter of the hearing directly or indirectly with any person, unless all the parties and the persons representing the parties
under the authority of the Law Society Act receive notice and have an opportunity to participate.  2006, c. 21, Sched. C,
s. 111 (4).

Exception
(2) However, the member or members of the Board conducting the hearing may seek advice from an adviser

independent of the parties, and in that case the nature of the advice shall be communicated to all the parties and the
persons representing the parties under the authority of the Law Society Act so that they may make submissions as to the
law.  1996, c. 2, Sched. A, s. 77 (2); 2006, c. 21, Sched. C, s. 111 (5).

Only members at hearing to participate in decision
78. No member of the Board shall participate in a decision unless he or she was present throughout the hearing

and heard the parties’ evidence and argument.  1996, c. 2, Sched. A, s. 78.

Release of evidence
79. (1) Within a reasonable time after the final disposition of the proceeding, documents and things put in

evidence at the hearing shall, on request, be released to the person who produced them.  1996, c. 2, Sched. A, s. 79 (1).

Return of original record
(2) If an original clinical record respecting a person’s care or treatment was put in evidence, it shall be returned to

the place from which it was obtained as soon as possible after the final disposition of the proceeding. 1996, c. 2, Sched.
A, s. 79 (2).

Appeal
80. (1) A party to a proceeding before the Board may appeal the Board’s decision to the Superior Court of Justice

on a question of law or fact or both.  1996, c. 2, Sched. A, s. 80 (1); 2000, c. 9, s. 48.

Time for filing notice of appeal
(2) The appellant shall serve his or her notice of appeal on the other parties and shall file it with the court, with

proof of service, within seven days after he or she receives the Board’s decision.  1996, c. 2, Sched. A, s. 80 (2).

Notice to Board
(3) The appellant shall give a copy of the notice of appeal to the Board.  1996, c. 2, Sched. A, s. 80 (3).

Record
(4) On receipt of the copy of the notice of appeal, the Board shall promptly serve the parties with the record of

the proceeding before the Board, including a transcript of the oral evidence given at the hearing, and shall promptly file
the record and transcript, with proof of service, with the court.  1996, c. 2, Sched. A, s. 80 (4).

Time for filing appellant’s factum
(5) Within 14 days after being served with the record and transcript, the appellant shall serve his or her factum on

the other parties and shall file it, with proof of service, with the court.  1996, c. 2, Sched. A, s. 80 (5).

Time for filing respondent’s factum
(6) Within 14 days after being served with the appellant’s factum, the respondent shall serve his or her factum on

the other parties and shall file it, with proof of service, with the court.  1996, c. 2, Sched. A, s. 80 (6).

Extension of time
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(7) The court may extend the time for filing the notice of appeal, the appellant’s factum or the respondent’s
factum, even after the time has expired.  1996, c. 2, Sched. A, s. 80 (7).

Early date for appeal
(8) The court shall fix for the hearing of the appeal the earliest date that is compatible with its just disposition.

1996, c. 2, Sched. A, s. 80 (8).

Appeal on the record, exception
(9) The court shall hear the appeal on the record, including the transcript, but may receive new or additional

evidence as it considers just.  1996, c. 2, Sched. A, s. 80 (9).

Powers of court on appeal
(10)  On the appeal, the court may,

(a) exercise all the powers of the Board;

(b) substitute its opinion for that of a health practitioner, an evaluator, a substitute decision-maker or the Board;

(c) refer the matter back to the Board, with directions, for rehearing in whole or in part.  1996, c. 2, Sched. A,
s. 80 (10).

Counsel for incapable person
81. (1) If a person who is or may be incapable with respect to a treatment, managing property, admission to a

care facility or a personal assistance service is a party to a proceeding before the Board and does not have legal
representation,

(a) the Board may direct Legal Aid Ontario to arrange for legal representation to be provided for the person; and

(b) the person shall be deemed to have capacity to retain and instruct counsel.  1996, c. 2, Sched. A, s. 81 (1); 2009,
c. 33, Sched. 18, ss. 10 (3, 4).

Responsibility for legal fees
(2) If legal representation is provided for a person in accordance with clause (1) (a) and no certificate is issued

under the Legal Aid Services Act, 1998 in connection with the proceeding, the person is responsible for the legal fees.
1996, c. 2, Sched. A, s. 81 (2); 1998, c. 26, s. 104.

Same
(2.1) Nothing in subsection (2) affects any right of the person to an assessment of a solicitor’s bill under the

Solicitors Act or other review of the legal fees and, if it is determined that the person is incapable of managing property,
the assessment or other review may be sought on behalf of the person by,

(a) the person’s guardian of property appointed under the Substitute Decisions Act, 1992; or

(b) the person’s attorney under a continuing power of attorney for property given under the Substitute Decisions Act,
1992.  2009, c. 33, Sched. 18, s. 10 (5).

Child in secure treatment program
(3) If a child who has been admitted to a secure treatment program under section 124 of the Child and Family

Services Act is a party to a proceeding before the Board, the Children’s Lawyer shall provide legal representation for the
child unless the Children’s Lawyer is satisfied that another person will provide legal representation for the child.  1996,
c. 2, Sched. A, s. 81 (3).

PART VI 
MISCELLANEOUS

Offence: false assertion
82. (1) No person who gives or refuses consent to a treatment on an incapable person’s behalf shall make an

118



CanLII - Health Care Consent Act, 1996, SO 1996, c 2, Sch A

http://www.canlii.org/en/on/laws/stat/so-1996-c-2-sch-a/latest/so-1996-c-2-sch-a.html?resultIndex=1[07/12/2015 11:15:51 AM]

assertion referred to in subsection 29 (6), knowing that it is untrue.  1996, c. 2, Sched. A, s. 82 (1).

Same
(2) No person who gives or refuses consent to admission to a care facility on an incapable person’s behalf shall

make an assertion referred to in subsection 48 (4), knowing that it is untrue.  1996, c. 2, Sched. A, s. 82 (2).

Same
(3) No person who makes a decision concerning a personal assistance service on an incapable recipient’s behalf

shall make an assertion referred to in subsection 63 (3), knowing that it is untrue.  1996, c. 2, Sched. A, s. 82 (3).

Penalty
(4) A person who contravenes subsection (1), (2) or (3) is guilty of an offence and is liable, on conviction, to a

fine not exceeding $10,000.  1996, c. 2, Sched. A, s. 82 (4).

Offence: misrepresentation of wishes
83. (1) No person shall knowingly misrepresent wishes someone has expressed with respect to treatment,

admission to a care facility or a personal assistance service.  1996, c. 2, Sched. A, s. 83 (1).

Penalty
(2) A person who contravenes subsection (1) is guilty of an offence and is liable, on conviction, to a fine not

exceeding $10,000.  1996, c. 2, Sched. A, s. 83 (2).

Offence: decision contrary to wishes
84. (1) A person who knowingly contravenes paragraph 1 of subsection 21 (1), paragraph 1 of subsection 42 (1)

or paragraph 1 of subsection 59 (1) is guilty of an offence and is liable, on conviction, to a fine not exceeding $10,000.
1996, c. 2, Sched. A, s. 84 (1).

Exception
(2) Subsection (1) does not apply if the person acts in accordance with permission given under section 36, 53 or

68 or in accordance with directions given under section 35, 37, 52, 54, 67 or 69.  1996, c. 2, Sched. A, s. 84 (2).

Regulations
85. (1) The Lieutenant Governor in Council may make regulations,

(a) prescribing facilities as care facilities for the purpose of clause (b) of the definition of “care facility” in subsection
2 (1) and providing transitional rules for the application of the Act to such facilities;

(b) for the purpose of the definition of “evaluator” in subsection 2 (1), prescribing categories of persons as evaluators
and prescribing the circumstances in which those persons or other persons described in the definition may act as
evaluators;

(c) prescribing categories of persons as health practitioners for the purpose of the definition of “health practitioner” in
subsection 2 (1);

(d) prescribing things that do not constitute a personal assistance service for the purpose of the definition of “personal
assistance service” in subsection 2 (1);

(e) prescribing places, programs, providers and circumstances for the purpose of the definition of “recipient” in
subsection 2 (1);

(f) prescribing things that do not constitute treatment for the purpose of the definition of “treatment” in subsection
2 (1);

(g) prescribing excluded acts for the purpose of clause 3 (1) (b);

(h) governing determinations by health practitioners of capacity with respect to treatment and governing
determinations by evaluators of capacity with respect to admission to a care facility or a personal assistance
service;
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(i) prescribing health facilities for the purpose of subsection 24 (1);

Note: On a day to be named by proclamation of the Lieutenant Governor, subsection (1) is amended by the Statutes of
Ontario, 2007, chapter 8, subsection 207 (18) by adding the following clauses:
(i.1) prescribing a situation as a crisis for the purposes of the definition of “crisis” in section 39;
(i.2) clarifying the modifications necessary in the application of Part III under section 54.2;
See: 2007, c. 8, ss. 207 (18), 232 (2).

(j) regulating the amounts that a person who is entitled to copy medical or other health records under subsection
76 (2) may be charged for copies of the records;

(k) governing the transfer of information between an evaluator and the person responsible for authorizing admissions
to a care facility, or between an evaluator and the member of a service provider’s staff who is responsible for a
personal assistance service;

(l) governing the transfer of information that is relevant to the making of a decision under this Act concerning a
treatment, admission to a care facility or a personal assistance service, including regulating the disclosure of such
information to the person who is the subject of the decision or to his or her substitute decision-maker and requiring
or permitting the disclosure of such information with the consent of the person or his or her substitute decision-
maker;

(m) prescribing forms for the purpose of this Act or the regulations.  1996, c. 2, Sched. A, s. 85 (1); 2007, c. 8,
s. 207 (17); 2009, c. 26, s. 10 (3).

Application
(2) A regulation may be general or specific in its application.  1996, c. 2, Sched. A, s. 85 (2).

86. Repealed:  1996, c. 2, Sched. A, s. 86 (2).

Transition, treatment
87. (1) This Act applies to a treatment that is begun after the day this Act comes into force, even if a finding as to

capacity was made or consent was given before that day.  1996, c. 2, Sched. A, s. 87 (1).

Same
(2) This Act does not apply to a treatment that is begun on or before the day this Act comes into force.  1996,

c. 2, Sched. A, s. 87 (2).

Transition, admission
88. (1) This Act applies to the admission to a care facility of a person who is placed on the waiting list for the

facility after the day this Act comes into force, even if a finding as to capacity was made or consent was given before that
day.  1996, c. 2, Sched. A, s. 88 (1).

Same
(2) This Act does not apply to the admission to a care facility of a person who is placed on the waiting list for the

facility on or before the day this Act comes into force.  1996, c. 2, Sched. A, s. 88 (2).

Application of section
(3) This section does not apply to a care facility described in clause (d) of the definition of “care facility” in

subsection 2 (1).  1996, c. 2, Sched. A, s. 88 (3).

Transition, section 19
89. Section 19 applies to an appeal commenced before the day this Act comes into force if, on the day this Act

comes into force, the appeal has not been finally disposed of and an order authorizing administration of the treatment
before the final disposition of the appeal has not been made.  1996, c. 2, Sched. A, s. 89.

Transition, section 32
90. (1) If, on the day this Act comes into force, an application commenced under section 28 of the Consent to

Treatment Act, 1992 has not been finally disposed of,
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(a) subsections 32 (3) and (4) of this Act apply to the application;

(b) subsection 32 (2) of this Act does not apply to the application; and

(c) subsection 28 (6) of the Consent to Treatment Act, 1992, as it read immediately before the day this Act comes into
force, continues to apply to the application.  1996, c. 2, Sched. A, s. 90 (1).

Same
(2) For the purpose of subsection 32 (5) of this Act, a final disposition of the following applications shall be

deemed to be a final disposition of an application under section 32 of this Act:

1. An application commenced under section 28 of the Consent to Treatment Act, 1992 before the day this Act comes
into force.

2. An application commenced under section 51 of the Mental Health Act before the day subsection 20 (40) of the
Consent and Capacity Statute Law Amendment Act, 1992 came into force.  1996, c. 2, Sched. A, s. 90 (2).

Transition, section 33
91. (1) If, on the day this Act comes into force, an application commenced under section 29 of the Consent to

Treatment Act, 1992 has not been finally disposed of,

(a) subsections 33 (5) and (6) and clauses 33 (7) (a), (b) and (c) of this Act apply to the application;

(b) subsections 33 (3) and (4) of this Act do not apply to the application; and

(c) subsections 29 (3) and (7) of the Consent to Treatment Act, 1992, as they read immediately before the day this
Act comes into force, continue to apply to the application.  1996, c. 2, Sched. A, s. 91 (1).

Same
(2) Clause 33 (7) (d) and subsection 33 (8) of this Act apply to an appointment made pursuant to an application

commenced under section 29 of the Consent to Treatment Act, 1992 before the day this Act comes into force.  1996, c. 2,
Sched. A, s. 91 (2).

Transition, section 34
92. (1) If, on the day this Act comes into force, an application commenced under section 32 of the Consent to

Treatment Act, 1992 has not been finally disposed of,

(a) subsections 34 (3), (4), (5) and (6) of this Act apply to the application; and

(b) subsection 34 (2) of this Act does not apply to the application.  1996, c. 2, Sched. A, s. 92 (1).

Same
(2) For the purpose of subsection 34 (7) of this Act, a final disposition of an application commenced under section

32 of the Consent to Treatment Act, 1992 before the day this Act comes into force shall be deemed to be a final
disposition of an application under section 34 of this Act.  1996, c. 2, Sched. A, s. 92 (2).

Transition, section 35
93. If, on the day this Act comes into force, an application commenced under section 30 of the Consent to

Treatment Act, 1992 has not been finally disposed of, subsections 35 (2) and (3) of this Act apply to the application if it
was commenced by a person who is a substitute decision-maker as defined in Part II of this Act.  1996, c. 2, Sched. A,
s. 93.

Transition, section 36
94. If, on the day this Act comes into force, an application commenced under section 31 of the Consent to

Treatment Act, 1992 has not been finally disposed of, subsections 36 (2) and (3) of this Act apply to the application if it
was commenced by a person who is a substitute decision-maker as defined in Part II of this Act.  1996, c. 2, Sched. A,
s. 94.

95. Omitted (enacts short title of this Act).  1996, c. 2, Sched. A, s. 95.

______________
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Introduction 

SHARE > liD ••• 
The purpose of this practice guide is to articulate the expectations of the 
medical profession for its members. The guide does not set out any new 

expectations for physicians. but is an articulation 01 existing values that provide 

the foundation for the practise of medicine. From these overarching values flow 
principle. of practice and related dutie •. Together. the values. principles and 
duties of medical professionalism enable the profession to provide the best 

quality care. 

Medical professionalism is the translatioo of the values of the profession -
compassion. service, altruism, and trustworthiness - into action. Medical 
professionalism Is demonstrated when these values are upheld in the everyday 
interactions that comprise each _. own medical practice. 

Professionalism also underpins the social contract between the medical 
profession and the pubWc: In return for a monopoly over the praclice of 
medicine. profassionat autonomy and the privilege of selfragulation. the 
profession has made a commibnent to competence. integrity. altruism, and the 
promotion of the public good within its domain. This social contract is reflected In 

the ethical tenets 01 the profession. the legislation governing the profession. and 
the standards of practice for phys!cians. 

The social contract is a covenant 01 the profession as a collective. Individual 
physicians are not expected to assume responsibility for society at targe. but to 

uphold the social contract through their commHment to their profession. their 
medical practice. and their patients. 

This practice guide is intended to: 

1. ~ the profession's values and the principles at madicaI practice; 

2. Provide assistance to the membership in detennlnlng its specific duties 
and the reasons for those duties; and 

3. Organize the existing policies at the CoIage of Physicians and Surgeons 

of Ontario within a principled framework and provide a basis for new 
policy development. Ail College poticies will be expWclity grounded in the 

values. principles end duties set out in this guide. Practicai examples will 

iUustrate how the policies apply in day-to~ay medical practice. 

The values. pmclples and duties are Intended to provide broad guidance to the 

profession, rather than describe specific standards for practice or create legal 
obligations. Physicians are encouraged to refer to the relevant College policies 
for more specific guidance about their obligations. including those set out in 
legislation end by~aw. 

Assimilating Into day-to-day practica the values. principles and duties set out In 

this gulda is a high ideal that may seem to be overwhelming. However. ft is 
worth striving for and is not unachievable. In fact. it is exhibited daily in 
physicians' offices and hospitals across Ontario. reHecting the longstanding 
tradition of excellence in the medical profession. 

The overarchlng values-compassion, service, altruism, and trustworthiness-

Medical Profe •• lonaUsm and 
College PoI_ 

Medicine is about compassion. service, 
altruism, and trustworthiness, values 

-that have a/ways and wHl continue to 
gum the profession. 

This is Exhibit C referred to in 
the Affidavit of Gerald Ashe, 
sworn (or affinned) before me 
on December .K, 2015 

. ssioner for taking 
vits for Ontario 

Dorothy June Wade, • C ... "oiooioI ... c. 
PnMncoolOnlario, far __ F ....... - ... ~ E>piW ~a. 201e. 
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and the principles of the profession will remain constant. The specific duties that

flow from the values/principles, however, may change as the environment

changes. This guide has been prepared with the recognition that change is

inevitable and any guidance to the profession should be capable of responding

to new issues. To remain responsive, the College welcomes your feedback on

this guide and the policies it frames.

Back To Top

The Role of the College
The College is the embodiment in statute of the ethics of the profession. The

College’s primary obligation to the public is to ensure that members of the

profession are competent in the areas in which they practice. The College’s

motto is ‘The best quality care for the people of Ontario by the doctors of

Ontario’. Quality care involves more than clinical excellence—it is also safe,

effective and compassionate practice.

Incorporating ethical principles of practice and existing legislation into College

policies is one way for the College to fulfill  its mandate of ensuring quality care

for the people of Ontario. The College and, through the College, the profession,

expect compliance with these policies.

Use of this Guide
The Practice Guide outlines to the profession and the public the expectations

the medical profession holds for itself. It can not and is not intended to address

every situation that may arise in the practice of medicine. For specific situations

that are not covered here, physicians should rely on the values and principles

articulated to guide their practice, and should not hesitate to seek advice.

This practice guide does not stand alone. There are many resources available,

which through varying approaches, provide excellent guidance to physicians on

how to practice well. These include the principles of bioethics, the Royal College

of Physicians and Surgeons of Canada’s CanMEDS framework, the Canadian

Medical Association’s Code of Ethics, and codes and guidelines from other

medical leaders across Canada and internationally. The CPSO’s practice guide

is not intended to replace these resources; rather, it is intended to organize the

information in a way that will best guide Ontario physicians in how to meet the

expectations of their profession. It should be used in companionship with other

resources, rather than in isolation. A more complete list of helpful resources has

been provided at the end of this document.

This guide is designed to be of use to multiple stakeholders, including:

practising physicians; patients and the public; medical students and residents;

educators and clinical teachers; other health care professionals; administrators;

and government and public officials.

80 College Street, Toronto, Ontario, M5G 2E2 Follow CPSO

Back to Top

Home | About Us | What's New | Public Register | Policies & Publications | Registration | CPSO Members | Site Map | Search | Privacy | Contact Us
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The Practice Guide

ThePractice Guide: Medical Professionalism and College Policies,

introduced in 2007, articulates our profession’s existing values –

compassion, service, altruism, and trustworthiness – which

provide the foundation for the practice of medicine.

But the practice guide is much more than a blanket statement of positive

values. It will assist you in determining your specific duties and explains

the reasons for those duties. And because College policies are built right

into the framework, it becomes clear how policies are grounded in the

values and principles of practice. The format of the guide allows the

values, principles and policies to flow into each other, providing both

relevance and resonance.

Medical professionalism is the translation of these values into practice and underpins the

social contract between the medical profession and the public: in return for the privilege of

self-regulation, the profession makes a commitment to promote the public good.

The social contract is a covenant of the profession as a whole. Individual physicians are not

expected to assume responsibility for society at large but to uphold the social contract

through their commitment to their profession, their medical practice, and their patients.

Translating these values and principles into practice isn’t always easy. But it is achievable.

In fact, these values are exhibited daily in physicians’ offices and hospitals across Ontario,

reflecting the profession’s longstanding tradition of excellence.

What the guide does not do is describe specific standards for practice, create legal

obligations or provide guidance for every situation that may arise in the practice of medicine.

For specific situations that are not covered here, you should rely on the values and principles

to guide your practice, and do not hesitate to seek advice.

The guide’s continued relevance demands that it reflect an evolving environment. So while

values and principles are not likely to change, it is possible that specific duties and policies will.

To remain responsive, the College welcomes your feedback on the guide and the policies it

frames. Key sections from the practice guide follow, and the complete guide and all policies

and publications are available on-line at www.cpso.on.ca under Policies and Publications.
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VALUES OF THE PROFESSION

Compassion

Individual doctors serve their patients by assessing, diagnosing and treating patients, and

through rehabilitation and habilitation, palliation, health promotion, and disease prevention.

However, medicine is more than procedures and physicians are more than purveyors of

technology. Compassion is fundamental to the relationship between the patient and the

doctor. Compassion is defined as a deep awareness of the suffering of another coupled with

the wish to relieve it.

Service

Service means working for the benefit of another. Doctors in Ontario are dedicated to serving

their patients.

To serve their patients, physicians must be competent in the medical areas in which they

practice. Competence requires the application of current knowledge with requisite skill and

judgment needed to meet the patient’s medical needs. In this, physicians should strive for

excellence.

Service is not only competence; it is also putting the patient first. A physician has professional

responsibility to their patients, individually and collectively; their patients’ families; their own

practice; and the health care system. However, at any given time a physician’s primary

responsibility is to the individual patient before them.

Physicians, as a profession, also have a collective responsibility to the public, which is

demonstrated by collaborating with and supporting colleagues and other health professionals,

and participating in self-regulation in the public interest. The profession has a critical

responsibility to the public as a whole via its responsibility to regulate. Just as doctors serve

patients, the College, as the representative of the profession in self-regulation, has the ethical

and statutory responsibility to serve the public by regulating physicians in the public interest.

Altruism

Altruism, as a principle of action, is the highest commitment to service. Altruism in medicine is

defined as practising unselfishly and with a regard for others.

Patients’ needs are paramount and must be considered before the individual physician’s

needs, the needs of physicians as a group, or the public as a whole. This is not to say that

physicians must sacrifice their health or other important aspects of their life for their patients.

Rather, it means that when providing care to a patient, a physician should always put that

patient first.
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Trustworthiness

Trustworthiness is the cornerstone of the practice of medicine. It is the demonstration of

compassion, service and altruism that earns the medical profession the trust of the public.

This trust manifests itself in the social contract between the profession and the public, as well

as the relationship an individual patient has with his or her doctor.

Maintaining trust is an important aspect of medical professionalism. Patients must be able to

trust that the physician will always uphold the values of the profession; in the absence of the

trusting relationship the physician cannot help the patient and the patient cannot benefit from

the relationship.

Overarching principles of practice flow from the values articulated above. The principles of

practice, in turn, ground the specific duties of the individual physician.

Physicians accepted into practice in Ontario meet a standard of excellence in education and

performance. Patients trust their physicians to be clinically competent in all areas of their

practice. However, competence is more than just clinical skills and knowledge; it is also

practising safely and effectively. Safe and effective care is achieved when physicians know

about and abide by their professional obligations, and are competent as communicators,

collaborators, advocators, and managers. It is expected that throughout a physician’s career

he or she will maintain his or her competence to ensure that patients receive the best care

possible.

The principles of practice listed below encompass these competencies. Duties reflect the

profession’s values and demonstrate the principles of practice in action.

A. INDIVIDUALLY TO THE PATIENT

Principles of Practice

The doctor-patient relationship is the foundation of the practice of medicine. It reflects the

values of compassion, service, altruism, and trustworthiness. Trustworthiness is the

cornerstone of the doctor-patient relationship; without trust a good doctor-patient relationship

cannot exist.

Physicians have a fiduciary duty to their patients — because the balance of knowledge and

information favours the physician, patients are reliant on their physicians and may be

vulnerable. The patient must always be confident that the physician has put the needs of the

patient first. This principle should inform all aspects of the physician’s practice.

Physicians are expected to make their patient’s needs the first priority, but accomplishing this

requires a broader focus than the direct physician-patient relationship. In order to meet

individual patient needs, physicians should consider their contributions to their individual

patients, but also to their own practice, the community, and the health care system. Physicians

hold a respected position in society and, in return, they have responsibilities. Physicians

should never forget that their primary responsibility is to the patient(s) standing before them,

either individually or collectively.
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Duties

1. Demonstrating Professional Competence

Physicians should be skilled clinicians committed to the values of the profession.

Physicians should be committed to lifelong learning and be responsible for maintaining the

medical knowledge and clinical skills necessary to provide the highest possible quality of care

to patients.

At all times physicians should:

• be aware of deficiencies in knowledge or ability;

• obtain help when needed; and

• ensure that their practice matches their level of competence.

In terms of individual patient care, physicians should provide medical care based on objective

evidence whenever possible. This includes demonstrating a sense of inquiry and taking a

scientific approach to solving clinical issues for the benefit of the patient.

2. Maintaining Confidentiality

An important component of trust is the honest and compassionate communication of

information in complete confidence.

Receiving and giving sensitive patient information is essential to the physician’s ability to

provide quality care to the patient. Patients give information to physicians in a unique context

where they have the utmost faith that the physician will maintain patient privacy and

confidentiality.

Physicians must safeguard patient information. Occasionally, however, their responsibility to

the public outweighs their responsibility to an individual patient, necessitating reporting to

another party.

3. Collaborating with Patients and Others

Providing the best quality care for the people of Ontario requires physicians to work together

effectively — with patients, other doctors and other health professionals — within the

organizations, institutions and systems for health care delivery in Ontario.

Collaboration with an individual patient is essential to providing good medical care. The

physician must work with the patient in order to understand the patient’s health care needs, to

formulate treatment plans that are optimal for the patient, to ensure that the patient remains

informed about his or her care, and to address patient questions and concerns. To maximize

the effectiveness of collaboration, physicians must have patients’ trust, which is maintained,

in part, through effective communication and treating patients with respect.

127



11

Collaboration is not only about getting along and treating others with respect — although this

is extremely important — it is also about recognizing and accepting the unique roles and

contributions of other health professionals. The best interests of patients are served when

physicians utilize the skills of others, whether they are physicians or other health

professionals.

Good quality health care is often delivered by a team of professionals and individuals who

contribute expertise in a variety of ways. To achieve the goal of providing the best possible

health care to patients, physicians should also make a commitment to those others who share

this goal. Physicians should work respectfully and collaboratively with other members of the

health care team to maximize the quality of patients’ care.

4. Communicating with Patients and Others

Good communication is a fundamental component of a trusting doctor-patient relationship.

Communications with patients, their families, colleagues, and other health care professionals

should always reflect civility and professionalism.

Physicians should ensure that patients are appropriately informed about their medical care. All

communication with patients should recognize an individual patient’s autonomy and

demonstrate a collaborative approach to patient decision-making.

Physicians should demonstrate cultural sensitivity in their communication with patients and

families.

Physicians should demonstrate an awareness of their own values and how their values relate

to or differ from those of their patients and families.

While communicating with compassion and engendering the trust of patients are vital to the

doctor-patient relationship, physicians should also be aware of boundary issues and the

potential for transference in the doctor-patient relationship.

Should conflict arise, either between the physician and patient, or the patient’s family, the

physician should work with the patient, the patient’s family (if the patient consents) and any

other supports to resolve the conflict respectfully. However, if the patient wishes to limit the

information available to family or even other health care professionals who are also providing

care, the physician must respect that decision.

In communications with the community at large, physicians must ensure that representations

they make are, to the best of their knowledge, truthful.

Physicians should participate in educating patients and colleagues to ensure that medical

knowledge is appropriately conveyed to facilitate health promotion and disease prevention.
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5. Managing Conflicts of Interest

A physician must always act in the patient’s best interests.

A physician’s interests should not be in conflict with the patient’s. Any conflicts of interest

must be properly managed so as not to compromise the patient’s best interests, or be

avoided.

Physicians should guard against compromising their duty to their patients by pursuing

personal advantage, whether financial or otherwise, at the expense of the patient. Physicians,

like any other member of society, are entitled to earn an income and be paid appropriately for

their services to patients. However, in all situations where a conflict of interest arises in the

course of professional duties and activities, physicians should recognize the conflict, ensure

that the patient’s best interests remain paramount and, where appropriate, disclose the

conflict of interest to the patient.

Physicians should also be aware of the possibility of damage to the reputation of the

profession by the appearance of a conflict, even though an actual conflict may not exist, and

avoid creating such a perception.

6. Advocating for Patients

Advocacy is an important component of the doctor-patient relationship; physicians should,

individually and collectively, advocate for their patients. Advocacy involves the responsible use

of expertise and influence to advance patients’ health care interests.

Individuals: The health care system is a complex network of care providers, services and

benefits. To ensure that patients receive fair and efficient treatment by others involved in their

care, physicians should use their knowledge of the system to assist their patients in

successfully navigating this network.

Communities and Populations: Physicians have a responsibility to advocate on behalf of their

patients to advance policies that promote the health and well-being of the public.

B. AS A MEMBER OF THE PROFESSION, COLLECTIVELY
TO THE PUBLIC

Principles of Practice

That the values of compassion, service, altruism, and trustworthiness apply to the individual

doctor-patient relationship is clear. Physicians have responsibilities to patients which, as

noted earlier, are paramount. However, these values are also reflected in the individual

physician’s responsibility to the profession of medicine, inasmuch as the medical profession

works together to serve the public interest.
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Duties

1. Participating in Self-Regulation

Physicians have been granted the privilege of self-regulation. Society allows physicians to

regulate themselves in return for the covenant that this regulation will occur in the public

interest. The social contract between the public and the profession places certain

responsibilities on the physician as an individual, with respect to his or her colleagues and

with respect to collective involvement for the best interests of patients and the community.

Meeting these responsibilities requires efficient and appropriate governance and a reliable

system of accountability. It is not enough for physicians to accept regulation. To ensure the

continuity of self-regulation, each physician should, along with the College, participate in the

self-regulatory process.

The goal of regulation is to serve the public by ensuring the best quality care for patients in

Ontario. Both the College and individual physicians have a responsibility to ensure quality care

by continually improving skills and behaviour as well as responding to concerns around

practice/behaviour.

The responsibility for maintaining medical professionalism lies with physicians themselves.

Acting in concert with his or her peers, each physician contributes to defining the expectations

or standards of the profession as a whole. Individually, each physician upholds those

standards in his or her own actions. Fulfillment of this duty is essential to self-regulation.

2. Reporting

Physicians must be aware of their reporting obligations and be truthful and forthright in their

reports, whether in the context of patient charting, recording of research results, or providing

expert information to third parties (i.e., the court, WSIB, insurance companies).

Physicians have a legal and professional duty to keep information about their patients private

and confidential. However, under certain circumstances, physicians are required by law, or

expected by the College, to report particular events or patient conditions to the appropriate

government or regulatory agency. These are ‘mandatory reports’, and are an acceptable

breach of patient privacy and confidentiality for a greater societal good.

3. Educating

Physicians should teach and learn. The profession, and its service to patients, can only be

improved by taking a collaborative approach, participating in peer reviews, supporting each

other, educating and mentoring each other, and participating in formal education — both

within and outside of the profession.

When they are involved in teaching others, physicians should provide instruction in the

context of the values set out above.

By teaching others — colleagues, students, other health professionals, their patients, and the

community —physicians help ensure that high quality care will be provided to their individual

patients and the public in general.

130



14

4. Learning

Physicians have a duty to seek out new evidence and knowledge, to share this knowledge with

others and to apply it in practice.

Physicians are expected to keep abreast of current developments in their field, which includes

maintaining an awareness of relevant practice guidelines and implementing them as

appropriate. All research must be initiated and pursued in an ethical manner.

5. Advocating for a Safe Health Care System

A health care system that balances safety, caring and effectiveness is the best way to ensure

patients receive high quality care. To improve the quality of care that the system provides,

physicians should work collaboratively with other professionals to reduce the incidence of

medical error and adverse outcomes.

Physicians should also collaborate with others for the effective management of health care

resources.

6. Collaborating with Other Health Care Professionals

In addition to an individual physician’s responsibility to collaborate with other members of

a health care team in providing care to individual patients, physicians as a group have a

responsibility to collaborate with other health care professionals in order to serve Ontario

patients.

This kind of collaborative interaction between physicians and others includes the exchange

of information; developing collaborative guidelines; fostering positive relationships at the

institutional level; sharing decision-making, where appropriate and in the patient’s best

interest; and developing policies that ensure quality of care.

C. TO THEMSELVES AND COLLEAGUES

Principles of Practice

The practice of medicine is challenging. Physicians are expected by the profession and the

public to meet high standards for excellence in the care they provide to patients. In addition,

physicians often face competing demands — from patients, other health care professionals,

the health care system, and from the expectations the physician holds for him or herself.

These factors can give rise to stress, fatigue, exhaustion and frustration, which can have an

impact on both the physician personally and the care the physician is able to provide to his or

her patients.

Physicians, as a group, should provide mentorship, support and care to one another, in order

to ensure their patients receive quality care, as well as to maintain their own personal

wellness.
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Duties

1. Mentorship

Physicians should be prepared to provide to colleagues, and accept from colleagues, both

formal and informal mentorship. Mentorship involves the sharing of knowledge, experience

and ideals, and allows physicians the opportunity to obtain advice and support in their various

physician roles. As mentors, physicians should lead by example.

Mentorship is also an informal mechanism for maintaining the high expectations and

standards of the profession.

2. Wellness

Physician wellness is a critical component of the professional practice of medicine. Wellness is

defined as the condition of good physical and mental health necessary to provide high quality

care to patients and to fulfill the duties noted above.

Because physicians cannot serve their own patients if they are not well, physicians may have

to put their own needs for wellness ahead of the needs of individual patients or the public as a

whole in some circumstances.

Physician wellness is also important for its own sake, independent of any responsibility to

others.

Physicians should only care for patients when they are well enough to do so. In order to ensure

that patients receive high quality care, physicians have a responsibility to:

• be aware of their own health, which includes being able to recognize when they are not

well enough to provide competent care;

• obtain help, if necessary, from colleagues, their own physician, or other supports, in order

to ensure their own wellness;

• adjust their practice, as necessary, to ensure that patients can and do receive appropriate

care.

The best interests of patients are served when physicians take time to meet their own needs

and are continually aware of their own wellness. This means recognizing limits imposed by

fatigue, stress or illness and taking care to ensure a healthy work-life balance. This is not

always easy. Physicians set high expectations for themselves and may not immediately

recognize either transient or longer term periods of incapacity. Recognition of transient

incapacity is particularly difficult.

In leading by example for patients and colleagues, physicians should avoid self-treatment.

Instead, physicians should try to establish a relationship as a patient with another physician

they trust for care and should seek advice about their own care from that physician.

If a physician knows that he or she has a serious condition that could be passed on to

patients, or that his or her judgment or performance could be significantly affected by a

condition or illness, or its treatment, that physician should seek professional advice about

ongoing clinical practice.
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3. Collegiality

Collegiality is cooperative interaction between colleagues. The collegiality of relationships can

affect the comprehensiveness and continuity of care patients receive, particularly through the

referral and consultation processes. For this reason, physicians should be collegial in their

dealings with one another. Mutual trust, respect, and knowledge of each other’s expertise,

skills and responsibilities are all important to establishing collegial relationships.

This is not to say that collegiality may be used to mask ineffective or inappropriate practice, or

to protect incompetent or incapacitated physicians. Rather, physicians should accept and

support meaningful peer evaluation as a mechanism for upholding the standards of the

profession.

Collegiality also fosters cooperation as a profession. At times, it is as a unified voice that

physicians can best advance their patients’ interests. Physicians should support each other

not only individually, but should also, collectively, support the profession in working for the

public interest.

Physicians should enter into professional associations and collaborations only if, in doing so,

they can maintain professional integrity and safeguard the interests of their patients.

MANAGING CONFLICTING DUTIES

Conflict among the duties outlined in the guide is inevitable. When conflict arises, you should

first refer to the fundamental values that ground the principles and duties that follow. For

example, if there is a conflict between a physician’s obligation to a patient and the obligation

to the system (e.g., efficiency), the profession’s commitment to the value of altruism makes it

clear that the patient should always come first.

Conflicts will not always involve a clear choice between values, instead requiring a balancing

of duties and values to determine the best way to proceed. Consultation with colleagues, the

College and/or the CMPA or other insurance provider is often the best way to work through

these issues.

To remain responsive, the College welcomes your feedback on the guide and the policies it

frames, all of which are available on-line at www.cpso.on.ca.
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Appendix 1 

1 CPSO Interim Guidance on Physician-Assisted Death 

2 I. Introduction 
3 
4 Historically, it has been a crime in Canada to assist another person in ending his/her own life. 
5 This criminal prohibition has applied to circumstances where a physician provides or administers 
6 medication that intentionally brings about a patient's death, at the request of the patient. This is 
7 often termed physician-assisted death. 
8 
9 In the case of Carter v. Canada1

, the Supreme Court of Canada (SCC) considered whether the 
10 criminal prohibition on physician-assisted death violates the rights of competent adults, 
11 who are suffering intolerably from grievous and conditions, and seek 
12 assistance in dying. The SCC unanimously determined prohibition on physician-
13 assisted death does violate the Charter rights of is unconstitutional. 
14 
15 The SCC suspended its decision for 12 months the federal 
16 and/or provincial governments to design, if 'ovl~rn the provision 

that may be 17 of physician-assisted death. On this date, 
18 imposed in future legislation or physicians 
19 adults who are suffering into,ler;abl'lIiI 
20 their lives. 
21 
22 II. 
23 
24 This document serves as interim guidance for the profession, in the absence of a framework to 
25 govern the provision of death. It articulates: \" 
26 
27 in College policies and legislation that 
28 
29 
30 

31 
32 
33 
34 
35 

set out by the SCC; and 
ctic:e-rela'ted elements specific to the provision of 

ipwnrk to govern the provision of physician-assisted death, 
the guidance provided in this document. 

36 III. 
37 

Guiding Principles 

38 
39 
40 
41 
42 
43 

The key values of medical professionalism, as articulated in the College's Practice Guide, are 
compassion, service, altruism and trustworthiness. The fiduciary nature of the physician-patient 
relationship requires that physicians prioritize patient interests. In doing so, physicians must 
strive to create and foster an environment in which the rights, dignity and autonomy of all 
patients are respected. 

1 Carter v. Canada (Attorney General), 2015 see 5. 

This is Exhibit D referred to in the Affidavit of Gerald 
Ashe, sworn (or affmned) before me on December}:::, 2015 
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Physicians embody the key values of medical professionalism and uphold the reputation of the 44 
profession by, among other things:   45 

46 
Acting in the best interests of their patients, and ensuring that all patients receive 47 
equitable access to care; 48 
Communicating sensitively and effectively with patients in a manner that supports their 49 
autonomy in decision-making, and ensures they are informed about their medical care; 50 
and 51 
Demonstrating professional competence, which includes meeting the standard of care 52 
and acting in accordance with all relevant and applicable legal and professional 53 
obligations. 54 

55 
IV. Interim Guidance on Physician-Assisted Death 56 

57 
A. Criteria 58 

In accordance with the SCC’s decision in Carter v. Canada, for an individual to access physician-59 
assisted death, he/she must:  60 

1. Be a competent adult; 61 
2. Clearly consent to the termination of life; 62 
3. Have a grievous and irremediable medical condition (including an illness, disease or 63 

disability);  and 64 
4. Experience enduring suffering that is intolerable in the circumstances of his or her 65 

condition. 66 

Physicians must use their knowledge, skill and judgment to assess an individual’s suitability for 67 
physician-assisted death, against the above criteria.  At this time, the College advises that 68 
Ontario physicians should only provide physician-assisted death to residents of Ontario, who are 69 
insured under the Ontario Health Insurance Plan (OHIP). 70 

71 
The content that follows elaborates upon each element of the criteria for physician-assisted 72 
death. 73 
 74 

1.  Competent adult  75 
 76 
i) Adult 77 

78 
The wording of the SCC’s decision indicates that physician-assisted death is available only to 79 
competent adults.  The SCC did not expressly define the term “adult” in this context.    80 

81 
ii) Competence 82 

83 
The College interprets the requirement that the adult be ‘competent’ to refer to decision-making 84 
capacity. Under the Health Care Consent Act, 1996 (and as reflected in the College’s Consent to 85 
Treatment policy), a patient is capable if they are able to understand the information that is 86 
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relevant to making the decision, and able to appreciate the reasonably foreseeable 87 
consequences of a decision or lack of decision.  The patient must understand and appreciate the 88 
history and prognosis of their medical condition, treatment options, and the risks and benefits of 89 
each treatment option.   90 

91 
With respect to physician-assisted death specifically, the treatment options discussed with the 92 
patient must include all reasonable and available palliative care interventions.  The College’s 93 
Planning for and Providing Quality End-of-Life Care policy sets out the College’s expectations of 94 
physicians regarding planning for and providing quality care at the end of life, including 95 
proposing and/or providing  palliative care where appropriate.   96 
 97 

The patient must understand and appreciate the certainty of death upon taking or having the 98 
physician administer the lethal medication.  A patient’s capacity is fluid and may change over 99 
time. Therefore, physicians must be alert to potential changes in the patient’s capacity.  100 

101 
2. Clearly consents to the termination of life 102 

A patient who seeks physician-assisted death must clearly consent to the termination of life.  The 103 
SCC highlighted that the process and requirements for obtaining informed consent in other104 
medical decision-making contexts, are also applicable to physician-assisted death. 105 

106 
The College’s Consent to Treatment policy outlines the legal requirements of valid consent as set 107 
out in the Health Care Consent Act, 1996.  In order for consent to be valid it must be related to 108 
the treatment, fully informed, given voluntarily, and not obtained through misrepresentation or 109 
fraud.   110 

111 
The physician must be satisfied, on reasonable grounds, that the patient’s decision to undergo 112 
physician-assisted death has been made freely, without coercion or undue influence from family 113 
members, health-care providers or others.  The patient must have a clear intention to end 114 
his/her own life after due consideration.  The request for physician-assisted death must be non-115 
ambivalent. The patient must have requested physician-assisted death him/herself, thoughtfully 116 
and in a free and informed manner. 117 

118 
During this time of regulatory uncertainty, the College advises physicians to decline requests for 119 
physician-assisted death when made through an advance directive, or the patient’s substitute 120 
decision maker.    121 

122 
3. Grievous and irremediable medical condition 123 

The SCC indicated that a grievous and irremediable medical condition can include an illness, 124 
disease or disability. To determine whether the patient has a grievous and irremediable medical 125 
condition, the physician must assess the patient and render a diagnosis and prognosis of the 126 
patient’s condition. 127 
 128 
‘Grievous’ is a legal term that applies to serious, non-trivial conditions that have a significant 129 
impact on the patient’s well-being.  ‘Irremediable’ is a broad term to capture both terminal 130 
conditions and chronic conditions that by their nature cannot be cured.  As stated by the SCC, 131 
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‘irremediable’ does not require the patient to undertake treatments that are not acceptable to 132 
the individual.2 133 
 134 
For instance, the two lead plaintiffs in the SCC case of Carter v. Canada suffered from ALS, a 135 
terminal neurodegenerative disease, and spinal stenosis, a degenerative condition involving 136 
progressive compression of the spinal cord.  The SCC determined that the prohibition on 137 
physician-assisted death violated the constitutional rights of them both.    138 

139 
4. Enduring suffering that is intolerable 140 

The criterion that an individual experience intolerable suffering is subjective, meaning it is 141 
assessed from the individual’s perspective.  142 

143 
When a physician is determining whether a patient satisfies this element of the criteria, the 144 
physician must be satisfied that the patient’s condition causes them enduring physical and/or 145 
psychological suffering that is intolerable to the patient.  This may be demonstrated, in part, by 146 
communication of a sincere desire to pursue physician-assisted death, or through a dialogue 147 
with the patient about their personal experience managing their condition.    148 

149 
B. Fees 150 

The activities involved in both assessing whether a patient meets the criteria for physician-151
assisted death, and providing physician-assisted death, are currently insured services.  These 152 
activities may include, for instance, counselling and prescribing.  Accordingly, physicians must 153 
not charge patients directly for physician-assisted death, or associated activities.  Physicians are 154 
advised to refer to the OHIP Schedule of Benefits for further information.   155 

C. Conscientious Objection 156 

The SCC’s decision in Carter v. Canada does not compel physicians to provide physician-assisted 157 
death.  The SCC noted that the Charter rights of patients and physicians would have to be 158 
reconciled.   159 

160
At this interim stage, in the absence of a framework to govern the provision of physician-assisted 161 
death, physicians are directed to comply with the expectations for conscientious objections in 162 
general, set out in the Professional Obligations and Human Rights policy.     163 

164 
The following professional expectations are consistent with this policy:  165 

166 
Where a physician declines to provide physician-assisted death for reasons of conscience 167 
or religion, the physician must do so in a manner that respects patient dignity.  Physicians 168 
must not impede access to care, even if that care conflicts with their conscience or 169 
religious beliefs.  170 

171 

                   
2 Carter v. Canada (Attorney General), 2015 SCC 5 at para 127. 
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The physician must communicate his/her objection to the patient directly and with 172 
sensitivity, and inform the patient that the objection is due to personal and not clinical 173 
reasons.  In the course of communicating an objection, physicians must not express 174 
personal moral judgments about the beliefs, lifestyle, identity or characteristics of the 175 
patient. 176 

177 
In order to uphold patient autonomy and facilitate the decision-making process, 178 
physicians must provide the patient with information about all options for care that may 179 
be available or appropriate to meet the patient’s clinical needs, concerns and/or wishes.  180 
Physicians must not withhold information about the existence of any procedure or 181 
treatment because it conflicts with their conscience or religious beliefs. 182 

183 
Where a physician declines to provide physician-assisted death for reasons of conscience 184 
or religion, the physician must not abandon the patient.  An effective referral to another 185 
health-care provider must be provided.  An effective referral means a referral made in 186 
good faith, to a non-objecting, available, and accessible physician or agency.3 The referral 187 
must be made in a timely manner to allow patients to access care. Patients must not be 188 
exposed to adverse clinical outcomes due to a delayed referral.   189 

190 
D. Documentation Requirements 191 

The College’s Medical Records policy sets out physicians’ professional and legal obligations with 192 
respect to medical records.  The policy requires that physicians document each physician-patient 193 
encounter in the medical record.  This would include encounters concerning physician-assisted 194 
death.  The medical record must be legible, and the information in the medical record must be 195 
understood by other health professionals.   Where there is more than one health professional 196 
making entries in a record, each professional’s entry must be identifiable. 197 

198 
Each record of a physician-patient encounter, regardless of where the patient is seen, must 199 
include a focused relevant history, documentation of an assessment and an appropriate focused 200 
physical exam (when indicated), including a provisional diagnosis (where indicated), and a 201 
management plan.  Where a patient has requested physician-assisted death, the physician must 202 
document each element of the patient’s assessment in accordance with the criteria outlined 203 
above.  Further, all oral and written requests for physician-assisted death must be documented, 204 
as well as the physician’s determination that the patient is capable, acting voluntarily and has 205 
made an informed decision.   206 

207 
208 
209 

3 The College acknowledges that the number of physicians and/or agencies to which a referral would be directed 
may be limited, particularly at the outset of the provision of physician-assisted death in Ontario, and that this is 
relevant to any consideration of whether a physician has complied with the requirement to provide an effective 
referral.  In light of these circumstances, the College expects physicians to make reasonable efforts to remain 
apprised of resources that become available in this new landscape.   
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IV. Sample Process Map for Physician-Assisted Death4 210 
211 

The following process map outlines the steps that physicians may elect to follow in 212 
circumstances where a patient requests physician-assisted death.  This process map, which has 213 
been adapted from guidance provided in jurisdictions outside of Ontario, sets out specific 214 
practice-related elements for physicians who are willing to provide physician-assisted death.  As 215 
described above, where physicians are unwilling to provide physician-assisted death for reasons 216 
of conscience or religion, an effective referral to another health-care provider must be provided 217 
to the patient. 218 

219 
Stage 1:   Patient requests physician-assisted death 

FIRST REQUEST
o The patient makes the first request for physician-assisted death to the attending 

physician.   
o The attending physician must assess the patient to determine whether he/she meets the 

criteria for physician-assisted death.  As described above, the patient must: (1) Be a 
competent adult; (2) Clearly consent to the termination of life; (3) Have a grievous and 
irremediable medical condition (including an illness, disease or disability); and (4) 
Experience enduring suffering that is intolerable in the circumstances of his or her 
condition. 

o Along with documenting the patient’s assessment, the attending physician must 
document the date of the patient’s first request for physician-assisted death in the 
medical record. 
 

WAITING PERIOD  
o A waiting period of 15 days, prior to the patient submitting a second request for 

physician-assisted death, is advised. 
o In situations where time is of the essence, a shorter timeline may be considered. 

 
 SECOND REQUEST – DOCUMENTARY REQUIREMENT / WITNESSES 

o The second request for physician-assisted death by the patient requires formal 
documentation.  This follow-up request may be oral and transcribed by another party, or 
written by the patient.    

o The written request must be dated and signed by the patient, and include the signature of 
two witnesses who can attest that the patient is capable, acting voluntarily, and free from 
coercion.   

o The College advises that one of these witnesses not be someone who is: the attending or 
consulting physician; a relative; entitled to any portion of the estate; or an owner, 
operator, or employee of a health care facility where the patient is receiving treatment. 

                   
4 This sample process map aligns with the processes in place in established jurisdictions such as Oregon and the 
Netherlands, along with the following draft guidance documents on physician-assisted death recently released by 
select Canadian medical regulators and the Canadian Medical Association: (1)College of Physicians and Surgeons of 
Alberta, Appendix A: Informed Consent – The Special Case of Physician-Assisted Death (PAD) – Draft for Discussion 
(Sept. 2015); (2)The College of Physicians and Surgeons of Saskatchewan, Physician Assisted Dying Draft Guidance 
Document, Draft for Consultation (Sept. 2015) (3) Canadian Medical Association, Principles Based Recommendations 
for a Canadian Approach to Medical Aid in Dying – Draft (Aug. 2015). 

141



7 
 

220 
Stage 2:   Prior to the provision of physician-assisted death 

CAPACITY ASSESSMENT AND SECOND OPINION BY CONSULTING PHYSICIAN 
o The attending physician must assess the patient for capacity and voluntariness, or refer 

the patient for a specialized capacity assessment where the patient’s competence is in 
question.   

o The attending physician must remind the patient of his/her ability to rescind the request 
at any time. 

o A second consulting physician must ensure that the requisite criteria for physician-
assisted death have been met.  This includes assessing the patient’s capacity and 
voluntariness.     

o Both the attending and consulting physician must independently document that the 
patient is competent and able to consent. 

o If at any time the patient loses the mental capacity to rescind his/her decision, physician-
assisted death ceases to be an option. 

221 
222 

Stage 3:  Self-Administration or Physician Administration of Fatal Dose 
  

o Physician-assisted death includes both instances in which the physician provides the 
patient with the means to end his/her own life, and voluntary euthanasia, where the 
physician is directly involved in administering an agent to end the patient’s life. 
 

o Where the patient plans to self-administer the fatal dose of medication at home, 
physicians must help patients and caregivers assess whether this is a manageable option. 
Further, physicians must ensure that patients and caregivers are educated and prepared 
for what to expect, and what to do when the patient is about to die or has just died.  This 
includes ensuring that caregivers are instructed regarding whom to contact at the time of 
death.  For further information, physicians should consult the College’s Planning for and 
Providing Quality End-of-Life Care policy.  

o Physicians must exercise their professional judgement in determining the appropriate 
drug protocol to follow when providing physician-assisted death. Physicians may wish to 
consult the following peer-reviewed journal articles for drug protocols used in 
jurisdictions where physician-assisted death is legalized: 
 

i.  Willems, D.L., Groenewoud, J.H., van der Wal, G. (1999). Drugs used in physician-assisted 
death. Drugs & Aging. 15(5), 335-340. 

ii. Swarte, N.B. & Heintz, A.P. (2001). Guidelines for an acceptable euthanasia procedure. 
Best Practice & Research. Clinical Obstetrics & Gynaecology. 15(2), 313-321. 

223 
224 
225 
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V. Reporting and Data Collection 226 
227 

The College supports the establishment of a formal oversight and reporting mechanism that 228 
would collect data on physician-assisted death, and advocates that a data collection mechanism 229 
form part of the federal and/or provincial legislative framework.  A central data collection agency 230 
would help ensure compliance with specific requirements related to physician-assisted death, 231 
and help ascertain the prevalence of and circumstances leading to physician-assisted death in 232 
Canada. 233 
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December 2015 

TOPIC: 

ISSUE: 

COUNCIL BRIEFING NOTE 

Interim Guidance on Physician-Assisted Death 
Draft Document 

FOR DECISION 

• A Working Group comprised of physician and public members of Council has been 
struck to inform and direct the College's activities with respect to physician-assisted 
death. This has included developing the draft Interim Guidance on Physician
Assisted Death ("Interim Guidance"), which is provided for Council's consideration 
(Appendix 1). 

• It is intended that this document be finalized by February 2016, when the Supreme 
Court of Canada's (the SCC's) decision, Carter v. Canada1 (Carter), comes into 
effect. This document would be made available to the membership in the event that 
neither the provincial nor federal governments have guidance in place. 

BACKGROUND: 

• On February 6, 2015, the SCC released its decision in Carter. Although the SCC 
struck down the blanket prohibition on physician-assisted death, it does not have the 
authority to design an enabling regulatory framework for this new permissive regime. 

• The SCC left it to federal and/or provincial governments, and physicians' colleges to 
respond, if they so choose, in a manner consistent with the parameters set out in the 
decision. 

• The federal and provincial governments, as well as physicians' Colleges across 
Canada, are actively considering their respective roles in operationalizing the SCC's 
decision. 

• The activities of those groups have been outlined in separate briefing materials 
provided in the Council package entitled, 'Physician-Assisted Death: Update'. 

This is Exhibit E referred to in the Affidavit 
of Gerald Ashe, sworn (or affinoed) before 
me on December L 2015 

1 Carter v. Canada (Attorney General), 2015 see 5. ~~~ssioner for taking affidavits 
for Ontario 
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CURRENT STATUS 
 
 The draft Interim Guidance document is informed, in part, by the work of Canadian 

regulators, FMRAC and the CMA, as well as established frameworks in place in 
international jurisdictions where physician-assisted death is legalized.   
 

 The Working Group developed the draft Interim Guidance document in recognition 
that it would not serve as a substitute for a comprehensive régime.  Rather, the 
document would provide interim guidance to the profession in the event that there is 
no legislation or framework in place to guide Ontario physicians by February 2016. 

 
a) Draft Interim Guidance: Key Contents 

 
 The draft Interim Guidance document is grounded in the key values of 

professionalism, as articulated in the College’s Practice Guide. Particularly, 
physicians’ fiduciary duty to prioritize patient interests is emphasized.   

 
 The document sets out and describes the criteria for physician-assisted death set 

out by the SCC in Carter. In accordance with this criteria, the patient must: 
 

1. Be a competent adult; 
2. Clearly consent to the termination of life; 
3. Have a grievous and irremediable medical condition (including an illness, 

disease or disability); and  
4. Experience enduring suffering that is intolerable to the individual in the 

circumstances of his/her condition. 
 

 Further, the draft Interim Guidance document identifies College policies that are 
applicable to the assessment of the above criteria, and to carrying out activities 
associated with physician-assisted death. These policies are as follows: 

 
Consent to Treatment Policy 
 
 The SCC expressed confidence that the current model for obtaining informed 

consent could be used to assess competency and voluntariness in the context of 
physician-assisted death.  
 

 The Interim Guidance document refers to the College’s Consent to Treatment policy, 
which sets out the elements of valid consent under the Health Care Consent Act,
1996.  Specifically, consent must be related to the treatment, be informed, given 
voluntarily, and not obtained through misrepresentation or fraud. 

Planning for and Providing Quality End-of-Life Care Policy 

 The Carter decision supports patients’ access to the full spectrum of end-of-life care, 
including physician-assisted death.  
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 The Interim Guidance document emphasizes that treatment options discussed with 

the patient must include all reasonable and available palliative care interventions.  
 

 The document refers to the College’s Planning for and Providing Quality End-of Life 
Care policy, which sets out the College’s expectations for providing  quality care at 
the end-of-life, including proposing and/or providing palliative care where 
appropriate. 

 
Medical Records Policy 
 
 The College’s Medical Records policy sets out physicians’ professional and legal 

obligations with respect to medical records.  
 

 The Interim Guidance Document provides that where a patient requests physician-
assisted death, the physician must document each element of the patient’s 
assessment in accordance with the criteria set out by the SCC.   

Professional Obligations and Human Rights Policy 
 
 The Carter decision does not compel physicians to provide physician-assisted death.  

The SCC noted, however, that any legislative or regulatory response would have to 
reconcile patient and physician rights. 

 
 As Council is aware, the College’s general position on conscientious objection is set 

out in the Professional Obligations and Human Rights policy.  The policy indicates 
that physicians do not have to provide a service to which they conscientiously object, 
but they do have a continuing positive obligation to their patients including: providing 
information about the intervention to which they object; providing an effective 
referral, in a timely manner, to a non-objecting, available and accessible health-care 
provider; and treating the patient with dignity and respect. 
 

 The Working Group determined that in the absence of a framework to govern the 
provision of physician-assisted death, physicians should comply with the 
expectations for conscientious objection set out in the Professional Obligations and 
Human Rights policy when asserting a conscientious objection to providing 
physician-assisted death.  

 
 In arriving at this position, the Working Group considered carefully the perspective of 

both physicians who may object to physician-assisted death, and the perspective of 
patients who may wish to access physician-assisted death. The Working Group also 
considered the following:  

 
o The professional obligations physicians owe to patients, including the 

fiduciary duty to prioritize patient interests; and 
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o The fact that in the Carter decision, the SCC considered access to physician-
assisted death in the context of the rights to life, liberty and security of the 
person, protected under section 7 of the Charter of Rights and Freedoms. 
The Court concluded that depriving individuals of access to physician-
assisted death in the circumstances set out in the Carter case was a violation 
of their section 7 rights. 

 
o That it is uncertain which physicians may be willing to provide physician-

assisted death once it is legal, and that therefore patients wishing to pursue 
this option will need assistance to find a physician who is prepared to be 
involved.  

 
 The draft Interim Guidance document acknowledges that the number of physicians 

and/or agencies to which a referral would be directed may be limited, particularly at 
the outset of the provision of physician-assisted death in Ontario, and that this is 
relevant to any consideration of whether a physician has complied with the 
requirement to provide an effective referral.   

b) Draft Interim Guidance:  Process Map 
 
 The Working Group felt it important that the Interim Guidance document include a 

sample process map outlining the steps that physicians may elect to follow in 
circumstances where a patient requests physician-assisted death.  

 
 This process map was adapted from processes in place in established jurisdictions, 

such as Oregon and the Netherlands, and those provided in draft guidance 
documents released by select Canadian medical regulators and the Canadian 
Medical Association. 

 
 Highlights of the sample process map found in the Interim Guidance document 

include the following: 
 

o 15-day waiting period, between the first and second request for physician 
assisted death.  In situations where time is of the essence, a shorter waiting 
period may be considered. 
 

o Second written request is witnessed by two witnesses who can attest that the 
patient is capable, acting voluntarily, and free from coercion. 

 
o A second consulting physician ensures that the requisite criteria for physician-

assisted death has been met, including that the patient has decisional 
capacity.   

 
o Links to resources on medication protocols used in jurisdictions where 

physician-assisted death is legalized. These include protocols where the 
patient plans to self-administer the fatal dose at home, and where the 
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physician is directly involved in administering an agent to end the patient’s life 
(voluntary euthanasia).  

CONSIDERATIONS:  

 As noted in the briefing materials ‘Physician-Assisted Death: Update’, the College is 
monitoring the political landscape closely for relevant developments from both the 
federal and provincial governments.  
 

 Should the federal government request and obtain an extension from the SCC, the 
date on which the Carter decision is set to come into effect would be delayed. In 
such circumstances, staff would work closely with the Working Group and the 
Executive Committee to discuss potential implications for the College’s work and 
timelines. 

   
 Alternatively, should the Carter decision come into effect on February 6, 2016 as 

scheduled, the College would take steps, as outlined below, to ensure the Interim 
Guidance document is in place to guide physicians and the public.  

 
NEXT STEPS: 

 
 In the event that there is no extension with respect to the date on which the Carter

decision is set to come into effect and physician-assisted death is legally available 
February 6 2016, the Working Group proposes that the draft Interim Guidance 
document be released following December Council for external consultation.   

 
 In keeping with the College’s regular policy review process, feedback would be 

solicited from the profession, the public and other interested stakeholders. 
 

 In order to ensure that the draft Interim Guidance document is in place by February 
6, 2016, an abridged one-month consultation would be necessary. This consultation 
would take place from early December to early January. 

 
 A report on the consultation feedback as well as proposed revisions to the draft 

Interim Guidance document will be brought to both the Executive Committee and 
Council for final approval.   

 
 As the Carter decision is set to come into effect in early February, it will be 

necessary to seek Council’s approval in advance of its February 2016 meeting.  
Staff will work closely with the President and Registrar with respect to logistics and 
timing.    
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DECISIONS FOR COUNCIL: 
 

1. Does Council have any feedback on the draft Interim Guidance on Physician-
Assisted Death document? 
 

2. Does Council recommend that the draft Interim Guidance document be released 
for external consultation? 

DATE:   November 26, 2015 

Attachments: 

Appendix 1 - CPSO Interim Guidance on Physician-Assisted Death 
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CPSO Interim Guidance on Physician-Assisted Death 1 

I. Introduction 2 
 3 
Historically, it has been a crime in Canada to assist another person in ending his/her own life. 4 
This criminal prohibition has applied to circumstances where a physician provides or administers 5 
medication that intentionally brings about a patient’s death, at the request of the patient.  This is 6 
often termed physician-assisted death.   7 

8 
In the case of Carter v. Canada1, the Supreme Court of Canada (SCC) considered whether the 9 
criminal prohibition on physician-assisted death violates the Charter rights of competent adults, 10 
who are suffering intolerably from grievous and irremediable medical conditions, and seek 11 
assistance in dying. The SCC unanimously determined that an absolute prohibition on physician-12 
assisted death does violate the Charter rights of these individuals, and is unconstitutional.   13 

14 
The SCC suspended its decision for 12 months (until February 6, 2016) to allow the federal 15 
and/or provincial governments to design, if they so choose, a framework to govern the provision 16 
of physician-assisted death.  On this date, subject to any prohibitions or restrictions that may be 17 
imposed in future legislation or policy, physicians will be legally permitted to assist competent 18 
adults who are suffering intolerably from grievous and irremediable medical conditions to end 19 
their lives. 20

21 
II. Purpose of Document 22 

23 
This document serves as interim guidance for the profession, in the absence of a framework to 24 
govern the provision of physician-assisted death. It articulates:  25 

26 
Professional and legal obligations articulated in College policies and legislation that 27 
apply in the physician-assisted death context; 28 
The criteria for physician-assisted death as set out by the SCC; and  29 
Guidance for physicians on practice-related elements specific to the provision of 30 
physician-assisted death. 31 

32 
Should government develop a framework to govern the provision of physician-assisted death, 33 
that framework will take priority over the guidance provided in this document.  34

35 
III. Guiding Principles of Professionalism 36 

37 
The key values of medical professionalism, as articulated in the College’s Practice Guide, are 38 
compassion, service, altruism and trustworthiness.  The fiduciary nature of the physician-patient 39 
relationship requires that physicians prioritize patient interests.  In doing so, physicians must 40 
strive to create and foster an environment in which the rights, dignity and autonomy of all 41 
patients are respected.  42 

43 

 
1 Carter v. Canada (Attorney General), 2015 SCC 5. 
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Physicians embody the key values of medical professionalism and uphold the reputation of the 44 
profession by, among other things:   45 

46 
Acting in the best interests of their patients, and ensuring that all patients receive 47 
equitable access to care; 48 
Communicating sensitively and effectively with patients in a manner that supports their 49 
autonomy in decision-making, and ensures they are informed about their medical care; 50 
and 51 
Demonstrating professional competence, which includes meeting the standard of care 52 
and acting in accordance with all relevant and applicable legal and professional 53 
obligations. 54 

55 
IV. Interim Guidance on Physician-Assisted Death 56 

57 
A. Criteria 58 

In accordance with the SCC’s decision in Carter v. Canada, for an individual to access physician-59 
assisted death, he/she must:  60 

1. Be a competent adult; 61 
2. Clearly consent to the termination of life; 62 
3. Have a grievous and irremediable medical condition (including an illness, disease or 63 

disability);  and 64 
4. Experience enduring suffering that is intolerable in the circumstances of his or her 65 

condition. 66 

Physicians must use their knowledge, skill and judgment to assess an individual’s suitability for 67 
physician-assisted death, against the above criteria.  At this time, the College advises that 68 
Ontario physicians should only provide physician-assisted death to residents of Ontario, who are 69 
insured under the Ontario Health Insurance Plan (OHIP). 70 

71 
The content that follows elaborates upon each element of the criteria for physician-assisted 72 
death. 73 
 74 

1.  Competent adult  75 
 76 
i) Adult 77 

78 
The wording of the SCC’s decision indicates that physician-assisted death is available only to 79 
competent adults.  The SCC did not expressly define the term “adult” in this context.    80 

81 
ii) Competence 82 

83 
The College interprets the requirement that the adult be ‘competent’ to refer to decision-making 84 
capacity. Under the Health Care Consent Act, 1996 (and as reflected in the College’s Consent to 85 
Treatment policy), a patient is capable if they are able to understand the information that is 86 
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relevant to making the decision, and able to appreciate the reasonably foreseeable 87 
consequences of a decision or lack of decision.  The patient must understand and appreciate the 88 
history and prognosis of their medical condition, treatment options, and the risks and benefits of 89 
each treatment option.   90 

91 
With respect to physician-assisted death specifically, the treatment options discussed with the 92 
patient must include all reasonable and available palliative care interventions.  The College’s 93 
Planning for and Providing Quality End-of-Life Care policy sets out the College’s expectations of 94 
physicians regarding planning for and providing quality care at the end of life, including 95 
proposing and/or providing  palliative care where appropriate.   96 

97 
The patient must understand and appreciate the certainty of death upon taking or having the 98 
physician administer the lethal medication.  A patient’s capacity is fluid and may change over 99 
time. Therefore, physicians must be alert to potential changes in the patient’s capacity.  100 

101 
2. Clearly consents to the termination of life 102 

A patient who seeks physician-assisted death must clearly consent to the termination of life.  The 103 
SCC highlighted that the process and requirements for obtaining informed consent in other104 
medical decision-making contexts, are also applicable to physician-assisted death. 105 

106 
The College’s Consent to Treatment policy outlines the legal requirements of valid consent as set 107 
out in the Health Care Consent Act, 1996.  In order for consent to be valid it must be related to 108 
the treatment, fully informed, given voluntarily, and not obtained through misrepresentation or 109 
fraud.   110 

111 
The physician must be satisfied, on reasonable grounds, that the patient’s decision to undergo 112 
physician-assisted death has been made freely, without coercion or undue influence from family 113 
members, health-care providers or others.  The patient must have a clear intention to end 114 
his/her own life after due consideration.  The request for physician-assisted death must be non-115 
ambivalent. The patient must have requested physician-assisted death him/herself, thoughtfully 116 
and in a free and informed manner. 117 

118 
During this time of regulatory uncertainty, the College advises physicians to decline requests for 119 
physician-assisted death when made through an advance directive, or the patient’s substitute 120 
decision maker.    121 

122 
3. Grievous and irremediable medical condition 123 

The SCC indicated that a grievous and irremediable medical condition can include an illness, 124 
disease or disability. To determine whether the patient has a grievous and irremediable medical 125 
condition, the physician must assess the patient and render a diagnosis and prognosis of the 126 
patient’s condition. 127 
 128 
‘Grievous’ is a legal term that applies to serious, non-trivial conditions that have a significant 129 
impact on the patient’s well-being.  ‘Irremediable’ is a broad term to capture both terminal 130 
conditions and chronic conditions that by their nature cannot be cured.  As stated by the SCC, 131 
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‘irremediable’ does not require the patient to undertake treatments that are not acceptable to 132 
the individual.2 133 
 134 
For instance, the two lead plaintiffs in the SCC case of Carter v. Canada suffered from ALS, a 135 
terminal neurodegenerative disease, and spinal stenosis, a degenerative condition involving 136 
progressive compression of the spinal cord.  The SCC determined that the prohibition on 137 
physician-assisted death violated the constitutional rights of them both.    138 

139 
4. Enduring suffering that is intolerable 140 

The criterion that an individual experience intolerable suffering is subjective, meaning it is 141 
assessed from the individual’s perspective.  142 

143 
When a physician is determining whether a patient satisfies this element of the criteria, the 144 
physician must be satisfied that the patient’s condition causes them enduring physical and/or 145 
psychological suffering that is intolerable to the patient.  This may be demonstrated, in part, by 146 
communication of a sincere desire to pursue physician-assisted death, or through a dialogue 147 
with the patient about their personal experience managing their condition.    148 

149 
B. Fees 150 

The activities involved in both assessing whether a patient meets the criteria for physician-151
assisted death, and providing physician-assisted death, are currently insured services.  These 152 
activities may include, for instance, counselling and prescribing.  Accordingly, physicians must 153 
not charge patients directly for physician-assisted death, or associated activities.  Physicians are 154 
advised to refer to the OHIP Schedule of Benefits for further information.   155 

C. Conscientious Objection 156 

The SCC’s decision in Carter v. Canada does not compel physicians to provide physician-assisted 157 
death.  The SCC noted that the Charter rights of patients and physicians would have to be 158 
reconciled.   159 

160
At this interim stage, in the absence of a framework to govern the provision of physician-assisted 161 
death, physicians are directed to comply with the expectations for conscientious objections in 162 
general, set out in the Professional Obligations and Human Rights policy.     163 

164 
The following professional expectations are consistent with this policy:  165 

166 
Where a physician declines to provide physician-assisted death for reasons of conscience 167 
or religion, the physician must do so in a manner that respects patient dignity.  Physicians 168 
must not impede access to care, even if that care conflicts with their conscience or 169 
religious beliefs.  170 

171 

 
2 Carter v. Canada (Attorney General), 2015 SCC 5 at para 127. 
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The physician must communicate his/her objection to the patient directly and with 172 
sensitivity, and inform the patient that the objection is due to personal and not clinical 173 
reasons.  In the course of communicating an objection, physicians must not express 174 
personal moral judgments about the beliefs, lifestyle, identity or characteristics of the 175 
patient. 176 

177 
In order to uphold patient autonomy and facilitate the decision-making process, 178 
physicians must provide the patient with information about all options for care that may 179 
be available or appropriate to meet the patient’s clinical needs, concerns and/or wishes.  180 
Physicians must not withhold information about the existence of any procedure or 181 
treatment because it conflicts with their conscience or religious beliefs. 182 

183 
Where a physician declines to provide physician-assisted death for reasons of conscience 184 
or religion, the physician must not abandon the patient.  An effective referral to another 185 
health-care provider must be provided.  An effective referral means a referral made in 186 
good faith, to a non-objecting, available, and accessible physician or agency.3 The referral 187 
must be made in a timely manner to allow patients to access care. Patients must not be 188 
exposed to adverse clinical outcomes due to a delayed referral.   189 

190 
D. Documentation Requirements 191 

The College’s Medical Records policy sets out physicians’ professional and legal obligations with 192 
respect to medical records.  The policy requires that physicians document each physician-patient 193 
encounter in the medical record.  This would include encounters concerning physician-assisted 194 
death.  The medical record must be legible, and the information in the medical record must be 195 
understood by other health professionals.   Where there is more than one health professional 196 
making entries in a record, each professional’s entry must be identifiable. 197 

198 
Each record of a physician-patient encounter, regardless of where the patient is seen, must 199 
include a focused relevant history, documentation of an assessment and an appropriate focused 200 
physical exam (when indicated), including a provisional diagnosis (where indicated), and a 201 
management plan.  Where a patient has requested physician-assisted death, the physician must 202 
document each element of the patient’s assessment in accordance with the criteria outlined 203 
above.  Further, all oral and written requests for physician-assisted death must be documented, 204 
as well as the physician’s determination that the patient is capable, acting voluntarily and has 205 
made an informed decision.   206 

207 
208 
209 

3 The College acknowledges that the number of physicians and/or agencies to which a referral would be directed 
may be limited, particularly at the outset of the provision of physician-assisted death in Ontario, and that this is 
relevant to any consideration of whether a physician has complied with the requirement to provide an effective 
referral.  In light of these circumstances, the College expects physicians to make reasonable efforts to remain 
apprised of resources that become available in this new landscape.   
 

422.2 - 5
154



6 

IV. Sample Process Map for Physician-Assisted Death4 210 
211 

The following process map outlines the steps that physicians may elect to follow in 212 
circumstances where a patient requests physician-assisted death.  This process map, which has 213 
been adapted from guidance provided in jurisdictions outside of Ontario, sets out specific 214 
practice-related elements for physicians who are willing to provide physician-assisted death.  As 215 
described above, where physicians are unwilling to provide physician-assisted death for reasons 216 
of conscience or religion, an effective referral to another health-care provider must be provided 217 
to the patient. 218 

219 
Stage 1:   Patient requests physician-assisted death 

FIRST REQUEST
o The patient makes the first request for physician-assisted death to the attending 

physician.   
o The attending physician must assess the patient to determine whether he/she meets the 

criteria for physician-assisted death.  As described above, the patient must: (1) Be a 
competent adult; (2) Clearly consent to the termination of life; (3) Have a grievous and 
irremediable medical condition (including an illness, disease or disability); and (4) 
Experience enduring suffering that is intolerable in the circumstances of his or her 
condition. 

o Along with documenting the patient’s assessment, the attending physician must 
document the date of the patient’s first request for physician-assisted death in the 
medical record. 
 

WAITING PERIOD  
o A waiting period of 15 days, prior to the patient submitting a second request for 

physician-assisted death, is advised. 
o In situations where time is of the essence, a shorter timeline may be considered. 

 
 SECOND REQUEST – DOCUMENTARY REQUIREMENT / WITNESSES 

o The second request for physician-assisted death by the patient requires formal 
documentation.  This follow-up request may be oral and transcribed by another party, or 
written by the patient.    

o The written request must be dated and signed by the patient, and include the signature of 
two witnesses who can attest that the patient is capable, acting voluntarily, and free from 
coercion.   

o The College advises that one of these witnesses not be someone who is: the attending or 
consulting physician; a relative; entitled to any portion of the estate; or an owner, 
operator, or employee of a health care facility where the patient is receiving treatment. 

 
4 This sample process map aligns with the processes in place in established jurisdictions such as Oregon and the 
Netherlands, along with the following draft guidance documents on physician-assisted death recently released by 
select Canadian medical regulators and the Canadian Medical Association: (1)College of Physicians and Surgeons of 
Alberta, Appendix A: Informed Consent – The Special Case of Physician-Assisted Death (PAD) – Draft for Discussion 
(Sept. 2015); (2)The College of Physicians and Surgeons of Saskatchewan, Physician Assisted Dying Draft Guidance 
Document, Draft for Consultation (Sept. 2015) (3) Canadian Medical Association, Principles Based Recommendations 
for a Canadian Approach to Medical Aid in Dying – Draft (Aug. 2015). 
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220 
Stage 2:   Prior to the provision of physician-assisted death 

CAPACITY ASSESSMENT AND SECOND OPINION BY CONSULTING PHYSICIAN 
o The attending physician must assess the patient for capacity and voluntariness, or refer 

the patient for a specialized capacity assessment where the patient’s competence is in 
question.   

o The attending physician must remind the patient of his/her ability to rescind the request 
at any time. 

o A second consulting physician must ensure that the requisite criteria for physician-
assisted death have been met.  This includes assessing the patient’s capacity and 
voluntariness.     

o Both the attending and consulting physician must independently document that the 
patient is competent and able to consent. 

o If at any time the patient loses the mental capacity to rescind his/her decision, physician-
assisted death ceases to be an option. 

221 
222 

Stage 3:  Self-Administration or Physician Administration of Fatal Dose 
  

o Physician-assisted death includes both instances in which the physician provides the 
patient with the means to end his/her own life, and voluntary euthanasia, where the 
physician is directly involved in administering an agent to end the patient’s life. 
 

o Where the patient plans to self-administer the fatal dose of medication at home, 
physicians must help patients and caregivers assess whether this is a manageable option. 
Further, physicians must ensure that patients and caregivers are educated and prepared 
for what to expect, and what to do when the patient is about to die or has just died.  This 
includes ensuring that caregivers are instructed regarding whom to contact at the time of 
death.  For further information, physicians should consult the College’s Planning for and 
Providing Quality End-of-Life Care policy.  

o Physicians must exercise their professional judgement in determining the appropriate 
drug protocol to follow when providing physician-assisted death. Physicians may wish to 
consult the following peer-reviewed journal articles for drug protocols used in 
jurisdictions where physician-assisted death is legalized: 
 

i.  Willems, D.L., Groenewoud, J.H., van der Wal, G. (1999). Drugs used in physician-assisted 
death. Drugs & Aging. 15(5), 335-340. 

ii. Swarte, N.B. & Heintz, A.P. (2001). Guidelines for an acceptable euthanasia procedure. 
Best Practice & Research. Clinical Obstetrics & Gynaecology. 15(2), 313-321. 

223 
224 
225 

422.2 - 7
156



8 

V. Reporting and Data Collection 226 
227 

The College supports the establishment of a formal oversight and reporting mechanism that 228 
would collect data on physician-assisted death, and advocates that a data collection mechanism 229 
form part of the federal and/or provincial legislative framework.  A central data collection agency 230 
would help ensure compliance with specific requirements related to physician-assisted death, 231 
and help ascertain the prevalence of and circumstances leading to physician-assisted death in 232 
Canada. 233 
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i SASKATCHEWAN 

LAW REVIEW 

A Comment on the Court's Decision 
to Suspend the Declaration of 
Invalidity in Carter v. Canada 
Sarah Burningham* 

The Supreme Court struck down the Criminal Code1 prohibition on 
assisted suicide in Carter v. Canada (Attorney General)Z but refused to 
grant the appellants' request that the declaration of constitutional 
invalidity take immediate effect, instead suspending the declaration 
of invalidity for one year.3 The Court's decision to suspend the 
invalidity declaration is the subject of this brief comment in which I 
respectfully suggest that the request for immediate invalidity ought 
to have been granted. The Court did not adequately articulate the 
reasons for the suspension and no compelling justification can be 
found. While the Court's decision aligns with recent case law in this 
regard, I suggest that suspension determinations should be made in a 
more principled manner. 

A brief comment on the history of, and rationale for, suspended 
declarations of invalidity is necessary. Judicial authority to strike down 
laws for nonconformity with the Constitution is codified in s. 52 of 
the Constitution Act, 1982,4 but the power to suspend those same 
declarations is not found in the written text of the Constitution.s 
Given the ubiquity with which suspensions are now found in 
constitutional jurisprudence, the history of the suspension is a 
surprisingly short one, with the doctrine first appearing in the 

1 
2 
3 

4 

5 

I would like to thank everyone who discussed, read, or provided advice on this 
comment: an anonymous reviewer, Mark Carter, Heather Heavin, Dwight 
Newman, Doug Surtees, Barbara von Tigerstrom, and Keir Vallance. 
RSC 1985, c C-46, s 241(b). 
2015 SCC 5, 384 DLR (4th) 14 [Carter]. 
Carter, ibid at para 128; Carter v Canada (Attorney General), 2015 SCC 5 (Factum of 
the Appellants at paras 161-64). 
Constitution Act, 1982, s 52, being Schedule B to the Canada Act 1982 (UK), 1982, 
c 11. The power is rooted in division of powers jurisprudence. See Re Manitoba 
Language Rights, [1985] 1 SCR 721. 
Grant R Hoole, "Proportionality as a Remedial Principle: A Framework for 
Suspended Declarations of Invalidity in Canadian Constitutional Law" (2011) 
49:1 Alta L Rev 107 at 110-11. 

158

A Comment on the Court's Decision 
to Suspend the Declaration of 
Invalidity in Carter v. Canada 
Sarah Burningham '" 

The Supreme Court struck down the Criminal Code1 prohibition on 
assisted suicide in Carter v. Canada (Attorney GeneralJ2 but refused to 
grant the appellants' request that the declaration of constitutional 
invalidity take immediate effect, instead suspending the declaration 
of invalidity for one year.3 The Court's decision to suspend the 
invalidity declaration is the subject of this brief comment in which I 
respectfully suggest that the request for immediate invalidity ought 
to have been granted. The Court did not adequately articulate the 
reasons for the suspension and no compelling justification can be 
found. While the Court's decision aligns with recent case law in this 
regard, I suggest that suspension determinations should be made in a 
more principled manner. 

A brief comment on the history of, and rationale for, suspended 
declarations of invalidity is necessary. Judicial authority to strike down 
laws for nonconformity with the Constitution is codified in s. 52 of 
the Constitution Act, 1982,4 but the power to suspend those same 
declarations is not found in the written text of the Constitution.5 

Given the ubiquity with which suspensions are now found in 
constitutional jurisprudence, the history of the suspension is a 
surprisingly short one, with the doctrine first appearing in the 

1 
2 
3 

4 

5 

I would like to thank everyone who discussed, read, or provided advice on this 
comment: an anonymous reviewer, Mark Carter, Heather Heavin, Dwight 
Newman, Doug Surtees, Barbara von Tigerstrom, and Keir Vallance. 
RSC 1985, c C-46, s 241(b). 
2015 SCC 5, 384 DLR (4th) 14 [Carter]. 
Carter, ibid at para 128; Carter v Canada (Attorney General), 2015 SCC 5 (Factum of 
the Appellants at paras 161-64). 
Constitution Act, 1982, s 52, being Schedule B to the Canada Act 1982 (UK), 1982, 
c 11. The power is rooted in division of powers jurisprudence. See Re Manitoba 
Language Rights, [1985] 1 SCR 721. 
Grant R Hoole, "Proportionality as a Remedial Principle: A Framework for 
Suspended Declarations of Invalidity in Canadian Constitutional Law" (2011) 
49:1 Alta L Rev 107 at 110-11. 



202 Saskatchewan Law Review 2015 Vol. 78 

Supreme Court's decision in Re Manitoba Language Rights6 in 1985. 
Manitoba had breached its constitutional obligation to enact legislation 
in both French and English, meaning that almost all of the province's 
laws were invalid. 7 If the declaration of invalidity were to have taken 
immediate effect, Manitoba would have in essence been a lawless 
jurisdiction until the province was able to pass replacement legislation, 
a result that the Court was unsurprisingly reluctant to allow.8 
Drawing on the unwritten constitutional principle of the rule of law, 
the Court held that the declaration of invalidity should be postponed 
"for the period of time during which it would be impossible for the 
Manitoba Legislature to fulfil its constitutional duty."9 Since 1985, 
suspensions have been granted with increasing frequency and are 
now so routine that declarations of invalidity made under s. 52 are 
suspended in more cases than not.IO 

The original rationale for the suspension is apparent from the 
circumstances of Re Manitoba Language Rights: the Court faced a 
choice between maintenance of unconstitutional laws or "chaos and 
anarchy."11 The suspension was justifiable because the alternative 
was intolerable. Thus the suspension was originally understood as the 
lesser of two evils: while not desirable, it was necessary to avoid a 
greater harm. Seven years later, in Schachter v. Canada,12 the Supreme 
Court articulated a framework for granting suspensions, holding that 
a suspended declaration of invalidity is "clearly appropriate" if an 
immediate declaration of invalidity (1) "poses a potential danger to 
the public"; (2) "threatens the rule of law"; or (3) "would deprive 
deserving persons of benefits without providing them to the 
applicant."13 These circumstances suggest that a suspension will be 
appropriate in relatively few and only exceptional cases, when it is 
necessary to avoid significant harm. 

However, courts of all levels have seemingly abandoned this 
initial rationale.l4 As noted above, declarations of invalidity are 
routinely suspended. Neither reference to the Schachter circumstances 
nor the language of "emergency" permeating Re Manitoba Language 

6 
7 
8 
9 

Re Manitoba Language Rights, supra note 4. 
Ibid at 745-46. 
Ibid at 747-49, 780. 
Ibid at 758. 

10 Hoole, supra note 5 at 114; Kent Roach, "Remedial Consensus and Dialogue under 
the Charter: General Declarations and Delayed Declarations of Invalidity" (2002) 
35:2 UBC L Rev 211 at 218. 

11 Re Manitoba Language Rights, supra note 4 at 758. 
12 [1992] 2 SCR 679 [Schacter]. 
13 Ibid at 715-16. 
14 Hoole, supra note 5 at 114-15; Roach, supra note 10 at 219. 
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Suspending the Declaration of Invalidity in Carter v. Canada 203 

Rights is found in recent cases.l5 Rather, courts are currently guided 
by what Hogg calls "dialogue" and what Hoole calls "institutional 
considerations," both terms capturing the notion that suspended 
declarations of invalidity demonstrate judicial respect for the proper 
role of courts and leave to Parliament or the Legislatures the task of 
policy and law making.16 Courts often do not provide reasons for 
suspending invalidity declarations, but, when they do, fidelity to this 
type of rationale is commonplace.17 

Given the current, unprincipled approach to suspension 
determinations, I suggest a return to first principles is in order: 
suspended declarations of invalidity should not be routinely granted. 
A suspension provides for the continuance of a regime that has 
been found to violate the Constitution, a state of affairs which is 
repugnant to our legal order. The supremacy of the Constitution 
and our tradition of strong judicial review dictate an approach that 
renders immediate invalidity the default remedy and demands a 
compelling reason for departure from this starting position.l8 I 
suggest that departure could be justified in a variety of circumstances, 
provided that the reason is sufficiently compelling, is articulated with 
precision and is supported by the evidence. As flexibility is called for 
in this exercise, I do not exhaustively articulate the reasons that could 
justify departure but I do not believe strict adherence to the Schachter 
circumstances is required, given the narrowness of that list. In addition, 
suspension must be favoured on a "balance of convenience" or a 
similar weighing which measures the social and institutional harms 
of immediate invalidity against the harms associated with continuing 
rights infringement.19 

Two possible justifications should be considered in more detail: 
(1) "institutional considerations" (the notion that a suspension respects 
institutional roles by enabling legislative response); and (2) pragmatic 
considerations (the notion that a suspension prevents harm, chaos or 
other evils or enables better legislative policy-making by granting a 
grace period before invalidity).20 In some cases, one or both of these 

15 Ibid. 
16 Peter W. Hogg, Constitutional Law of Canada: 2011 Student Edition (Toronto: 

Carswell, 2011) at 40-9; Hoole, supra note 5 at 117. 
17 Hoole, ibid at 118, 122, 133. For recent examples see Saskatchewan Federation of 

Labour v Saskatchewan, 2015 SCC 4, 380 DLR (4th) 577; Mounted Police Association 
of Ontario v Canada (Attorney General), 2015 SCC 1, 380 DLR (4th) 1. 

18 An immediate declaration of invalidity has in fact been the default remedy for 
most of our legal history (Hoole, ibid at 117). 

19 Hoole suggests the proportionality test developed under the Charter be used for 
suspension determinations (see ibid at 132-34, 145-47). I have drawn on Hoole's 
work in writing this comment and proposing my framework here. 

20 See ibid at 132. 
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considerations may constitute sufficiently compelling reasons for 
departure from the immediate invalidity default, but they are not sole 
or determinative factors and should not be given undue emphasis. 

With regards to the "institutional considerations" rationale, 
the role of suspensions in promoting "dialogue" or reinforcing 
institutional roles should not be overstated. An immediate declaration 
of invalidity does not remove Parliament's ability to respond with 
a new, constitutionally compliant regime, absent some unusual 
circumstances which makes it practically impossible for Parliament 
to act once a law has been struck down.21 In other words, in most 
cases, legislative action is not foreclosed by immediate invalidity and 
thus the policy or law-making role of Parliament is preserved. 

Similarly, pragmatic considerations are a legitimate concern in 
suspension determinations but ought not to be assigned undue weight. 
While a grace period has the clear advantage of permitting further 
study of the problem and providing additional time to design and 
enact legislation, similar benefits can be accomplished in other 
ways and these alternatives should be assessed before a suspension 
is granted. For example, following an immediate declaration of 
invalidity, a government could rapidly enact a "quick fix" law and 
later replace that law with a more tailored scheme, ideally using data 
gathered during that "quick fix" period to improve the final law. In 
this way, immediate invalidity might, in the long term, result in more 
considered legislative schemes. Additionally, if Parliament decides a 
grace period is truly necessary for an adequate response, it could 
temporarily invoke the Charter's s. 33 override.22 Override legislation 
could be enacted rapidly following an immediate declaration of 
invalidity and would allow the unconstitutional law to operate while 
the government develops new legislation. Requiring the government 
to use s. 33 would have the added benefit of making the reality of the 
situation explicit: both s. 33 and suspended invalidity declarations 
sanction and permit continuing rights violations. Though the 
suspension is the judicial equivalent of s. 33, it is not thought of in 
this manner, leading to its unrestrained and unprincipled use. Requiring 
a government to resuscitate the unconstitutional law through s. 33 
would clearly demonstrate the competing social, political and rights 

21 Ibid at 134; Roach, supra note 10 at 249. Hoole suggests that "[p]urely institutional 
considerations will never completely justify suspended declarations .. .It is only 
when those special circumstances arise-a serious impediment to legislative discretion 
that will be produced by an immediate declaration, or a constitutionally intolerable 
harm consequent upon immediate invalidation-that a suspended declaration 
may be justified" [emphasis removed]. 

22 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 
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a government to resuscitate the unconstitutional law through s. 33 
would clearly demonstrate the competing social, political and rights 

21 Ibid at 134; Roach, supra note 10 at 249. Hoole suggests that U[p]urely institutional 
considerations will never completely justify suspended declarations .. .It is only 
when those special circumstances arise-a serious impediment to legislative discretion 
that will be produced by an immediate declaration, or a constitutionally intolerable 
harm consequent upon immediate invalidation-that a suspended declaration 
may be justified" [emphasis removed]. 

22 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 
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interests at play, rather than obscuring the ongoing rights breach 
through the use of the suspension. 

Returning to the Carter decision, the Court gave no reasons for 
its decision to suspend the declaration of invalidity for twelve 
months, beyond noting that "[i]t is for Parliament and the provincial 
legislatures to respond, should they so choose, by enacting legislation 
consistent with the constitutional parameters set out in these 
reasons."23 This sentence suggests that the Court is motivated by the 
notion of "dialogue," though its reasoning is not explicit. 

I suggest that no compelling reasons justify the suspension in this 
case. None of the circumstances listed in Schachter are present. An 
immediate declaration of invalidity would not jeopardize the rule of 
law nor deny a benefit to meritorious persons. Immediate invalidity 
would not put the public at risk of harm, given the tailored nature 
and thus narrow effect of the declaration. The declaration is paired 
with a reading-down of the infringing provisions, resulting in the 
right of only a certain class of competent adults24 to access physician
assisted death. As the impugned provisions are not struck down in 
their entirety, most members of the general public will not be 
directly impacted by the declaration and thus suffer no harm from its 
immediate operation. While no mechanisms to facilitate physician
assisted death currently exist, harm to the public does not inevitably 
follow from this fact. I am sensitive to the argument that the declaration 
is too vague to provide any real guidance to physicians and thus 
attempts to implement the Court's declaration as is could result in 
harm due to the declaration's uncertainty. However, the fact that the 
declaration is vague does not mean that it should be suspended: the 
declaration, in all its vagueness, will be the law of the land in one 
year if Parliament and the provincial Legislatures do not act. The 
declaration's insufficiencies are a problem with the declaration itself 
and will exist whether or not the declaration is immediate. In other 
words, if the real concern is the uncertainty of the declaration, the 
declaration itself ought to have been more certain, and the solution 
to that uncertainty is not to suspend it for one year. 

With respect to the "dialogue" or "institutional considerations" 
factor, it is not sufficiently compelling in this case to warrant departure 
from the default of immediate invalidity. While there are many 
possible ways to comply with the Court's decision, Parliament (or a 
Legislature) is still able to pursue any of these options following an 
immediate declaration of invalidity and no unusual considerations 

23 Carter, supra note 2 at paras 126, 128. 
24 Ibid at para 4. The class being adults with "grievous and irremediable medical 

condition ... that causes enduring suffering that is intolerable to the individual." 
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in this case operate to prevent a government from acting after the 
declaration takes effect. For example, the matter is not too controversial 
for governments to legislate on, given the broad public support for 
physician -assisted suicide. 25 

Additionally, an immediate declaration of invalidity would, in this 
case, further "institutional considerations"-understood as judicial 
respect for the law and policy making role of the legislative branch
by allowing the legislative choice of the government of Quebec to 
take effect. Quebec has passed legislation authorizing "medical aid in 
dying,"26 but that provincial law will most likely be inoperative by 
virtue of the doctrine of paramountcy so long as the federal law 
remains valid. By declaring the federal law invalid, to take effect 
immediately, the Supreme Court would provide room for the oper
ation of Quebec's law, thus demonstrating respect for the policy 
choices of provincial Legislatures. 

In addition to suspending the declaration of invalidity, the Court 
refused to grant constitutional exemptions for people falling within 
the parameters of the declaration. The Court reasoned that the 
exemption was not necessary as Gloria Taylor had died and the other 
appellants did not seek an exemption for themselves.27 The Court's 
decision on this matter seems to rest on the fact that no individuals 
appearing before them required the exemption. But this narrow 
focus ignores the Canadians who fall within the articulated category 
of persons entitled to access physician-assisted death who will desire 
to do so during the one year suspension period. With its remedy, the 
Court has imposed on them another year of "intolerable suffering"28_ 
suffering that, combined with the prohibition on ending that suffering, 
results in a violation of their constitutional rights. These individuals 
may never be able to access physician-assisted suicide, as they may 
lose capacity during the suspension period29 or they may die, in a 
manner not of their choosing, before the suspension period is up. 

25 See Sharon Kirkey, "Majority of Canadians support assisted suicide, provided there are 
safeguards: poll" National Post (8 October 2014), online: <http:/ /news.nationalpost.com/ 
news/ canada/majority-of-canadians-support -assisted -dying-provided-there-are
safeguards-poll>; Donna M Wilson et a!, "The Public's Viewpoint on the Right to 
Hastened Death in Alberta, Canada: Findings from a Population Survey Study" 
(2013) 21:2 Health & Social Care in the Community 200. 

26 An Act Respecting End-of-Life Care, RSQ c S-32.0001 (not yet in force). 
27 Carter, supra note 2 at para 129. Note that Kay Carter's relatives facilitated her trip 

to Switzerland where she accessed physician-assisted death, but they were not 
charged under s. 241(b) of the Criminal Code (Carter, ibid at paras 17-18). 

28 Ibid at paras 1, 68. 
29 But see Barbara von Tigerstrom's article in this same journal, suggesting that a 

Charter-compliant regime may require that individuals be permitted to consent to 
physician-assisted death to take place after they lose capacity, provided that the 
decision was made when they had capacity. 
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Physician-assisted death will be available in Canada, either 
immediately or a year from now, and the decision to suspend the 
declaration of invalidity has real and painful implications for a class 
of Canadians who will not be able to access physician-assisted death 
during the suspension period. While the decision to suspend the 
declaration of invalidity aligns with the recent trend in case law
that is, to grant suspensions readily-! suggest that this trend should 
be reversed. Immediate invalidity as the default remedy flows from 
the fact of judicial review and the supremacy of the Constitution; 
compelling reasons are required for departure from this starting 
point. Thus, though the substantive issues in Carter are controversial, 
once a decision on the merits of the case was reached, the declaration 
of invalidity ought to have been granted immediately, as no compelling 
reason justifies suspension of the declaration. 
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