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FACTUM OF THE APPELLANTS 

ATCO GAS AND PIPELINES LTD. AND 

ATCO ELECTRIC LTD. 

PART I. STATEMENT OF FACTS 

A. OVERVIEW 

1. This appeal brings into question the responsibility of administrative tribunals to 

balance the continuation of dependable quality service to utility customers at fair rates, with 

the right of utilities to recover the costs of providing such service and a fair rate of return.  In 

this case those costs are pension related costs.   

2. The Supreme Court of Canada recognized this role as early as 1929 in Northwestern 

Utilities v. Edmonton.
1
  That case is the foundation for meeting the requirements of the utility 

customers and of the industry that serves them.  In order for utility companies to fulfill their 

responsibilities several key requirements arise: 

(a) Certainty and stability in the prevailing regulatory environment are necessary 

to ensure that utilities are able to raise capital in the marketplace required to 

fulfill their obligation to provide safe and reliable service, 

(b) Utilities must be provided the opportunity to earn a profit that is sufficient to 

provide shareholders with an appropriate, predictable and stable return and 

thereby allow them to provide that safe and reliable service to customers. 

(c) As a key component of earning such a profit, utilities must be provided a 

reasonable opportunity to recover all prudent costs and expenses of providing 

service. 

3. The Appellants ATCO Gas and Pipelines Ltd. and ATCO Electric Ltd. are referred to 

as the ATCO Utilities, who are among the few major investor owned utilities in Canada.  The 

Respondent Alberta Utilities Commission is referred to as the Commission. 

                                                 
1 Northwestern Utilities Ltd. v. Edmonton (City), [1929] S.C.R. 186, at 192-193, [1929] 2 D.L.R. 4, per Lamont J., Appellants' Book of 

Authorities [Appellants' BoA], Tab 14 [Northwestern Utilities]. 
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4. The Appeal arises from a decision of the Commission in 2011 denying the ATCO 

Utilities' request for approval to recover, in approved rates, certain pension costs committed 

to cover an adjustment of up to 3% on account of employee pension cost of living 

adjustments ("COLA"), and instead restricting recovery to half the amount committed to by 

the ATCO Utilities. 

5. Under the governing legislation and applicable case law, utilities are entitled to a 

reasonable opportunity to recover all of their prudent costs of providing safe and reliable 

service to customers.  Under long established rate regulation principles, the regulator must 

first assess the costs or expenses brought forward by the utility for prudence.  The costs or 

expenses that are prudently incurred are then approved for inclusion in the utility's revenue 

requirement.  The approved revenue requirement is then allocated and charged to customers 

in the form of just and reasonable rates, as per the requirements of the governing legislation 

and rate regulation principles. 

6. The ATCO Utilities' submission was and continues to be that these COLA costs were 

prudent.  Expert evidence was called to support this position.  In arriving at its decision to 

reduce these costs by half, however, the Commission failed to address, or to address 

properly, the essential question of whether the costs were prudent.  It is long established that 

in the absence of an explicit contrary finding by the Commission, costs are presumed to be 

prudent.  Instead, the Commission erred by focusing on its objective of reducing rates to 

customers, which is an irrelevant consideration and inappropriate in the assessment of 

prudent costs. 

7. This Appeal raises the question of the obligation of a utility regulator to explicitly 

assess the prudence of costs, and how those utility costs are to be reviewed to determine 

whether they are prudent.  The decision of the Court of Appeal of Alberta
2
 endorsed the 

Commission's incorrect approach to the review of the COLA, which departed from long 

accepted principles for the review of prudence of such utility costs.  These principles include 

that prudence of costs is to be explicitly considered, is presumed, and is to be evaluated based 

on circumstances as at the date of the cost decision, not based on hindsight and utilizing 

                                                 
2 ATCO Gas and Pipelines Ltd. and ATCO Electric Ltd. v. Alberta (Utilities Commission), 2013 ABCA 310, 556 A.R. 376, leave to 

appeal to SCC granted, 35624 (April 10, 2014), Record of the Appellants [Appellants' Record], Vol. 1, Tab 6 [ABCA Decision]. 
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information that was not available to the utility when the decision to incur the costs was 

made.   

8. It is respectfully submitted that this Court should reaffirm the continued applicability 

of these fundamental principles and reject the approach taken by the Commission and the 

Alberta Court of Appeal. 

B. STATEMENT OF FACTS 

9. The pension plan in question is provided by the parent of the ATCO Utilities, 

Canadian Utilities Limited ("CU"), for both its regulated subsidiary companies and its 

unregulated subsidiary companies (the "CU Pension Plan"). The CU Pension Plan is the same 

for all entities involved.  CU exercises its oversight responsibilities through a Board of 

Directors committee (the "Pension Plan Administrator").
3
  

10. The Pension Plan Administrator manages the CU Pension Plan, the terms of which 

direct that a variety of considerations be taken into account when establishing the annual 

COLA.  Decisions of the Pension Plan Administrator are subject to various fiduciary and 

legal obligations.  The assets of the CU Pension Plan are pooled between the ATCO Utilities 

and the unregulated companies.
4
 

11. From 1996 to the end of 2009, the CU Pension Plan was in a surplus position.  As a 

result, the ATCO Utilities were not required to make employer contributions during this time 

(which is referred to as a "contribution holiday").  Individual plan members continued to 

make individual contributions throughout this period.  ATCO Utilities ratepayers were 

among the beneficiaries of the contribution holiday over this period, as no amounts relating 

to pension costs, and specifically COLA, needed to be collected from customers through 

rates over this period.  As a result of the contribution holiday, ratepayers benefited in an 

amount estimated at $320 million over the 1996-2009 period.
5
 

                                                 
3 ATCO Utilities – Pension Common Matters, Alberta Utilities Commission, Decision 2010-189 (April 30, 2010), at para. 6, 

Appellants' Record, Vol. 1, Tab 1. 
4 Ibid., at para. 10, Appellants' Record, Vol. 1, Tab 1. 
5 Ibid., at para. 11, Appellants' Record, Vol. 1, Tab 1. 
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12. Concurrent with the recession in 2008/2009, and other factors, in common with many 

pension plans, the ATCO Utilities were obligated in 2010 to resume contributions to the CU 

Pension Plan.
6
 

13. On July 10, 2009, the ATCO Utilities filed an application with the Commission to 

address their funding obligations to the overall CU Pension Plan, including post-retirement 

COLA of up to 3% on an annual basis.  In Decision 2010-189, the Commission approved the 

funding request, but noted that the Pension Plan included a provision that required the 

Pension Plan Administrator to determine an annual amount for COLA based on increases in 

the Consumer Price Index ("CPI") capped at a maximum 3% annual increase.
7
 

14. The Commission indicated that in its view a change to the practice regarding the 

annual COLA amount represented a possible means of mitigating the CU Pension Plan 

deficit, thereby reducing the amounts ultimately charged to ratepayers.  The Commission 

stated that it intended to investigate the possibility of using COLA as a mechanism to 

manage increased utility pension expense, and therefore utility rates.
8
  The Commission 

directed the ATCO Utilities to file a further 2011 pension application and, in doing so, 

address certain issues relating to a potential COLA adjustment. 

15. On December 15, 2010, the ATCO Utilities filed the 2011 Pension Common Matters 

Application (the "2011 Application").  The 2011 Application presented evidence that the CU 

Pension Plan costs were below the market median when compared to a comparator group of 

companies, and that significantly, overall compensation had been reviewed by the 

Commission on a number of prior occasions and had never been found to be above market.  

The Commission has consistently maintained that the proper approach in considering pension 

costs is in the context of overall compensation.
9
  With respect to COLA specifically, the 

evidence presented by the Appellants included a report of Mercer (Canada) Limited 

("Mercer"), indicating that none of the twelve members of a group of comparator utility 

                                                 
6 Ibid., at para. 12, Appellants' Record, Vol. 1, Tab 1. 
7 Ibid., at paras. 107-108, Appellants' Record, Vol. 1, Tab 1. 
8  Ibid., at paras. 116-124, Appellants' Record, Vol. 1, Tab 1. 
9  "…[T]he COLA provision should be evaluated as part of the overall compensation available from a competitive employer who must 

also balance its long term pension funding obligations as a regulated utility in a prudent manner". ATCO Utilities (ATCO Gas, ATCO 

Pipelines, and ATCO Electric Ltd.) – 2011 Pension Common Matters, Alberta Utilities Commission, Decision 2011-391 (September 

27, 2011), at para. 82, Appellants' Record, Vol. 1, Tab 2 [Decision 2011-391]. 
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companies set a maximum cap for COLA as low as 3 percent.  Furthermore, of the twelve, 

only one provided for a COLA as low as 50% of CPI.
10

 

16. On September 27, 2011, the Commission issued Decision 2011-391. It denied 

recovery of the full amounts which were determined by the Pension Plan Administrator to be 

appropriate and necessary in the circumstances and as required by the CU Pension Plan, by 

reducing the COLA portion of pension expense to 50% of CPI increases, instead of 100% of 

CPI increases, to a maximum of 3%, as previously allowed, without finding the COLA 

decision to be imprudent. 

17. Decision 2011-391 thus resulted in a significant disallowance of ATCO's operating 

expenses related to pensions.  As noted in the Commission's Ruling in response a Stay 

Application brought by the ATCO Utilities shortly after Decision 2011-391, the 

implementation of that decision resulted in an aggregate $4.2 million reduction in the ATCO 

Utilities' revenue requirement for 2012 alone, and will result in an $18 million shortfall in 

revenue requirements annually for the years 2013 onwards.
11

   

18. The ATCO Utilities filed a review and variance application in relation to Decision 

2011-391 ("R&V Application").  On March 22, 2012, the Commission issued Decision 2012-

077 wherein it denied ATCO's R&V Application.  In doing so, the Commission expressly 

acknowledged that it had made no determination concerning the prudence of the Pension 

Plan Administrator's decision regarding the COLA increase.
12

 

19. The Alberta Court of Appeal dismissed the ATCO Utilities' appeal of Decision 2011-

391 on September 23, 2013.  The Court ruled that the Commission approach to reviewing the 

COLA allowance was reasonable.  The Court rejected the argument that a review of whether 

costs are prudent must be made without regard to the impact on rates.  Further, the Court 

endorsed the Commission approach which did not explicitly address the prudence or 

                                                 
10 Ibid., at p. 20, Table 1, and para. 87, Appellants' Record, Vol. 1, Tab 2.  
11 Alberta Utilities Commission, Ruling on Stay Application (December 20, 2011), at para. 20, Appellants' Record, Vol. 1, Tab 9. 
12 ATCO Utilities (ATCO Gas, ATCO Pipelines, and ATCO Electric Ltd.) – Decision on Request for Review and Variance of AUC 

Decision 2011-391 ATCO Utilities 2011 Pension Common Matters, Alberta Utilities Commission, Decision 2012-077 (March 22, 

2012), Appellants' Record, Vol. 1, Tab 3 [Decision 2012-077]. 
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otherwise of the Pension Plan Administrator decision regarding the COLA increase, but in 

error, reviewed the costs by focusing on the potential impact on utility rates and ratepayers.
13

 

20. The Supreme Court of Canada granted leave to appeal from the decision of the Court 

of Appeal of Alberta on April 10, 2014. 

PART II. STATEMENT OF QUESTIONS IN ISSUE 

21. The issue on this Appeal is whether the Alberta Court of Appeal and the Commission 

erred in adopting an approach to reviewing the prudence of utility costs which: 

(i) Failed to conduct, or to explicitly conduct, a prudence analysis; 

(ii) Failed to consider and apply the presumption of prudence to COLA 

costs incurred by the ATCO Utilities; 

(iii) Assessed the COLA costs based on hindsight, including factors 

existing at the time of the rate application, rather than assessing such 

costs utilizing factors existing when the cost decision was made; and 

(iv) Conflated the tests for recovery of prudently incurred costs and the 

setting of just and reasonable rates by failing to assess prudence 

independently of the potential impact on ratepayers, or at all. 

22. The ATCO Utilities submit that in the case on appeal, the Commission and the Court 

of Appeal erred in that they: 

(i) Disregarded the obligation to provide the ATCO Utilities with a 

reasonable opportunity to recover its prudent costs; 

(ii) Failed to undertake a prudence analysis as required by longstanding 

authority and the applicable legislation and based on established 

principles for such a review, including the presumption of prudence 

and the principle that prudence should be evaluated as at the date of 

the cost decision, not based on hindsight and utilizing information that 

was not available to the utility when the decision to incur the cost was 

made; and 

(iii) Denied the ATCO Utilities the right to recover its Pension COLA 

costs, even though it never found the decision of management to be 

imprudent, by improperly focusing on the impact on customer rates.   

                                                 
13 ABCA Decision, supra note 2, Appellants' Record, Vol. 1, Tab 6. 
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23. The Commission's approach, endorsed by the Alberta Court of Appeal, was contrary 

to the statutory obligation to provide a reasonable opportunity for the utility to recover its 

prudent costs of service, and inconsistent with long established principles established for the 

review of prudent costs and the setting of just and reasonable rates. 

24. For these reasons, this appeal from the decision of the Alberta Court of Appeal, which 

endorsed the Commission approach, should be allowed. 

PART III. STATEMENT OF ARGUMENT 

25. Canadian utility customers are accustomed to safe, reliable service at fair and 

reasonable rates.  Achieving that objective is the role of regulators charged with establishing 

the balance between allowing utilities to recover their costs and obtain a reasonable return, 

and the interests of consumers in paying reasonable rates and receiving reliable service.  As 

this Court observed as far back as 1929:
14

 

The duty of the Board was to fix fair and reasonable rates; rates which, under 

the circumstances, would be fair to the consumer on one hand, and which on 

the other hand, would secure to the company a fair return for the capital 

invested.  

26. The issue on appeal goes to the heart of how that balance is to be achieved, and in 

particular, how the prudence of utility costs is assessed.  This issue impacts the rates to be 

paid by millions of consumers, and the quality and reliability of the service provided by 

regulated utilities. 

A. Decisions Below 

(i) Commission Decision 2011-391 

27. In accordance with the direction of the Commission, the Appellants filed further 

information regarding the COLA component of the ATCO Utilities' pension costs in the 2011 

Pension Common Matters Proceeding, leading to the decision under appeal: Decision 2011-

391. 

28. The Commission held that an amount of COLA equal to 50% of CPI, up to 3% 

maximum permitted by the Pension Plan was an appropriate amount for the purposes of 

                                                 
14 Northwestern Utilities, supra note 1, Appellants' BoA, Tab 14. 
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determining pension costs for regulatory purposes, and hence for inclusion in rates charged to 

consumers.  In making this determination, the Commission did not consider or utilize the 

required presumption of prudence.  Furthermore it indicated that the decision would be 

assessed against the circumstances applicable when the cost was submitted for inclusion in 

the revenue requirement, rather than the circumstances applicable when the cost decision was 

made by the utility.  At paragraph 87, the Commission stated:
15

 

The reasonableness of the COLA amount must be evaluated in the 

circumstances applicable at the time that ATCO Utilities applied to include 

pension expense in revenue requirement.  The current circumstances in 

respect of the existing pension cost placeholders include a significant 

unfunded liability that requires ratepayers to fund an allocated share of special 

payments.  [Emphasis added] 

29. In rendering its decision, the Commission specifically stated that it "is not making 

any determination as to what the appropriate COLA for CUL to use based on its fiduciary or 

contractual obligations or as a result of other legal obligations it may have as a result of a 

course of conduct and prior practice with DB Plan beneficiaries".
16

  Thus, as it subsequently 

acknowledged, the Commission made no determination as to whether, having regard to those 

business factors which had to be considered by the Pension Plan Administrator, the COLA 

decision was prudent or not. 

(ii) Review and Variance Decision 2012-077 

30. The Commission rejected the ATCO Utilities' subsequent Review and Variance 

("R&V") Application.  The R&V Decision confirmed, however, that the Commission had not 

made any finding that the decision on COLA costs was imprudent.  Indeed, in the 

Commission's view there was no need for such a finding.  The Commission held at paragraph 

42 that a review of its 2011 Decision:
17

 

demonstrates no finding about whether the actions of the pension plan 

administrator were unreasonable or imprudent.  Further, in the view of the 

Commission, there is no need for such a finding.    [Emphasis added] 

                                                 
15  Decision 2011-391, supra note 9, at para. 87, Appellants' Record, Vol. 1, Tab 2. 
16  Ibid., at para. 103, Appellants' Record, Vol. 1, Tab 2.  
17  Decision 2012-077, supra note 12, at para. 42, Appellants' Record, Vol. 1, Tab 3. 
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(iii) Alberta Court of Appeal Decision 

31. The Alberta Court of Appeal dismissed the ATCO Utilities appeal of the 

Commission's ruling.  The Court erroneously took the view that because the Commission had 

given notice in 2010 to the Appellants that they would be required to address COLA issues in 

2011, one could infer that the proceeding was predicated on the assumption that prudence 

would be examined.  The Court therefore rejected the argument that there had been no 

express finding of imprudence on the part of the Pension Plan Administrator.  In reaching 

this decision the Court did not acknowledge or comment on the presumption of prudence. 

32. Further, the Court rejected the submission that the Commission had wrongly 

conflated the two stage process of determining just and reasonable rates by not first explicitly 

determining whether the costs were prudent, but instead by only taking into account the 

impact on rates and ratepayers of the costs under review.  Finally, the Court held that the 

Pension Plan Administrator's decisions were subject to its consideration of various factors, 

including fiduciary duties, which differed from the considerations applicable to assessing 

prudence for purposes of rate setting.  What were found to be reasonable pension decisions 

during the ordinary course of business would not necessarily result in a prudent decision for 

the purposes of setting utility rates.
18

   

B. Standard of Review 

33. The ATCO Utilities submit that the applicable standard of review for a decision of the 

Commission has already been established by the Courts over several earlier decisions to be 

correctness.  That said, the decision of the Commission cannot withstand review on either a 

correctness standard or a reasonableness standard, and in either case the Appeal should be 

allowed. 

34. The appropriate standard of review in this appeal is correctness.  In Dunsmuir v. New 

Brunswick,
19

 the Court identified that once an appropriate judicial review standard has been 

identified by the Courts, it is not necessary to undertake a separate analysis in each 

subsequent appeal proceeding.  Thus at paragraph 62, the Court states: 

                                                 
18  ABCA Decision, supra note 2, at para. 10, Appellants' Record, Vol. 1, Tab 6. 
19 Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, Appellants' BoA, Tab 11 [Dunsmuir].  
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In summary, the process of judicial review involves two steps.  First, courts 

ascertain whether the jurisprudence has already determined in a satisfactory 

manner the degree of deference to be accorded with regard to a particular 

category of question.  Second, where the first inquiry proves unfruitful, courts 

must proceed to an analysis of the factors making it possible to identify the 

proper standard of review. 

35. In Alberta (Information and Privacy Commissioner) v. Alberta Teachers' 

Association,
20

 the Court confirmed that where an established standard exists, it will be 

applicable, and moreover standards which may have been identified prior to Dunsmuir will 

nevertheless be applicable and observed. 

36. In the case of the Commission, it is submitted that on issues of the nature under 

appeal here, the appropriate and accepted standard of review is correctness.  The first and 

most significant determination of the appropriate standard of review was in the ATCO Gas 

and Pipelines decision of this Court in 2006.
21

  In that case, the central issue before the Court 

was whether the Commission could rely upon a particular provision in the Gas Utilities Act 

("GUA")
22

 concerning approval of the disposition of certain assets, as the basis of a power to 

deny ATCO Gas and Pipelines Ltd. recovery of the proceeds of the sale of an asset, and use 

that to the benefit of ratepayers by effectively reducing the costs of service. 

37. This is similar to the situation before the Court on this appeal.  Rather than assessing 

the pension costs in accordance with the prudence standard applicable to all costs incurred by 

utilities, the Commission purported to rely on its broad powers of rate setting to deny those 

pension costs without first conducting a review of whether the costs were prudent at the time 

that they were incurred. 

38. The Alberta Court of Appeal has found the correctness standard similarly applicable 

to the Commission in other cases which have implications for revenue and ratemaking issues.  

These include the decisions in ATCO Gas and Pipelines Ltd. v. Alberta (Utilities 

Commission)
23

 and in Shaw v. Alberta (Utilities Commission), in 2012.
24

 

                                                 
20 Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 2011 SCC 61, [2011] 3 S.C.R. 654, at para. 33, 

Appellants' BoA, Tab 2 [ATA]. 
21  ATCO Gas and Pipelines Ltd. v. Alberta (Energy Utilities Board), 2006 SCC 4, [2006] 1 S.C.R. 140, Appellants' BoA, Tab 5 [ATCO 

Gas and Pipelines Ltd. v. Alberta (EUB) (SCC)]. 
22  Gas Utilities Act, R.S.A. 2000, c. G-5 [GUA]. 
23  ATCO Gas and Pipelines Ltd. v. Alberta (Utilities Commission), 2009 ABCA 246, 311 D.L.R. (4th) 343, leave to appeal to SCC 

refused, 33366 (January 28, 2010), Appellants' BoA, Tab 6. 
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39. It is respectfully submitted, therefore, that decisions of the Alberta Utilities 

Commission which would have the impact of denying recovery of prudently incurred costs to 

lower rates otherwise payable by ratepayers are to be assessed on a correctness standard, as 

established by the jurisprudence of this Court and the Alberta Court of Appeal. 

40. The Appellants do not, however, rely solely on the correctness standard for the 

success of their argument on this appeal.  The ATCO Utilities submit that the Commission's 

decision here with respect to COLA expenses is unreasonable, being in stark contrast with 

long established principles of reviewing utility costs in accordance with the standard of 

prudence, and prohibiting the use of hindsight in such an assessment.  Further, the reasons of 

the Commission and the Court of Appeal do not reflect a transparent or intelligible 

interpretation of fundamental rate making principles or the governing legislative regime. 

41. As this Court set out in Dunsmuir, assessing a decision on a reasonableness standard 

involves two aspects of inquiry:
25

 

The first inquiry of the reasonableness analysis is into the existence of 

justification, transparency and intelligibility within the decision making 

process. 

The second part of the inquiry is "concerned with whether the decision falls 

within a range of possible, acceptable outcomes which are defensible in 

respect of facts and law".   

42. In assessing the reasonableness of a decision, this Court has clarified that the review 

will be contextual, and will potentially involve a consideration of other relevant 

jurisprudence.  In Communications, Energy and Paperworkers Union of Canada, Local 30 v. 

Irving Pulp & Paper, Ltd. the majority upheld an arbitration board's decision in part because 

of "its reliance on the arbitral consensus", noting that the Court of Appeal's error in that case 

had caused it "essentially to disregard the remarkably consistent arbitral jurisprudence" on 

the topic at issue.
26

 

43. This factor is particularly significant in the present case. The nature of prudence 

reviews has been generally settled, with utility commissions and courts in Canada and 

                                                                                                                                                       
24 Shaw v. Alberta (Utilities Commission), 2012 ABCA 378, 539 A.R. 315, Appellants' BoA, Tab 17.  
25  Dunsmuir, supra note 19, at para. 47, Appellants' BoA, Tab 11. 
26 Communications, Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp & Paper, Ltd., 2013 SCC 34, [2013] 2 S.C.R. 

458, at paras. 8, 16, Appellants' BoA, Tab 8 [Irving Pulp]. 
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elsewhere having largely achieved a consensus on the test. The Commission ruling in this 

case, however, departs from this consensus without a transparent and intelligible justification 

for doing so, thereby underlining the unreasonable nature of the decision. 

44. This appeal is not a superficial critique of the mere manner in which the decision was 

expressed.  There is no suggestion of a "line-by-line treasure hunt for error",
27

 or that the 

reasons represent a stand-alone basis for quashing its decision,
28

 or that the Commission must 

comment upon every issue raised by the parties
29

 – all proscribed bases of challenge.  Rather, 

at the heart of this appeal is a concern about an outcome that is outside "the range of 

acceptable and rational solutions",
30

 even when it is read with deference.  Despite its lengthy 

reasons, the Commission's decision is unreasonable at its core because it disallowed utility 

costs of service without any analytical basis for doing so, contrary to what the record 

suggested, and contrary to the weight of authority regarding the proper approach to a 

prudence review, which could not be reasonably departed from.  As such the decision lacks 

transparency, intelligibility and justification. 

45. As will be addressed below, it is submitted that the reasons of the Commission, and 

indeed of the Court of Appeal, fall short on both elements of this necessary analysis, and the 

decision of the Commission does not withstand review on a reasonableness standard, let 

alone a correctness test. 

C. Common Basis of Ratemaking in Canada 

(i) The Regulatory Balance 

46. The basic premise of rate regulation in Canada is that utilities are entitled to a 

reasonable opportunity to recover their prudently incurred costs and expenses, and to obtain a 

fair return for investors.  In exchange, the utilities accept their obligation to provide safe and 

reliable service at just and reasonable rates to all customers.  The Supreme Court of Canada 

has long recognized this balance, which is reflected in the governing legislation in Alberta 

and elsewhere in Canada, and which must inform the exercise of regulatory powers involving 

the recovery of costs and a fair return to the utility.   

                                                 
27 Ibid., at para. 54, Appellants' BoA, Tab 8. 
28 Newfoundland and Labrador Nurses' Union v. Newfoundland and Labrador (Treasury Board), 2011 SCC 62, [2011] 3 S.C.R. 708, at 

para. 14, Appellants' BoA, Tab 13.  
29 Construction Labour Relations v. Driver Iron Inc., 2012 SCC 65, [2012] 3 S.C.R. 405, at para. 3, Appellants' BoA, Tab 9.  
30 Dunsmuir, supra note 19, at para. 47, Appellants' BoA, Tab 11.  
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47. Seventy five years after Lamont J. expressed the balance in Northwestern Utilities, at 

192-193, Bastarache J. confirmed in ATCO Gas and Pipelines Ltd. v. Alberta (EUB) that:
31

 

[W]hen interpreting the broad powers of the Board, one cannot ignore this 

well-balanced regulatory arrangement which serves as a backdrop for 

contextual interpretation.  The object of the statutes is to protect both the 

customer and the investor.  The arrangement does not, however, cancel the 

private nature of the utility.  In essence, the Board is responsible for 

maintaining a tariff that enhances the economic benefits to consumers and 

investors of the utility.
 
[Emphasis added, citation omitted]  

48. To ensure a fair rate of return, a utility must be permitted a reasonable opportunity to 

recover all its prudent costs of providing utility service.  This entitlement is at the heart of 

rate regulation, and a fair return for utility investors has long been recognized in Canadian 

law.  As identified by Rothstein J.A., as he then was, in TransCanada Pipelines v. Canada 

(National Energy Board), the regulator must faithfully determine the costs to ensure that 

prudently incurred costs are compensated:
32

 

In the case of the Mainline, the Board has adopted a cost of service 

methodology whereby the Mainline is to be compensated through tolls for its 

prudently incurred costs… Once it did so, it had to faithfully determine the 

Mainline's costs based on the evidence and its own sound judgment.  
[Emphasis added] 

49. The Alberta Court of Appeal itself has previously acknowledged the requirement of 

the regulator "to ensure that the utility has a reasonable opportunity to recover its costs, 

providing they are prudent".
33

   

(ii) Statutory Regime for Prudent Cost Recovery 

50. The entitlement to recover prudently incurred costs is reinforced by the statutory 

regime governing utilities in Alberta, which the Commission is responsible to administer.  

The Legislature has clearly directed that utilities are to be assured of a reasonable opportunity 

to recover all their prudent costs.  Accordingly, the statutory framework contains numerous 

references to the concept of "prudent costs" as the principled basis for rate setting. 

                                                 
31 ATCO Gas and Pipelines Ltd. v. Alberta (EUB) (SCC), supra note 21, at para. 64, Appellants' BoA, Tab 5. 
32 TransCanada Pipelines Ltd. v. Canada (National Energy Board), 2004 FCA 149, 319 N.R. 171, at para. 32, Appellants' BoA, Tab 

18 [TransCanada Pipelines]. 
33 ATCO Electric Ltd. v. Alberta (Energy and Utilities Board), 2004 ABCA 215, 361 A.R. 1, at para. 131, Appellants' BoA, Tab 3. 
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(a) Electric Utilities Act 

51. Section 102 of the Electric Utilities Act ("EUA"), stipulates, in part, that each owner 

of an electric distribution system must prepare a tariff for the purpose of recovering the 

"prudent" costs of providing electric distribution service.
34

   

52. Section 122 of that Act also makes numerous references to "prudent" costs. It 

provides that when considering a tariff application, the Commission must have regard to the 

principle that a tariff approved by it must provide the owner with a reasonable opportunity to 

recover prudently incurred costs and expenses:
35

 

122(1) When considering a tariff application, the Commission must have regard for 

the principle that a tariff approved by it must provide the owner of an electric utility 

with a reasonable opportunity to recover 

(a) the costs and expenses associated with capital related to the owner's investment in the 

electric utility, including 

(i) depreciation, 

(ii) interest paid on money borrowed for the purpose of the investment, 

(iii) any return required to be paid to preferred shareholders of the electric utility 

relating to the investment, 

(iv) a fair return on the equity of shareholders of the electric utility as it relates to 

the investment, and 

(v) taxes associated with the investment, 

if the costs and expenses are prudent and if, in the Commission's opinion, they provide an 

appropriate composition of debt and equity for the investment, 

(b) other prudent costs and expenses associated with isolated generating units, 

transmission, exchange or distribution of electricity or associated with the 

Independent System Operator if, in the Commission's opinion, they are applicable to 

the electric utility, 

(c) amounts that the owner is required to pay under this Act or the regulations, 

(d) the costs and expenses applicable to the electric utility that arise out of obligations 

incurred before the coming into force of this section and that were approved by the 

Public Utilities Board, the Alberta Energy and Utilities Board or other utilities' 

regulatory authorities if, in the Commission's opinion, the costs and expenses 

continue to be reasonable and prudently incurred, 

                                                 
34 Electric Utilities Act, S.A. 2003, c. E-5.1, s. 102 [EUA]. 
35 Ibid., s. 122. 
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(e) its prudent costs and expenses of complying with the Commission rules respecting 

load settlement, 

(f) its prudent costs and expenses respecting the management of legal liability, 

(g) the costs and expenses associated with financial arrangements to manage financial 

risk associated with the pool price if the arrangements are, in the Commission's 

opinion, prudently made, and 

(h) any other prudent costs and expenses that the Commission considers appropriate, 

including a fair allocation of the owner's costs and expenses that relate to any or all of 

the owner's electric utilities. [Emphasis added] 

(b) Gas Utilities Act 

53. As with the electric utilities, the legislation governing gas utilities has also long 

protected the utility's right to recover its prudently incurred costs.  Section 36 of the GUA 

protects a gas utility's right to recover just and reasonable rates based on prudent costs.
36

  The 

regulation under the GUA clearly expresses this principle.  Subsection 4(3) of the Roles, 

Relationships and Responsibilities Regulation
37

 recognizes gas utilities' entitlement to 

recover prudently incurred costs to meet the many detailed utility responsibilities.  

54. Under the Regulation, gas distributors are required to carry out numerous obligations 

to provide safe and reliable service.  In return, section 4(3) provides that: 

4(3) A gas distributor is entitled to recover in its tariffs the prudent costs as 

determined by the Commission that are incurred by the gas distributor to meet 

the requirements of [the Regulation]. 

55. Thus the right of utilities in Canada to an opportunity to recover their prudent costs is 

firmly entrenched in Canadian regulatory law, and in particular, the applicable Alberta 

statutory regime governing the ATCO Utilities, which imposes on the Commission an 

obligation to consider and determine those prudent costs.  The regulator cannot simply ignore 

or override this right, or disregard important tenets related to it.  It is respectfully submitted 

that both the Commission and the Alberta Court of Appeal did so in their consideration of the 

ATCO Utilities application and appeal to recover their COLA costs. 

                                                 
36  GUA, supra note 22, s. 36. 
37 Roles, Relationships and Responsibilities Regulation, Alta. Reg. 186/2003.  
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D. The Commission and Alberta Court of Appeal Approach to 

Assessment of Prudent Costs  is in conflict with Longstanding 

Authority 

56. The Commission's approach to the review of the pension costs at issue in this case, 

and its endorsement by the Alberta Court of Appeal, is a striking departure from the approach 

to prudence review established in other cases.  Most recent is the companion appeal from the 

Ontario Court of Appeal in Power Workers (S.C.C. Docket No. 35506).
38

  It is submitted that 

the Ontario Court's decision in that case represents the proper approach to the assessment of 

whether certain costs incurred by the utility were "prudent", and is consistent with 

established rate regulation principles, and the preponderance of case law on the issue. 

57. In Power Workers, the costs at issue were imposed pursuant to a collective bargaining 

process including arbitration.  In the case at bar, the proposed pension COLA costs were 

determined and recommended by the Pension Plan Administrator in good faith fulfillment of 

its fiduciary obligations under the CU Pension Plan.  In both cases the provincial regulatory 

bodies proceeded to disallow a portion of the utility costs in question. 

58. Despite the factual similarities, the respective Courts of Appeal adopted starkly 

different approaches to the question of how the review of utility costs should be conducted 

by the regulator.  The different approaches involve the following elements: 

(i) Requirement to Conduct a Separate Prudency Review; 

(ii) Presumption of Prudence, which is rebuttable; 

(iii) Timing of Prudence Evaluation; and  

(iv) Factors to be Considered. 

59. That these are critical elements of a prudence review is demonstrated by this excerpt 

from an American regulatory research paper on the prudence concept, which identified four 

key components:
39

 

                                                 
38 Power Workers' Union (Canadian Union of Public Employees, Local 1000) v. Ontario (Energy Board), 2013 ONCA 359, 365 D.L.R. 

(4th) 247, leave to appeal to SCC granted, 33506 (March 20, 2014), Appellants' BoA, Tab 16 [Power Workers]. 
39 Robert E. Burns, The Prudent Investment Test in the 1980s (Columbus: The National Regulatory Research Institute, 1985), 

Appellants' BoA, Tab 19.  
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[F]irst, that there should exist a presumption that the investment decisions of 

utilities are prudent.  The presumption of prudence can be overcome, 

however, by an allegation of imprudence that is backed up by substantive 

evidence creating a serious doubt that the prudence of the investment 

decision…The second guideline is to use the standard of reasonableness under 

the circumstances.  That is, to be prudent, a utility decision must have been 

reasonable under the circumstances that were known or could have been 

known at the time the decision was made…[Third] is a proscription against 

the use of hindsight in determining prudence…The proscription against 

hindsight makes it unwise for a commission to supplement the reasonableness 

standard for prudence with other standards that look at the final outcome of a 

utility's decision, though consideration of outcome may legitimately have 

been used to overcome the presumption of prudence.  The fourth guideline is 

to determine prudence in a retrospective, factual inquiry.  The evidence needs 

to be retrospective in that it must be concerned with the time at which the 

decision was made. 

60. More recently, a U.S. authority on regulatory practice described the prudence concept 

in these terms:
40

 

[A] regulated firm's operating and investment decisions are typically 

considered prudent unless proven otherwise.  In other words, utility 

management is given the benefit of the doubt, and management's decisions are 

presumed reasonable unless the facts show otherwise.  For example, the 

regulator would need to establish that providing luxurious cars and lavish 

offices to the regulated firm's executives was not a necessary part of providing 

electric service.  Moreover, the prudence of managerial decisions must be 

judged on their reasonableness at the time those decisions were made and 

based on information then available.  Prudence is not meant as an exercise in 

hindsight regulation.  In essence, a prudent decision is one that a reasonable 

person could have made in good faith, given the information and decision 

tools available at the time of the decision.  [Emphasis added] 

61. These elements will now be addressed as they relate to the Commission and Alberta 

Court of Appeal decisions. 

(i) Requirement to Conduct a Separate Prudence Review 

62. In the case at bar, the Alberta Court of Appeal assumed that the Commission was 

conducting a prudence review of the pension COLA costs.  The Court reached this 

conclusion notwithstanding that the Commission's lengthy decision does not once mention 

the concept of prudence in its analysis or conclusion.  Moreover, in the subsequent 2012 

                                                 
40 Jonathan A. Lesser & Leonardo R. Giacchino, Fundamentals of Energy Regulation, 2nd ed. (Reston: Public Utilities Reports, 2013), 

at pp. 48-49, Appellants' BoA, Tab 21. 
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R&V Decision, the Commission itself acknowledged that it did not conduct a review of the 

prudence of the Pension Plan Administrator's determination regarding the pension COLA 

costs.
41

 

63. It is respectfully submitted that given the fundamental statutory and common law 

right of a utility to have the opportunity to recover its prudent costs, and the mandate of the 

Commission to determine those prudent costs, it cannot simply be assumed that a prudence 

review is or has been undertaken.  There must be a separate, express analysis of whether or 

not the costs are or were prudent.  It must be justifiable, transparent and intelligible.  This 

analysis must be articulated, and the conclusion it reaches must fall within a possible, 

acceptable range of outcomes which are defensible in respect of facts and law.  This simply 

cannot occur without a separate, express prudence review.  When combined with the 

presumption of prudence discussed below, it requires, at a minimum, as discussed in the 

American research paper quoted above, that there be express consideration of substantive 

evidence creating a serious doubt about the prudence of the investment decision and an 

express finding of imprudence.  This did not occur in the Commission's decision, and, 

respectfully, the Alberta Court of Appeal cannot simply assume that it did. 

(ii) Presumption of Prudence 

64. The Alberta Court's approach to prudence is also in error as it disregards the 

presumption of prudence which is to be applied to utility costs.  The presumption is 

rebuttable based on proper, cogent evidence raising a substantial doubt about the prudence of 

the costs.  This presumption of prudence was recognized in the Power Workers decision 

where the Ontario Court of Appeal confirmed that "[d]ecisions made by the utility's 

management should generally be presumed to be prudent unless challenged on reasonable 

grounds".
42

 

65. In the ATCO Utilities case, the decision on COLA was made by the Pension Plan 

Administrator based on the required considerations and no finding was made by the 

Commission that the decision was in any way inappropriate.  The decision was one which 

should have attracted the presumption of prudence articulated in Power Workers and the 

                                                 
41 Decision 2012-077, supra note 12 at para. 42, Appellants' Record, Vol. 1, Tab 3.  
42 Power Workers, supra note 38, at para. 16, Appellants' BoA, Tab 16. 
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authority referenced above.  In failing to address that presumption of prudence, the Alberta 

Court of Appeal decision is further in conflict with previous decisions of that very Court, 

where the presumption of prudence had been affirmed.
43

   

(iii) Timing of Prudence Evaluation 

66. Setting aside the fundamental concern that a prudence review was not conducted, and 

that a presumption of prudence was not considered or applied, another key error relates to the 

timing of the review.  In the case at bar, the Alberta Court of Appeal endorsed the 

Commission approach, which expressly stated that the decision "must be evaluated in the 

circumstances applicable at the time that ATCO Utilities applied to include pension expense 

in revenue requirement".
44

  In other words, the Commission approach in this case involved 

an assessment based on circumstances at the time of the rate application, not at the time the 

COLA cost decision was made by the Plan Administrator.  

67. This is again contrary to existing authorities, including the Ontario Court of Appeal 

decision in Power Workers.  There the Court stated that:
45

 

To be prudent, a decision must have been reasonable under the circumstances 

that were known or ought to have been known to utility at the time the 

decision was made. [Emphasis added] 

68. A review of costs based on factors present when the decision at issue was made could 

be significantly different than a review based on hindsight, with the benefit of different or 

new information, available at the time of the hearing.  It is also a more accurate assessment 

of whether management's decisions were prudent at the time they were made.  This is also 

consistent with American regulatory authorities, which follow many of the same ratemaking 

concepts and principles applicable in Canada.  Professor Phillips confirms that in America 

prudence "involves foresight not hindsight", and must be assessed at the time of the relevant 

decision:
46

 

                                                 
43 ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), 2005 ABCA 122, 367 A.R. 54, at para. 66, Appellants' BoA, 

Tab 4.  
44 Decision 2011-391, supra note 9, at para. 87, Appellants' Record, Vol. 1, Tab 2. 
45 Power Workers, supra note 38, at para. 16, Appellants' BoA, Tab 16. 
46 Charles F. Phillips Jr., The Regulation of Public Utilities: Theory and Practice (Arlington: Public Utilities Reports, Inc., 1993), at pp. 

340-41, Appellants' BoA, Tab 22. 
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Prudent Investment.  Prudence, according to The Random House Dictionary, 

"is care, caution, and good judgment, as well as wisdom in looking ahead.  

Prudence thus involves foresight, not hindsight.  Decisions must be judged as 

to their reasonableness at the time they were made and not after the fact.  To 

quote two commissions: 

A prudence review must determine whether the company's 

actions, based on all that it knew or should have known at the 

time were reasonable and prudent in light of the circumstances 

which then existed.  It is clear that such a determination may not 

properly be made on the basis of hindsight judgments, nor is it 

appropriate for the [commission] merely to substitute its best 

judgment for the judgments made by the company's managers. 

The company's conduct should be judged by asking whether the 

conduct was reasonable at the time, under all the circumstances, 

considering that the company had to solve its problems 

prospectively rather than in reliance on hindsight.  In effect, our 

responsibility is to determine how reasonable people would 

have performed the task that confronted the company.  

[Emphasis added, citations omitted] 

69. It is also notable from this passage that not only should hindsight not be used, but that 

a prudence review is not a mechanism by which the regulatory commission should substitute 

its view for the decision of the utility's management.  There must be demonstrable 

imprudence by management, not simply a preference by the Commission for a different 

approach to management of an issue or cost.  This was similarly stated in the American 

context in a recent scholarly article which discussed the definition of prudence in these 

terms:
47

 

The exact definition of prudence used when examining the public utility's 

decisions may vary by jurisdiction, but generally involves a review of the 

public utility's actions at the time a decision was made that resulted in 

incurring a cost or making an investment.  Such a determination is not 

intended to be a substitution of judgment for that of the public utility's 

managers, and must be supported by a finding that the public utility knew or 

should have known that its actions were imprudent at the time of its decision.  

Absent a showing or imprudence, the public utility is presumed to have acted 

in good faith.  [Emphasis added, citations omitted] 

                                                 
47  Megan J. Hertzler & Mara N. Koeller, "Who Pays for Carbon Costs? Uncertainty and Risk in Response to the Current Patchwork of 

Carbon Regulation for Public Utilities" (2010) 36 Wm. Mitchell L. Rev. 904, at pp. 934-935, Appellants' BoA, Tab 20. 
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70. Similar recognition of the appropriate approach to the prudence test is found in 

various regulatory decisions in Canada.  For example, the Nova Scotia Utility and Review 

Board considered the nature of the prudence standard, and the inapplicability of hindsight in 

a 2012 decision.  In that ruling, the Board described the prudence test in these terms:
48

 

11.2 Prudency Test 

143. In 2005 NSUARB 27 (NSPI – P-881), the Board adopted the 

definition of prudence as set out in a decision of the Illinois Commerce 

Commission as a reasonable test to be applied in Nova Scotia. 

144. That test was set out at paragraph 84 of the Board's 

Decision: 

The standard for determining prudency of a utility's 

fuel procurement practices is well established.  As 

stated by the Illinois Commerce Commission, 

"prudence is that standard of care which a reasonable 

person would be expected to exercise under the same 

circumstances encountered by utility management at 

the time decisions had to be made…Hindsight is not 

applied in assessing prudence…A utility's decision is 

prudent if it was within the range of decisions 

reasonable persons might have made…The prudence 

standard recognizes that reasonable persons can have 

honest differences of opinion without one or the other 

necessarily being imprudent.  

[Decision, 2005 NSUARB 27, para. 84] 

145. The Board went on to say: 

[89] While the Board recognizes that the 

definition of imprudence varies somewhat among the 

jurisdictions cited, there are several fundamental 

principles which are common.  These include: 

 Were the utility's decisions reasonable in the context of 

information which was known (or should have been known) 

at the time? 

 Did the utility act in a reasonable manner and use a 

reasonable standard of care in its decision-making process? 

 The imprudency test should relate to the circumstances at the 

time in question and not to hindsight. 

[Emphasis added] 

                                                 
48   Nova Scotia Power Incorporated (Re), 2012 NSUARB 227, at para. 89, Appellants' BoA, Tab 15. 
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71. Such expressions demonstrate that, as a policy matter, it is clearly a fairer and more 

reasonable approach to assess the prudence of management decisions based on information 

available to it at the time of the decision.  Hindsight or second guessing by a regulator based 

on different or new information available when conducting a cost review is not a test of 

management prudence, nor is the Commission entitled to substitute its preferred decision on 

a cost issue where there has been no finding of imprudence. 

72. Even further demonstration of the departure from these accepted principles, and the 

unreasonableness of the Commission's approach, is its own acknowledgement in an unrelated 

decision that hindsight is not appropriate in assessing prudence, and that there is a 

presumption that the utility acted in a prudent manner.  In Decision 2013-407, the 

Commission adopted its predecessor's earlier statement on prudence:
49

 

In most cases [prudence] involves an evaluation of whether or not a decision 

reflects good judgment and discretion and is reasonable in the circumstances 

which were known, or reasonably should have been known, when the decision 

was made. 

The concept of prudence is used to determine whether, at a particular time in 

question, an arrangement is or was appropriate and reasonable given the 

circumstances known or which ought to have been known. 

73. That the Commission failed in this case, involving a lengthy decision of over 100 

paragraphs, to even use the term "prudence", let alone discuss its components, illustrates how 

significant a departure their  ruling in this case is from what is correct or indeed reasonable.   

Simply put, there is no objective indication that the Commission even turned its mind to, let 

alone conducted, an appropriate prudence review of the COLA costs in this particular case.  

It is therefore respectfully submitted that the Commission erred in its assessment, and the 

Alberta Court of Appeal failed to correct this error. 

(iv) Factors to be considered in Cost Review 

74. The Alberta Court of Appeal also erred when it ruled that the test for prudence 

applied by the Commission in the context of setting rates was somehow different than the test 

to be used in determining whether the Pension Plan Administrator's decisions were prudent 

                                                 
49 AltaLink Management Ltd – 2013 - 2014 General Tariff Application, Alberta Utilities Commission, Decision 2013-407 (November 

12, 2013), at para. 1196, Appellants' BoA, Tab 7.   
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having regard to its own fiduciary obligations.  Indeed, at para. 8 of its decision, the Court 

observes:
50

 

The findings of the Commission (e.g., at para. 87 of the reasons under appeal) 

amount to a finding that all of the pension costs were not "prudent" in the rate 

setting context.  [Emphasis added] 

75. The Alberta Court of Appeal's comments underline its erroneous understanding of 

what a prudence evaluation is intended to address.  The Court's ruling suggests that 

appropriate factors guiding the utility's Pension Plan Administrator when making operational 

and cost decisions are different than those the Commission will use when later determining 

whether the costs were "prudent" for rate setting purposes. 

76. The approach to the test of prudence by the Alberta Court based on a separate "rate 

setting" context is directly opposed to that of the Ontario Court of Appeal.  In Enbridge Gas 

Distribution Inc. v. Ontario Energy Board, the Court stated that the same facts that were 

relevant in making operational decisions were also the basis of determining whether the costs 

were prudent for rate making purposes.  They were not two different inquiries considering 

two differing set of facts.   Quoting from the reasons of the Ontario Energy Board, the Court 

stated:
51

 

Prudence must be determined in a retrospective factual inquiry, in that the 

evidence must be concerned with the time the decision was made and must be 

based on facts about the elements that could or did enter the decision at the 

time.  [Emphasis added] 

77. The Ontario Court of Appeal in Power Workers also disallowed the use of hindsight, 

and information which would not have been available to the decision maker.  The Court also 

stated in that decision that a prudence review must be based on:
52

 

A retrospective factual inquiry, in that the evidence must be concerned with 

the time the decision was made and must be based on facts about the elements 

that could or did enter into the decision at the time.  [Emphasis added] 

                                                 
50  ABCA Decision, supra note 2, at para. 8, Appellants' Record, Vol. 1, Tab 6. 
51 Enbridge Gas Distribution Inc. v. Ontario Energy Board (2006), 210 O.A.C. 4, 41 Admin. L.R. (4th) 69 (Ont. C.A.), leave to appeal 

to SCC refused, 31477 (November 9, 2006), at para. 10, Appellants' BoA, Tab 12.  
52 Power Workers, supra note 38, at para. 16, Appellants' BoA, Tab 16.  
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78. The Ontario Court's approach is more consistent with the true nature of a prudence 

review than the Alberta Court of Appeal ruling, which observed:
53

 

While the decision of the Management Pension Committee was undoubtedly 

entitled to considerable weight, it did not bind the hands of the Commission.  

The Management Pension Committee was performing a different task, subject 

to different fiduciary duties, and what were found to be reasonable pension 

decisions are not necessarily "prudent" for the purposes of setting utility rates.  

[Emphasis added] 

79. It is respectfully submitted that this is in error.  The appropriate approach reviews 

prudence based on business factors existing at the time, including the fiduciary and other 

existing obligations to ensure appropriate pension treatment.  The Alberta decision, by 

contrast, suggests prudence for rate making purposes involves only consideration of the 

impact on ratepayers without giving due consideration to business factors driving the 

decision.  In endorsing this approach, the Court erred, as did the Commission.  The former 

issue may be relevant in the later setting of just and reasonable rates and the timing of 

recovery of those rates, as discussed infra, at paras. 95 to 98, but it should not affect the 

threshold question of whether the cost decision was prudent, and hence, the resulting costs 

recoverable. 

80. The Court does not explain in its decision how the Commission's decision is justified, 

transparent and intelligible, nor what the principled basis is for setting up parallel 

frameworks for considering the prudence of a costs decision.  The Court's unusual suggestion 

is that a decision can be prudent for some purposes, but not for others.  The weight of the 

authorities is clear, however, that prudence is measured taking into account relevant business 

considerations that formed the basis of the decision made at that time.  There is no different 

prudence review based on factors specific only to the purpose of setting rates.  To the 

contrary, the Court's statement reflects a clear misdirection on the fundamental nature and 

purpose of the prudence review. 

81. In this case, the evidence was that the Pension Plan Administrator's decision was 

based in part on legal, fiduciary and business obligations owed under the CU Pension Plan to 

retirees and employees.  It was also a decision made in the context of an overall approach to 

                                                 
53 ABCA Decision, supra note 2, at para. 10, Appellants' Record, Vol. 1, Tab 6. 
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employee compensation.  The evidence was undisturbed, and there was no suggestion that 

these were invalid considerations in determining the prudence of the COLA decision.  

82. The combined effect of the Commission and Court of Appeal decisions, however, 

was to make such considerations irrelevant to the regulatory review of the COLA decision.  

This is surely an unsupportable result.  In order to evaluate prudence, the appropriate 

evaluation requires examination of the factors which a reasonable manager considered at the 

time.  The decisions of the Commission and the Court, held that such factors are not germane 

when assessing the decision for rate purposes, without suggesting that management 

improperly considered the factors for pension or overall employee compensation purposes.  

This cannot be correct.  The review of prudence must assess all of the relevant factors 

considered by management. 

83. It is further submitted that when a regulatory agency focuses singularly upon the issue 

of rates, it upsets the regulatory balance identified repeatedly by this and other Courts which 

underlies the bargain between utility consumers and utilities.  This was a concern discussed 

by the Nova Scotia Utility and Review Board and endorsed by the Nova Scotia Court of 

Appeal in Dalhousie Legal Aid Service v. Nova Scotia Power Inc.,
54

 where a public interest 

intervener had sought to direct the Board to provide for power rate credits for low income 

customers as part of utility power rates.   

84. The Board rejected this approach as it was one which misconceived the appropriate 

role of the regulator: it is a proxy for competition, not a social policy maker.  At paras. 32 

and 33, the Court of Appeal excerpted from the Board's ruling and provided its view of this 

rationale:
55

 

[32] The Board sets rates for a utility that has a virtual monopoly on the 

supply of electric power.  The Board's decision discusses this process: 

[17] …NSPI is not like an unregulated retailer.  It is a virtual 

monopoly which operates its business on a cost-of-service basis.  

Providing electricity to all communities in the Province was not (and 

likely still is not) financially feasible for private, competitive 

companies.  For that reason, the Province's electric service supplier is 

a cost-of-service monopoly.  In return for undertaking and continuing 

                                                 
54 Dalhousie Legal Aid Service v. Nova Scotia Power Inc., 2006 NSCA 74, 268 D.L.R. (4th) 408, leave to appeal to SCC refused, 31627 

(January 18, 2007), Appellants' BoA, Tab 10.  
55  Ibid., at paras. 32-33, Appellants' BoA, Tab 10. 
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the costs of electrification of the Province, the utility is permitted, 

under the Act, to recover the reasonable and prudent costs of 

providing the service.  Because it is a monopoly, regulation operates 

as a surrogate for competition.  One of the regulator's tasks is to 

balance the need for the Utility to recover its reasonable and prudent 

costs with the need to ensure that ratepayers are charged fair and 

reasonable rates. 

[18] It is in the interests of all Nova Scotians to ensure that NSPI 

continues to be a stable and financially sound company.  This is a 

reality which the Board must consider when determining what, if any, 

rate increase is warranted. 

[19] In short, rates charged to customers are based on costs 

incurred by the Utility in providing service.  If the Board finds certain 

costs to be imprudent or unreasonable, it can (and has) disallowed 

such expenditures and reduced proposed rate increases accordingly. 

[33] I agree with this portrayal of the background to the Board's rate-

making function.  The Board's regulatory power is a proxy for competition, 

not an instrument of social policy. [Citation omitted] 

85. In this case the Commission and Alberta Court of Appeal fell into this error, by 

inappropriately focusing on the lowering of customer rates, while denying to the ATCO 

Utilities a reasonable opportunity to recover its prudent costs.  In other words, the 

Commission used COLA as an instrument of social policy to lower rates, rather than simply 

exercising its power as a proxy for competition to allow the ATCO Utilities to recover its 

prudent costs. 

86. A similar expression was made by the Ontario Superior Court of Justice in Advocacy 

Centre for Tenants-Ontario v. Ontario Energy Board.
56

  In that case, the majority of the 

Court found that the jurisdiction of the Ontario Energy Board extended to providing for 

differential rates for low income consumers.  In doing so, however, the Court reiterated the 

necessary balance vis-à-vis the interest of the Utility and the collective interest of all 

consumers, and concurred in the Nova Scotia Court of Appeal view that:
57

 

The Board's regulatory power is primarily a proxy for competition rather than 

an instrument of social policy.  

                                                 
56 Advocacy Centre for Tenants-Ontario v. Ontario Energy Board (2008), 293 D.L.R. (4th) 684, 238 O.A.C. 343 (Ont. Div. Ct.), at 

paras. 40, 47 and 49, Appellants' BoA, Tab 1.  
57 Ibid., at para. 40, Appellants' BoA, Tab 1. The Ontario Court distinguished its decision from the Nova Scotia Court based on what it 

described as "very different" wording regarding a jurisdiction over rates. 
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87. Accordingly the role of the Commission is not to distort the balance between utility 

and ratepayer with an improper focus on rate setting.  A review of the prudence of costs must 

fully take into account the legal, fiduciary and business considerations of the utility.  Absent 

a finding of imprudence based on those considerations, which the Commission did not make 

in the case of the ATCO Utilities' COLA amounts, it was improper for it to substitute its 

view of the appropriate costs for rate setting purposes. 

E. Role of Prudence Review in Setting Just and Reasonable Rates 

88. The Commission's focus on rate issues was not merely a question of misdirection on 

the nature and application of the prudence test, but highlighted a larger conceptual 

misunderstanding.  The prudence of costs is to be considered and determined separate and 

apart from considerations of the impact on rates and customers.  Prudent costs are not to be 

balanced against a desire to lower rates for consumers.  If costs are prudent the utility is 

entitled to recover them, even if rates for ratepayers increase. 

89. In fulfilling its mandate to set just and reasonable rates, the Commission must provide 

the ATCO Utilities with a reasonable opportunity to recover all prudent costs incurred in the 

provision of utility service.  As noted above, such prudent costs form a component of the 

revenue requirement that a utility is authorized to collect in the rates set by the Commission.  

The subject pension expenses form one of the inputs into the utility costs that are recoverable 

from customers.  As will be detailed below, the focus of the Commission inquiry should be 

on whether the subject costs have been reasonably and prudently incurred in the provision of 

utility service.  This is the test reflected in the governing legislation and which has previously 

been enunciated in the case law. 

90. It is inappropriate and irrelevant therefore in determining whether costs are prudent 

for the Commission to focus on and be guided by the rate impacts on customers that result 

from the inclusion of any specific prudent cost expense in the approved revenue requirement 

of a utility.  In this case, the Commission misinformed itself and adopted an inappropriate 

approach to the determination of the costs that are properly recoverable by the ATCO 

Utilities.  Not only did the Commission fail to specifically address the key issue of whether 

the COLA costs constitute prudently incurred costs, it wrongly focused on the impact the 
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inclusion of these costs in the approved revenue requirements would have on the rates 

charged to customers.   

91. This misdirection by the Commission is clearly illustrated by paragraphs 84 and 104 

of its decision where the entire focus was on how a decrease in the COLA costs included in 

the revenue requirement could be used to reduce the pension deficit, and therefore the rate 

increases otherwise payable by rate payers, without any proper consideration of whether or 

not these COLA costs were prudent. 

92. In paragraph 84 the Commission is entirely focused on how a decrease in the level of 

COLA authorized for recovery will reduce the pension deficit being experienced by the CU 

Pension Plan and thereby reduce the amounts included in revenue requirement and, hence, 

the rate impacts on customers in 2011.  There is no consideration of whether the COLA costs 

were prudent:
58

 

84.  In considering the impact that would result from a change in the use of 

discretion in granting COLA, the Commission notes that ATCO Utilities 

provided an information response which estimated that a one per cent 

reduction of the COLA amount starting in 2011 (from 2.25 per cent to 1.25 

per cent) would result in reducing the pension deficit by $51 million, and 

reduce the special payment amount by $5.4 million.  Annual revenue 

requirement amounts for each of 2011 and 2012 would be reduced by $2.8 

million for AG, $2.1 million for AE, and $0.5 million for AP.  A one per cent 

reduction would set the COLA at approximately 55 per cent of the CPI 

assumption used in the 2009 Actuarial Report. 

93. Likewise, paragraph 104 of the Decision confirms that the main focus of the 

Commission in determining the level of COLA that it would allow in future years was the 

quantum of any pension deficit, and the amount that the ATCO Utilities would be allowed to 

include in revenue requirement and therefore in rates charged to customers was dependent on 

the quantum of any such deficit.
59

 

104.  The Commission's direction to reduce the pension costs permitted into 

ATCO Utilities' respective revenue requirements by restricting annual COLA 

amounts to 50 per cent of CPI up to a maximum of three per cent starting 

January 1, 2012 will remain in effect until such time as the Commission may 

direct otherwise.  Before the Commission will reconsider this direction, 

ATCO Utilities will be required to file a new DB Plan funding valuation 

                                                 
58  Decision 2011-391, supra note 9, at para. 84, Appellants' Record, Vol. 1, Tab 2. 
59  Ibid., at para. 104, Appellants' Record, Vol. 1, Tab 2. 
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submission based on the next actuarial valuation to be filed with and accepted 

by the Superintendent of Pensions.  At the time of the filing of the next 

valuation submission, the Commission will review all of the relevant 

circumstances, including the size of any unfunded liability, when considering 

any adjustment for regulatory purposes to the COLA amount used in 

determining the pension cost component of revenue requirement.  In this 

context, the Commission will consider increasing the percentage of CPI 

included in the annual COLA amount included in pension expense should the 

current DB Plan unfunded liability significantly decrease.  Similarly, the 

Commission will consider further decreasing the percentage of CPI included 

in the annual COLA amount included in pension expense should the current 

DB Plan unfunded liability significantly increase. 

94. It is submitted that this focus on the rate impacts on customers that would result from 

the approval of the requested level of COLA in 2011 and in future years constitutes a 

misdirection by the Commission, and led it into error, as it failed to discharge the threshold 

obligation to determine the prudence of those costs. The Court of Appeal decision failed to 

correct this misdirection and, with respect, compounded it by endorsing an approach which 

conflates the assessment of the prudence of the utilities' costs with their impact on rates.  At 

para. 9 of the Reasons, the Court states:
60

 

The appellants argue that the applicable statutes mandate a two-stage analysis. 

First the Commission must determine if the expenditures were prudently 

incurred. If so, they must be included in the second stage of the analysis, 

which is the setting of just and reasonable rates. While a two-stage analysis 

might often be helpful and appropriate, the applicable statutes do not mandate 

that line of analysis. The decisions of the Commission are entitled to 

deference, and that includes the selection by the Commission of its line of 

analysis. Given the focused objective of the 2011 pension hearing, the 

analytical framework selected by the Commission was not unreasonable.  

[Emphasis added] 

95. The Court refers to the applicable statutes as not mandating a two-stage analysis.  

That conclusion fails to consider the clearly expressed assurance in the legislation, including 

the EUA and the GUA and the associated regulations, of the reasonable opportunity to 

recover prudent costs (see supra at paras. 50 to 55).  Mixing the assessment of those costs 

with concerns over the impact on rates works directly against that entitlement, and distorts 

the balance of interests which the Commission is mandated to protect.   

                                                 
60  ABCA Decision, supra note 2, at para. 9, Appellants' Record, Vol. 1, Tab 6. 
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96. The Alberta Court of Appeal decision is also contrary to the Federal Court of Appeal 

with respect to the proper approach to assessment of prudent costs.  TransCanada Pipelines
61

 

affirmed that where a regulator adopts a cost of service methodology, the prudent costs of 

service must be based on evidence independent of the potential impact on rates.  In that 

decision, the Court agreed that "the impact of any resulting toll increase on customers or 

consumers is an irrelevant consideration" in determining what, in that case, was the cost of 

equity capital.  Rather, there is a two-stage approach to setting just and reasonable rates, the 

first of which is the assessment of prudence.  The impact on rates is only assessed on the 

second part of the just and reasonableness analysis, and addresses how rate increases, if any, 

are addressed.
62

 

97. It had been urged in TransCanada that the impact on rates should be considered by 

the National Energy Board in assessing the cost of capital.  The Federal Court soundly 

rejected this suggestion.  The duty of the NEB was to "faithfully" assess the costs of service, 

but in doing so:
63

 

[T]he impact on customers or consumers cannot be a factor in the 

determination of the cost of equity capital.  [Emphasis added] 

98. Instead the Federal Court indicated that rate impacts should be addressed 

subsequently, not by disallowing prudent costs, but by, for example, adjusting the timing of 

recovery of these costs, without however causing a loss to the utility:
64

 

[A]ny resulting increase in tolls may be a relevant factor for the Board to 

consider in determining the way in which a utility should recover its costs.  It 

may be that an increase is so significant that it would lead to "rate shock" if 

implemented all at once and therefore should be phased in over time.  It is 

quite proper for the Board to take such considerations into account, provided 

that there is, over a reasonable period of time, no economic loss to the utility 

in the process. 

99. The Commission's failure to address the prudence of the decision on COLA 

independent of the impact on rates was therefore inconsistent with established principles of 

prudence review.  Neither it nor the Court of Appeal offered any rationale for the departure 

                                                 
61 TransCanada Pipelines, supra note 32, at para. 35, Appellants' BoA, Tab 18. 
62 Ibid., at para. 34, Appellants' BoA, Tab 18. 
63 Ibid., at para. 43, Appellants' BoA, Tab 18. 
64  Ibid., Appellants' BoA, Tab 18. 
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from these principles.  These decisions are therefore clearly incorrect.  Additionally, there is 

no basis to conclude that the Commission approach was among the range of acceptable 

outcomes available to it, given its role of establishing the regulatory balance between the 

utility and ratepayers.  Nor did it give any justifiable, intelligible or transparent explanation 

for this departure.  Accordingly it is submitted it is for this Court to clarify the law relating to 

these incorrect and unreasonable decisions. 

F. Conclusion 

100. By virtue of the common law and the applicable statutory regime, the ATCO Utilities 

are entitled to a reasonable opportunity to recover their prudent costs.  The Commission 

failed to meet its obligation to provide this opportunity, by failing to conduct a prudence 

review of the COLA amount.  To the extent such a review was conducted, it failed to observe 

the established principles associated with such reviews.  Even if, as the Alberta Court of 

Appeal held, the Commission addressed prudence, the Court erred in endorsing an approach 

which: 

(i) failed to recognize the presumption of prudence;  

(ii) utilized hindsight and failed to assess the cost decision based on the 

circumstances and the legal, fiduciary and business considerations 

existing when the decision was made; and  

(iii) wrongly took into account the impact upon rates in assessing whether 

the costs were prudent. 

101. For these reasons the appeal should be allowed and the Commission directed to 

consider the COLA costs in accordance with the appropriate principles applicable to a 

prudence review. 

PART IV. SUBMISSIONS CONCERNING COSTS 

102. Under the Alberta Utilities Commission Act,
65

 the Commission is not liable for costs 

in connection with an appeal.  Accordingly, the ATCO Utilities do not seek costs if the 

                                                 
65 Alberta Utilities Commission Act, S.A. 2007, c. A.-37.2, s. 29(13). 
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appeal is granted, and respectfully submit that costs should not be awarded if the appeal is

dismissed.

PART V. ORDER SOUGHT

103. The ATCO Utilities request that this Court allow this appeal from the decision of the

Alberta Court of Appeal, and direct that consideration of their COLA costs be remitted to the

Commission for consideration and determination in accordance with the judgment of this

Honourable Court.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 28th day of July, 2014.

BENNETT JONES LLP

Per: 4
. Craig, Q.C.

Loyola G. Keough
E. Bruce Mellett
Counsel for the Appellants, ATCO Gas
and Pipelines Ltd. and ATCO Electric Ltd.
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(2)  A decision or order of the Commission need not show on its 

face that  

 (a) any proceeding was conducted or notice was given, or  

 (b) any circumstances necessary to give the Commission 

jurisdiction to make the decision or order existed. 

(3)  A copy of any record or other document belonging to or 

deposited with the Commission certified as a true copy by a 

solicitor acting on behalf of the Commission or by a person 

authorized for the purpose by the Commission is admissible in 

evidence in all proceedings in which the original record or other 

document would be admissible in evidence. 
 

Part 4 
Appeals 

Appeals from Commission 

29(1) Subject to subsection (2), an appeal lies from a decision or 

order of the Commission to the Court of Appeal on a question of 

jurisdiction or on a question of law. 

(2)  An application for leave to appeal must be filed and served 

within 30 days from the day that the decision or order sought to be 

appealed from was made, or within a further period of time granted 

by the judge where, in the opinion of the judge, the circumstances 

warrant it. 

(3)  Notice of an application for leave to appeal must be given to the 

parties affected by the appeal and to the Commission. 

(4)  If an applicant makes a written request to the Commission for 

materials for the purpose of the application for leave to appeal, the 

Commission shall provide the materials requested within 14 days 

from the date on which the written request is served on the 

Commission. 

(5)  An applicant shall not request under subsection (4) the transcript 

of the hearing, but the Court of Appeal may, on application or on its 

own motion, if satisfied that the transcript is necessary for the 

purpose of determining the application for leave to appeal, direct that 

the Commission provide the transcript within the time provided by 

the Court. 
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(6)  A decision or order of the Commission takes effect at the time 

prescribed by the decision or order, and the operation of the decision 

or order is not suspended by the commencement or conduct of any 

appeal to the Court of Appeal or of any further appeal. 

(7)  Notwithstanding subsection (6), where the Commission thinks 

fit, the Commission may suspend the operation of a decision or order 

until  

 (a) the decision of the court hearing the appeal is rendered or 

the time for appeal to the Supreme Court of Canada has 

expired, or  

 (b) the appeal has been abandoned. 

(8)  On leave to appeal being granted by a judge of the Court of 

Appeal, the appeal shall proceed in accordance with the practice and 

procedure of the Court of Appeal.  

(9)  The notice of appeal must be given to the parties affected by the 

appeal and to the Commission. 

(10)  Within 30 days from the day that leave to appeal is obtained, 

the Commission shall forward to the Registrar of the Court of Appeal 

the transcript and record of the hearing, its findings and reasons for 

the decision or order. 

(11)  On the hearing of the appeal, 

 (a) no evidence may be admitted other than the evidence that 

was submitted to the Commission on the making of the 

decision or order that is being appealed from; 

 (b) the Court of Appeal may draw all inferences that are not 

inconsistent with the facts expressly found by the 

Commission and that are necessary for determining the 

question of jurisdiction or of law, as the case may be, and 

shall certify its opinion to the Commission; 

 (c) the Court of Appeal shall proceed to confirm, vacate or give 

directions to vary the decision or order that is being 

appealed, and where the Court vacates or gives directions to 

vary the decision or order, the Court shall refer the matter 

back to the Commission for further consideration and 

redetermination. 
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(12)  The Commission is entitled to be represented, by counsel or 

otherwise, on the argument of an appeal. 

(13)  Neither the Commission nor any member of the Commission is 

in any case liable for costs by reason or in respect of an appeal or 

application. 

(14)  If a decision or order is vacated or a variation is directed, the 

matter must be reconsidered and redetermined by the Commission, 

and the Commission shall vary or rescind its decision or order in 

accordance with the judgment of the Court of Appeal or the Supreme 

Court of Canada, as the case may be. 
 

Exclusion of judicial review 

30   Subject to the right of appeal under section 29, every action, 

order, ruling or decision of the Commission, the Chair or a person 

exercising the powers or performing the duties of the Commission 

or the Chair is final and shall not be questioned or reviewed in any 

court by application for judicial review or otherwise, and no order 

shall be made or process entered or proceedings taken in any court, 

by way of injunction, declaratory judgment, prohibition, quo 

warranto or otherwise, to question, review, prohibit or restrain the 

Commission or the Chair or any of the Commission’s proceedings. 
 

Part 5 
Market Surveillance Administrator 

Interpretation 

31(1)  In this Part, 

 (a) “Balancing Pool” means the Balancing Pool established by 

the Electric Utilities Act; 

 (b) “electricity customer” means “customer” as defined in the 

Electric Utilities Act; 

 (c) “electricity market” means “market” as defined in the 

Electric Utilities Act; 

 (d) “electricity market participant” means a “market 

participant” as defined in the Electric Utilities Act; 

 (e) “electricity retailer” means a “retailer” as defined in the 

Electric Utilities Act; 

- 39 -



 1 

ELECTRIC UTILITIES ACT 

Chapter E-5.1 

Table of Contents 

Part 1 
Interpretation, Application and Purpose 

 1 Interpretation 

 2 Exemptions from the Act 

 3 Effect of the Act 

 4 Immunity for the Crown 

 5 Purposes of the Act 

 6 Expectations of market participants 

Part 2 
Independent System Operator and Transmission 

Division 1 

Corporate Organization 

 7 ISO established 

 8 Appointment of ISO members 

 9 Natural person powers 

 10 Bylaws 

 11 Chief executive officer 

 12 Auditor 

 14 ISO budget 

 15 Reporting 

Division 2 

Independent System Operator Duties and Authority 

 16 Duty to act responsibly 

 16.1 ALSA regional plans 

 17 Duties of Independent System Operator 

 18 Power pool 

- 40 -



  2003 
Section 102  Chapter E-5.1 

 

 

ELECTRIC UTILITIES ACT 
 

63 

(3)  No person other than the owner of an electric distribution 

system may provide electric distribution service on the electric 

distribution system of that owner. 
2003 cE-5.1 s101;2007 cA-37.2 s82(4) 

Distribution tariff 

102(1)  Each owner of an electric distribution system must prepare 

a distribution tariff for the purpose of recovering the prudent costs 

of providing electric distribution service by means of the owner’s 

electric distribution system. 

(2)  The owner of the electric distribution system must apply for 

approval of its distribution tariff 

 (a) to the Commission, 

 (b) to the council of a municipality, if the owner is a 

municipality or a subsidiary of a municipality 

 (i) that does not have an affiliated retailer that provides 

retail electricity services outside the service area of the 

municipality, and  

 (ii) that does not provide electric distribution service outside 

the service area of the municipality either on its own 

behalf or on behalf of another owner, 

   or 

 (c) to the board of directors of the association, if the owner is a 

rural electrification association. 

(3)  A distribution tariff of an owner of an electric distribution 

system that is a municipality or a subsidiary of a municipality 

 (a) that has an affiliated retailer that provides retail electricity 

services outside the service area of the municipality, or 

 (b) that provides electric distribution service outside the service 

area of the municipality, either on its own behalf or on 

behalf of another owner, 

takes effect as of January 1, 2004. 

(4)  A distribution tariff must be prepared in accordance with the 

regulations made by the Minister under section 108. 
2003 cE-5.1 s102;2007 cA-37.2 s82(4) 
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 (iii) other related costs or expenses approved by the 

Commission; 

 (d) for incentives for efficiencies that result in cost savings or 

other benefits that can be shared in an equitable manner 

between the owner of the electric utility and customers. 
2003 cE-5.1 s120;2007 cA-37.2 s82(4) 

Matters the Commission must consider 

121(1)  On giving notice to interested parties, the Commission 

must consider each tariff application. 

(2)  When considering whether to approve a tariff application the 

Commission must ensure that 

 (a) the tariff is just and reasonable,  

 (b) the tariff is not unduly preferential, arbitrarily or unjustly 

discriminatory or inconsistent with or in contravention of 

this or any other enactment or any law, and 

 (c) if the regulations so require, the tariff incorporates the 

standard of liability imposed by the regulations made by the 

Lieutenant Governor in Council under section 94, or that the 

Commission has, in accordance with those regulations, 

considered and imposed a standard of legal liability that it 

considers appropriate. 

(3)  A tariff that provides incentives for efficiency is not unjust or 

unreasonable simply because it provides those incentives. 

(4)  The burden of proof to show that a tariff is just and reasonable 

is on the person seeking approval of the tariff. 
2003 cE-5.1 s121;2007 cA-37.2 s82(4) 

Costs and expenses recovered under a tariff 

122(1)  When considering a tariff application, the Commission 

must have regard for the principle that a tariff approved by it must 

provide the owner of an electric utility with a reasonable 

opportunity to recover 

 (a) the costs and expenses associated with capital related to the 

owner’s investment in the electric utility, including 

 (i) depreciation, 

 (ii) interest paid on money borrowed for the purpose of the 

investment, 
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 (iii) any return required to be paid to preferred shareholders 

of the electric utility relating to the investment, 

 (iv) a fair return on the equity of shareholders of the electric 

utility as it relates to the investment, and 

 (v) taxes associated with the investment, 

  if the costs and expenses are prudent and if, in the 

Commission’s opinion, they provide an appropriate 

composition of debt and equity for the investment, 

 (b) other prudent costs and expenses associated with isolated 

generating units, transmission, exchange or distribution of 

electricity or associated with the Independent System 

Operator if, in the Commission’s opinion, they are 

applicable to the electric utility, 

 (c) amounts that the owner is required to pay under this Act or 

the regulations, 

 (d) the costs and expenses applicable to the electric utility that 

arise out of obligations incurred before the coming into 

force of this section and that were approved by the Public 

Utilities Board, the Alberta Energy and Utilities Board or 

other utilities’ regulatory authorities if, in the Commission’s 

opinion, the costs and expenses continue to be reasonable 

and prudently incurred, 

 (e) its prudent costs and expenses of complying with the 

Commission rules respecting load settlement,  

 (f) its prudent costs and expenses respecting the management 

of legal liability, 

 (g) the costs and expenses associated with financial 

arrangements to manage financial risk associated with the 

pool price if the arrangements are, in the Commission’s 

opinion, prudently made, and 

 (h) any other prudent costs and expenses that the Commission 

considers appropriate, including a fair allocation of the 

owner’s costs and expenses that relate to any or all of the 

owner’s electric utilities. 

(2)  When the Independent System Operator is the applicant for 

tariff approval, the Commission must have regard for the principle 

that a tariff approved by it must provide the Independent System 

Operator with a reasonable opportunity to recover all of the items 
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referred to in subsection (1) that are applicable to the Independent 

System Operator. 

(3)  The Commission shall not decide that the ISO tariff fails to 

satisfy the requirements of section 121(2)(a) or (b) simply because 

the tariff provides for the flow through, including by the use of 

deferral accounts, real time pricing or other mechanisms, of some 

or all of the Independent System Operator’s prudent costs and 

expenses of carrying out its duties, responsibilities and functions. 
2003 cE-5.1 s122;2007 cA-37.2 s82(4) 

Retrospective tariff 

123   When considering whether to approve a tariff that is to have 

effect from a date preceding its consideration of the tariff 

application, the Commission may take into account evidence 

relating to revenues received and costs and expenses incurred by 

the applicant in the whole or part of the year in which the 

application is made. 
2003 cE-5.1 s123;2007 cA-37.2 s82(4) 

Powers of Commission 

124(1)  In respect of each tariff application, the Commission may, 

subject to section 135, 

 (a) approve a tariff or any part of it with or without changes, or 

 (b) refuse to approve a tariff or any part of it. 

(2)  An approval may be for an interim period specified by the 

Commission. 
2003 cE-5.1 s124;2007 cA-37.2 s82(4) 

Tariff must be approved 

125   The owner of an electric utility and the Independent System 

Operator shall not put into effect a tariff that has not been approved 

by the Commission. 
2003 cE-5.1 s125;2007 cA-37.2 s82(4) 

 

126   Repealed 2007 cA-37.2 s82(4). 

Obligations of owners of electric utilities and the 

Independent System Operator 

127   The owners of an electric utility and, in respect of the ISO 

tariff, the Independent System Operator 
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 (c) keep the owner’s books, records and accounts so as to 
afford an intelligent understanding of the conduct of the 
owner’s business and in accord with any uniform system 
of accounting that the Commission may prescribe by 
regulations, 

 (d) furnish annually, and at any other periodic intervals the 
Commission may require, a detailed report of finances and 
operations, in a form and containing the matters and 
verified in a manner the Commission may require, and 

 (e) subject to any order of the Commission, maintain proper 
and adequate depreciation, amortization or depletion 
accounts on a straight line basis or unit of production 
method or any other basis or method that the Commission 
may direct on application to it. 

RSA 2000 cG-5 s35;2007 cA-37.2 s82(12) 

Powers of Commission  

36   The Commission, on its own initiative or on the application of 
a person having an interest, may by order in writing, which is to be 
made after giving notice to and hearing the parties interested, 

 (a) fix just and reasonable individual rates, joint rates, tolls or 
charges or schedules of them, as well as commutation and 
other special rates, which shall be imposed, observed and 
followed afterwards by the owner of the gas utility, 

 (b) fix proper and adequate rates and methods of depreciation, 
amortization or depletion in respect of the property of any 
owner of a gas utility, who shall make the owner’s 
depreciation, amortization or depletion accounts conform 
to the rates and methods fixed by the Commission, 

 (c) fix just and reasonable standards, classifications, 
regulations, practices, measurements or service, which 
shall be furnished, imposed, observed and followed 
thereafter by the owner of the gas utility, 

 (d) require an owner of a gas utility to establish, construct, 
maintain and operate, but in compliance with this and any 
other Act relating to it, any reasonable extension of the 
owner’s existing facilities when in the judgment of the 
Commission the extension is reasonable and practical and 
will furnish sufficient business to justify its construction 
and maintenance, and when the financial position of the 
owner of the gas utility reasonably warrants the original 
expenditure required in making and operating the 
extension, and 
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 (e) require an owner of a gas utility to supply and deliver gas 
to the persons, for the purposes, at the rates, prices and 
charges and on the terms and conditions that the 
Commission directs, fixes or imposes. 

RSA 2000 cG-5 s36;2007 cA-37.2 s82(12) 

Rate base  

37(1)  In fixing just and reasonable rates, tolls or charges, or 
schedules of them, to be imposed, observed and followed 
afterwards by an owner of a gas utility, the Commission shall 
determine a rate base for the property of the owner of the gas utility 
used or required to be used to provide service to the public within 
Alberta and on determining a rate base it shall fix a fair return on 
the rate base. 

(2)  In determining a rate base under this section, the Commission 
shall give due consideration 

 (a) to the cost of the property when first devoted to public use 
and to prudent acquisition cost to the owner of the gas 
utility, less depreciation, amortization or depletion in 
respect of each, and 

 (b) to necessary working capital. 

(3)  In fixing the fair return that an owner of a gas utility is entitled 
to earn on the rate base, the Commission shall give due 
consideration to all facts that in its opinion are relevant. 

RSA 2000 cG-5 s37;2007 cA-37.2 s82(12) 

Schedule of rates  

38(1)  For the purpose of fixing the just and reasonable rates that 
may be charged to consumers of gas by an owner of a gas utility 
who purchases gas pursuant to a contract under which provision is 
made 

 (a) for the progressive increase in the price of gas to the 
owner of the gas utility, 

 (b) for an increase in the price of gas to the owner of the gas 
utility by reason of changes in any prices received by the 
owner on resale of the gas, 

 (c) for an increase in the price of gas to the owner of the gas 
utility by reason of the payment of higher prices by any 
purchaser of gas in any gas producing area, or 
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Definitions 

1(1)  In this Regulation, 

 (a) “Act” means the Gas Utilities Act; 

 (b) “gas distribution losses” means unaccounted for gas on 
the gas distribution system; 

 (c) “metering” means the purchase, installation, operation and 
reading of a meter that measures and records the amount 
of gas consumed by a customer; 

 (d) “settlement system code” means a settlement system code 
established or approved under section 8. 
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(2)  Terms used in this Regulation that are defined in the Act have 
the same meaning as they have in the Act. 

Functions of Gas Distributors 

Delegation of distributor’s functions 

2(1)  Subject to section 28.1(2) of the Act, a gas distributor may 
authorize other persons to perform any or all of the functions of the 
gas distributor under this Regulation. 

(2)  A reference in this Regulation to a gas distributor is to also be 
read as a reference to the person acting on the gas distributor’s 
behalf pursuant to subsection (1). 

Limitations 

3   A gas distributor shall not carry out any function required or 
permitted by the Act or this Regulation to be carried out by a 
retailer except 

 (a) when a gas distributor is authorized to bill customers 
pursuant to section 2 of the Natural Gas Billing 
Regulation, or 

 (b) in respect of gas services provided under a default rate  
tariff when the gas distributor acts as a default supply 
provider to customers pursuant to the Default Gas Supply 
Regulation. 

Functions of gas distributor 

4(1)  A gas distributor must do the following: 

 (a) provide gas distribution service that is not unduly 
discriminatory; 

 (b) make decisions about building, upgrading and improving 
the gas distribution system for the purpose of providing 
safe, reliable and economic delivery of gas to customers 
in the service area served by the gas distribution system; 

 (c) arrange for adequate upstream transmission capacity for 
the purposes of clause (b); 

 (d) operate and maintain the gas distribution system in a safe 
and reliable manner; 

 (e) carry out gas distribution tariff billing for gas distribution 
service under the gas distributor’s approved gas 
distribution tariff; 
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 (f) connect and disconnect customers in accordance with the 
gas distributor’s approved gas distribution tariff; 

 (g) perform metering, including verifying meter readings and 
verifying accuracy of meters; 

 (h) maintain information systems relating to the consumption 
of gas by customers; 

 (i) perform load balancing for the gas distribution system; 

 (j) perform functions that a settlement system code requires a 
gas distributor to perform; 

 (k) distribute public safety information; 

 (l) provide to a retailer or the gas distributor’s default supply 
provider sufficient, accurate and timely information about 
the retailer’s or default supply provider’s customers, 
including metering information about the gas consumed 
by those customers, in order to enable the retailer or 
default supply provider to bill and to respond to inquiries 
and complaints from customers concerning billing for gas 
services; 

 (m) act as a default supply provider to customers who pay a 
default rate for gas; 

 (n) respond to inquiries and complaints from customers 
respecting gas distribution service; 

 (o) if a customer makes an inquiry related to the functions of 
retailers or default supply providers, direct the customer to 
the customer’s retailer or default supply provider; 

 (p) on the request of a customer, direct the customer to a 
source where the customer may obtain the current list of 
licensed retailers maintained in accordance with the Fair 
Trading Act and the regulations made under that Act. 

(2)  Each gas distributor must maintain records relating to the 
functions set out in subsection (1) and make the records or the 
information in them available, or otherwise provide the records or 
information, as required by the Act and the regulations. 

(3)  A gas distributor is entitled to recover in its tariffs the prudent 
costs as determined by the Commission that are incurred by the gas 
distributor to meet the requirements of subsection (1). 

AR 186/2003 s4;254/2007 
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