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OVERVIEW OF POSITION AND STATEMENT OF FACTS

Overview of Respondent's Position

1.

The central issue in this murder trial was the Respondent's state of mind. All

three judges of the Court of Appeal for Ontario held that the trial judge erred in law by
telling the jury that the Respondent's flight and lies to the police were relevant to the
issue of whether or not the Respondent intended to commit murder.

Indeed, the

Appellant takes no issue with the correctness of this finding. The Respondent submits
that this error alone justifies the order for a new trial.

2.

Justice Doherty for the majority also held that the trial judge erred in failing to

assist the jury in understanding how they could use the other post offence conduct
(hiding of the body and attempt to clean up the scene) on the issue of the Respondent's
state of mind for murder. There is no debate between the parties that an instruction was
required. At" issue, rather, is the nature of that instruction. Justice Doherty's reasons
reflect an uncontroversial application of settled legal principles to the particular facts of
this case They do not, as the Respondent and the dissenting judge suggest, amount to
"a new standard for jury instructions on post offence conduct".

3.

The majority simply held that on the facts of this case, the trial judge was required

to explain to the jury how the post offence conduct could have potential probative value
on the issue of the Respondent's state of mind by relating the relevant evidence to this
particular issue. The Respondent's position is that Justice Doherty's reasons are not

1

.........................inconsistenLwithanybindingjurisprudence from this Court on . . . post offence·· conduct
Indeed, his reasons are consistent with this Court's often-repeated direction that a
charge must assist the jury to understand the issues and how the evidence relates to
those issues. The Respondent submits that this assistance is most crucial with difficult
areas of evidence such as post offence conduct that is notorious for its inherent
ambiguity and susceptibility to jury error and misuse.

4.

The Respondent further submits that the curative proviso cannot apply in this

case. The errors were not minor. The post offence conduct was the main evidence that
the Crown relied on to establish the Respondent's state of mind which, once the jury got
beyond the issue of self-defence,

wa~

the central issue at the trial.

Indeed, the only

evidence mentioned by the trial judge in his charge that supported a finding that the
Respondent had the required intent for murder was the post offence conduct.

The

Crown's case was not overwhelming in the sense that, despite the errors, a conviction
for second degree murder rather than manslaughter was inevitable. As a result, the
Respondent submits that the majority's order of a new trial should be confirmed.

Respondent's Position on the Facts

5.

The Respondent accepts as substantially accurate the summary of the facts in

the Appellant's factum, subject to the following overview that is necessary to establish a
context for the Respondent's position on the legal issues in this appeal.

2

General Overview

6,

The Respondent acknowledged that he killed Amber Young, a woman he had

met at a bar earlier on the night in question.

Although the pathologist could not

determine the cause of death, the deceased was not shot, stabbed, fatally beaten or
strangled 1.

She was most likely killed by rapid asphyxiation, which is caused by a

combination of the chest being restricted and the airway simultaneously being blocked.
As the term suggests, death can be caused "very quickly" this way.2

Dr. Pollanen

acknowledged that emergency personal have been known to accidentally cause death
to individuals through rapid asphyxiation in the course of attempting to restrain them
during a struggle. 3

7.

The Respondent testified that he and the deceased returned to his home from the

bar and that they engaged in consensual sexual intercourse. After sex, she asked him
for money for some drugs she had given him earlier that evening.

He mistakenly

understood her to be asking for money for their sexual encounter and accordingly asked
if she was a "whore".

She was so insulted that she picked up a nearby knife and

stabbed him four times in the back and twice in the wrist. He wrestled her to the ground
to restrain her and ended up straddling her on the floor. She continued to try to stab him
in the back and he reached for her wrist to get the knife away from her. In the course of

1

Evidence of Dr. Pollanen: Appellant's Record [hereinafter liAR"} Vol. 3, at pp. 83-84

2

Evidence of Dr. Pollanen: AR, Vol. 3, at p. 51, 1.13

3

Evidence of Dr. Pollanen: AR, Vol. 3, at p. 89, 1.20-p. 91, 1.15

3

.................. ..restraining her and holding her wrist away from him above her head, his forearm pushed
against her face. He pushed her upper lip up over her nose and his forearm remained
there as he continued to try to take the knife away from her. He could not say how long
they were in that position before she went limp and he let go. He could only say that it
happened "very quickly".

The pathologist agreed that the death could have been

caused in this way and in fact, there was no other hypothetical scenario that could have
accounted for her death that was put before the jury.

8.

As support for the theory of the defence, the deceased's mother and friends

testified that the deceased was known to physically confront men twice her size when
she was drunk. In fact, the deceased had "beat the shit" out of her ex-boyfriend just 5
weeks prior to her death, after he flirted with another woman. When she was arrested
for the assault, two officers were required to take control of her and even after she was
under their physical control, she continued to struggle, kick and spit on the officers.

Events Leading Up to the Homicide

9.

The Respondent moved to Oshawa, Ontario from New Brunswick in June, 2008,

four months before the fatal altercation. Soon after his arrival he met Stephen Roberts
at the rooming house where he was living. Roberts offered him a job painting houses,
and in return the Respondent offered Roberts tips on how to improve his efforts in
growing marijuana (Roberts had marijuana plants growing in the closet of his room at
the rooming house). Both men were struggling to make ends meet.

4

Evidence of the Respondent AR, Vol. 5, at pp. 96-98

4

4

10.

According to Roberts, the two men decided to rent a house and start a marijuana

grow operation in the basement. Roberts invited the Respondent to live in the house
rent-free to make the house appear lived in. The Respondent similarly testified that he
lived upstairs in a house with a grow operation run by Roberts, but according to the
Respondent, the operations were financed and overseen by a criminal organization. 5

11.

The Respondent lived in the house alone. Roberts stopped by regularly to check

on the plants.

On Friday, October 24, 2008, two days before the fatal altercation,

Roberts paid the Respondent a sum of money for a paint job they had completed. The
Respondent suggested to Roberts that he would spend the money that weekend at a
bar, hoping that he would meet a woman there, bring her home and have sexual
relations with her.6

Events on Sunday, October 26, 2008

12.

The Respondent did not leave the house on Saturday, October 25,2008. Midday

on the Sunday, however, he went to the beer store to buy 15 bottles of beer. He drank 8
to 10 bottles throughout the afternoon and became intoxicated to the point that he broke
the door off of the microwave and spilled beer around the marijuana plants.

In his

drunken state he then went to the Down 'Orner, a local bar approximately 10 blocks from
his house.?

Evidence of Roberts: AR, Vol. 3 at pp. 161-162, Vol. 4, at pp. 45-47; Evidence of the
Respondent: AR, Vol. 4, at pp. 98-100

5

6

Evidence of Roberts: AR, Vol. 4, at p. 9, 1.12-1.31

7

Evidence of the Respondent: AR, Vol. 5, at pp.98; 107; 102-103; 124,1.5-1.12; p. 106,1.25-1.30

5

13.

The deceased was also drinking that evening. In fact, she not only consumed a

significant amount of alcohols, but she also ingested 5 different types of prescription
pills.

According to the toxicologist, the prescription pills should not have been taken

together, and none of them should have been consumed with alcohol. The deceased
was drinking at her boyfriend's place. The two of them got into a disagreement. 9 They
had only been together for about 1Y2 months at that point. The deceased decided to go
to the local bar. Her boyfriend had no interest in joining her.1o

14.

When the deceased arrived at the Down 'Orner around 9:30 pm, the Respondent

had already been there for over an hour. Some of the bar's patrons noticed that the
Respondent became louder through the evening, to the point that he was obnoxious and
crude to other patrons.

He was clearly intoxicated.

The deceased was similarly

intoxicated. 11

15.

Not long after the deceased entered the bar, she ended up sitting beside the

Respondent.

Although no one saw any sexual contact between them during the

evening, they were "laughing, giggling [and] smiling" with each other from about 9:30 pm

Her blood/alcohol level was 126 mg of alcohol per 100 ml of blood, well over the legal limit.
See: AR, Vol. 4 at pp. 180~182

8

Evidence of Green: AR, Vol. 3 at p. 129. The disagreement left her upset: AR. Vol. 4 at p.
200, 1.24) Evidence of the Toxicologist: AR, Vol. 4, at pp. 177-178; 188.

9

Evidence of Green: AR, Vol. 3, at p. 110, 1.5-1.15; p.113 1.3-p.115,1.27; Evidence of the
Respondent,: AR, Vol. 4, at pp. 177-178; 187

10

11

Evidence of Patrons and Employees of the Down 'Omer: AR, Vol. 5, at p. 5-7; p. 19; p.25; p.

33

6

................................ until midnighL~2ALone point during . the evenin9, the deceased went back loher ...
boyfriend's home to retrieve something from her purse, and then she quickly returned to
the bar. Her boyfriend assumed she had come home to pick up some ecstasy. He
knew she was involved in selling the drug and that she kept it in her purse. He asked
where she was going. She told him that she was going to "meet a friend".13 When the
deceased returned to the bar, the Respondent was in the washroom vomiting due to his
level of intoxication. When the deceased did not see the Respondent, she asked a
server where he had gone.

The Respondent re-appeared as the deceased was

speaking to the server, and the two resumed their conversation. 14

16.

A patron saw the deceased buy the Respondent a shot of alcohol and she also

gave him a hit of ecstasy.15 She informed him the ecstasy was worth five dollars. After
spending hours talking to each other, and her buying him a shot, the two of them left the
bar and headed towards his place. They were both in good spirits as they started the

1O-block walk. 16
17.

They had not been in the Respondent's place long when Roberts arrived

unexpectedly to find the microwave door torn from the microwave and the marijuana
plants all in a corner of the basement. Roberts testified that the Respondent stayed in
12

Evidence of Patrons of the Down 'Omer: AR, Vol. 5, at p. 21, I. 10-1.20; p. 37

13

Evidence of Green: AR, Vol. 3, at p. 130, 1.1-p.131, 1.3

Evidence of Bartender: AR, Vol. 4, at pp. 206-207; Vol. 5 at pp. 3-4; Evidence of the
Respondent: Vol. 5, at pp. 105-106

14

15 Crown counsel conceded in his closing address that the deceased gave the Respondent an
ecstasy pill: AR, Vol. 8 at p. 210, 1.20-1.25
16 Evidence of Patrons of the Down 'Orner: AR, Vol. 5, at p. 23, 1.5-p.24, 1.30; p.605; Evidence of
the Respondent, Vol. 5, at p.1 06, 1.1-1.20

7

. .. .........thekitchen throughout his visit and was extremely fidgety; Hobertssaid ... that the
Respondent was significantly impaired by drugs.

In particular, his behaviour was

consistent with having consumed ecstasy.17

18.

According to Roberts, the deceased was on the couch in the living room when he

arrived. She told Roberts that he looked familiar. They briefly discussed from where
they could have known each other.

At one point she looked like she was in her own

world. She started rubbing her stomach quite vigorously. She then "opened her legs
up" and moved her hand down to her inner thigh and continued to rub herself in the
same way. Roberts compared her actions to that of a prostitute. She asked if Roberts
wanted to buy some ecstasy from her. Throughout his visit she "repeatedly and
continually" referred to "five dollars" she felt that she was owed (most likely for the
ecstasy she had given the Respondent earlier that evening). While Roberts was talking
to the deceased, the Respondent motioned that he wanted Roberts to leave so that he
could engage in sexual relations with the deceased.

18

The Respondent's version of

events was not materially differentfrom Roberts' version. 19

17

Evidence of Roberts: AR, Vol. 3, at pp. 164-166

18 Evidence of Roberts: AR, Vol. 3, at p.174; pp. 168-172; Vol. 4 at p.22, IA-1.15; p.12, 1.29-p.13,
1.26; p.19, I. 15-p.20, 1.30

The Respondent testified that they met Roberts on the way into the house and that he - the
Respondent- did not stay in the kitchen the entire time, instead, he was in the living room for
some of the time and down in the basement collecting drinks at one point. He also did not
remember indicating to Roberts that he wanted to engage in sex with the deceased. However,
he acknowledged that he asked Roberts to leave with the hopes of engaging in sexual relations
with the deceased. Evidence of the Respondent: AR, Vol. 5, at pp. 7-9
19

8

. The Events When the Respondentand the Deceased Were Alone . .

19.

The only direct evidence of what happened after Roberts left came from the

Respondent.

He said that immediately after Roberts walked out of the room, the

deceased put her hand on his leg, which to him was a clear invitation to have sex.
Before long, the two of them had their pants down and were engaging in vaginal
intercourse on the floor in front of the couch. The deceased then asked if they could try
anal intercourse instead. In the "heat of the moment" the Respondent agreed, but he
had concerns about the possibility of sexually transmitted diseases since he did not
have a condom. He improvised by taking a plastic sealable sandwich bag off of the
living room coffee table and putting it on his penis. He then attempted to penetrate her
anally. However, the makeshift condom was prohibitive and his efforts did not last long
before he withdrew. Upon withdrawing, a significant amount of fecal matter Game out
with his penis.

She became embarrassed and the two of them immediately tried to

clean up the fecal matter with their socks?O

20.

Forensic evidence supported the Respondent's evidence with respect to their

sexual encounter in the living room. For example, in a garbage bag the Respondent
later disposed of, there was a sandwich bag with fecal matter on it. There was also
fecal matter on her underwear and on both his socks and her socks, as well as on her
shoes, which the Respondent testified were beside them during intercourse. There was
fecal matter on a blanket that was partly on the couch and partly on the floor underneath
them.

Finally, a luminal test on the carpet in front of the couch indicated a presence of

iron, which could have been an indication of a combination of feces and bleach, which in
20

Evidence of the Respondent: AR, Vol. 4, at pp.1 09, 1.15-p.11 0, 1.5
9

turn was consistent· with the Respondent's evidence that in the days following . . the fatal .
altercation he cleaned a fecal stain from the carpet with bleach.21 Notably, there was no
evidence of blood in the living room. 22

21.

After quickly cleaning up in the living room, the two became sexually aroused

again. They went to the bedroom, which was furnished with a dresse~3 and a single
mattress on the floor. They fooled around on the mattress, and shortly thereafter, the
Respondent stood up and suggested that they return to the bar and continue drinking.
At that point the deceased again raised the issue of the money she was owed. The
Respondent, whom others had already noted was being obnoxious and crude that
24
evening , asked, "What are you? Some sort of whore?" At that point, the Respondent's
back was to the deceased and without warning, he felt a knife plunge into his back. He
turned around and she stabbed him twice in the wrist. He then punched her in the face
and she fell back, which, he said, gave him the opportunity to go towards the door. 25

AR, Vol. 2, at pp.160-162; 174; Evidence of Officer Sibley; Vol. 4, at p.106, 1.5-p. 107,1.5; Vol.
4, at pp. 132-135; Evidence of the Respondent: Vol. 5, at pp.134, 137-139, 140,146
21

22 There was a luminal reaction on the floor in front .of the couch, which is indicative of iron and
therefore could have been blood. However, it could also have been a combination of feces and
bleach, which was consistent with the Respondent's evidence. The forensic team chose not to
test it for blood specifically. More importantly, there was no sign of any other blood in the living
room or anywhere between the living room and the bedroom and therefore, the deceased
arguably could not have suffered her single bloody wound to the face prior to entering the
bedroom.

According to the Respondent, the dresser was in the kitchen rather than the bedroom at the
time of the altercation: AR, Vol. 5 at p.185. However, he also testified that he kept his clothes in
the bedroom, which would suggest the dresser was typically kept in the bedroom: Vol. 5 at p.
196.
23

24

AR, Vol. 4 at pp. 203-204, Vol. 5 at pp. 25; 33

25

Evidence of the Respondent, AR, Vol. 5, p.11 0, 1.29-p. 113, I. 7

10

..................... TheFatal Altercation

22.

The Respondent testified that he was attempting to open the door, but it jammed.

The deceased approached him and stabbed him again from behind. The Respondent's
blood was found both around the door and on the back of the door.

23.

According to the Respondent, after being stabbed again, he turned towards the

deceased and tried to grab the knife from her hand. They wrestled to the ground and he
landed on top of he( She stabbed him twice more in the back as she repeatedly yelled,
"I'll fucking kill you". He believed his life was in danger. He finally got hold of her wrist
and pushed it away from him over her head. He yelled at her to drop the knife, but she
refused. As he was pushing her hand to the ground, his forearm was pushed against
her face. 26 He conceded that throughout the struggle, he probably hit her more than
once in the face 27 . He also suffered from a broken nose. 28

24.

The Respondent continued to hold the deceased's wrist as they continued to

struggle. Suddenly, she went limp, The whole incident was a "fast, fast paced thing".
The Respondent said that it seemed like "the whole thing took mere seconds",

As

previously noted, the pathologist agreed that the Respondent's evidence was consistent
with her having died through rapid asphyxiation after being struck in the face a couple of
times.

In particular, if the Respondent pushed the deceased's upper lip up over her

nose during the struggle, thus blocking her ailWay while he straddled her, this could then

26

Evidence of the Respondent: AR, Vol. 5, at pp. 113. 1.4-p.114, 1.28; pp.196; Vol. 6 at p. 72

27

Evidence of the Respondent: AR, Vol. 5, at p.147

28

Evidence of the Respondent: AR, Vol. 5, at p.150

11

have caused her death "very quickly"; Notably; the deceased's inner upper lipwas tom;
which was consistent with it being pushed up during the struggle. Not only was this
scenario consistent with all of the evidence, but also no other hypothetical was
suggested as a possible explanation for her death.29 The Respondent was five foot
seven inches tall, and weighed 135 to 140 pounds. 3D The deceased was five foot six
inches tall and weighed 165 pounds. 31

25.

With respect to rapid asphyxiation, the pathologist acknowledged that there have

been instances where emergency personal accidentally killed individuals this way, when
they were attempting to restrain them. In fact, those accidental killings had been "a big
topic in forensic pathology".32

26.

After the deceased went limp, the Respondent wanted to get her out of his house

before she awoke.

He started to drag her out of the room, but when he got to the

doorway, he felt like vomiting. He ran to the washroom and vomited in the toilet. As a
result of a combination of his injuries, the adrenaline from the seriousness of the events

29Evidence of Dr. Pol1anen: AR, Vol. 3, at p.51, 1.10-1.15; p.91, 1.5-1.15; p.87, 1.9-p.88, 1.13;
Evidence of the Respondent: AR, Vol. 5, at pp.115, 1.3-1.10. The Crown suggested that due to
the drugs she had consumed, she may have not have strongly resisted the Respondent's efforts
to restrain her, since her prescription medication had drowsiness as a side effect. However, the
toxicologist testified that she "could not" say that the deceased was sedated and drowsy that
night, since she had no direct knowledge of the deceased's tolerance level with respect to the
drugs she ingested: AR, Vol. 4 at p.188
30

Evidence of the Respondent: AR, Vol. 5, at pp. 123-124

31 Her exact weight and height were not before the jury but were noted in the autopsy report: AR,
Vol. 14 at p. 91. It was apparent from photos taken at the Down 'Omer that night that she was
approximately his height and had a larger frame than him: Exhibit 38 at trial: AR, Vol. 11 at p.
207

32

Evidence of Dr. Pol1anen: AR, Vol. 3, at pp. 89, 1.20-p. 90, 1.20

12

................................... andhislevel··ofimpairment,·· he·· became "really dizzy and really siek", such that he
continued to vomit until he fell unconscious beside the toilet. 33

The Events Following the Fatal Altercation

27.

The Respondent woke up at approximately noon on Monday, October 27, to the

sounds of Roberts knocking aggressively on the door. The Respondent's first action
upon waking up was to go to his bedroom door. Upon seeing the deceased, he pulled
her up onto the mattress. He also changed out of his bloody shirt before answering the

28.

Upon entering the house, Roberts went to the basement to check on the

marijuana plants. The Respondent went with him. The Respondent told Roberts that the
deceased stabbed him multiple times and he showed him one of the stab wounds in his
back. Roberts thought the wound looked "pretty bad". He agreed it was a "serious stab
wound". Roberts stopped the Respondent before he could show his other wounds as
Roberts had no interest in seeing them. It was unclear whether the Respondent
specifically told Roberts that the female guest from the night before was dead and lying
upstairs, or whether Roberts inferred that this was the case from what the Respondent
said. I n any event, by the time Roberts headed out of the house, he knew the deceased
was lying in the house, dead. 35

33

Evidence of the Respondent AR, Vol. 5, at p.115, 1.15~p.117, 1.6

34 Evidence of Roberts: AR, Vol. 4, at p.25, 1.19~1.31; Evidence of the Respondent: Vol. 5, at
pp.117, 1.6-1.23; Vol. 6, at p. 48,1.15-1.28

35

Evidence of Roberts: AR, Vol. 4, at pp.30, 1.18-p.32, 1.18; p.56, 1.8-1.11

13

............ 29 ...... Roberts acknowledged that he told the Hespondent that he needed to clean the
house with bleach.

Roberts admitted that he had a personal interest in eliminating

evidence of the offence at that point, as he feared that since his name was on the lease,
he could be tied to the death.36

30.

According to the Respondent, Roberts not only instructed him to clean the house

with bleach, but he also offered to get him a shovel. In contrast, Roberts indicated that
the Respondent was the one who asked him for a shovel. In assessing the evidence of
who initially brought up the need for a shovel, the defence emphasized that after
Roberts was warned by police that he could be charged for accessory-after-the-fact-tomurder if he helped the Respondent clean up the scene, he minimized his involvement
in the clean up.

In particular, Roberts failed to mention in multiple, lengthy, detailed

statements to police that he was the one who suggested the house be cleaned with
bleach. 37

31.

In any case, after having a coffee at Tim Horton's and walking to the grocery

store for the bleach, the Respondent returned to the house and started cleaning. He
buried the body in the backyard at night, behind the garage.

He stripped her of her

clothes and jewelry and poured some bleach on her body to minimize the smell. He
wiped down the walls in the bedroom, which had blood splattered on them, with bleach.
He cut up the carpet in the bedroom and smashed her cell phone, so that it could not be
traced. He put all of her belongings, clothing, bleach bottles, and other evidence of her

36

Evidence of Roberts: AR, Vol. 4, pp.48, 1.20-p.50, 1.3

Evidence of Roberts: AR, Vol. 3, at p.183, L3-p.185, 1.24; Vol. 4 at p. 52, l.1-p. 55, 1.25;
Evidence of the Respondent: Vol. 5, at p. 118, 1.25-p.119, 1.16

37

14

........... visit in garbage bags beside the back dooLHeput the mattress from his floor, which
had her blood on it, by the back door. 38

32.

The Respondent adopted the Crown counsel's suggestion that he buried the

deceased's body because he did not "want to get caught".39 At no point in the trial was it
suggested to the Respondent that he buried the body hoping that the authorities could
not determine how she died.

33.

According to the Respondent he continued cleaning from the time he woke on

Monday until the time police came into the house at approximately 5 am on Wednesday.
When the police entered the house, guns raised, to arrest him, the Respondent's first
reaction was to run. He managed to get out the front door before the police wrestled
him to the ground. He testified that he ran because he believed the police were in fact
men from the criminal organization who had come to rough him up for drawing attention
to their grow operation.

He therefore ran out of fear for his life. However, once he was

under police control, he co-operated.

40

The Police Investigation

34.

When the Respondent was taken to the station, the police photographed the four

stab wounds in the Respondent's back. Although there were no notes or photographs of
the more minor wounds on the Respondents' wrists, the Respondent showed the jury

Evidence of Roberts: AR, Vol. 3, at p.184, 1.28-p.185, 1.31; Evidence of the Respondent: Vol.
5, at pp.119, 1.8-p.121, 1.28; Vol. 6 at p.49, 1.8-p.53, 1.6; p.57, 1.8-p.66, 1.10

38

39

Evidence of the Respondent: AR, Vol. 5, at pp. 52-53; 62-63

40

Evidence of the Respondent: AR, Vol. 5, at p. 121, I. 25-p. 122, 1.20; Vol. 6 at p.51, 1.20-1.25

15

. scarsJromlhosewoundsduring the triaL While at thestationrthe gave himhis rights to
counsel. He called a lawyer and was advised not to give a statement. He intended to
follow that advice. However, after being interviewed on and off for 12 hours, he gave an
eXCUlpatory statement in which he attempted to deflect all of the officers' questions.
When directly asked who may have committed the offence, since it was clearly
committed in his house, he implied that it may have been Roberts.41

35.

The investigation revealed that the deceased's body had no evidence of being

sexually assaulted.

There was no seminal fluid from the Respondent in any of the

deceased's orifices, nor were any of her clothes torn. There was no evidence of blood in
the living room, or anywhere between the living room and bedroom. The only blood that
was detected in the house was in the bedroom, and on the path from the bedroom to the
backdoor, where her body would have been dragged on the way outside. Significantly,
the deceased only bled from her nose and mouth, where she was admittedly punched
by the Respondent 42

36.

Although the Respondent wiped the bedroom down to remove the blood, the

police were able to detect blood on three of the bedroom walls and on the floor. The
Respondent obviously did not do a thorough job of cleaning the scene. According to the
police forensic officer, by and large only the Respondent's blood was on the walls, and

Evidence of Cst. French: AR, Vol. 2, at p.85, 1.5-1.26; Evidence of the Respondent, Vol. 6, at
pp.100-105

41

42

Evidence of DeL Aquin: AR, Vol. 3, at pp.7; 23.

16

only the deceased's hlood was found on the floor. Significantly, the Respondent's blood . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . was found around the bedroom doorirame and on the back of the door.43

37.

With respect to that bedroom, the police also found two kitchen knives on the

floor of the closet, one of which could have caused the wounds to the Respondent's
back.

Neither of the two knives was tested for fingerprints or blood. The Crown

questioned the plausibility of the deceased having ready access to a knife in the
bedroom. The Crown noted that the Respondent mainly used his bedroom to change
his clothes, as he often slept in the living room, and therefore, the Crown theorized, it
was unlikely the Respondent would have left any knives in the bedroom. Nevertheless,
there was not one, but two knives in the bedroom, which was adjacent to the kitchen.44
The police also seized the shirt that the Respondent was wearing on the night in
question. There were cuts in the shirt that corresponded with the wounds in the
Respondent's back. A large circle of the Respondent's blood surrounded each

CUt.

45

Evidence of the Deceased's Violent Nature

38.

Although the deceased's current boyfriend had not seen her become violent in

the 1% months they were dating, she told him that she could be violent with men when
she was impaired. In fact, she bragged "many times" that she would not take any "shit"
from anyone, and had physically confronted men twice her size.

Mutual friends

confirmed her stories. Most notably, her mother acknowledged that she "always fights
43

Evidence of Officer Sibley: AR, Vol. 4, at pp. 93-100; p. 130, 1.1-1.8; p. 131, 1.16-1.8

44

Evidence of Det. Aquin: AR, Vol. 3, at p.26, 1.1 0-p.28, 1.15; p.33, 1.20-1.29; p.35, 1.10-1.15

Evidence of Det. Aquin: AR, Vol. 3, at pp.10-13; Photo taken of the Respondent and the
deceased at the Down 'Omer: Exhibit 38, AR, Vol. 11 at p. 207

45
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at someone" when shewas drunk, and would "flatten" anyone; Accordingfoher mother, . .
the deceased punched like a man. 46

39.

The one specific example of her violence against men was the testimony of her

former boyfriend and the father of her child, Chad Collins. Collins testified that he was
at a bar with the deceased and their mutual friends 5 weeks before her death and the
deceased became very jealous when he smiled at another woman (which would have
been just after the deceased had started dating her new boyfriend 47 ). Collins and the
deceased left the bar separately. However, not long after getting home and into bed,
Collins was awakened by the deceased punching him.

He testified that she was

"coming at [him] or whatever else in the bed or whatever else and hitting [him]".

He

restrained her arms until authorities arrived. He told police that she had "beat the shit
out of" him. Police noted he had a swollen eye, abrasions which were beginning to welt
and a visible handprint on his chest. Police testified that she was resistant to arrest and
that even after two officers had taken physical control of her, she continued to struggle,
kick and spit on them to rid herself of their grip.48

Evidence of Green: AR, Vol. 3, p. 112; at p.120, 1.1B-p.121, 1.31; Agreed Statement of Fact:
AR, Vol. 6 at p.160. Note that the Respondent's mother thought that her daughter's violent
tendency may have subsided in the months before her death. However, the Respondent's
boyfriend and ex-boyfriend both suggested otherwise.
46

The deceased was with her ex-boyfriend at the bar on September 21, 200B and her new
boyfriend testified that as of October 2B, 200B he had been dating the deceased for 1Y2 months,
which would have been shortly before September 21.

47

Evidence of Chad Collins: AR, Vol. 6, at p.109, I. 5-p.11 0, 1.13; p.112, 1.15-1.20 p. 117, 1.25p.11B, 1.10; Evidence of Officer Murphy: AR, Vol. 6, at p.163, 1.1-p.164, LiB; p.166, 1.25-p.169,
1.15

48
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The Verdict

40.

The Respondent was charged with first-degree murder on the basis that he

murdered the deceased while committing a sexual assault, or in the alternative, while
committing forcible confinement. Since the jury acquitted the Respondent of first-degree
murder, they necessarily found that he did not sexually assault, attempt to sexually
assault, forcibly confine or attempt to forcibly confine the deceased just prior to her
death. The jury's verdict also implies that they did not have a reasonable doubt that the
Respondent acted in self-defence. Therefore, the remaining decisive issue was whether
the Crown proved beyond a reasonable doubt that the Respondent had the necessary
intent to commit second-degree murder.

The post offence conduct was the crucial

evidence on this issue.

19

PARTU
OVERVIEW OF POSITION ON LEGAL QUESTIONS

41 .

The Respondent respectfully disagrees with the Appellant's characterization of

Justice Doherty's majority reasons for ordering a new trial. Contrary to the Appellant's
assertions at paragraph 52 of its factum, Justice Doherty's reasons do not "set a new
standard for jury instructions on post offence conduct". Further, the majority's reasons
do not in any way infringe upon the jury's fact-finding role. Rather, the trial judge's error
was his failure to relate the relevant evidence of post offence conduct to the issue of
intent by explaining to the jury how the post offence conduct was capable of being
probative on that issue. This is simply the specific application in this case of a trial
judge's general obligation to provide assistance to the jury respecting the live issues for
jury deliberation.

Far from complicating the charge to the jury, the proper instruction

was necessary to assist the jury in evaluating the evidence of post offence conduct that
this and other courts have described as carrying a SUbstantial risk of jury error.

42.

The Respondent further submits that the curative proviso cannot apply in this

case. The post offence conduct was crucial to the Crown's position that the Respondent
had the necessary intent for murder. The two legal errors went directly to how the jury
could use this evidence in that regard, and therefore can hardly be called minor or
harmless. Further, the Crown's case was not overwhelming in the sense that, despite
the errors, a conviction for second degree murder rather than manslaughter was
inevitable.

20

PART III
STATEMENT OF ARGUMENT

A.

43.

Post Offence Conduct is Inherently Problematic for Juries

As a species of circumstantial evidence, post offence conduct is commonly

admitted to show that a defendant has acted in a way that, based on human experience,
logic and common sense, is consistent with the conduct of a guilty person. At the same
time, however, our courts have noted that the inherent frailties of post offence conduct
requires the exercise of significant caution regarding the approach to inference drawing
from such evidence. More specifically, the use of post offence conduct carries with it a
"substantial risk of jury error", which is especially acute where a defendant admits, as in
this case, some form of criminal conduct.

The sources of this acute risk are well

documented in the jurisprudence: (i) in many cases, an inference of guilt from post
offence conduct can be uncertain and ambiguous; (ii) evidence apparently supporting an
inference of guilt can be open to innocent explanations; (iii) post offence conduct can be
give undue weight and significance; (iv) juries can be tempted to leap too quickly to infer
guilt or to rush directly from an inference of consciousness of guilt to a conclusion of
guilt without consideration of all the evidence in its proper context.

49

R.

V.

49

Arcangioli, [1994] 1 S.C.R. 149 at p. 229; R. v. White, [2011] 1 S.C.R. 433 at paras. 23,

55,59, 79, 87, 106, 138, 182, 185, 191; R. v. White, [1998] 2 S.C.R. 72 at para. 22; R. v.
Trochym, [2007] 1 S.C.R. 239 at para. 166; R. v. Minhas (1986),29 C.C.C. (3d) 193 at p. 222
(Ont. C.A.); R. v. Shorireed (1990), 54 C.C.C. (3d) 292 (Ont. C.A.) at pp. 303-305; R. v. Hall
(2010), 263 C.C.C. (3d) 5 at para. 131 (Ont. C.A.); R. v. Bennett (2003), 67 O.R. (3d) 257 at
para. 147 (Ont. C.A.); R. v. Jenkins (1996), 107 C.C.C. (3d) 440 at p. 471 (Ont. C.A); R. v.

21

B.

44.

The Importance of a Helpful Charge to the Jury

There is no question that a functional approach should be taken to jury

instructions, having regard to their purpose in the circumstances of the particular case.
The purpose of the functional approach is to organize and clarify the issues and the
applicable evidence for the jury. The evidence must be left to the jury in a way that will
permit the jurors to fully appreciate the issues raised and the defences advanced. In all
but the rarest of cases, a trial judge has a duty to review with the jurors the issues to be
resolved and the evidence they may consider in resolving those issues. In R. v. Daley
Justice Bastarache adopted what he described as "[o]ne of the classic statements
describing the trial judge's duty to review the evidence in the charge" from Azoufay at
pp.497-98:
The rule which has been laid down, and consistently followed is that in a jury trial
the presiding judge must, except in rare cases where it would be needless to do
so, review the substantial parts of the evidence, and give the jury the theory of
the defence, so that they may appreciate the value and effect of that evidence,
and how the law is to be applied to the facts as they find them.

In Azoufay, the Justice Estey also held as follows:

The authorities contemplate that in the course of his charge a trial judge should,
as a general rule, explain the relevant law and so relate it to the evidence that the
jury will appreciate the issues or questions they must pass upon in order to
render a verdict of guilty or not guilty. Where, as here, the evidence is technical
Angelis (2013), 296 C.C.C. (3d) 143 at para. 52-53 (Ont. CA.); Commission on Proceedings
Involving Guy Paul Morin (Toronto: Ministry of the Attorney General 1998), Vol. 2 at pp. 11421147; S.C. Hill, D.M. Tanovich, LP. Strezos eds, McWilliams' Canadian Criminal Evidence, 5th

Ed. (Toronto: Thomson Reuters, 2014) Vol. 3 at pp. 31-110-31-112
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. . . . mmmandsomewhatinvolved;il is particularly important that mhemshoulddomso-ina mm . . . . . . . . mm_m
manner that will assist the jUry in determining its relevancy and what weight or
value they will attribute to the respective portions. It is, of course, unnecessary
that the jury1s attention be directed to all of the evidence, and how far a trial judge
should go in discussing it must depend in each case upon the nature and
character of the evidence in relation to the charge, the issues raised and the
conduct of the trial. [Emphasis Added] 50

45.

The fact that counsel have reviewed the evidence in the course of their closing

submissions, or that the judge has read summaries of the positions of the Crown and
the defence to the jury, does not relieve the trial judge of the duty to perform an
independent review of the evidence. Justice Watt in B. (P.J.) , held as follows:
The obligation to review the SUbstantial parts of the evidence and to relate it to
the issues raised by the parties is that of the trial judge, not counsel, whether
prosecuting or defending. The closing addresses of counsel cannot relieve the
trial judge of the obligation to ensure that the jury understands the significance of
the evidence to the issues in the case, although the judge can consider the
closing addresses of counsel in deciding how to- discharge his or her
obligations. 51

Further, as Chief Justice Strathy recently noted for the Court of Appeal for Ontario in R.
V.

Minor, counsel are advocates and not neutral arbiters. As such, the jury depends on

50

R. v. Azoulay, [1952] 2 S.C.R. 495 at ppm 497~498; 503; R. v. Daley, [2007] 3 S.C.R 523 at

para. 54; R. v. Jacquard, [1997] 1 S.C.R 314; R. v. MacKinnon (1999), 43 O.R. (3d) 378 (ant
CA.); R. v. Maugey (2000), 146 C.C.C. (3d) 99 at para. 25 (Ont. C.A); R. v. Almarales (2009),
237 C.C.C. (3d) 148 at paras. 60~61 (ant. C.A); R. v. B. (P.J.) (2012), 97 C.R (6

th

)

195 at

paras. 48-50 (Ont. C.A); R. v. Garon (2009), 240 C.C.C. (3d) 516 at para. 65 (Ont. C.A); R. v.
Minor (2013),303 C.C.C. (3d) 382 at paras. 77~83 (Ont. C.A)

51

R. v. B. (P.J.) , supra, at para. 47
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46.

While the absence of an objection by counsel to the trial judge's charge is a factor

to consider in the application of the curative proviso, it is not determinative. As Chief
Justice Lamer observed in Jacquard: "the jury charge is the responsibility of the trial
judge and not defence counsel" .53 Further, the absence of an objection does not affect
whether or not an error of law has occurred.

As Justice Doherty observed in R v.

Polimac, "a legal error remains a legal error even if counsel does not object or even

supports the erroneous instruction",54

C.

47.

The Post Offence Conduct Issue in this Trial

The trial judge, after hearing from both defence counsel and the Crown, ruled that

all of the post offence conduct could be used to assess the Respondent's level of
52

R. v. Minor, supra, at para. 84; R. v. MacKinnon, supra, at p. 387; R. v. Selbe (2002),361 AR.

202 (Alta. CA.)

53

R. v. Jacquard, supra, at paras. 37-38. Notably in this case, while trial counsel did not object

to the final charge as delivered by the trial judge, his position throughout the pre-charge
conferences was that none of the post offence conduct was relevant to the Respondent's level
of culpability. The trial judge ruled against counsel on this point, but all three judges in the Court
of Appeal held that the trial judge erred in holding that the Respondent's flight from police and
his lies were relevant to his level of culpability.

54

R. v. Polimac (2010), 263 C.C.C. (3d) 5 at para. 97 (Ont. C.A); R. v. Van, [2009] 1 S.C.R. 716

at para. 43; R. v. Arcangioii, supra, at p. 143; R. v. Chambers, [1990] 2 S.C.R. 1293 at pp, 1319~
1320; R. v. Wright (2009), 98 O.R (3d) 665 at para. 27 (Ont. C.A); R. v. Austin (2006), 214
C.C.C. (3d) 38 at paras. 14-15 (Ont C.A); R. v. Pintar (1996), 110 C.C.C. (3d) 402 at pp. 438439 (Ont C.A); R. v. Minor, supra, at paras. 89-91
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. . . . . . . . . . . . . ················culpability.·· This ···ruling resulted in the trial judge inviting-the jury to rely upon ··the-post-----offence conduct in assessing the Respondent's level of culpability, without giving them
any guidance as to how that evidence could assist in finding murder over manslaughter.
As noted above, the Respondenfs trial counsel took the position at the pre-charge
conferences that none of the post offence conduct was relevant to establishing his level
of culpability assuming the jury rejected self-defence and the defence of accident. 55

48.

At the beginning of the charge, the trial judge instructed the jury that they could

rely upon post offence conduct to determine, inter alia, "whether Crown counsel has
proven beyond a reasonable doubt that Jason Rodgerson had the state of mind to
commit first-degree murder".56 The trial judge proceeded to list the relevant post offence
conduct, which included 57 :
(a) [The Respondent] removed the body of Amber Young from the home; that he
dug a grave in the back of the garage; that he removed Amber Young's clothing
and her rings and placed the body in the grave, poured bleach on the corpse
and covered the body with soil;
.
(b) That he placed Amber Young's clothing in a garbage bag;
(c) That he removed the bloodstained mattress from the bedroom and placed it
outside as depicted in the police photographs;
(d) That he tore up the bloodstained carpet in the bedroom and placed it in a
garbage bag;
(e) That he attended at the No Frills grocery store and purchased yellow gloves
and bleach and conducted a cleanup of the bedroom walls wherever he could
see blood;
AR, Vol. 6, at pp. 175 I. 20-176 I. 10; Vol. 7 at pp. 1 I. 15-7 1.5; 95 I. 20-96 I. 5; Vol. 7, at pp.
1561. 25-1581. 5; Vol. 8, at pp. 281. 5- 331. 5

55

56

Charge to the Jury, AR, Vol. 9 at pp.62, I. 10-p.63, 1.3

57

Charge to the Jury, AR, Vol. 9 at pp.70, 1.27-74, 1.7

25

(f) That he disposed of his shirt and Amber Young's clothing and a bed sheet in a

garbage bag; and
(g) That Jason Rodgerson ran out the front door of the home the early hours of
October 29, 2008, and according to the testimony of Detective Constable
French that upon being tackled to the ground Jason Rodgerson said, "I didn't
do it - it wasn't me". Jason Rodgerson denies he made this statement and he
maintains he said, "don't shoot, don't shoot". 58

49.

Not only did the trial judge invite the jury to consider the post offence conduct in

assessing the level of culpability, but also it was the only evidence to which he referred
in support of a finding that the Respondent had the necessary intent for murder as
opposed to manslaughter. The evidence that the trial judge related to the jury on this
issue, was as follows:
You also have the No Frills store security video which shows Jason Rodgerson
entering and leaving the store after purchasing bleach and the yellow rubber
gloves.
There is also the post offence conduct which I have outlined to you previously as
well as the fabricated explanation instruction that I also gave you. The post
offence conduct includes removing the body of Amber Young, removing her
clothing and rings and burying her in a shallow grave at the back of the garage
after pouring bleach on her remains to hide to the smell. There is the evidence of
the removal of the mattress from the home to the backyard. the cleanup of the
walls, door and carpet in the bedroom as detailed in the evidence of David Sibley
and Detective Aquin. as well as the agreed statement of facts. There is evidence
of tearing up the carpet and the disposal of Amber Young's clothing and the bed
sheet and other items as shown in the various photographs made as exhibits.
There is also the evidence pertaining to the dismantling of the cell phone.
There is also the testimony of Stephen Roberts to consider concerning his
attendances at 307 Bloor Street East on October 26th , and again on Monday,
October 2yth, and what he observed of Jason Rodgerson and what Rodgerson told
him concerning what had happened in the home.

58

Charge to the Jury, AR, Vol. 9, at p.63, 1.30-p.64, 1.28

26

--Yo ualso-have-the-issuesof--what-utterance--or-statem ent--Jason---Rodgerson-said-to-------------Detection Constable French. 59 [Emphasis added]

50.

Thus, the only evidence related to the state of mind required for murder in the

charge to the jury, aside from that exculpating him, was the post offence conduct. At no
point did the trial judge assist the jury in how that evidence could assist in assessing the
Respondent's state of mind. In his closing address Crown counsel suggested that all of
the Respondent's efforts to clean up the scene could be evidence that the Respondent
was attempting to conceal the extent of the deceased's injuries. 60 However, he never
explained how the jury could conclude that the Respondent's efforts amounted to
evidence that he attempted to conceal the injuries of the deceased, as opposed to a
conclusion that he was simply attempting to evade detection generally. Indeed, Crown
counsel put to the Respondent twice that the motive behind the post offence conduct
was to avoid 'getting caught', but never suggested to him that he wanted to cover up the
extent of the injuries. 61

51.

Crown counsel's submissions during the pre-charge conference were consistent

with the suggestions in his closing address. Specifically, he argued to the trial judge that
burying the body was evidence that the Respondent attempted to conceal how the
deceased was killed, which in turn was evidence he was attempting to erase evidence of

59

Charge to the Jury, AR, Vol. 9 at p.146-150

60

Crown Closing Address, AR, Vol. 8, at pp. 204-205; 260

61

Evidence of the Respondent, AR, Vol. 6, at pp. 52-53; 57-58

27

which the Court of Appeal for Ontario found that the burning of the deceased's body
could assist in determining whether there was an intentional killing. 63

However, trial

counsel in this case countered that: (i) it would have been "conjecture" to find that the
Respondent buried the body to conceal how he had killed her, rather than buried her to
conceal that he had killed her at all;64 (ii) there would have been no reason for him to
have concealed her injuries since they did not suggest that she was intentionally killed;65
and (iii) this case was very different from the judge-alone case of Teske,66 in which the
trial judge noted that the burning of the body actually could have attracted attention and
thereby raised the risk of being detected. Based on this increased risk of detection, the
trial judge concluded in Teske that the accused did not burn the body to evade
detection, but to eliminate the evidence as to how he killed her.

52.

In summary then, the trial judge rejected trial counsel's position that none of the

post offence conduct was probative on the Respondent's level of culpability. The trial
judge, however, did not tell the jury how the post offence conduct was probative of the
Respondent's intent to kill as opposed to probative of his general attempt to evade
detection and prosecution. 67 The trial judge's only reference to the way in which the jury
could use the post offence conduct came in his general instructions on post offence

62

R. v. Teske (2005),32 C.R. (6th ) 103 at paras. 81-87 (Dnt.C.A.)

63

Pre-charge Conference, AR, Vol. 6, at 180-181; Vol. 7 at pp. 7-13; 85-94; Vol. 8 at pp. 31-32

64

Pre-charge Conference, AR, Vol. 7 at pp. 157-158

65

Pre-charge Conference, AR, Vol. 7 at pp. 157-158

66

Pre-Charge Conference, AR, Vol. 8 at pp. 30-31

67

Evidence of the Respondent, AR, Vol. 6 at pp. 52-53; 57-58
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. . . . . . . . . . --- ·condnct--as···a-krnd--of··-evrdence:-The-trtat---Judg-e--toldthejury·lnatlheeviaefiCEf···WaS------ .. . ................-----.
relevant if it showed that the Respondent "was conscious of having committed an
offence, including the offence charged". In the part of the charge respecting the intent
required for murder, the trial judge said nothing about how the jury could use the post
offence conduct in determining the Respondent's state of mind. The trial judge simply
told the jury that it could consider the post offence conduct when deciding whether or not
the Crown proved the required intent. The trial judge provided no further instruction on
how the post offence conduct related to that issue. 68

D.

53.

Why the Majority Reasons Are Correct

Justice Doherty's reasons accurately reflect some important first principles that

govern the rest of his analysis.

His reasons are informed by the well-recognized

premise that the value of post offence conduct, as a piece of circumstantial evidence, is
extremely fact specific.

The relevance of post offence conduct in any given case

depends on the nature of the conduct, the facts sought to be inferred from it, the
positions advanced by counsel, and the totality of the evidence. 69

As a result, the

process of inference drawing from post offence conduct is equally a highly fact specific
exercise that is not amenable to a set of general rules. Therefore, a general instruction,

68

Charge to the Jury, AR, Vol. 9 at pp. 62-64; 70-74; 146-150

69

Reasons of Justice Doherty AR, Vol. 1, pp. 20-23, at paras. 50-54; 59. R. v. Figueroa (2008),

232 C.C.C. (3d) 51 at para. 33 (Ont. C.A); R. v. Stiers (2010), 255 C.C.C. (3d) 99 at para. 56

(Ont. C.A.); R. v. Cudjoe (2009), 68 C.R. (6th ) 86 at para. 79 (Ont. C.A); R. v. Peavoy, (1997),
117 C.C.C. (3d) 226 at para. 25 (Ont. C.A.); R. v. Jenkins, supra, at p. 472

29

-such-as--the-one-given--inthiscase;-that-the---postoffence-conduct--waspotentially
probative of the Respondent's commission of "an offence, including the offence
charged", was simply not sufficient The jury needed specific help in understanding the
potential probative value of the post offence conduct (hiding the body and destruction of
evidence at the scene) to the Respondent's state of mind for murder as opposed to
manslaughter. On this point, the trial judge provided no assistance whatsoever.

54.

The logical implication of the fact specific approach to post offence conduct is that

trial judges occasionally will have to relate how the particular post offence conduct can
have probative value on a specific issue to which it is relevant. This is not novel. Trial
judges do this as a matter of course when they charge juries as part of their general
obligation to identify issues and the evidence relevant to the issues for the jury. As
Justice Doherty observed in his reasons, the obligation identified in Azou/ay and its
progeny, is a principle of general application. This principle is not the same as the trial
judge's separate obligation to adequately instruct the jury about the special cautions
required in dealing with post offence conduct as a species of circumstantial evidence.

55.

7o

Justice Doherty's position does not, therefore, set a new standard for trial judges

in instructing juries on post offence conduct, as asserted by the Appellant. Rather, it is
an affirmation of the traditional role of the trial judge in identifying the issues the jury has
to resolve and the evidence related to those issues in the context of the positions of the
parties. Justice Doherty's reasons are in concert with the view of the law in this area as

70

Reasons of Justice Doherty AR, Vol. 1, p. 30 at paras. 71-72
30
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Evidence:

Assuming a "no probative value" direction is not required, instructions to the jury
respecting consciousness of guilt evidence should, depending on the
circumstances, include these features:
(1 )

with review of the relevant evidence the instruction should be
anchored in the factual context of the material issue sought to be
established by the evidence

(2)

the series of fact-finding and inferences should be carefully
explained. 71 [Emphasis Added]

The authors, in the corresponding footnotes to the above noted text, observe that the
obligation on trial judges to instruct in this manner "arises as part of a trial judge's
general obligation to clearly present the positions of the prosecution and the defence
and to provide real assistance respecting live issues for jury deliberations".72

56.

This is not to say that in every case a trial judge will be obliged to instruct the jury

in the manner suggested in the majority's reasons. Since post offence conduct must be
viewed contextually, and given its highly fact specific nature, the required instruction will
necessarily vary from case to case. As Justice Doherty notes in his reasons, there will
be situations like this case where the connection between the post offence conduct and

71

McWilliams' Canadian Criminal Evidence, supra, at p. 31-120, and corresponding footnotes

444 and 445.

72

McWilliams' Canadian Criminal Evidence, supra, at p. 31-120, footnote 444, citing R. v.

Jacquard, supra, at p. 17; R. v. MacKinnon, supra, at p. 553; R. v. Ange/is, supra, at para. 62; R.
v. Hall, supra, at para. 147. See also, R. v. Arcangio/i, supra, at paras. 40-43.

31

. . . .-.-....-----.--.......--- ···----···---th·e·---inferenc·e·····to----a····--state·-··-of····min·d--·ts·---· "much·---·mo re----i"rldtrect----a·nrt·--dep·e·n-de·nt·---op·orr-·other··-----··-·--···.-.. -----------.--.--..-.....

findings of fact than was the inference of identity from flight in White (1998).,,73

57.

The relevant post offence conduct in this case was the hiding of the body and the

attempted clean up of the scene. The nature of the cause of death (rapid asphyxiation)
would not by itself suggest that the post offence conduct was obviously relevant to the
Respondent's state of mind at the time of the homicide. The relevant evidence on the
connection between the post offence conduct and the Respondent's state of mind, was
the relatively "complex and nuanced expert evidence" about the nature of the assault
that preceded the homicide. The trial judge needed, therefore, to explain to the jury the
series of fact-finding and inferences involved before the post offence conduct could have
the probative value on the Respondent's state of mind. As Justice Doherty put it in his
reasons:

I am satisfied that the trial judge's obligation to relate that evidence to the issue of
intent required that he give the jury some help in understanding how the postoffence conduct could assist it in determining the issue of intent. Simply telling the
jury to "consider" the post-offence conduct on the issue of intent was not helpful
in the circumstances of this case.
Before the post-offence conduct relating to the hiding of the body and the cleanup of the homicide scene could assist the Crown in proving the appellant's state
of mind, the jury first had to be satisfied that there was a somewhat prolonged
and bloody struggle during which the appellant struck Ms. Young in the head or
face several times, or at least more than twice. The jury could come to that
conclusion only after a careful consideration of the competing interpretations of
the forensic evidence placed before it Second, the jury had to be satisfied that
the appellant had engaged in the post-offence conduct to destroy evidence that
would reveal an extensive struggle and assault well beyond that admitted by him
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Reasons of Justice Doherty AR, Vol. 1, pp. 30-31 at paras. 73-74
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the appellant's explanations?4

58.

This approach is entirely consonant with the venerable lineage of jurisprudence

beginning with Azoulay, that directs trial judges on the importance of assisting juries in
their evaluation of the issues they have to decide.

In this case, once the trial judge

decided, over the objection of trial counsel, that the post offence conduct was probative
on the issue of the Respondent's level of culpability, he was required to assist the jury in
understanding how that evidence could be probative on the relevant issue. Nowhere in
the charge to the jury does the trial judge provide that assistance. His references to the
way in which the jury can use the post offence conduct is generically linked to the
Respondent having "committed an offence". As noted above, in the specific instructions
on the intent required for murder, the trial judge merely listed the available evidence and
told the jury it could assist the Crown in proving the intent for murder, but the trial judge
failed to help the jury with how the evidence could do that.

59.

In light of the particular role that the post offence conduct played in this case, the

majority was correct to find that the trial judge failed to proved the jury with the tools they
required to assess and resolve the issue of the Respondent's state of mind. In the
circumstances of this case, the trial judge's failure to relate the evidence of the post
offence conduct to the issue of intent by explaining to the jury the findings necessary
before the post offence conduct had probative value on the issue of intent constituted
non-direction amounting to misdirection.
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Reasons of Justice Doherty, AR, Vol. 1 at p. 32, paras. 75-76.
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60.

The Curative Proviso Cannot Apply

The Respondent submits that the two errors by the trial judge in respect of his

instructions on the post offence conduct are not so minor or harmless that they would
not have had any impact on the verdict.

Further, it cannot be said that but for these

serious errors, the evidence was so overwhelming that any other verdict would have
been impossible to obtain?5

61.

The post offence conduct in this case was extremely important to the Crown's

position that the Respondent had the necessary intent to commit murder, as is
evidenced by the extensive discussions about it during the pre-charge conferences.
The Crown placed heavy emphasis on the post offence conduct in his closing address to
the jury.76

The trial judge, as noted above, repeatedly referred to the post offence

conduct evidence on the issues of the Respondent's potential liability for first and
second-degree murder. Any error in relation to how the jury could use that evidence is,
therefore, correspondingly significant, especially in a case where the post offence
conduct carried much of the burden on the issue of the Respondent's state of mind at
the time of the homicide.

75

R. v. Van, supra, at paras. 34-36; R. v. Sarrazin, [2011] 3 S.C.R 505 at paras. 22-28; R. v.

Khan. [2001] 3 S.C.R 823 at para. 28; R. v. Jacquard, supra, at para. 2; R. v. Trochym, supra,
at para. 82 ; R. v. Jolivet, [2000] 1 S.C.R. 751 at para. 46; R. v. Bevan, [1993] 2 S.C.R 599; R.
v. Angelis, supra, at para. 64.
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Crown's Closing Address, AR, Vol. 8 at pp. 201, 204-205, 229, 256-257, 260
34

62.

The fact that the errors specifically relate to post offence conduct is also

significant. As the Appellant notes at paragraph of 43 of its factum, quoting from the
authors of McWilliams' Canadian Criminal Evidence, "jury directions on after-the-fact
conduct have proven to be the graveyard of many criminal trials".

The Respondent

submits that this observation underscores the rigorous approach our courts have taken
in assessing errors related to instructions on post offence conduct. The reason for this
exacting approach is directly linked to the susceptibility of post offence conduct to
misuse, error and over-emphasis.

As a result, it logically follows that any errors in

respect of jury instructions on post offence conduct, especially where that evidence is
central to the Crown's case, will necessarily be viewed as serious.

63.

The Respondent further submits that the case for the Crown on second-degree

murder was not so overwhelming such that any other verdict would have been
impossible to obtain. As this Court observed in Van, "the high standard of invariable or
inevitable conviction is understandable, given the difficult task for an appellate court of
evaluating the strength of the Crown's case retroactively".77 In Sarrazin, Justice Binnie
for the majority of this Court, commented on an invitation to reconsider the nature of the
test for the application of the curative proviso as follows:
I accept that retrials will often impose a serious burden both on the witnesses and
the public purse, as well as the courts generally, and that the outcome of a retrial
will often be the same as the original trial. However, I respectfully do not agree
that the burden on the Crown to avoid a retrial should be watered down. An
individual charged with a serious offence (i.e. punishable by imprisonment for five
years or more) has the right to a trial by jury (Canadian Charter of Rights and
Freedoms, s. 11 (f)), and is ordinarily entitled to the verdict of a properly instructed
77

R. v. Van, supra, at para. 36.
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possibility that a new trial would produce a different verdict" ... Otherwise, the law
should follow its course and a new trial result
It seems to me that there is a significant difference between an error of law that
can be confidently dismissed as "harmless", and an assessment that while the
error is prejudicial, it is not (in the after-the-fact view of the appellate court), so
prejudicial as to have affected the outcome. Such delicate assessments are
foreign to the purpose of the curative proviso which is to avoid a retrial that would
be superfluous and unnecessary but to set high the Crown's burden of
establishing those prerequisites. The same can be said for the other branch of
the curative proviso. As a result, the burden of the Crown to demonstrate an
"overwhelming" case or a "harmless" error of law should not be relaxed. 78

64.

In this case the two errors by the trial judge in his instructions on post offence

conduct went to the core issue at the trial, namely the Respondent's state of mind at the
time of the homicide. The Crown's case otherwise depended on how the jury assessed
the expert evidence led by the Crown relating to the inferences that could be drawn from
the cause of death and the state of the scene after the homicide. As Justice Doherty
noted, while the jury could have convicted the Respondent of second-degree murder if
they accepted the Crown's interpretation of the experts' evidence, this was "far from
inevitable,,?9 As a result, the Crown cannot meet its heavy burden in the application of
the curative proviso in this case.
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R. v. Sarrazin, supra, at paras. 27-28
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PART IV
SUBMISSIONS ON COSTS

65.

The Respondent makes no submissions as to costs.
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PART V
ORDER SOUGHT

66.

The Respondent requests that the appeal be dismissed and that the order for a

new trial on the charge of second-degree murder be confirmed.

Dated this 23 rd day of October, 2014.

All of which is respectfully submitted by

Christopher D. Hicks
Richard Litkowski
Hicks Adams LLP
Barristers & Solicitors
238 King Street East
Toronto, Ontario
M5A 1K1
Tel: (416) 975-1700
Fax: (416) 925-8882
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