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PART I - OPENING AND STATEMENT OF THE FACTS 

A. Opening Statement 

1. Seventy-five years ago an ocean liner known as the MS St. Louis set sail from Hamburg, 

Germany to Havana, Cuba. The vessel carried 937 Jewish refugees who were fleeing persecution 

in Germany. On its arrival, Cuban authorities refused to allow the Jewish passengers to 

disembark and turned the vessel away. The St Louis then attempted to land in the United States 

and in Canada, but was again turned away. Left with no choice, the St Louis returned to Europe 

where as many as 254 of her passengers would later perish. 

2. Conflict and persecution continue to prompt refugees to use extra-legal means in their 

efforts to gain entry into safe havens around the world. At the centre of this appeal is the 

constitutionality of s. 117 of the Immigration and Refugee Protection Act, I Canada's present day 

legal response to those who aid asylum-seekers to enter Canada illegally. The offence created 

by s. 117 is so broad and sweeping in its scope that it amounts to a disproportionate and 

indiscriminate response to the problem of human smuggling. Not only does it lead to the 

potential prosecution of those who assist refugees for humanitarian reasons, but it also permits 

the prosecution of refugee family members who aid each other to flee persecution. 

3. Section 117 of the IRP A violates section 7 of the Charter of Rights and Freedoms2 in at 

least three respects. First, the human smuggling offence is unconstitutionally overbroad 

Parliament's objective in enacting the human smuggling offence was to prevent criminals from 

smuggling migrants into Canada for profit. However, the offence criminalizes the activities of 

persons who were not intended to be its targets; namely, humanitarian workers and refugees 

travelling together. This Court has held that a law is overbroad when it is arbitrary in part? In 

this case, the human smuggling offence is overbroad in two ways. First, it is overbroad because 

it applies to refugees and humanitarian workers despite the fact that Parliament did not wish to 

capture those categories of persons within the offence's ambit. Second, the human smuggling 

scheme in the IRPA is overbroad because it criminalizes refugees for doing together (arriving at 

1 Immigration and Refugee Protection Act, SC 2001, c 27 [IRPA]. 

2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter]. 

3 Canada (Attorney General) v. Bedford, [2013]3 SCR 110 at para. 112 [Bedford]. 
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the border without visas or coming into Canada on false papers) something which they would be 

pe=itted to do alone (by virtue of the immunity available to them under s. 133 of the IRPA). 

4. Second, the human smuggling offence in s. 117 of the IRP A violates s. 7 of the Charter 

because it is grossly disproportionate to its objects. Even if one accepts that Parliament was 

pursuing a legitimate state interest in enacting s. 117, its chosen means are grossly 

disproportionate to that interest, particularly in so far as they criminalize the activities of family 

members assisting each other to come to Canada to seek asylum. Canada's desire to control 

access to its land and sea borders does not pe=it it to use such extreme means to achieve that 

end. 

5. Third, the human smuggling offence violates the principle of equality. This Court has 

never ruled on the question of whether equality is a principle of fundamental justice under s. 7 of 

the Charter; however, it ought to be recognized as such: (1) it is a legal principle, (2) there is 

consensus that equality is essential to the fair operation of a just legal system, and (3) it provides 

a sufficiently precise and manageable legal standard for the purposes of constitutional review by 

courts. The human smuggling scheme in the IRP A violates the principle of equality because the 

combination of s. 117 and s. 133 results in the differential treatment of refugees based upon age, 

marital or family status: whereas a single refugee who arrives in Canada illegally is exempted 

from prosecution by s. 133, a person who has aided his or her spouse or child is potentially 

subject to prosecution for human smuggling. The offence also fails to recognize that a young 

child must rely on the assistance of an adult to obtain asylum. The combined effect of s. 117 and 

s. 133 is to create a discriminatory distinction that does not correspond to the needs of refugees, 

but merely aggravates their pre-existing disadvantages. 

6. The human smuggling offence violates s. 7 of the Charter and carmot be justified under 

s. 1. Given that there are a number of legislative solutions that could bring the offence into 

compliance with the Charter, the appropriate remedy is to strike down the offence in its entirety. 

B. The Facts 

7. This appeal arises from a pre-trial voir dire that was argued prior to jury selection.4 

8. On October 17, 2009, Canadian authorities intercepted a freight ship, the MV Ocean 

Lady, off of the coast of Vancouver Island, British Columbia. The vessel was carrying 76 Sri 

4 R v Appulonappa, 2013 BCSC 31[TJ Reasons], para. 31; Joint Appellants Record ("JAR") v. I, 
p.6. 



- 3 -

Lankan Tamil asylum-seekers, all of whom initiated refugee claims upon arrival in Canada. 

Among the 76 asylum-seekers were the four Appellants. The Appellants were alleged to be the 

vessel's crew and to be involved in organizing the voyage. 5 

9. All four of the Appellants were charged with organizing the illegal entry into Canada of a 

group of ten or more individuals contrary to s. 117 of the IRP A. The matter proceeded by way 

of direct indictment dated June 7, 2011.6 

10. The Appellants filed notices of a constitutional question seeking a declaration that s. 117 

of the IRP A was inconsistent with s. 7 of the Charter and was thus of no force and effect. 7 

C. The Lower Courts 

i. Pleadings and evidence before the Trial Judge 

11. At trial, the Appellants argued that s. 117 was unconstitutionally overbroad based on 

three hypothetical categories of persons potentially subject to prosecution for this offence:8 

(1) the situation where friends or family members arriving in Canada as refugees, are at 

the same time assisting other family members who are arriving together with them; 

(2) the situation where humanitarian or legal workers assist asylum claimants to arrive at a 

port of entry in order to make a refugee claim; and 

(3) the situation where a close family member, from within Canada, aids a refugee to 

travel to Canada and enter without proper documentation. 

12. The Appellants focused on a "core hypothetical" based an Afghan woman fleeing 

persecution who arrives in Canada unlawfully with her infant child. If this woman arrives alone, 

then s. 133 of the IRP A will grant her immunity from prosecution for illegal entry until her 

refugee claim is determined. If she brings her child, however, she is liable to prosecution under 

s. 117 for assisting the child to come into Canada without a visa, as this is not an excluded 

offence under s. 133 of the IRPA. 

5 R. v. Appulonappa, 2014 BCCA 163 at para. 1 ["BCCA Reasons"]; JAR, p.49. 

6 JAR, v. I, p. 116. 

7 Notices of Constitutional Questions from Trial; JAR, v. I, pp. 118 - 123. 

8 TJ Reason, at paras. 102-103; JAR, v. I, p. 22. 
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13. The Crown submitted that the objective of s. 117 of the IRPA was to stop human 

smuggling and protect its victims.9 The Crown agreed at trial that s. 117 of the IRPA was not 

intended to capture the "humanitarian smuggler" or a person who assists refugees in arriving at 

Canada's border out of love, good will or familial connection. In fact, the Crown argued that 

neither refugee family members travelling together, nor humanitarian workers assisting refugees 

to arrive in Canada to seek asylum could be prosecuted under s. 117.10 The Crown submitted 

that the Attorney General (Canada) would never grant the consent required under s. 117(4) to 

initiate proceeding against the refugee mother or the humanitarian worker since to do so would 

be in contravention of Canada's international obligations. For this reason, none of the categories 

of persons amounted to "reasonable hypotheticals" that could be captured by s. 117 of the IRP A. 

14. The following evidence, primarily addressing the legislative context of s. 117 of the 

IRP A, was adduced at trial: 

(1) The testimony of Catherine Dauvergne, an expert called by the defence and qualified 

with respect to refugee law and policy and Canadian immigration law; II 

(2) The testimony of Yvon Dandurand, an expert called by the Crown and qualified with 

respect to human smuggling and the UN response to it; 12 and 

(3) extensive documentary evidence. 13 

ii. The Trial Judge's Reasons 

15. On the basis of this evidence, the Trial Judge found that s. 117 was Canada's response to 

its international obligations concerning human smuggling and that the human smuggling offence 

had to be interpreted in accordance with the IRPA's objectives of protecting refugees in need of 

assistance, in compliance with the international instruments to which Canada is a signatory. 14 

9 TJReasons, para. 110; JAR, 25. 

10 Trial Crown Written Reply (November 21, 2012)["Crown Reply"] at paras. 92-93,96-98; JAR 
v. I, pp. 150 - 152. 

11 JAR v. II, p. 9, II. 10-13. 

12 JAR v. II, p. 115,1. 44 - p. 116,1. 5; p. 143, II. 17-19. 

13 TJ Reasons, at para 52; JAR vol. I, pp. 10-11. 
14 TJ Reasons, at paras. 20, 73-74; JAR v. I, pp. 4,16. 
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16. After reviewing the evidence before him, the Trial Judge found that Canada, along with 

the other parties to the relevant international instruments, did not intend to prosecute the 

following categories of people for human smuggling: 15 

1. those who provide support to migrants for humanitarian reasons; and 

2. those who provide support to migrants on the basis of close family ties. 

17. The Trial Judge concluded that section 117 captured humanitarian aid workers and 

close family members, who were persons the government did not intend to prosecute; therefore, 

the provision was overbroad and violated s. 7 of the Charter: 16 

[146] It is the clear, and appropriate intention for s. 117 to be more broad 
than the minimum standard required for international instruments so that it 
can appropriately stop and prosecute those human smugglers who exploit 
migrants for profit, or who seek to import terrorism to Canada. However, it 
was never intended that it be so broad as to stop and prosecute legitimate 
family members and humanitarian workers ..... 

[149] The two hypotheticals [family members and humanitarian workers] 
are technically within the scope of "human smuggling" under s. 117, but they 
are not within the objectives that Canada is trying to achieve through s. 117. 
To the contrary, it is the clear intention of the government not to 
prosecute such people. 

[150] The Crown points to no valid objective for the section to be so wide 
that it captures such persons referred to in the hypotheticals. 

[151] A proper consideration of those hypotheticals supports the defence 
argument that s. 117 is urmecessarily broad, and goes beyond what is 
necessary to accomplish the government's objective, and infringes s. 7 of the 
Charter. [emphasis added]. 

18. The Trial Judge concluded that neither the requirement of the Attorney General's consent 

in s. 117(4) of the IRP A nor s. 1 of the Charter was sufficient to save s. 117. As for remedy, the 

Trial Judge found that attempting to interpret s. 117 in a manner that made it Charter

compliant-such as by reading in exceptions-would "smack of a judicial intervention.,,17 He 

accordingly concluded that the only appropriate remedy was to declare s. 117 of no force or 

effect. 

15 TJ Reasons, at paras. 83 - 84; JAR vol. I, p. 18. 

16 TJ Reasons, at paras. 146,149 - 151; JAR vol. I, pp. 31 - 32. 

17 TJ Reasons, at paras. 175; JAR vol. I, p. 38. 
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iii. The Court of Appeal's Reasons 

19. The Court of Appeal for British Columbia ("Appeal Court") allowed the Crown's 

appeal. In doing so, it reached three key conclusions that were fundamentally incorrect; namely: 

(1) That Parliament, in enacting s. 117 of the IRPA, intended the human 

smuggling offence to be broad and did not intend on exempting refugees and 

humanitarian workers from the ambit of the offence; 18 

(2) That the Trial Judge's decision was erroneous in so far as his conclusion was 

premised on the holding that Canada had an international obligation to refrain 

from criminalizing refugees and humanitarian workers;19 and 

(3) That the check on prosecutorial discretion contained in s. 117(4) of the IRPA 

was Parliament's solution to any problems associated with the possible 

application of s. 117(1) of the IRPA to refugees or humanitarian workers.2o 

20. After first addressing the Appellants' preliminary objection to the Crown having shifted 

its position on legislative intent,21 the Appeal Court addressed the question of whether s. 117 of 

the IRPA was overbroad. As to the legislative objective of s. 117, the Appeal Court agreed with 

the Crown that the Trial Judge incorrectly concluded that Parliament had intended to exempt 

refugees and/or humanitarian workers. In reaching this conclusion, the Appeal Court stated that 

the legislative history revealed that Canada had long "addressed concerns about the illegal entry 

of migrants" by enacting laws that "were broadly drafted, with no exceptions based on the 

offender's motive or other characteristics.,,22 

21. Importantly, the Appeal Court concluded that Parliament had used s. 117(4) to address 

problematic cases:23 

It is evident that Parliament ultimately opted to enact a broad offence to firmly 
combat human smuggling. The legislators acknowledged, however, that 
the myriad factors at play in providing assistance to refugee claimants would 

18 BCCA Reasons, paras. 86 - 87; JAR v. I, pp.77 -78. 

19 BCCA Reasons, para. 121; JAR v. I, p. 89. 

20 BCCA Reasons, paras.105,109, Ill; JAR v. I, pp. 84 - 86. 

21 BCCA Reasons, paras. 40 - 47, JAR, v. I, pp. 62 - 64. 

22 BCCA Reasons, para. 80; JAR v. I, p. 74. 

23 BCCA Reasons, para. 109; JAR v. I, p. 85. 
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produce some difficult and sensitive cases in which prosecution would be 
undesirable. They accordingly chose to enact s. 117(4) as the continuing policy 
instrument that would provide a filter in approving proceedings, and preclude 
any charges under s. 117 without a full assessment of all relevant circumstances, 
including motive, in the context of the two federal criteria for charge-approval: 
whether there is a reasonable prospect of conviction, and whether prosecution is 
in the public interest. [emphasis added] 

22. The Appeal Court then went on to examine the various international instruments in issue. 

It held that the language and legislative history of s. 117 of the IRPA rebutted the presumption of 

conformity with international law.24 Furthermore and in any event, the Appeal Court held that 

Canada was not under any international obligation to refrain from prosecuting refugees and/or 

humanitarian workers. On this latter point, the Appeal Court held that the "trial judge erred by 

giving decisive weight to these documents in interpreting Canada's obligations under 

the [Migrant Smuggling Proiocol].,,25 In its view, the "[Migrant Smuggling] Protocol [did] not 

impose an international obligation on state parties to exempt humanitarians or family members 

from domestic legislation enacted to combat human smuggling. ,,26 

23. The Appeal Court also rejected the argument that the Refogee Convention imposed 

obligations on Canada to refrain from prosecuting refugees and/or humanitarian workers, stating 

that "the unambiguous terms of Article 31 (1) provide no basis on which to conclude 

the Convention imposes an implied international obligation on Canada to exempt humanitarians 

or family members from domestic legislation criminalizing human smuggling.,,27 

24. In the result, the Appeal Court held that the Trial Judge had erred in finding that s. 117 of 

the IRPA was unconstitutionally overbroad. The Appeal Court observed that "the plain words of 

s. 117 create an offence that is unambiguously broad in scope.,,28 Since the objective of the 

legislation and the scope of the offence were both broad, the Appeal Court held that the 

"legislative objective of s. 117 is aligned with its scope.,,29 Accordingly, the offence was not 

overbroad within the meaning of s. 7 of the Charter. 

24 BCCA Reasons, para. 119; JAR v. I, p. 88 

25 BCCA Reasons, para. 122; JAR v. I, p. 89 

26 BCCA Reasons, para. 129; JAR v. I, p. 91 

27 BCCA Reasons, para. 140; JAR v. I, p. 95 

28 BCCA Reasons, para. 142; JAR v. I, p. 95 

29 BCCA Reasons, para. 145; JAR v. I, p. 95 
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D. The Legislative Context 

25. There have been offences for assisting migrants to enter Canada since at least 1902?O 

However, the contemporary history of the current human smuggling offence begins with a series 

of amendments to the Immigration Act and Criminal Code that came into force in 1988.31 The 

1988 amendments introduced a new offence that criminalized third parties who assisted 

undocumented migrants coming into Canada. The offences were contained in ss. 94.1 and 94.2 

of the Immigration Act which provided: 

94.1 Every person who knowingly organizes, induces, aids or abets or 
attempts to organize, induce, aid or abet the coming into Canada of a person who 
is not in possession of a valid and subsisting visa, passport or travel document 
where one is required by this Act or the regulations is guilty of an offence and 
liable 

(a) on conviction on indictment, to a fine not exceeding ten thousand 
dollars or to imprisonment for a term not exceeding five years, or to 
both; or 

(b) on summary conviction, to a fme not exceeding two thousand dollars 
or to imprisonment for a term not exceeding six months, or to both. 

94.2 Every person who knowingly organizes, induces, aids or abets or attempts 
to organize, induce, aid or abet the coming into Canada of a group of ten or more 
persons who are not in possession of valid and subsisting visas, passports or 
travel documents where such visas, passports or travel documents are required 
by this Act or the regulations is guilty of an offence and liable on conviction on 
indictment to a fine not exceeding five hundred thousand dollars or to 
imprisonment for a term not exceeding ten years, or to both. 

26. The laying of charges under ss. 94.1 and 94.2 was subject to the following limitation, 

which, in slightly altered form, is now found in s. 117(4) of the IRPA: 

94.3 No proceedings for an offence under section 94.1 or 94.2 shall be instituted 
except by or with the personal consent in writing of the Attorney General of 
Canada or Deputy Attorney General of Canada. 

27. In 2002, the Immigration Act was repealed and replaced by the Immigration and Refugee 

Protection Act. The human smuggling offence, as enacted in the 2002 IRP A, reads as follows: 

30 See s. 2, An Act to amend the Immigration Act, 2 E. VII, c. 14 (1902); BCCA Reasons, para. 
73 -75; JAR v. I, pp. 72 -73. 

31 An Act to amend the Immigration Act, 1976 and the Criminal Code in consequence thereof, 
R.S.C. 1985 (4th Supp.), c. 29. 



Organizing entry into Canada 

11 7. (1) No person shall 
knowingly organize, induce, aid or 
abet the coming into Canada of one 
or more persons who are not in 
possession of a visa, passport or 
other document required by this 
Act. 
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Entree illegale 

117. (l) Commet une infraction 
quiconque sciemment organise 
I' entree au Canada d'une ou plusieurs 
personnes non munies des documents 
- passeport, visa ou autre - requis 
par la presente loi ou incite, aide ou 
encourage une telle personne it entrer 
au Canada. 

28. By virtue of subsection 117(3) of the IRP A, a person convicted of the offence in s. 117(1) 

was potentially subject to a fine of $1,000,000 or life imprisonment, or both, where the offence 

involved the entry of a group of ten or more persons. In fixing an appropriate sentence, the 

judge was required to consider certain aggravating factors set out in s. 121(1) of the IRPA. 

29. As noted, like its predecessor in s. 94.3 of the Immigration Act, s. 117(4) of the IRP A 

constrained the exercise of prosecutorial discretion by transferring that discretion to the Attorney 

General of Canada: 

No proceedings without consent 

(4) No proceedings for an offence under 
this section may be instituted except by or 
with the consent of the Attorney General of 
Canada. 

Consentement du procureur general du 
Canada 

(4) II n'est engage aucune poursuite pour 
une infraction prevue au present article 
sans Ie consentement du procureur general 
duCanada. 

30. The IRP A also contained a provision deferring prosecution of refugee claimants for 

certain offences under the Act, but not the human smuggling offence in s. 117: 

Deferral 
133. A person who has claimed refugee 

protection, and who came to Canada 
directly or indirectly from the country in 
respect of which the claim is made, may 
not be charged with an offence 
under section 122, paragraph 124(l)(a) 
or section 127 of this Act or under section 
57, paragraph 340(c) or section 354, 366, 
368, 374 or 403 of the Criminal Code, in 
relation to the coming into Canada of the 
person, pending disposition of their claim 
for refugee protection or if refugee 
protection is conferred. 

Immunite 
133. L'auteur d'une demande d'asile ne 

peut, tant qu'il n' est statue sur sa demande, 
ni une fois que I' asile lui est confere, etre 
accuse d'une infraction visee it I'article 122, 
it l'aIinea 124(I)a) ou it I'article 127 de la 
presente loi et it I'article 57, it I'alinea 340c) 
ou aux articles 354, 366, 368,374 ou 
403 du Code criminel, des lors qu'il est 
arrive directement ou indirectement au 
Canada du pays duquel il cherche it etre 
protege et it la condition que I'infractionait 
ete commise it l' egard de son arrivee au 
Canada. 
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31. The legislative history surrounding the enactment of ss. 94.1 and 94.2 of the Immigration 

Act. 1985, and s.117 of the IRP A, are of significant importance to this appeal and are discussed 

below in connection with the overbreadth analysis. 

E. The International Law Context 

32. The primary way that Canada's international obligations are relevant to the interpretation 

of s. 117 of the IRP A is in deciding Parliamentary intent. All legislation in Canada is subject to 

a strong presumption that Parliament intended to "act in compliance with Canada's obligations 

as a signatory of international treaties and as a member of the international community.,,32 

Further, subsections 3(2)(b), 3(2)(d) and 3(3)(f) of the IRPA confirm Canada's intention to fulfil 

its international obligations with respect to refugees. 

i. The significance of Article 31(1) of the Refugee Convention 

33. Although Article 31(1) of the Refugee Convention33 does not create a legal obligation in 

relation to assistance rendered by humanitarian workers, it does impose an obligation on states to 

refrain from penalizing asylum-seekers who use illegal means to enter a host state: 

Article 31 

REFUGEES UNLA WFULL Y IN THE COUNTRY OF REFUGEE 

I. The Contracting States shall not impose penalties, on account of 
their illegal entry or presence, on refugees who, coming directly 
from a territory where their life or freedom was threatened in the 
sense of article 1, enter or are present in their territory without 
authorization, provided they present themselves without delay to 
the authorities and show good cause for their illegal entry or 
presence. 

34. Any proper interpretation of Article 31 (I) of the Refugee Convention must recognize that 

it is an express recognition of the reality that individuals fleeing persecution (and their family 

32 R. v. Hape, [2007] 2 S.C.R. 292, 2007 SCC 26 at para. 53. 

33 Convention Relating to the Status of Refugees, 28 July 1951, 189 UNTS 137, CTS 1969 No 6 
[Refugee Convention]. 



- 11 -

members) must often rely upon extra-legal means to gain entry into a host country. As 

Hathaway and Foster explain in The Law of Refogee Status:34 

The use of false travel documents (or alternatively, lying about one's true intentions in 
order to secure a technically valid travel document) is thus nearly always a practical 
necessity to access protection. 

35. This was also noted by the drafters of the Refugee Convention in the travau:x 
, . 35 preparatolres. 

36. While Article 31(1) does not explicitly refer to refugees accompanying family members, 

a good faith interpretation of Refugee Convention, as required by the Vienna Convention on the 

Law ofTreaties,36 supports the conclusion that Article 31(1) imposes an obligation upon states to 

refrain from criminalizing refugees for assisting close family members travelling with them. If 

this were not so, then Article 31(1) would not apply to a mother who aids her infant child's 

unlawful entry into Canada. It would only apply to a refugee who travelled alone. 

37. It is also evident that the drafters of the Refogee Convention were aware that families 

would travel together when fleeing persecution in their homelands, and that they would assist 

each other in illegally entering an asylum state. It is, for instance, notable that Article 31 (1) of 

the Refugee Convention uses the plural "refugees", not "refugee", when describing the obligation 

to exempt asylum-seekers from prosecution. 

38. It is also the case that the drafters of the 1951 Refugee Convention linked the refugee 

regime to the "principle offarnily unity". This principle holds that the family is the natural and 

fundamental unit of society and should be protected?7 At the diplomatic conference that led to 

34 James C. Hathaway and Michelle Foster, The Law of Refugee Status, 2nd ed. (Cambridge 
University Press, 2014) at 28. 

35 See Draft Report of the Ad hoc Committee on Statelessness and Related Problems. Proposed 
Draft Convention relating to the Status of Refugees: UN doc. E/AC.32.L.38, 15 February 1950, 
Annex I (draft Article 26); Annex II (comments. p. 57). 

36 Vienna Convention on the Law of Treaties, [1980] Can T.S. No.3 ["VCLT']. Article 31(1) of 
the VCLT provides "A treaty shall be interpreted in good faith in accordance with the ordinary 
meaning to be given to the terms of the treaty in their context and in the light of its object and 
purpose." 

37 Also see the Convention on the Rights of the Child, 20 Nov. 1989, 1577 U.N.T.S. 3 [notably 
the preamble]; and see the International Covenant on Civil and Political Rights, 16 Dec. 1966, 
999 U.N.T.S. 171, Arts. 17,23. 
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the adoption of the Refugee Convention, the drafters stated that governments should "take the 

necessary measures for the protection of the refugee's family" and declared that "the unity of the 

family ... is an essential right of the refugee".38 Family unity is best preserved by ensuring that 

close family members are not criminally prosecuted when they help each other to come into 

Canada to make a refugee claim. 

39. Finally, internationallegal scholars and courts have recognized that indirect prohibitions 

against asylum-seekers-such as air carrier liability-are, in principle, inconsistent with Article 

31 (1).39 The effect of imposing criminal liability upon a refugee for assisting his or her family to 

obtain asylum would surely constitute an indirect prohibition that violates Article 31 (l) of the 

Refugee Convention. 

ii. The relevance of the Migrant Smuggling Protocol 

40. The Protocol Against the Smuggling of Migrants by Land, Sea and Air, Supplementing 

the United Nations Convention Against Transnational Crime40 is of lesser relevance to this 

appeal. This is so because the Protocol does not directly impose an obligation upon a 

government to exempt refugees or humanitarian workers from prosecution in their domestic 

legislation. This was recognized by the Trial Judge when he stated that "[ d]espite the foregoing 

expressions of intent, there appears to be no international instrument, or domestic legislation, 

that expressly prohibits the prosecution of humanitarian aid workers or close family members.,,41 

41. The Trial Judge was, however, correct to hold that while the Migrant Smuggling 

Protocol did not create a binding defmition of human smuggling, it provided some indirect 

evidence oflegislative intent. It is, in this regard, clear from the Protocol and its drafting history 

38 Final Act of the 1951 U. N. Conference of Plenipotentiaries on the Status Of Refugees and 
Stateless Persons, Recommendation B. 

39 Guy S. Goodwin-Gill, "Article 31 of the 1951 Convention relating to the Status of Refugees: 
Non-penalization, Detention and Protection" (Working Paper, Prepared for Department of 
International Protection for the UNHCR Global Consultations October 2001) citing, for 
example, s. 10 of Belize's Refugees Act, 1991 at p. 76 and article 11 of Mozambique's Refugee 
Act, Act No. 21/91 of31 December 1991; and see R v. Uxbridge Magistrates Court & Another 
ex parte Adimi [1999] Imm. AR 560. 

40 Protocol Against the Smuggling of Migrants by Land, Sea and Air, Supplementing the United 
Nations Convention Against Transnational Crime, 15 November 2000, 2241 UNTS 507 
[Migrant Smuggling Protocol]. 

41 TJ Reasons, para. 87; JAR v. I, p. 19. 



- 13 -

that the State Parties, including Canada, did not wish to crimina1ize the activities of refugees or 

humanitarian workers; they were not, however, prepared to agree to a single definition of human 

smuggling that would apply to every state. It does not follow from this that Canada intended on 

criminalizing those classes of persons. To the contrary, Parliamentarians were aware of the 

Migrant Smuggling Protocol and viewed s. 117 of the IRPA as a "key" element in Canada's 

"contribution to the international fight to try to put an end to the smuggling ... of human 

beings.,,42 The concerns raised about the possible application of s. 117(1) to refugees and 

humanitarian workers were supposed to be dealt with through s 117(4) of the IRP A. 

42 These comments were made by the Joan Atkinson, Assistant Deputy Minister, Policy and 
Program Development, Department of Citizenship and Immigration, in response to questions 
posed to her in the House of Commons Committee on Social Affairs, Science and Technology; 
see House of Commons Committee on Social Affairs, Science and Technology Minutes of 
Proceedings, 37th ParI. 1st Sess., No. 027 (May 27,2001). 
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PART II: QUESTIONS IN ISSUE 

A. Does section 117 ofthe IRPA infringe upon life, liberty or security of the person? 

B. Does section 117 of the IRP A violate section 7 of the Charter of Rights and 

Freedoms in that it is unconstitutionally overbroad? 

C. Does section 117 of the IRP A violate section 7 of Charter of the Rights and 

Freedoms in that it is grossly disproportionate to its valid legislative purpose? 

D. Does s. 117 of the IRP A violate section 7 of the Charter of Rights and Freedoms in 

that it results in the unequal treatment of refugees based upon age, family and 

marital status? 

E. If section 117 of IRP A violates section 7, can it be saved under section 1 of the 

Charter of Rights and Freedoms? 

F. What, if any, remedy should this Court grant if it holds that section 117 of the 

IRP A violates section 7 and cannot be saved under s. 1 ofthe Charter? 
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PART III: ARGUMENT 

A. Does section 117 of the lRP A infringe life, liberty or security of the person? 

42. The threshold question under s. 7 of the Charter of whether s. 117 of the lRP A engages 

the Appellants' right to life. liberty or security of person has never been in dispute in this 

proceeding. All judges in the courts below held that s. 117 engaged the Appellants' rights under 

s. 7. It is, moreover, axiomatic that an individual's liberty interest is engaged any time a law 

gives rise to the possibility of imprisonment.43 Not only does the allegation of human smuggling 

place an asylum-seeker at risk of incarceration, but it also renders him or her inadmissible to 

Canada "on grounds of organized criminality" for "engaging, in the context of transnational 

crime, in activities such as people smuggling, trafficking in persons or money laundering" by 

virtue of s. 37(1 )(b) of IRPA, thereby excluding him or her from making a refugee claim under s. 

101 of the IRPA. This engages the asylum-seeking accused's s. 7 right to security of the person, 

because the law applies to block an avenue by which the refugee claimant could seek protection 

from the danger or persecution from which he or she fled. 44 

43. The threshold for s. 7 being met, the next question is whether s. 117 of the lRPA violates 

any of the principles of fundamental justice. The principles of fundamental justice represent the 

"basic tenets of our legal system,,45 As set out below, the human smuggling offence runs afoul 

of at least three principles of fundamental justice: overbreadth, gross disproportionality and 

equality. 

B. Does section 117 ofthe lRP A violate section 7 ofthe Charter of Rights and Freedoms in 
that it is unconstitutionally overbroad? 

44. A law is overbroad when it "is so broad in scope that it includes some conduct that bears 

no relation to its purpose." 46 As this Court explained in Heywood: "[t]he effect of overbreadth is 

that in some applications the law is arbitrary or disproportionate.,,47 More recently, this Court 

observed in Bedford that an overbroad law is one that is "arbitrary in part"; this occurs where 

there is "no rational connection between the purposes of the law and some, but not all, of its 

43 Re B.C Motor Vehicle Act, [1985]2 SCR 486 at 491[Re BC Motor Vehicle Act]. 

44 Singh v. Minister of Employment and Immigration, [1985]1 S.C.R. 177 at 205 - 207. 

45 Re BC Motor Vehicle Act. supra at 503. 

46 Bedford. supra at para. 112. 

47 R v Heywood, [1994] 3 SCR 761 at 793. 
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impacts.,,48 In this sense, an overbroad law violates the principles of fundamental justice because 

an individual's rights are infringed "for no reason.,,49 

45. In Bedford, this Court held that the overbreadth of a law must be assessed in relation to 

the impact the impugned law has on an individual: 5o 

[T]he focus remains on the individual and whether the ~ffect on the individual is 
rationally connected to the law's purpose. For example, where a law is drawn 
broadly and targets some conduct that bears no relation to its purpose in order to 
make enforcement more practical, there is still no connection between the purpose 
of the law and its effect on the specific individual. 

46. Following the approach taken by this Court in R v Khawaja,51 the overbreadth analysis 

involves an examination of: (1) the scope of the impugned law; (2) the objective of the law; and 

(3) whether the means chosen to achieve the objective are overbroad. 

i. The scope of s. 117 of the IRP A 

47. The offence set out in s. 117(1) of IRPA, found under the heading "Human Smuggling 

and Trafficking", was as follows at the time the charges arose: 52 

No person shall knowingly organize, induce, aid or abet the corning into Canada 
of one or more persons who are not in possession of a visa, passport or other 
document required by this Act. 

48. There can be little dispute that this offence captures a broad array of conduct related to 

assisting migrants to corne into Canada without the required documents for entry. Indeed, the 

Court of Appeal characterized the offence as "criminaliz[ing] the actions of anyone who 

48 Bedford, supra, para 112. 

49 Heywood, supra at 792 -793. 

50 Bedford,supra at para.l13 [emphasis added]. 

SIR. v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555 at paras. 41-63. 

52 The present formulation of this offence expands liability to include recklessness and expands 
the conduct assisted to be any "corning into Canada" in contravention of IRP A: 

117. (1) No person shall organize, induce, aid or abet the corning into Canada of one or 
more persons knowing that, or being reckless as to whether, their corning into Canada is 
or would be in contravention of this Act. 

(see Protecting Canada's Immigration System Act, SC 2012, c 17, s 41) 
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provides assistance to persons entering Canada illegally without the required entry 

documents. ,,53 

49. The broad scope of the offence becomes all the more plain when one examines its 

language in detail. The term "coming into Canada" has been interpreted as including appearing 

at a port of entry to request entry into Canada. 54 This interpretation of "coming into Canada" 

means that any assistance or encouragement offered to a refugee to reach a Canadian "port of 

entry,,55 will constitute an offence under s. 117, even if (1) the person who provides the 

assistance only intends to help a migrant to come to Canada's border to request permission to 

make a refugee claim; and (2) even if the migrant's claim for refugee status is ultimately 

recognized by Canada as being valid. 

50. It has never been disputed that refugees arriving in Canada to make a refugee claim 

will not be in possession of valid visas. This is because no visa exists to come to Canada to 

make a refugee claim.56 Thus, the s. 117 offence, as it relates to refugees, must, in effect, be 

rephrased as follows: "No person shall knowingly organize, induce, aid or abet the coming into 

Canada of one or more refugees." 

51. The question then becomes what is the meaning of "organize, induce, aid or abet"? 

The Oxford English Dictionary includes the following definitions for those terms which serves 

to illustrate the broad scope of conduct captured by s. 117(1) of the IRP A: 

"organize": 2. c. trans. With a person as obj.: to provide for; to make (special) 
arrangements for; d. trans. To arrange (personally); to take responsibility for providing 
(sometlring); to 'fix up'. colloq. 

"induce": 1. Trans. To lead (a person), by persuasion or some influence or motive that 
acts upon the will, to (into, unto) some action, condition, belief, etc.; to lead on, move, 
influence, prevail upon (anyone) to do something. ; 2 .... c. To introduce, bring in, 
present (a person). 3. a. To introduce or bring (a person) into the knowledge of 

53 BCCA reasons, para. 66; JAR vol. I, p. 70. 

54 R v Mossavat (1995), 29 Imm LR (2d) 41, 26 WCB (2d) 462 (Ont.CUus.Crim.Div.), upheld 
on appeal: 85 O.A.C. 1; R. v. Godoy (1996), 34 Imm. L.R. (2d) 66 (Ont.CtJus.Crim.Div.), at 
paras. 32-34. 

55 A "port of entry" is described by Prof. Dauvergue as any border crossing where you present 
your passport, including in the airport: JAR v. II, p. 22, 11. 38-43. 

56 Testimony ofC. Dauvergne, JAR, v. II, p. 18; Hathaway & Foster, supra at 28. 
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something; to initiate, instruct. Obs. 4. a. To bring about, bring on, produce, cause, give 
rise to. 

"aid": 1. Trans. To give help, support, or assistance to; to help, assist, succor. 

"abet": 1. To urge on, stimulate (a person to do something). Obs. 2. esp. in a bad sense: 
To incite, instigate, or encourage (a person, to commit an offence (obs.), or in a crime or 
offence). In legal and general use. 3. To support, conntenance, maintain, uphold, any 
cause, opinion, or action. Obs. In a good sense. 4. Esp. in a bad sense: To encourage, 
instigate, countenance a crime or offence, or anything disapproved of. 

52. Aiding and abetting also have recognized legal meanings in Canadian criminal law. Party 

liability for aiding and abetting has been codified in section 21(1) ofthe Criminal Code. 57 In the 

French version of s. 21(1)(c), "abet" is translated as "encourage" which in the context of 

encouraging an asylnm-seeker to come to Canada to request entry, would attach criminal 

liability to most instances of family members supporting each other, materially or emotionally, 

as they travel together to Canada to make refugee claims. 

53. This Court's jurisprudence on party liability confirms the breadth of conduct that can 

constitute aiding and abetting. In R. v. Briscoe,58 this Court discussed the ordinary meaning of 

aiding and abetting nnder s. 21(1) Criminal Code: 

Canadian criminal law does not distinguish between the principal offender and 
parties to an offence in determining criminal liability. Section 21(1) of the 
Criminal Code makes perpetrators, aiders, and abettors equally liable: 

21. (1) Everyone is a party to an offence who 
(a) actually commits it; 
(b) does or omits to do anything for the purpose of aiding any 

person to commit it; or 
(c) abets any person in committing it. 

The actus reus of aiding or abetting is doing (or, in some circumstances, omitting to 
do) something that assists or encourages the perpetrator to commit the offence. 
While it is common to speak of aiding and abetting together, the two concepts are 
distinct, and liability can flow from either one. Broadly speaking, "[tlo aid nnder 
s. 21 (1)(b) means to assist or help the actor. ... To abet within the meaning of s. 
21(1)(c) includes encouraging, instigating, promoting or procuring the crime to be 
committed": R. v. Greyeyes, 1997 CanLII 313 (SCC), [1997] 2 S.C.R. 825, at para. 
26.59 

57 Criminal Code, RSC, 1985, c C-46 [Criminal Code]. 

58 R. v. Briscoe [2010]1 S.C.R. 411. 

59 Ibid, paras. 13 - 14, [emphasis added.] 
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54. The jurisprudence on "people smuggling" in s. 37(1)(b) is also instructive. In JP,60 the 

Federal Court of Appeal considered s. 21(1) of the Criminal Code in determining whether the 

appellants JP and B306 had the requisite mens rea for the commission of the offence under s. 

117(1), which the FCA had accepted was the equivalent of "people smuggling" under s. 

37(1)(b). The Court held that in keeping with party liability principles under s. 21(1) of the 

Code, the requisite mens rea was knowledge "that the smuggled person did not have the required 

documents" for entry and an agreement "to organize, induce, aid or abet those persons' entry 

into Canada.,,61 The FCA concluded that "the motive for doing so, whether ideological, 

financial, or material, has no bearing in this analysis. ,,62 The version of s. 117 now in force 

expands the offence even further now that recklessness is sufficient for a finding of guilt. 

55. In sum, s. 117 is clearly a sweeping offence in its scope. It criminalizes any form of 

assistance or encouragement of one or more persons to come to Canada to make a refugee claim, 

by a person who is aware that a claimant has no visa or other travel document required by the 

Act. Since there are no visas available for refugee claimants, this makes humanitarian workers 

and refugees themselves liable for prosecution under s. 117. 

ii. The objective of s. 117 of the IRPA 

56. To evaluate if an offence is overbroad it is essential to properly identifY Parliament's 

object in enacting the impugned law. In this case, the Trial Judge held that "Canada's objective 

in passing s. 117 is to stop human smuggling and to protect victims of human smuggling in 

accordance with its international obligations.,,63 The Court of Appeal, by contrast, held that the 

Trial Judge had erred by characterizing Parliament's intent so narrowly and preferred the 

Crown's newly crafted position on appeal; namely, that the "true objective" of s. 117 was "to 

prevent individuals from arranging the unlawful entry of others into Canada,,,64 without regard to 

its effects on humanitarian workers or refugees. 

60 JP. eta/. v. Minister of Public Safety and Emergency Preparedness, 2013 FCA262 [JPj. 

61 Ibid, paras. 89-92. 

62 Ibid, para. 92. 

63 R TJ easons, para. 138; JAR v. 1, p. 30. 

64 BCCA Reasons, para. 81; JAR v. 1, p. 75. 
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57. To the extent there are divergent views on Parliament's purpose in enacting the human 

smuggling offence, recourse may be had to "extrinsic materials such as Hansard and other 

government publications.,,65 The legislative history of a provision can also shed light on its 

meaning. 66 In this case, a review of the legislative record reveals that there is ample support for 

the Trial Judge's conclusion s. 117(1) was intended "to stop human smuggling and to protect 

victims of human smuggling in accordance with its international obligations. ,,67 

58. Under the Immigration Act, 1985,68 sections 94.1 and 94.2 created offences for 

knowingly organizing, inducing, aiding or abetting the coming into Canada of a person not in 

possession of a valid visa document. Section 94.3 of Immigration Act also contained a limit on 

prosecutorial discretion, now found in s. 117(4) of the IRP A, which prohibited the initiation of a 

prosecution without written consent of the Attorney General. With the introduction of the IRP A 

in 2002, the offences in ss. 94.1 and 94.2 of the old Immigration Act were amalgamated in s. 

117. 

59. Section 117 is virtually identical to ss. 94.1 and 94.2 of the Immigration Act, so the 

legislative history of those provisions is of great importance to understanding the purpose of s. 

117 of the IRP A. The parliamentary discussions of ss. 94.1 and 94.2 of the previous Act support 

the Trial Judge's conclusion about the purpose of the human smuggling offence now found in s. 

117 of the IRPA. For instance, the government members emphasized their concern about 

"unscrupulous profiteers,,69 and clarified that the human smuggling scheme was not meant "to 

affect any individual who has dedicated his life and work to the real refugees ofthe world.,,7o 

60. The government's intention to target organized, for-profit, human smuggling rings was 

evident throughout the legislative evolution of the Bill. On third reading, the Minister of 

Employment and hrnnigration stated that the Bill was "aimed at severely cracking down on the 

65 Application under s. 83.28 of the Criminal Code (Re), [2004] 2 S.C.R. 248, 2004 SCC 42 at 
para. 37. 

66 Canada (Canadian Human Rights Commission) v.Canada (Attorney General), 2011 SCC 
53, [2011] 3 S.C.R. 471 at paras. 42 - 43. 
67 1 TJ Reasons, para. 38; JAR v. 1, p. 30. 

68 ImmigrationActR.S.C. 1985, c.I-2 [Immigration Act, 1985]. 

69 House of Commons Debates, 33rd ParI., 2nd Sess, Vol. VII (12 August 1987) at 7911. 

70 House of Commons Debates, 33rd ParI., 2nd Sess, Vol. VII (12 August 1987) at 8003. 
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operations of unscrupulous counselors, smugglers who take advantage of the plight of illegal 

migrants[.],,71 However, because of concerns that exemptions for humanitarian workers might 

create "loopholes" and "problems of proof', the government declined to provide an express 

exemptions for humanitarian workers.72 The government did, however, adopt the Senate 

Committee on Legal and Constitutional Affair's recommendation that the personal, written 

consent of the Attorney General should be required for a prosecution for human smuggling. 

61. The House of Commons Committee debates surrounding s. 117 of the IRP A confirm that 

Parliament's intention remained unchanged.73 As in the debates about its predecessor in s. 94.1 

and 94.2 of the Immigration Act, concerns were raised about the potential application of s. 

117 (I) to humanitarian workers and refugees. This was reflected in the exchanges between 

Members of Parliament and the senior government officials who testified about the 

amendments:74 

The Chair: How about the representations we heard from legitimate 
cruise shipowners and people who say they're just trying to help on a 
humanitarian basis? We're not going to throw those people in jail, are we? 

Ms. Joan Atkinson: No. 

[ ... ] 

Mr. John McCallum: I guess this is coming up in the NDP amendment 
anyway, but since we're on subclause 117(1), we heard a fair amount of 
testimony in our hearings from people doing humanitarian work, reverends 
and saintly people, if you will, and the last people in the world we would 
want to prosecute. Yet, if you read that literally, it looks like some of these 
people who are helping refugees could be prosecuted. Or if my sister is in 
a bad country and I help her, it looks like I can be prosecuted. How does 
that work? 

Mr. Daniel Therrien: The protection against such prosecutions is in 
subclause 117(4)' which provides that no prosecution under the smuggling 

71 House of Commons Debates, 33 rd ParI., 2nd Sess, Vol. VII (2 September 1987) at 8708. 

72 Ibid 

73 See also: Parliamentary Research Branch, Bill C-Il: the Immigration and Refugee Protection 
Act, by Jay Sinha and Margaret Young (Ottawa: Library of Parliament 2002). 

74 House of Commons Committee on Social Affairs, Science and Technology, Minutes of 
Proceedings, 37th ParI. 1st Sess., No. 027 (May 27,2001). 
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provision can occur without the consent of the Attorney General, who, 
obviously, in deciding whether to prosecute, will weigh the motives of the 
people who have assisted others to come illegally into Canada, This is, 
again, what the current act provides, and there are relatively few 
prosecutions on smuggling, certainly no complaints I've heard that under 
the current regime, which would be repeated in the new regime, people 
who acted on humanitarian grounds have been prosecuted for smuggling, 

[,,' 1 

Ms, Judy Wasylycia-Leis: We heard from many groups a concern about 
being charged and penalized for helping refugees coming into Canada at 
the border, and I hear the officials saying that protections are provided in 
subclause 117(4) and that there are virtually no prosecutions as a result of 
someone acting for humanitarian reasons, 

Mr, Daniel Therrien: There are none, actually, that I know 0[, 

Ms, Judy Wasylycia-Leis: Okay, none, My argument would be that if 
such is the case and there still is this concern from groups, the way the act 
is now worded, you actually constrain them, make them think twice about 
helping people because of this provision, They do not want to end up 
where they're charged and have to go to the Attorney General of Canada to 
have their case dealt with humanely, Why not put it in the act? Why not 
add something to subclause 117(1) that actually says it doesn't apply to 
someone acting on humanitarian considerations, I would still move that 

Ms. Joan Atkinson: If I could speak to that, these offences on smuggling 
and trafficking are key elements of our contribution to the international 
fight to try to put an end to the smuggling and trafficking of human beings. 
We need to be able to have very strong offences, and I know everyone is 
very well aware of how we have highlighted these as being a part of the 
tools we need to deal with these issues of smuggling and trafficking. 

It doesn't imply that you have to go and make a case or get consent 
Subclause 117(4) is what's in the current act No proceedings under these 
offences can be undertaken without the consent of the Attorney General. 
That is the protection. It is in place with the offences we have relating to 
the smuggling of individuals in the current act, and as Daniel has said, 
there has been no prosecution of anyone who was involved in trying to 
help refugees come to Canada. That is the safeguard, All the circumstances 
will be reviewed by the Attorney General to put in humanitarian 
considerations without defining what that means. It means you don't have 
the flexibility you need for the Attorney General to be able to consider all 
the individual circumstances in a case before any decision is taken to 
prosecute. 
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62. Assistant Deputy Minister Joan Atkinson's reference to the offences being "key elements 

of [Canada's] contribution to the intemational fight" against smuggling and trafficking of human 

beings should be understood in the context of the broader developments in the international fight 

against human smuggling and trafficking. Canada had signed the Migrant Smuggling Protocol 

on December 14, 2001, but had not yet ratified it. It appears that the human smuggling offences 

in s. 94.1 and s. 94.2 were preserved in modified form in the IRP A in anticipation of the 

ratification of the Migrant Smuggling Protocol. Canada ultimately ratified the Protocol on May 

14, 2002, shortly after the IRP A received Royal Assent. 

63. To summarize, a review of the legislative history of s. 117(1) demonstrates that 

Parliament's intent in enacting the legislation was to criminalize those who materially benefited 

from organizing, inducing, aiding or abetting the coming into Canada of undocumented 

migrants, while exempting humanitarian workers and refugees. 

iii. The means chosen are. overbroad 

64. Section 117 creates an unconstitutionally broad offence because it results in unintended 

and unnecessary consequences; namely, the potential prosecution of refugee family members 

travelling together to seek asylum and of humanitarian workers seeking to assist refugees. To 

this extent, the law is overbroad since it goes too far by sweeping conduct into its ambit that 

bears no relation to its objective. 

65. A further anomaly created by s. 117 of the IRPA is that it criminalizes providing 

assistance to someone who is doing something which is not a chargeable offence at the time of 

its commission: arriving at a Canadian port of entry to make an application for refugee status. 

By virtue of s. 133 of the IRP A, only in the event of Canada refusing to extend refugee 

protection to the migrant, can that person's conduct of coming to Canada without a visa (or with 

false documents) result in a prosecution?5 Only if the refugee application is unsuccessful, can 

this person ever be charged for this conduct. However, the family member or humanitarian 

worker who helped the refugee reach Canada remains subject to prosecution under s. 117 of the 

IRP A regardless of the outcome of the assisted person's refugee claim. 

75 The failure to comply with the obligation of having a visa might result in a charge under s. 
124(1 )( a) of the IRP A, while the use of false documents is an offence under s. 122. Both 
offences are covered by the immunity under s. 133 ofthe IRPA. 
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66. Parliament has made a policy choice that an individual who receives refugee protection 

from Canada will not be prosecuted for certain listed offences committed in the course of 

coming into Canada to seek asylum. This policy is consistent with Parliament's explicit 

objectives with respect to refugees, which (a) place primary importance on "saving lives and 

offering protection to the displaced and persecuted" (s. 3(2)(a) of the IRPA); (b) promise "fair 

consideration" to asylum-seekers "as a fundamental expression of Canada's humanitarian ideals" 

(s. 3(2)( c) of the IRP A); and (c) offer safe haven to Convention refugees and other persons in 

need of protection (s. 3(2)(d) of the IRPA). Canada's policy of exempting refugees from 

prosecution for illegal entry is also required by Article 31 (1) of the Refugee Convention. 

However, s. 133 does not extend immunity either to the refugee carrying his child to Canada or 

to the humanitarian worker assisting a refugee to a port of entry to make a good faith application 

for refugee status. The criminalization of this behaviour is arbitrary in that it undermines the 

very objectives of the Immigration and Refugee Protection Act and also violates Article 31(1) of 

the Refugee Convention. 

67. Consider the core hypothetical of an Afghan woman who comes to Canada on the 

strength of false travel documentation and then makes a refugee claim. She has committed an 

offence under s. 122 of the IRPA but is immune from prosecution under s. 133 once Canada 

grants her refugee protection. However, if this woman is a mother and carried an infant child to 

the border with her, both of them entering Canada on the strength of her false documents, this 

mother is potentially subject to prosecution for human smuggling. This is so because s. 133 

confers no immunity from prosecution for s. 117 offences. 

68. Likewise, if three men arrive at the border in separate vehicles and make refugee 

claims, not having provided each other any encouragement or support on the way to Canada, 

they will enjoy immunity from prosecution pursuant to s. 133 for their illegal entry. However, if 

these men travelled together, sharing expenses and driving duties along the way, and once again 

seek asylum at the border, they would all be subject to prosecution under s. 117 and would enjoy 

no immunity for having aided and abetted each other to come into Canada. 

69. The Trial Judge correctly averred to this arbitrary application of the law when he 

asked:76 

76 TJ Reasons, at para. 144; JAR v. 1, p. 31. 
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If the arrival of a legitimate refugee at a port of entry without the required 
documentation does not attract criminal liability (s. 133 of IRP A and Article 31 of 
the Refugee Convention), why is it a crime to assist such a refugee to arrive? 

70. Prosecuting and imprisoning the refugee mother or "carpooling friends" has no 

rational connection to the stated purpose of combatting exploitative human smuggling. Surely 

this is the kind of law that this Court had in mind in Bedford when it described an overbroad law 

as one where there is "no rational connection between the purposes of the law and some, but not 

all, of its impacts.,,77 

71. To the extent that s. 117 criminalizes providing assistance to vulnerable people unable 

to act on their own, to do that which Canada permits them to do, section 117 resembles the 

living-off-the-avails of prostitution offence considered in Bedford and medically-assisted suicide 

at issue in Carter. 78 

McLachlin noted: 79 

On the crime of living-off-the-avails of prostitution, Chief Justice 

[5] ... prostitution itself is not illegal. It is not against the law to exchange sex for 
money. Under the existing regime, Parliament has confined lawful prostitution to 
two categories: street prostitution and "out-calls" - where the prostitute goes out 
and meets the client at a designated location, such as the client's home. This 
reflects a policy choice on Parliament's part. Parliament is not precluded 
from imposing limits on where and how prostitution may be conducted, as 
long as it does so in a way that does not infringe the constitutional rights of 
prostitutes. [emphasis added]. 

72. In Bedford, this Court asked whether the impugned law made an otherwise lawful 

activity more dangerous.8o The lower courts in Bedford found that the offence of living off the 

avails of prostitution was overbroad because it captured "a number of non-exploitative 

relationships which [were] not connected to the law's purpose.,,81 The same reasoning is 

applicable to the human smuggling offence. Section 117 of the IRP A makes the permitted 

activity of arriving at Canada's border and seeking refugee protection more dangerous because it 

creates an incentive to travel alone in circumstances where there might be greater safety when 

travelling in numbers. This is particularly true of vulnerable people such as children who require 

77 Bedford, supra, para 112. 

78 See Carter v. Canada (Attorney General), 2012 BCSC 886 

79 Bedford, supra at para. 5. 

80 Bedford, supra at paras. 58 - 60. 

81 Bedford, supra at para. 139. 
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the support and assistance of family members to reach the border. As in Bedford, these most 

vulnerable refugees are put at risk when deprived of the assistance of those with whom they have 

non-exploitative relationships. 

73. The anomalous criminalization of assisting a refugee to do that which he or she is 

permitted to do- claim asylum in country that is a signatory to the Refugee Convention-is 

avoided in the United Kingdom. Under section 25A of the Immigration Act, 1971,82 there is a 

discrete offence for assisting for gain an asylum-seeker to arrive at, or enter into, the United 

Kingdom. Section 25A of the Immigration Act, 1971, provides: 

25A Helping asylum-seeker to enter United Kingdom 

(I) A person commits an offence if -

(a) he knowingly and for gain facilitates the arrival in, or the entry into, the 
United Kingdom of an individual, and 

(b) he knows or has reasonable cause to believe that the individual is an asylum
seeker. 

(2) [defines an asylum-seeker] 

(3) Subsection (I) does not apply to anything done by a person acting on behalf of an 
organization which -

(a) aims to assist asylum-seekers, and 

(b) does not charge for its services. 

74. As this indicates, in the United Kingdom, if the person "smuggled" is an asylum

seeker, the offence under s. 25A is only made out when the assistance is provided for profit or 

material gain. In R. v. Kapoor and others,83 Lord Hooper described the operation of s. 25A as 

follows: 

Section 25A limits the offence of facilitation to someone who knowingly and for 
gain facilitates the arrival in, or the entry into, the United Kingdom of an asylum 
seeker and excludes anything done by a person acting on behalf of an organisation 
which aims to assist asylum-seekers and does not charge for its services. Section 
25A strikes a careful balance reflecting the obligation of the UK under the 
Refugee Convention.84 

82 Immigration Act 1971, c. 77, s. 25A. 

83 R. v. Kapoor and others, [2012] EWCA Crim 435. 

84 Ibid., para 38. 



- 27 -

7S. The United Kingdom's "helping an asylum-seeker" offence represents an example of a 

balanced approach to the goals of protecting refugees and combatting exploitative human 

smuggling-an approach that would help correct the overbreadth problems that arise under s. 

117 of the IRPA. 

76. In this case, the constitutional rights of refugees are violated by Parliament's failure to 

exempt humanitarian workers or refugees from the operation of s. 117(1) in circumstances where 

Parliament never intended that those categories of persons be prosecuted. Since the legislative 

scheme impairs a refugee's right to liberty and security of the person, it must be struck down 

unless the Respondent can establish that it is a reasonable limit under s. 1 of the Charter. 

iv. Prosecutorial discretion in s. 117(4) cannot cure the defect 

77. The relevance of s, 117(4) to the constitutionality of the human smuggling offence has 

been a contentious issue throughout this proceeding. The Crown's argument took a significant 

shift between the trial and appeal. The Appeal Court observed that "the Crown's position is 

somewhat unusual as it has significantly recast its argument, and now maintains that the trial 

judge erred in accepting its submissions on the objective of s. 117 at the voir dire.,,85 

78. At trial, the Crown argued that s. 117(4) created "an absolute legal prohibition to the 

prosecution of genuine humanitarian aid workers or family based members involved in 

legitimate activities.,,86 Before the Appeal Court, the Crown argued that the Trial Judge correctly 

held that if 117(1) is overbroad, then the existence of s.117( 4) would not remedy its overbreadth, 

and that prosecutorial discretion such as that contemplated in s.117(4) cannot save an 

unconstitutional law. Accordingly, s. 117(4) was a relevant consideration but not an antidote if 

the law is otherwise constitutionally defective. 

79. The Appeal Court accepted that the "hypothetical scenarios involving close family 

members portray circumstances in which prosecution would be unpalatable.,,87 However, the 

Appeal Court concluded Parliament "chose to enact s. 117(4) as the continuing policy instrument 

that would provide a filter in approving proceedings. ,,88 The Appeal Court's conclusion that the 

85 BCCA Reasons, at para. S; JAR V. I, p. SO. 

86 TJ Reasons, at para. 23; JAR V. I, p. 4. 

87 BCCA Reasons, at para. 106; JAR V. I, p. 84 

88 BCCA Reasons, at para. 109; JAR V. I, p. 8S. 
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"filter" in s. 117(4) was necessary in order to guard against "unpalatable" prosecutions otherwise 

permitted by the legislation is no different than holding that s. 117(4) can cure the potentially 

overbroad application of the offence. However, the uncertainty associated with the criteria that 

will guide the discretion under s.117(4) means that it cannot save the legislation against the 

possibility that it will be applied against the vulnerable in ways that will result in an unpalatable 

prosecution. 

80. The legislative record makes it clear that Parliament included s. 117(4) of the IRP A, and 

before that, s. 94.3 of the Immigration Act, 1985, in recognition that the human smuggling 

offence captured unintended targets: namely, humanitarian workers and refugees. The inclusion 

of a limit on prosecutorial discretion was intended to prevent an overbroad application of the 

offence. In R v Smith, this Court held that an otherwise unconstitutionallaw "cannot be salvaged 

by relying on the discretion of the prosecution not to apply the law in those cases where, in the 

opinion of the prosecution its application would be a violation of the Charter". 89 It follows that s. 

117(4) cannot correct the defects inherent in s. 117(4), since it involves nothing more than the 

transfer of discretion from one individual to another. 

C. Does section 117 of the IRPA violate section 7 of Charter of Rights and Freedoms in 
that it is grossly disproportionate to any valid legislative purpose? 

i. The meaning of gross disproportionality 

81. In Bedford, the Chief Justice described the principle of gross disproportionality as 

follows: 90 

[120] Gross disproportionality asks a different question from arbitrariness 
and overbreadth. It targets the second fundamental evil: the law's effects on 
life, liberty or security of the person are so grossly disproportionate to its 
pnrposes that they cannot rationally be supported. The rule against gross 
disproportionality only applies in extreme cases where the seriousness of the 
deprivation is totally out of sync with the objective of the measure. .. ... The 
connection between the draconian impact of the law and its object must be 
entirely outside the norms accepted in our free and democratic society. 

[121] Gross disproportionality under s. 7 of the Charter does not consider the 
beneficial effects of the law for society. It balances the negative effect on the 

89 R. v. Smith (Edward Dewey), [1987]1 SCR 1045 at 1078. 

90 Bedford, supra at paras. 120 - 122. 
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individual against the purpose of the law, not against societal benefit that might 
flow from the law .... 

[122] Thus, gross disproportionality is not concerned with the number of 
people who experience grossly disproportionate effects; a grossly 
disproportionate effect on one person is sufficient to violate the norm. 

82. It is the grossly disproportionate effect of s. 117 on refugee claimants who cannot reach a 

Canadian port of entry unassisted that is engaged in this proceeding. 

ii. The grossly disproportionate impact on refugee infants and parents 

83. The negative impact the human smuggling offence has on the infant and parent refugees 

travelling together is grossly disproportionate to s. 117's purpose of combatting human 

smuggling in accordance with Canada's international obligations. A refugee infant or young 

child cannot arrive at Canada's border to seek asylum, unless brought there by another, most 

likely an accompanying family member also seeking asylum, such as a mother. The possibility 

that a mother could be prosecuted, and subsequently incarcerated, for carrying her child to the 

safety of one of Canada's ports of entry, is so draconian and offensive that it is "entirely outside 

the norms accepted in our free and democratic society.,m Moreover, if the mother is prosecuted 

and convicted, the refugee child may be deprived of parental protection should the mother be 

incarcerated and/or deported as a result of a conviction under s. 117(1). 

84. Not only are these negative impacts on the parent and child grossly disproportionate to 

the purpose of s. 117, but they are contrary to the objectives set out in s. 3 ofthe IRPA 

concerning family unity and the treatment of refugees.92 This outcome is also contrary to the 

best interests of the child, which this Court described in Canadian Foundation for Children, 

Youth and the Law v. Canada (Attorney General) as "an established legal principle in 

international and domestic law" that carries "great power in many contexts,,93. The grossly 

disproportionate effects of the human smuggling offence on parents and children are also 

inconsistent with Canada's obligations under Article 31 (1) of the Refugee Convention. 

91 Bedford, supra at para. 12. 

92 See ss. 3(2)(a), (c), (d), & (t), IRPA, supra. 

93 Canadian Foundationfor Children, Youth and the Law v. Canada (Attorney Genera/), [2004] 
1 SCR 76 at paras. 9 - 12 (per McLachlin CJ). 
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85. The gross disproportionality of the human smuggling offence is particularly clear when 

applied to infant children who have no way of coming to a port of entry without the assistance of 

another person. In this way, s. 117 reserves its greatest harm for the most vulnerable. The 

offence is so broad that it punishes a parent for fleeing with his child from a country where they 

fear persecution, torture, or cruel and unusual treatment or punishment to seek asylum in 

Canada. This is so despite Canada's duty to "to live up to the obligations it has undertaken as a 

signatory to the United Nations Convention Relating to the Status of Refugees. ,,94 

86. As it is presently framed, s. 117 of the IRPA has a disproportionate impact upon those 

who are vulnerable because of their refugee status, and whose vulnerability is exacerbated 

because of their need to rely upon others in order to arrive at Canada's borders to make a refugee 

claim. If the threat of prosecution and punishment under s.117 operates to deter those who might 

otherwise wish to offer encouragement or assistance to another in making his or her way to 

Canada, then families may be broken apart and the young, the old, or those who otherwise 

require assistance, may be left to fend for themselves. Not only will the refugee who offers 

assistance to a spouse or child (as an example) be subject to prosecution and punishment, but a 

refugee will be required to choose between: (1) assisting the spouse or child and being subject to 

the threat of prosecution and punishment under s. 117; (2) travelling alone to Canada, offering 

no encouragement or assistance to the spouse or child; or (3) deciding that the family should 

remain together in the country from which they otherwise wish to flee. Surely this result is 

grossly disproportionate to any legitimate objective that Canada is pursuing. 

94 Singh, supra at 193 (para. 20). 
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D. Does section 117 of the IRP A violate section 7 ofthe Charter of Rights and Freedoms in 
that it results in the unequal treatment of refugees based upon age, marital and family 
status? 

87. The human smuggling offence violates the principle of equality because it results in the 

unequal treatment of refugees based upon age or marital and family status. This Court has never 

ruled on the question of whether equality is protected by s. 7 of the Charter; however, there can 

be little doubt that equality is a principle of fundamental justice. The human smuggling offence 

violates the principle of equality in s. 7 of the Charter because it results in a discriminatory 

distinction based upon immutable characteristics of refugees: whereas an unmarried asylum

seeker can attempt to enter Canada illegally without being prosecuted under s. 117 of the IRP A 

(because of s. 133), an asylum-seeker travelling with a spouse or child risks being prosecuted for 

aiding and abetting a close family member. The scheme discriminates against children because it 

precludes them from relying upon the assistance of a parent or relative when fleeing persecution. 

i. The relationship hetween the rights in sections 7 and 15 ofthe Charter 

88. The question of whether equality is a principle of fundamental justice under s. 7 of the 

Charter has received scant treatment in the jurisprudence. The explanation for this almost 

certainly lies in the existence of s. 15 of the Charter. While s. 15 is unquestionably the primary 

guarantee of equality in the Charter, its existence does not preclude this Court from recognizing 

that equality is also as a principle of fundamental justice which can be engaged any time a law 

infringes upon a person's life, liberty or security of the person. 

89. To begin, as a matter of constitutional interpretation,95 there is no valid reason for 

holding that the existence of s. 15 precludes recognition of equality as a principle of fundamental 

justice under s. 7 of the Charter. This Court has, in this regard, recognized that s. 7 provides a 

residual protection capable of protecting the rights that are enumerated in the other sections of 

the Charter. In its seminal discussion of s. 7 in Re BC Motor Vehicle, this Court observed that 

the guarantees in sections 8 to 14 of the Charter "are illustrative of deprivations of those rights 

to life, liberty and security of the person in breach of the principles of fundamental justice.,,96 By 

95 R v Big M Drug Mart Ltd., [1985] 1 SCR 295 at 344 (holding that generous and purposive 
interpretation of the Charter is required.) 

96 Re B. C. Motor Vehicle, supra at 502 (para. 29) 



- 32-

the same token, s. 7 can also be read as encompassing a requirement for equal treatment where a 

law impinges upon life, liberty or security of the person. 

90. The recognition of equality as a principle of fundamental justice has also been 

foreshadowed in the jurisprudence of this Court. In R. v. Cornell,97 this Court considered a 

challenge to s. 241.1 (1) of the Criminal Code, which created an offence where a driver failed, 

without lawful excuse, to provide a roadside breath sample upon lawful demand. The impugned 

offence had not been proclaimed in all of the provinces at the time the Crown proceeded against the 

accused (April 9, 1984). Furthermore, s. 15 of the Charter was not yet in force since it did not take 

effect until April 17, 1985. Relying on s. 7 of the Charter, the accused in Cornell argued that the 

unequal application of the criminal law across Canada violated the principle of equality. Although 

this Court dismissed the appeal, it recognized that there was "overlap between s. 7 and the other 

provisions of the Charter. ,,98 It further held that it would be contrary to the framer's intent "to give 

effect to such protection as s. 7 might otherwise qIJord to the right to equality before the law in a 

case to which s. 15 could not apply because it was not in force at the relevant time.,,99 

91. This Court also recognized the relationship between sections 7 and 15 of the Charter in 

New Brunswick (Minister of Health and Community Services) v. G. (J).IOO In that case, 

L'Heureux-Dube J. (joined by Gonthier and McLachlin JJ.) observed that "Charter rights 

strengthen and support each other" and conciuded: 101 

The interpretive lens of the equality guarantee should therefore influence the 
interpretation of other constitutional rights where applicable, and in my opinion, 
principles of equality, guaranteed by both s. 15 and s. 28, are a significant 
influence on interpreting the scope of protection offered by s. 7. 

92. A small number oflower court decisions have concluded that s. 7 of the Charter contains 

a guarantee of equality. 102 In Republic of the Philippines v. Pacificador, the appellant, who was 

subject to proceedings under the Extradition Act, argued that his equality rights under s. 7 of the 

97 R. v. Cornell, [1988]1 S.C.R. 461 

98 Ibid, at 478. (para. 25). 

99 Ibid. , emphasis added. 

100 New Brunswick (Minister of Health and Community Services) v. G. (J), [1999]3 S.C.R. 46. 

101 Ibid, at para. 112. 

102 Republic of the Philippines v. Pacificador (1993), 14 O.R. (3d) 321(CA) [Pacificador]; R v 
Church of Scientology of Toronto, (1997) 33 O.R. (3d) 65 (CA) Inglis v. British Columbia 
(Minister of Public Safety), [2013] B.c.J. No. 2708, 2013 BCSC 2309 at para 449. 



- 33 -

Charter were violated. He claimed that had he been subject to surrender under the Fugitive 

Offenders Act. the requesting state would have had to meet a higher standard of proof. Doherty 

JA (for the Court) stated that he had "no doubt that the equality rights created by s. 15 are 

principles of fundamental justice."IOJ Nevertheless, he held that that this did not "alter the 

required analysis or yield a different concept of equality" and that "the validity of that complaint 

should be assessed by reference to that specific provision and not the more general language 

of s. 7.,,104 

93. The approach taken in the constitutional jurisprudence from the United States is also 

instructive. The Fifth Amendment of the United States Constitution, commonly known as the 

Due Process Clause, was (in part) the inspiration for s. 7 of the Charter and provides that "no 

person shall...be deprived of life, liberty, or property, without due process of law". In Bolling 

v. Sharpe 105 -a companion decision to Brown v. Board of Educationl06 -the US Supreme Court 

held that the racial segregation of public schools in the District of Columbia was a denial of the 

due process of law guaranteed by the Fifth Amendment. In reaching this conclusion, the Court 

observed that "the concepts of equal protection and due process are not mutually exclusive" and 

that "discrimination may be so unjustifiable as to be violative of due process.,,107 

94. In the US Supreme Court's recent landmark same-sex marriage decision in United States 

v. Windsor,108 a majority of that Court declared that portions of the Federal Defence of Marriage 

Act violated the Due Process Clause of the Fifth Amendment because they limited the definition 

of "spouse" and "marriage" to heterosexual unions. In reaching this result, Justice Kennedy 

opined: lo9 

The liberty protected by the Fifth Amendment's Due Process Clause 
contains within it the prohibition against denying to any person the equal 
protection of the laws. See Bolling, 347 U. S., at 499-500; Adarand 
Constructors, Inc. v. Pena, 515 U. S. 200, 217-218 (1995). While the Fifth 
Amendment itself withdraws from Government the power to degrade or 

103 Pacificador, supra at 227. 

104 Ibid, at 327. 

105 Bolling v. Sharpe, 347 U.S. 497 (1954) (SCOTUS) [Bolling v. Sharpe]. 

106 Brown v. Board of Education, 347 U.S.483 (1954)(SCOTUS) 

107 Bolling v. Sharpe, supra at 499. 

108 United States v. Windsor, 570 U.S. 12-307 (2013) 

109 Ibid, at 19. 
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demean in the way this law does, the equal protection guarantee of the 
Fourteenth Amendment makes that Fifth Amendment right all the more 
specific and all the better understood and preserved. 

95. There is good reason to hold that s. 7 of the Charter protects the principle of equality. 

Although Justice Doherty's decision in Pacificador, supra, suggests that the s. 7 equality 

analysis should be subsumed by the s. 15 framework (the approach taken below), there are 

textual and structural reasons that s. 7 may entail a different analytical method. Unlike s. 15 of 

the Charter, which is focused on substantive equality, 11 
0 the principle of equality under s. 7 of 

the Charter may be principally concerned with ensuring the equal application of laws where 

those laws infringe upon an individual's right to life, liberty or security of the person. Unlike s. 

15 of the Charter, the principle of equality in s. 7 is not subject to the proviso in s. 15(2) of the 

Charter, but would only be subject to limits under s. 1 of the Charter. Furthermore, whereas s. 

15 of the Charter applies to legal persons (including corporations), 111 s. 7 of the Charter could 

only be invoked by a natural person. ll2 Finally, s. 7 of the Charter permits a challenge to a law 

based upon the same reasonable hypotheticals used to examine an overbroad, arbitrary or grossly 

disproportionate law. Given that the principle of equality is only engaged in response to laws 

that infringe upon life, liberty or security of the person, this difference is appropriate and 

justifiable. 

ii. Equality is a Principle of Fundamental Justice 

96. There should be little controversy as to whether equality is a principle of fundamental 

justice. In order for a novel principle to be recognized as a principle of fundamental jnstice, the 

principle must (1) be a legal principle; (2) enjoy consensus that the rule or principle is 

fundamental to the way in which the legal system onght fairly to operate; and (3) be identified 

11 ° Withler v. Canada (Attorney General), 2011 SCC 12, [2011] 1 S.C.R. 396 at para. 37 
[Withler]. 

111 See eg, Little Sisters Book and Art Emporium v. Canada (Minister of Justice), [2000] 2 
S.C.R. 1120 

112 Irwin Toy Ltd v. Quebec (Attorney General), [1989]1 S.C.R. 927 at 1004. 
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with sufficient precision to yield a manageable standard against which to measure deprivations 

of life, liberty or security of the person. I 13 Equality meets each of these requirements. 

97. First, there can be little doubt that equality is a legal principle. Indeed, the very fact that 

s. 15 of the Charter contains a specific guarantee of equality is compelling evidence that it is a 

legal principle within the meaning of s. 7. In Andrews v Law Society, this Court observed that 

the "principle of equality before the law has long been recognized as a feature of our constitutional 

tradition[.],,114 

98. Second, there is also general consensus that equality is fundamental to the way in which 

the legal system ought fairly to operate. From antiquity to the present, equality has been widely 

considered a constitutive feature of a fair system of justice. While early ideas of equality often 

focussed on the Aristotelian notion of treating "like cases as like", a broader conception of 

equality took hold during the Enlightemnent and has led to an understanding of equality as a 

fundamental feature of human dignity. Equality is also recognized in numerous international 

instruments, all of which attest a general consensus about its importance to a just and fair system 

oflaw.115 

99. Finally, equality can also be identified with sufficient precision to yield a manageable 

standard against which to measure deprivations of life, liberty or security of the person. While 

this Court's evolving jurisprudence on section 15 of the Charter illustrates the tensions involved 

in defining equality, the principle is still capable of yielding a sufficiently precise and 

manageable standard for purposes of judicial review under s. 7 of the Charter. The principle of 

equality under s. 7 of the Charter may well extend beyond s. 15; however, at the very least it 

guarantees the rights protected by s. 15 ofthe Charter. 

113 Canadian Foundation for Children, Youth and the Law, supra at para. 8; and see R v DB, 
2008 SCC 25, [2008] 2 S.C.R. 25 at para. 34. 

114 Andrews v. Law Society of British Columbia, [1989]1 SCR 143 at 170. 

115 Universal Declaration of Human Rights, GA Res. 217 A (III), UN GAOR, December 10, 
1948, Art. 7; International Covenant on Civil and Political Rights, December 19, 1966, [1976] 
Can. T.S. No. 47, Preamble, Arts. 3,14. 
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iii- Sections 117 and 133 oftheIRPA result in the unequal treatment of refugees 
based upon age, marital and family status 

100. The leading decisions on the test applicable for a claim under s.15 (and hence under s. 7) 

of the Charter are R v Kapp116 and Withler v. CanadaY7 A reviewing court must ask the 

following questions: 

(1) Does the law create a distinction based on an enumerated or analogous ground? 

(2) Does the distinction create a disadvantage by perpetuating prejudice or stereotyping? 

If the answer to each of these questions is "yes", it can be concluded that the impugned 

legislative provision violates the equality guarantee in s. 15(1) and hence, the principle of 

equality in s. 7 ofthe Charter. 

The Enumerated or Analogous Grounds 

101. The human smuggling offence creates a distinction based upon three grounds: martial 

status, family status, and age. Age is an enumerated ground in s. 15 of the Charter; however, 

marital and family status are advanced on the basis they are "analogous grounds". An analogous 

ground is one based on "a personal characteristic that is immutable or changeable only at 

unacceptable cost to personal identity".118 

1 02. In Miron v Trudel, a majority of this Court recognized that marital status was an 

analogous ground.1l9 As for "family status", this refers to a person or persons who are in loco 

parentis with a child, whether the relationship is based upon blood or adoption ties. While 

"family status" has never been recognized by this Court as an analogous ground under s. 15 of 

the Charter, Justice McLachlan (as she then was) held (in dissent) in Thibaudeau v. Canada120 

that "the status of separated or divorced custodial parent constitutes an analogous ground of 

116 R v Kapp, 2008 SCC 41, [2008]2 SCR 483 at para. l7[Kapp]. 

117Withler, supra at para. 30. 

118 Corbiere v. Canada (Minister of Indian and Northern Affairs). [1999] 2 S.C.R. 203 at 
para 13. 

119 Miron v. Trudel, [1995]2 S.C.R. 418 at 450. 

120 Thibaudeau v. Canada. [1995]2 S.C.R. 627 
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discrimination within the meanmg of s. 15(1) of the Charter".l2l Family status is also 

recognized as an enumerated ground in many Human Rights Codes across the country. 122 

Stage 1: The Distinction 

103. The first step in making out a violation of the principle of equality is to determine 

whether the law creates a distinction based upon an enumerated or analogous ground. In 

general, a law impacts upon an individual either because it confers a benefit (eg, pension or 

medical treatment) or where, as here, it imposes a burden (eg, a restriction upon liberty). The 

human smuggling offence in s. 117, when read together with s. 133 of the IRP A, results in a 

distinction between single adult asylum-seekers and married people, persons in loco parentis, 

and refugee children. 

104. First, as to marital status, a single person travelling alone can rely upon the exemption in 

s. 133 of the IRP A, and yet a married person risks prosecution for assisting a spouse travelling 

with him or her. Given that it is "common for people to come in family groupings" 123 when 

fleeing persecution, this is an anomalous distinction that would affect large numbers of refugees. 

105. Second, the scheme has similarly problematic effects on parents. Again, whereas a 

single adult asylum-seeker travelling alone can rely upon the exemption in s. 133 of the IRPA, a 

parent assisting a child risks being prosecuted for human smuggling. 

106. Third, the combination of ss. 117 and 133 of the Act has a distinct impact on the basis of 

age. This is so because children-especially children of tender years-have no choice but to rely 

upon the help of other persons (usually their parents). The effect of s. 117 on children is not 

dissimilar to the effect which the prohibition on assisted suicide has on severely disabled persons 

suffering terminal illnesses: whereas an able-bodied person is not subject to a threat of criminal 

sanction, the prohibition has a distinct effect on persons who must rely upon others for 

assistance. 124 

121 Ibid, at 725, 

122 See eg, Human Rights Code, RSBC 1996, c 210 , s. 7, 8, 10; Canadian Human Rights Act, 
RSC 1985, c H-6 s 2, 3; Human Rights Code, R.S.O. 1990, CHAPTER H.l9, ss. 1,2,3,4. 

123 Testimony of C. Dauvergne; JAR, v. II, pp. 32-32A. 

124 See generally Carter v. Canada (Attorney General), 2012 BCSC 886. 
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Stage 2: The Discriminatory Treatment 

107. The second branch of the equality test asks whether the distinction created by the 

impugned law is discriminatory. Relevant factors in assessing a claim of discrimination include 

consideration of: (1) whether the individual or group suffered a pre-existing disadvantage; (2) 

whether the law corresponds with actual characteristics of the affected group; (3) the 

ameliorative purpose of the law; and (4) the nature of the interest affected. 125 

Pre-Existing Disadvantage 

108. The notion that families and children fleeing their homelands due to persecution, based 

upon race, religion, nationality, membership in a particular social group or political opinion, are 

subj ect to a pre-existing disadvantage should be an uncontroversial proposition. The 

circumstances that led to the formal recognition of the right to asylum under the Refugee 

Convention and its Protocol126 are reflective of the history of disadvantage experienced by 

refugees and their families. 

Lack of Correspondence 

109. In Law, this Court elucidated the purpose of correspondence inquiry, explaining that "the 

avoidance of discrimination will frequently require that distinctions be made to take into account 

the actual personal characteristics,,127 of a claimant; and that "it will generally be more difficult 

to establish discrimination to the extent that the law takes into account the claimant's actual 

situation in a manner that respects his or her value as a human being [.],,128 

11 O. In the case at bar, there is no correspondence between the needs of refugees fleeing 

persecution and s. 117 of the IRPA. To the contrary, there is a lack of correspondence because 

the offence imposes a punishment without regard to the needs of refugee families travelling 

together. Consequently, the offence does not correspond to the needs of refugees. 

125 Withler, supra, at para. 66 citing Law v. Canada (Minister of Employment and Immigration), 
[1999]1 S.C.R. 497. 

126 Protocol Relating to the Status of Refugees, Can. T.S. 1969 No. 29 

127 Law supra at para 69. 

128 Ibid., at para. 70. 
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Absence of an Ameliorative Purpose 

111. The concept of an "ameliorative pnrpose" has no application in this case. There is no 

evidence that s. 117 was specifically intended to protect refugees, or that it has that effect, even 

if it is clear that Parliament did not intend on sweeping them within its ambit. 

The Nature of the Interests Affected is Fundamental 

112. There is no question that the interests affected by s. 117 (l) are fundamental. Indeed, 

when, as here, the principle of equality is invoked under s. 7 of the Charter, it should be 

presumed that the interests affected are fundamental. 

Summary 

113. In sum, this Court should recognize that equality is a principle of fundamental justice 

under s. 7 of the Charter. In the case at bar, the impugned law clearly has an unequal impact 

upon refugees based upon family and marital status. It also has a discriminatory impact upon 

children. In the circumstances, this Court should hold that the principle of equality has been 

violated. 

E. Can section 117 of the IRP A be saved under section 1 of the Charter of Rights and 
Freedoms? 

114. A separate s. 1 justification must normally be carried out with respect to each 

independent Charter violation. 129 However, as noted by this Court in Bedford,13o the nature and 

significance of the s. 7 rights make it unlikely that a law that violates s. 7 can be justified under 

s. 1. 

F. What, if any, remedy should this Court grant if it holds that section 117 of the IRPA 
violates section 7 and cannot be saved under s. 1 of the Charter? 

115. It is respectfully submitted that the constitutional flaws identified in s. 117 of the IRP A 

cannot be cured by any remedy short of invalidation. The Trial Judge properly concluded that 

any other remedy would "smack of judicial intervention".l3l Re-drafting the legislation is not a 

129 Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 11 at para. 158 

130 Bedford, supra, at paras. 129,161- 163. 

131 TJ Reasons, at paras. 175; JAR vol. I, p. 38. 
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task which should be undertaken by the judiciary. Rather, it should be left to lawmakers to 

determine if they want to introduce additional elements to the offence or if they would prefer to 

draft an exemption for humanitarian workers or refugees. 

PART IV: SUBMISSIONS AS TO COSTS 

116. The Appellants do not seek costs and ask that no costs be awarded against them. 

PART V: NATURE OF THE ORDER SOUGHT 

117. The Appellants seek an order for a declaration that s. 117 of the Immigration and Refugee 

Protection Act, infringes the rights guaranteed by s. 7 of the Charter of Rights and Freedoms and 

that such infringement is not a reasonable limit prescribed by law as can be demonstrably 

justified in a free and democratic society under s. 1 of the Charter of Rights and Freedoms. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Vancouver, British Columbia this 9th Day of December, 2014. 

Phillip C. R!mk.in Greg DelBigio, QC 
Counsel for the Appellant, Kanagarajah Counsel for the Appellant, Thevarajah 

</) , ,~! 

i ) . ~~(;1~' vtfr L ~'"~ 
Micah B. Rankin Lisa Sturgess 
Counsel for the Appellant, Kanagarajah Counsel for the Appellant, Thevaraj ah 
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PART VII: STATUTORY PROVISIONS 

Immigration Act R.S.C. 1985, c. 1-2 

94.1 Every person who knowingly organizes, induces, aids or abets or 
attempts to organize, induce, aid or abet the coming into Canada of a person who 
is not in possession of a valid and subsisting visa, passport or travel document 
where one is required by this Act or the regulations is guilty of an offence and 
liable 

(a) on conviction on indictment, to a fine not exceeding ten thousand 
dollars or to imprisonment for a term not exceeding five years, or to 
both; or 

(b) on summary conviction, to a fine not exceeding two thousand dollars 
or to imprisonment for a term not exceeding six months, or to both. 

94.2 Every person who knowingly organizes, induces, aids or abets or attempts 
to organize, induce, aid or abet the coming into Canada of a group of ten or more 
persons who are not in possession of valid and subsisting visas, passports or 
travel documents where such visas, passports or travel documents are required 
by this Act or the regulations is guilty of an offence and liable on conviction on 
indictment to a fine not exceeding five hundred thousand dollars or to 
imprisonment for a term not exceeding ten years, or to both. 

* * * 
94.3 No proceedings for an offence under section 94.1 or 94.2 shall be instituted 
except by or with the personal consent in writing of the Attorney General of 
Canada or Deputy Attorney General of Canada. 

Immigration and Refugee Protection Act, SC 2001, c 27 

Organizing entry into Canada 

117. (1) No person shall 
knowingly organize, induce, aid or 
abet the coming into Canada of one 
or more persons who are not in 
possession of a visa, passport or 
other document required by this 
Act. 

* * 

Entree illegale 

117. (1) Commet une infraction 
quiconque sciemment organise 
I' entree au Canada d'une ou plusieurs 
personnes non munies des documents 
- passeport, visa ou autre - requis 
par la presente loi ou incite, aide ou 
encourage une telle personne it entrer 
au Canada. 

* 
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No proceedings without consent 

(4) No proceedings for an offence under 
this section may be instituted except by or 
with the consent of the Attorney General of 
Canada. 

* 
Deferral 
133. A person who has claimed refugee 

protection, and who came to Canada 
directly or indirectly from the country in 
respect of which the claim is made, may 
not be charged with an offence 
under section 122, paragraph 124(1)(a) 
or section 127 of this Act or under section 
57, paragraph 340(c) or section 354, 366, 
368, 374 or 403 of the Criminal Code, in 
relation to the coming into Canada of the 
person, pending disposition of their claim 
for refugee protection or if refugee 
protection is conferred. 

* 

Consentement du procureur general du 
Canada 

(4) II n' est engage aucune poursuite pour 
une infraction prevue au present article 
sans Ie consentement du procureur general 
duCanada. 

* 
Immunite 
133. L'auteur d'une demande d'asile ne 

peut, tant qu'il n' est statue sur sa demande, 
ni une fois que I' asile lui est confere, eire 
accuse d'une infraction visee a I' article 122, 
a l'alinea 124(I)a) ou a l'article 127 de la 
presente loi et a l'article 57, a l'alinea 340c) 
ou aux articles 354, 366, 368,374 ou 
403 du Code criminel, des lors qu'il est 
arrive directement ou indirectement au 
Canada du pays duquel il cherche a etre 
protege et a la condition que l'infraction ait 
ete commise a I' egard de son arrivee au 
Canada. 

Immigration Act 1971 UK, c. 77 

2SAssisting unlawful immigratiou to member State 

(I)A person commits an offence ifhe-

(a)does an act which facilitates the commission of a breach of immigration law by an 
individual who is not a citizen of the European Union, 

(b )knows or has reasonable cause for believing that the act facilitates the commission of 
a breach of immigration law by the individual, and 

(c )knows or has reasonable cause for believing that the individual is not a citizen of the 
European Union. 

(2)In subsection (1) "immigration law" means a law which has effect in a member State and 
which controls, in respect of some or all persons who are not nationals of the State, entitlement 
to-

(a)enter the State, 

(b )transit across the State, or 

(c )be in the State. 

(3)A document issued by the government of a member State certifying a matter of law in that 
State-
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(a) shall be admissible in proceedings for an offence under this section, and 

(b )shall be conclusive as to the matter certified. 

(4)Subsection (1) applies to anything done

(a)in the United Kingdom, 

(b)outside the United Kingdom by an individual to whom subsection (5) applies, or 

(c)outside the United Kingdom by a body incorporated under the law of a part of the 
United Kingdom. 

(5)This subsection applies to

(a)a British citizen, 

(b)a British overseas territories citizen, 

(c)a British National (Overseas), 

(d)a British Overseas citizen, 

(e)a person who is a British subject under the British Nationality Act 1981 (c. 61), and 

(f)a British protected person within the meaning ofthat Act. 

(6)A person guilty of an offence under this section shall be liable-

(a) on conviction on indictment, to imprisonment for a term not exceeding 14 years, to a 
fine or to both, or 

(b jon summary conviction, to imprisonment for a term not exceeding six months, to a 
fine not exceeding the statutory maximum or to both.] 

7)In this section-

(a)a reference to a member State includes a reference to a State on a list prescribed for 
the purposes of this section by order of the Secretary of State (to be known as the 
"Section 25 List of Schengen Acquis States"), and 

(b)a reference to a citizen of the European Union includes a reference to a person who is 
a national of a State on that list. 

(8)An order under subsection (7)(a)-

(a)may be made only if the Secretary of State thinks it necessary for the purpose of 
complying with the United Kingdom's obligations under the Community Treaties, 

(b )may include transitional, consequential or incidental provision, 

(c )shall be made by statutory instrument, and 

(d)shall be subject to annulment in pursuance of a resolution of either House of 
Parliament. 

25AHeiping asylum-seeker to enter United Kingdom 

(I)A person commits an offence if-

(a)he knowingly and for gain facilitates the arrival in, or the entry into, the United 
Kingdom of an individual, and 
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(b )he knows or has reasonable cause to believe that the individual is an asylum-seeker. 

(2)In this section "asylum-seeker" means a person who intends to claim that to remove him from 
or require him to leave the United Kingdom would be contrary to the United Kingdom's 
obligations under-

(a)the Refugee Convention (within the meaning given by section 167(1) of the 
Immigration and Asylum Act 1999 (c. 33) (interpretation)), or 

(b)the Human Rights Convention (within the meaning given by that section). 

(3)Subsection (1) does not apply to anything done by a person acting on behalf of an 
organisation which-

(a)aims to assist asylum-seekers, and 

(b )does not charge for its services. 

(4) Subsections (4) and (6) of section 25 apply for the purpose of the offence in subsection (1) of 
this section as they apply for the purpose of the offence in subsection (1) of that section.] 
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