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PART I – OVERVIEW AND STATEMENT OF FACTS 

 

OVERVIEW 

1. While this appeal concerns one of the many potential challenges faced by a 

judgment creditor in enforcing a judgment by means of a Sheriff’s sale of real property 

owned by the debtor, it equally concerns the privacy rights of individuals in their dealings 

with commercial mortgage lenders – in this case a federally-regulated financial institution. 

2. The Appellant emphasizes the impact this decision will have on a wide variety of 

judgment creditors.  However, this decision could also have a significant impact on the 

privacy rights of mortgagors, including non-debtor co-mortgagors, and more generally on 

the privacy rights of individuals in the commercial sector. 

3. The Privacy Commissioner submits that the majority in the Court of Appeal for 

Ontario1 was correct in its analysis of the Personal Information Protection and Electronic 

Documents Act’s (“PIPEDA”)2  application to these facts.  It understood the importance of 

resisting the temptation to solve this case by means of a finding of “implied consent,” a 

finding which may be tempting for the sake of expediency, but which would distort the 

cornerstone concept of consent under PIPEDA, with potentially far-reaching implications 

for the protection of privacy.   

4. The Court of Appeal also properly rejected the application of exceptions to 

PIPEDA’s consent requirement relating to debt collection or the existence of a legal 

obligation to disclose.  Even the most flexible interpretation of these exceptions would not 

allow them to apply to these facts. 

                                                
1 Royal Bank of Canada v. Trang, 2014 ONCA 883 (majority reasons at paras. 1-90 per Justice Laskin; 

Justices Cronk and Blair concurring) [RBC v. Trang ONCA II], Appellant’s Record, Tab 5.  
2 Personal Information Protection and Electronic Documents Act, SC 2000, c. 5 [“PIPEDA”]. 
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5. Instead, the Court of Appeal rightly determined that the solution in this and similar 

cases lies in triggering s. 7(3)(c) of PIPEDA, which allows for disclosure of personal 

information without consent under the Ontario Rules of Civil Procedure (“Rules”)3 or 

pursuant to court order.  Going forward however, the majority noted that lenders could also 

adjust their lending agreements in order to include a term seeking the informed consent of 

borrowers for such eventual disclosures.   

6. Where the reasons of the dissenting judges in the Court of Appeal are helpful4 is in 

advocating a more flexible approach to the way(s) in which a mortgage discharge statement 

(“Statement”) could be ordered to be produced, either under the Rules or by virtue of a 

court’s inherent jurisdiction.   

7. While the Privacy Commissioner agrees with the Appellant that the multi-step 

solution followed by the Royal Bank of Canada (“RBC”) in this case lacks efficiency, he 

submits that this path is not representative of the procedural route otherwise available to 

judgment creditors.   

8. In addition, this Court’s recent exhortation to parties and to the judiciary to 

streamline procedure in the name of access to justice5 could be put to effect in this case – 

by identifying criteria that would permit a court to apply the Rules in a way that allowed it 

to order production of a Statement by a mortgagee in more direct fashion than that 

undertaken by RBC in this case. 

9. PIPEDA, through its general purpose clause in s. 3, and through the exceptions to 

the consent requirement in s. 7, already achieves an appropriate balance between the right 

of a judgment creditor to obtain information necessary to enforce its judgment and the 

privacy rights of mortgagors in their dealings with their mortgagee financial institution. 

                                                
3 Rules of Civil Procedure, R.R.O. 1990, Reg. 194 [“Rules”]. 
4 RBC v. Trang ONCA II, supra note 1 (dissenting reasons at paras. 91-136 per Associate Chief Justice Hoy; 

Justice Sharpe concurring). 
5 Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87, Appellant BA, Tab 22 (Vol. II). 
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10. Regardless of whether the procedure required to obtain a court order compelling the 

third party mortgagee to provide a Statement to the judgment creditor involves seven steps 

or can be collapsed into two steps, s. 7(3)(c) will be triggered the moment a court order is 

issued.   

11. Once this occurs, the consent requirement is lifted and the mortgagee is able to 

provide the Statement without fear of contravening PIPEDA.  In that sense, it seems unfair 

to suggest that PIPEDA constitutes the barrier to efficient enforcement in such cases, when 

there are likely important procedural efficiencies to be gained in the way parties and courts 

approach the question of production of a Statement. 

12. Likewise, it is unreasonable to suggest that this issue did not exist before PIPEDA’s 

enactment.  To the extent that Statements were formerly provided voluntarily by mortgagee 

banks, it is likely that such institutions acted in violation of the common law duty of 

confidentiality owed to their customers.   

13. While PIPEDA may have enhanced the nature of this obligation of confidentiality, 

and while PIPEDA’s scope of application extends beyond banks to other commercial 

lenders, it is not correct to suggest that the situation under PIPEDA bears no resemblance to 

the legal landscape that preceded it.6 

14. While the Privacy Commissioner recognizes that PIPEDA prevents a mortgagee 

from voluntarily providing a judgment creditor with a Statement upon request as was 

attempted here, PIPEDA does not prevent a judgment creditor from obtaining a Statement 

from a mortgagee pursuant to court order, and PIPEDA has no impact on, or preference 

among, the procedural routes that might lead to issuing such an order. 

                                                
6 Even absent privacy legislation, non-bank financial institutions such as credit unions likely also owe a duty 

of confidentiality to their customers.  In Bodnar v. Townsend, a decision of the Supreme Court of Tasmania, 

that Court concluded that, subject to any express term to the contrary, the duty of confidentiality is an implied 

term of the agreement between non-bank financial institutions and their customers where they provide 

services similar to those routinely provided by banks.  Bodnar v. Townsend, [2003] TASSC 148, Amicus 

Curiae Book of Authorities [Amicus BA], Tab 3 at para. 6. 
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15. The Privacy Commissioner therefore submits that the focus of this appeal should 

not be on re-writing fundamental aspects of quasi-constitutional privacy law, but rather in 

seeking efficiency and greater access to justice through interpretation of the existing Rules. 

FACTS 

16. Except as supplemented below, the Privacy Commissioner does not dispute the 

facts as set out by the Appellant. 

17. The Privacy Commissioner notes that while certain information about a mortgage is 

publicly accessible through a land titles registry,7 the amount, including interest and costs, 

that is required to discharge the mortgage is not publicly available information.8  

JUDICIAL HISTORY 

Superior Court of Justice, 2012 ONSC 32729 

18. RBC brought a motion to compel the Bank of Nova Scotia (“Scotiabank”) to 

produce a Statement, but it is not clear on what basis the motion was brought.  The Court of 

Appeal for Ontario had suggested in Citi Cards Inc. v. Pleasance10 that a motion should be 

brought under Rule 60.18(6)(a), but the order makes no mention of the motion having been 

brought under this Rule.  Nor was reference made to any other source of authority 

independent of PIPEDA. The motion judge dismissed the motion, holding that he was 

bound by the Court of Appeal’s decision in Citi Cards. 

                                                
7 Factum of the Appellant, Royal Bank of Canada, at para. 17 [Appellant Factum]. 
8 See PIPEDA, supra note 2, ss. 7(1)(d), 7(2)(c.1), 7(3)(h.1) and the Regulations Specifying Publicly 

Available Information, SOR/2001-7, s. 1(c) [Regulations].   
9 Royal Bank of Canada v. Trang, 2012 ONSC 3272 [RBC v. Trang ONSC I], Appellant’s Record, Tab 2. 
10 Citi Cards Canada Inc. v. Pleasance, 2011 ONCA 3, 103 O.R. (3d) 241, Appellant’s Book of Authorities 

[Appellant BA], Tab 12 (Vol. I) [Citi Cards]. 
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Court of Appeal for Ontario, 2012 ONCA 90211 

19. RBC appealed the motion judge’s order.  The Court of Appeal quashed the appeal 

on the basis that the order appealed from was interlocutory.  It was interlocutory because it 

did not finally dispose of the question of whether RBC could obtain an order requiring 

Scotiabank to produce the Statement.  The Court of Appeal again noted that RBC could 

move to examine a Scotiabank representative under Rule 60.18(6)(a). 

20. However, in the wake of this decision, rather than follow the Court of Appeal’s 

guidance, RBC asked Scotiabank to agree to be examined on a voluntary basis, which left 

the mortgagee with little choice but to refuse to produce the Statement out of concern for 

violating PIPEDA, or its obligation of confidentiality at common law.   

Superior Court of Justice, 2013 ONSC 419812 

21. RBC then brought another motion to compel Scotiabank to produce the Statement, 

but again, it is not clear on what basis the motion was brought.  The order makes no 

mention of the motion having been brought under Rule 60.18(6)(a), despite the suggestion 

to that effect by the Court of Appeal.  Nor do the reasons refer to any other source of 

authority independent of PIPEDA.   

22. The motion judge dismissed the motion, holding that PIPEDA prohibited the 

disclosure of the information, regardless of the nature of the motion brought:  

PIPEDA either prohibits the disclosure of the requested information or it does 

not.  The fact that it is requested through an examination does not change the 

legal analysis: if PIPEDA prohibits the disclosure of the information, it cannot 

be obtained through an examination any more than it can be obtained in 

response to a letter asking for it.13  

23. The motion judge reiterated his view that he was bound by the Court of Appeal’s 

decision in Citi Cards to refuse to grant an order compelling production of the Statement.   

                                                
11 Royal Bank of Canada v. Trang, 2012 ONCA 902 [RBC v. Trang ONCA I], Appellant’s Record, Tab 3. 
12 Royal Bank of Canada v. Trang, 2013 ONSC 4198 [RBC v. Trang ONSC II], Appellant’s Record, Tab 4. 
13 RBC v. Trang ONSC II, supra note 12 at para. 13.  
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24. The motion judge made no reference to the fact that the attempted examination of 

the mortgagee Scotiabank had been undertaken on a voluntary basis, nor is it clear whether 

this fact was brought to his attention.  He does not appear to have considered the 

application of Rule 60.18(6)(a) and its possible interaction with s. 7(3)(c) PIPEDA. 

Court of Appeal for Ontario, 2014 ONCA 88314 

25. Justice Laskin, writing for the majority in the Court of Appeal, confirmed that the 

information that appears in a Statement constitutes “personal information” and is not 

information that is “publicly available” as that phrase is employed in the Regulations under 

PIPEDA.15 

26. The majority held that implied consent is not available on these facts due to the 

sensitivity of the information at issue and to the fact that disclosure of a Statement by the 

mortgagee to a third party judgment creditor would not be within the reasonable 

expectations of a mortgagor.16   

27. The majority held that a Statement contains sensitive financial information requiring 

express consent for disclosure to a third party.  The fact that limited related information is 

made public at the outset of the mortgage relationship does not alter the sensitivity of the 

information that is not disclosed under statute.   

28. The majority also held that the context in which disclosure is sought heightens the 

information’s sensitivity, since disclosure is sought by a third party to the mortgage 

relationship. 

29. In determining the reasonable expectations of a mortgagor in like circumstances, the 

Court held that the reasonable expectations of the judgment creditor, a stranger to the 

mortgage relationship, are irrelevant to determining whether implied consent is appropriate. 

                                                
14 RBC v. Trang ONCA II, supra note 1, Appellant’s Record, Tab 5.  
15 RBC v. Trang ONCA II, supra note 1 at paras. 32-36; Regulations, supra note 7, s. 1(c).   
16 RBC v. Trang ONCA II, supra note 1 at paras. 43-63. 
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30. On these facts, the Court held that the Trangs could reasonably expect two things 

from their mortgagee: first, they could expect the protection of their personal information as 

afforded at common law due to a bank’s duty of confidentiality towards its customers; and 

second, they could also expect that if Scotiabank were to disclose their personal 

information for a purpose other than the administration or enforcement of the mortgage, it 

would obtain express consent prior to disclosure. 

31. The majority also rejected the possible application of s. 7(3)(i) of PIPEDA, 

indicating that, notwithstanding a judgment creditor’s entitlement under the Execution Act17 

to proceed with a Sheriff’s sale,  the Court had not been shown any provision that would 

impose a legal obligation on a mortgagee to produce a Statement to a judgment creditor.18 

32. The majority held that a judgment creditor has two means of obtaining a Statement 

from a mortgagee: prospectively, by including a term to this effect in its loan agreements 

or, where this has not been done, by moving for a court-ordered examination of the 

mortgagee under Rules 60.18(6) and 34.10, having tried and failed to obtain the Statement 

directly from the judgment debtor.19  An Order granted following such a motion would 

trigger s. 7(3)(c) PIPEDA and therefore allow disclosure of the Statement without consent.   

33. On the question of access to justice, the majority noted that it was reasonable in the 

circumstances to ask RBC to bring a properly-framed motion for production of the 

Statement, since it had repeatedly ignored the Court’s instructions to bring a Rule 60.18(6) 

motion in such cases.  This instruction was ignored twice when RBC brought motions that 

the Court of Appeal had expressly said would not satisfy the exception in s. 7(3)(c) 

PIPEDA.   

                                                
17 Execution Act, R.S.O. 1990, c. E.24. 
18 RBC v. Trang ONCA II, supra note 1 at paras. 70-72. 
19 RBC v. Trang ONCA II, supra note 1 at para. 75. 
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34. In addition, by choosing to examine a representative of Scotiabank on a voluntary 

basis following the first quashed appeal, rather than moving for a court-ordered 

examination under Rule 60.18(6) as expressly suggested by the Court, RBC ensured that 

Scotiabank would refuse to produce the Statement for fear of violating PIPEDA.20 

35. While acknowledging the additional cost and inconvenience that would result for 

RBC in this case, the majority held that such a motion was justified, given the sophisticated 

nature of the moving party, and warranted, given the importance of the privacy rights 

protected under PIPEDA.21   

36.  Under PIPEDA, exceptions to the general consent requirement are carefully and 

narrowly tailored.  The majority noted that a party seeking to trigger an exception to the 

consent requirement must satisfy a court that one of these exceptions applies.  In this case, 

that meant doing more than simply moving for production in general terms.  It was 

necessary to identify the precise authority independent of PIPEDA that would allow the 

Court to issue an order for production and thereby trigger the exception in s. 7(3)(c).     

37. The dissenting judges, while agreeing that the information contained in a Statement 

constitutes personal information under PIPEDA and that disclosure of the Statement by the 

mortgagee was not “required by law” under s. 7(3)(i), would have allowed the appeal on 

two bases.22 

38. First, the dissenting judges considered that an order requiring disclosure of a 

Statement to a judgment creditor need not be sought under Rule 60.18(6) in order to trigger 

s. 7(3)(c) PIPEDA.  The dissenting judges would have ordered disclosure of the Statement 

without RBC needing to bring another motion.23 

                                                
20 RBC v. Trang ONCA II, supra note 1 at para. 86.  
21 RBC v. Trang ONCA II, supra note 1 at paras. 85 and 87. 
22 RBC v. Trang ONCA II, supra note 1 at para. 91.  
23 RBC v. Trang ONCA II, supra note 1 at para. 96. 
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39. Second, the dissenting judges were of the view that a court order was unnecessary 

because they considered the Trangs to have implicitly consented to disclosure of the 

Statement on the basis that the information sought was less sensitive and that disclosure 

accorded with the reasonable expectations of an individual in the Trangs’ position.24   

  

                                                
24 RBC v. Trang ONCA II, supra note 1 at para. 93. 
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PART II – QUESTIONS IN ISSUE 

40. The Privacy Commissioner submits that the questions in issue in this appeal, as 

framed by the Appellant,25 can be answered as follows:  

Q: Did the Trangs implicitly consent to the disclosure of their mortgage 

discharge statement, either after a writ of seizure and sale was issued in 

favour of RBC and filed with the Sheriff, or after they failed to attend an 

examination at which they were required to produce that personal 

information to RBC?  

 

A: No.  Implied consent is not available on these facts at either juncture.  Such 

a finding is not compatible with either the sensitivity of the financial 

information at issue or the reasonable expectations of mortgagors in their 

dealings with their mortgagee financial institution. 

 

Q: Did s. 7(3)(b) allow Scotiabank to disclose the Statement once RBC had 

filed its writ of seizure and sale, given its eventual entitlement to collect the 

outstanding mortgage amount from the sale?  

 

A: No.  Section 7(3)(b) has no application to these facts.  There is no evidence 

the mortgage was in default at the time the Statement was requested from 

Scotiabank.  Scotiabank was not therefore likely in a legal position to 

commence enforcement proceedings against the Trangs.  From Scotiabank’s 

perspective as mortgagee, there was no debt yet to be collected. 

 

Nor is it clear that a mortgagee’s interest will always be to see the mortgage 

come to an end due to the judgment creditor’s enforcement actions.  At the time 

of the request for disclosure, any disclosure would have been in furtherance of 

RBC’s interest in enforcement, even if the effect of such actions would be the 

eventual payment to Scotiabank of the outstanding amount on the mortgage 

from the proceeds of the sale. 

 

 

                                                
25 Appellant Factum, supra note 7 at para. 42.  
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Q: Does s. 7(3)(i) allow Scotiabank to disclose the Statement in the 

circumstances, in the sense that such disclosure would be “required by 

law” in order to give meaning to the enforcement remedy set out in the 

Execution Act? 

 

A: No.  Regardless of whether there is any potential implicit entitlement on the 

part of the judgment creditor to access a Statement by virtue of the remedy set 

out in the Execution Act, such an entitlement would not give rise to any legal 

obligation on the part of the mortgagee to produce the Statement upon request, 

such that it could be said to be “required by law” to disclose the information for 

the purposes of s. 7(3)(i) of PIPEDA.         

 

Q: Would s. 7(3)(i) operate to allow Scotiabank to disclose the Statement 

since the Trangs are required under the Rules to produce it?  

 

A: No.  While the Trangs may be legally obliged to produce the Statement 

under the Rules, this has no impact on Scotiabank’s legal obligations as 

mortgagee and third party to the judgment.  It is not as a result “required by 

law” to produce the Statement.  However, where a mortgagee is ordered by a 

court to produce a Statement, such an order would appropriately trigger     

s. 7(3)(c) of PIPEDA to permit disclosure. 

 

Q: What effect, if any, does s. 7(3)(c) have on the power of the courts to 

issue orders for production of personal information?  

 

A: Section 7(3)(c) has no effect on the power of a court to issue orders for 

production of personal information, either pursuant to the Rules or in the 

exercise of its inherent jurisdiction.  The exception to the consent requirement 

recognizes a court’s existing authority but does not have the effect of enhancing 

or restricting it. 
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Q: Could the Court below have ordered Scotiabank to produce the 

Statement?  

 

A:  While the Privacy Commissioner does not take a formal position on the 

disposition of this appeal, it is clear that a court can order disclosure of a 

Statement by a mortgagee on a motion brought under Rules 60.18(6)(a) and/or 

(b) and 34.10.  Depending on the circumstances, a court may also have 

discretion to grant an order where the moving party has failed to make express 

reference to these rules in bringing its motion.  There may also be other options 

available to a court, including reliance on its inherent jurisdiction to order 

production.   
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PART III – STATEMENT OF ARGUMENT 

A. Overview of PIPEDA and of relevant interpretive principles 

41. This appeal concerns an individual’s right to informational privacy, which this 

Court has concluded includes at least three conceptually distinct, yet overlapping, 

understandings of what privacy is: privacy as secrecy, privacy as control and privacy as 

anonymity.26  This appeal focusses on the first two aspects of informational privacy. 

42. Informational privacy is in part related to secrecy or confidentiality.  For example, 

customers have a reasonable expectation that their financial information will be held in 

trust and confidence by their financial institution.27  In the case of banks, this is buttressed 

by a duty of confidentiality at common law.28 

43. Informational privacy also includes the related and arguably broader concept of 

control over, access to, and use of information.  This is understood as the right individuals 

have to determine for themselves when, how, and to what extent information about them is 

communicated to others.29  The importance of control over personal information “derives 

from the assumption that all information about a person is in a fundamental way his own, 

for him to communicate or retain…as he sees fit.”30 

44. Privacy rights, including the individual’s right to control the collection, use, and 

disclosure of his or her personal information, are quasi-constitutional rights necessary for 

the preservation of a free and democratic society.31  Accordingly, PIPEDA, as a privacy 

statute,32 is recognized as a fundamental law of Canada.33 

                                                
26 R. v. Spencer, 2014 SCC 43, [2014] 2 S.C.R. 212, Appellant BA, Tab 29 (Vol. III) at para. 38. 
27 R. v. Spencer, supra note 26 at para. 39, employing the example of the doctor-patient relationship and citing 

McInerney v. MacDonald, [1992] 2 S.C.R. 138, at p. 149. 
28 Tournier v. National Provincial and Union Bank of England, [1924] 1 KB 461 (CA), Amicus BA, Tab 24 

[Tournier]; see also Canadian Imperial Bank of Commerce v. Sayani, 33 BCAC 85 (leave to appeal to SCC 

dismissed, [1993] SCCA No. 485), Amicus BA, Tab 4. 
29 R. v. Spencer, supra note 26 at para. 40, citing A.F. Westin, Privacy and Freedom (1970), at p. 7, cited in 

R. v. Tessling, 2004 SCC 67 (CanLII), [2004] 3 S.C.R. 432 at para. 23. 
30 R. v. Spencer, supra note 26 at para. 40, citing R. v. Dyment, [1988] 2 S.C.R. 417 at p. 429.   
31 Alberta (Information and Privacy Commissioner) v. United Food and Commercial Workers, Local 401, 

2013 SCC 62, Amicus BA, Tab 1 at para. 19; Dagg v. Canada (Minister of Finance), [1997] 2 S.C.R. 403, 

Amicus BA, Tab 7 at paras. 65-66 (per La Forest J., dissenting, but not on this point). 
32 Royal Bank of Canada v. Welton, 2009 ONCA 48, 93 OR (3d) 403, Amicus BA, Tab 21 at para. 22 [RBC v. 

Welton]. 
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45. PIPEDA’s statutory structure is unique.34  Part I, which is relevant to this appeal, 

deals with the “Protection of Personal Information in the Private Sector.”  The purpose of 

Part I is “to establish…rules to govern the collection, use and disclosure of personal 

information in a manner that recognizes the right of privacy of individuals with respect to 

their personal information and the need of organizations to collect, use and disclose 

personal information for purposes that a reasonable person would consider appropriate in 

the circumstances.”35  

46. Part I must be read in conjunction with Schedule 1, which sets out ten key 

principles for the protection of personal information and related obligations and 

recommendations for organizations.  Subject to sections 6 to 9 of Part I, organizations 

“shall” comply with the obligations set out in the Schedule, which reproduces in full Part 4 

of the Model Code previously adopted by the Canadian Standards Association.36 

47. PIPEDA’s purpose is to protect individual privacy and reconcile this protection with 

the need of organizations to collect, use and disclose personal information in the course of 

commercial activities.  It seeks to ensure that such collection, use and disclosure of personal 

information is done in a manner that reconciles, to the best possible extent, the individual’s 

right to privacy with the objectively appropriate needs of the organization. 

48. As the Court of Appeal noted, “[c]onsent is a cornerstone of PIPEDA.”37  As a 

general rule, collection, use or disclosure of personal information requires an individual’s 

knowledge and consent.  In order to achieve the appropriate balance between privacy rights 

and the needs of organizations however, PIPEDA allows for the collection, use and 

disclosure of personal information without consent in the limited list of circumstances 

found in s. 7.  The courts have confirmed the legislator intended this as an exhaustive list.38 

                                                
33 Eastmond v. Canadian Pacific Railway, 2004 FC 852, 254 FTR 169, Amicus BA, Tab 8 at para. 100 

[Eastmond]. 
34 Eastmond, supra note 33 at para. 20. 
35 PIPEDA, supra note 2, s. 3. 
36 Englander v. TELUS Communications Inc., 2004 FCA 387, [2005] 2 F.C.R. 572, Appellant BA, Tab 20 

(Vol. II) at para. 43 [Englander]; Eastmond, supra note 33 at paras. 20-25. 
37 RBC v. Trang ONCA II, supra note 1 at para. 16. 
38 Turner v. TELUS Communications Inc., 2007 FCA 21, Amicus BA, Tab 26 at para. 23 [Turner v. TELUS]. 
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49. PIPEDA therefore represents a compromise as to substance and form.39  In 

interpreting PIPEDA, Parliament clearly intended that courts strike a balance between 

protecting individual privacy and facilitating the appropriate collection, use and disclosure 

of information by organizations.40 

50. To determine the scope of rights under PIPEDA, courts must balance the privacy 

interests of the affected individual with the business needs of the organization:41  “Privacy 

rights are neither absolute at one extreme nor insignificant at the other.  Their location on 

the spectrum between these two extremes is variable, depending on the totality of the 

factual situation in which they are being examined.”42 

51. Because of its non-legal drafting, Schedule 1 does not lend itself to typical rigorous 

construction.  A court is best served by bringing flexibility, common sense and pragmatism 

to its interpretation of the Schedule43 and of those provisions in the statute that expressly 

refer to it.44 

52. PIPEDA does more than merely codify the common law.  While aspects of 

PIPEDA, such as certain exceptions to the consent requirement, may reflect common law 

obligations that pre-date its enactment,45 PIPEDA imposes additional obligations on 

organizations that are subject to it. 

53. Likewise, PIPEDA does more than simply reproduce industry standards.  

Organizations must meet their obligations under PIPEDA even if those obligations differ 

from industry standards.  The fact of having acted in conformity with an accepted industry 

standard does not protect an organization from being found in breach of the statute.46 

                                                
39 Englander, supra note 36 at para. 39. 
40 Citi Cards, supra note 10 at para. 16.  
41 Eastmond, supra note 33 at para. 129. 
42 Turner v. TELUS, supra note 38 at para. 10. 
43 Englander, supra note 36 at para. 46.   
44 Turner v. TELUS, supra note 38 at paras. 18-19. 
45 RBC v. Welton, supra note 32 at para. 22. 
46 Nammo v. TransUnion of Canada Inc., 2010 FC 1284, Amicus BA, Tab 15 at para. 33 [Nammo v. 

TransUnion]. 
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B. PIPEDA’s application to commercial mortgage lending in Ontario and across 

Canada 

54. PIPEDA applies across Canada, unless it has been displaced by provincial 

legislation that has been declared substantially similar to PIPEDA by Order of the 

Governor in Council.47   

55. Even in provinces with substantially similar legislation, the federal exemption 

orders declaring each piece of provincial legislation substantially similar to PIPEDA make 

clear that “federal works, undertakings or businesses” (“FWUBs”) remain subject to 

PIPEDA, as do interprovincial flows of personal information.   

56. Banks,48 which are expressly listed as FWUBs under PIPEDA, therefore remain 

subject to PIPEDA across Canada, even in provinces with substantially similar legislation 

that would otherwise govern mortgage lending in the context of commercial activity.   

57. In Ontario, in the absence of substantially similar private sector privacy legislation, 

all Ontario-based lending institutions, whether provincially or federally regulated, are 

subject to PIPEDA “in relation to the commercial activity of mortgage lending.”49 

C. Scotiabank cannot rely on the Trangs’ “implied consent” to disclose the Statement 

58. Determining whether consent may be implied under PIPEDA requires a contextual 

assessment of the sensitivity of the information in issue and the reasonable expectations of 

the individual in the circumstances.50 

                                                
47 PIPEDA, supra note 2, s. 26(2)(b).  Thus far, only Quebec, British Columbia and Alberta have enacted 

privacy laws of general application in the private sector that have been declared substantially similar.  See 

Organizations in the Province of Quebec Exemption Order, SOR/2003-374; Organizations in the Province of 

British Columbia Exemption Order, SOR/2004-220; Organizations in the Province of Alberta Exemption 

Order, SOR/2004-219. 
48 According to the federal Interpretation Act, where the term “bank” is used in federal legislation, it refers to 

banks listed in Schedule I or II of the federal Bank Act.  Interpretation Act, R.S.C. 1985, c. I-21, s. 35(1).  
49 Citi Cards, supra note 10 at para. 20. 
50 Englander, supra note 36 at para. 60. 
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Statements contain sensitive personal financial information 

59. PIPEDA establishes a direct link between the sensitivity of the information and the 

identification of the appropriate form of consent that must be obtained.51  Principle 4.3.6 

provides that the way in which an organization seeks consent may vary, depending on the 

circumstances and on the type of information collected.  When information is likely to be 

considered sensitive, an organization should generally seek express consent.  Implied 

consent may be appropriate when the information is less sensitive. 

Financial information is generally considered sensitive   

60. Principle 4.3.4 provides that certain categories of information, such as medical and 

income records, are almost always considered sensitive and will generally require express 

consent.52  Like income records, a mortgage discharge statement contains the personal 

financial information of the mortgagor – information concerning what is often a significant 

financial asset.53  

61. The importance of an individual’s privacy interest in financial information is 

recognized in the jurisprudence.  The first damages award under PIPEDA was made in a 

case involving a serious breach of financial information.54  In Jones v. Tsige, in which the 

Court of Appeal for Ontario recognized the tort of intrusion upon seclusion, the facts 

involved repeated unauthorized access to an individual’s banking records.55  This Court has 

also recognized that financial information is among the categories of private information 

that are “at the very heart of the ‘biographical core’ protected by s. 8 Charter.”56   

 

 

 

                                                
51 L’Écuyer v Aéroports de Montréal, 2003 FCT 573, Amicus BA, Tab 13 at para. 25 (appeal dismissed, 2004 

FCA 237); RBC v. Trang ONCA II, supra note 14 at para. 45. 
52 PIPEDA, supra note 2, Schedule, Principle 4.3.4; Townsend v. Sun Life Financial, 2012 FC 550, Amicus 

BA, Tab 25 at para. 25. See also PIPEDA Case Summary #203, [2003] CPCSF No. 91, Amicus BA, Tab 18. 
53 RBC v. Trang ONCA II, supra note 1 at para. 53. 
54 Nammo v. TransUnion, supra note 46. 
55 Jones v. Tsige¸ 2012 ONCA 32, Amicus BA, Tab 12. 
56 R. v. Cole, 2012 SCC 53, [2012] 3 S.C.R. 34, Amicus BA, Tab 22 at paras. 47-48.  
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Public availability of some mortgage data does not alter the Statement’s sensitivity 

62. It is also significant that current mortgage balances are not publicly available.57  The 

fact that specific data elements related to a mortgage are made publicly available at the 

outset of the relationship58 does not mean that individuals waive their privacy interest59 in 

the evolution of that information over the course of the mortgage, or, as the dissenting 

judges in the court below contend, that the information in question becomes less sensitive.60 

63. The legislator has chosen to make a ‘point in time’ snapshot of mortgage-related 

data publicly available at the outset of the mortgage relationship.61  It is not appropriate to 

imply consent to disclosure of up-to-date information on an ongoing basis, such as the 

balance owing; nor is it appropriate to conclude that this specific statutory requirement to 

make some mortgage-related information publicly available strips all other mortgage-

related personal information of the sensitivity it would normally have – sensitivity that 

would generally make implied consent inappropriate.62 

64. This is supported by the narrow and purpose-based interpretation given to the 

concept of “public availability” under PIPEDA.  Even where specific information qualifies 

as “publicly available” under the Regulations, for several categories of information, this 

qualification is purpose-based63  and does not remove the information from the ambit of the 

statute other than allowing collection, use or disclosure without consent for the purpose 

specified in the Regulations.64  

                                                
57 Citi Cards, supra note 10 at para. 22. 
58 RBC v. Trang ONSC I, supra note 9 at para. 30. 
59 Girao v. Zarek Taylor Grossman Hanrahan LLP, 2011 FC 1070, Amicus BA, Tab 10 at paras. 27, 38-39 

and 49. 
60 RBC v. Trang ONCA II, supra note 1 at para. 118 per ACJO Hoy, dissenting. 
61 Land Registration Reform Act, Ontario Regulation 19/99 (Electronic Registration), s. 6. 
62 RBC v. Trang ONCA II, supra note 1 at para. 55. 
63 Regulations, supra note 8 at ss. 1(b), (c) and (d). 
64 Section 1 of the Regulations provides that “[t]he following information and classes of information are 

specified for the purposes of paragraphs 7(1)(d), (2)(c.1) and (3)(h.1) of the Personal Information Protection 

and Electronic Documents Act […]” Regulations, supra note 8. 
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65. The information disclosed concerning a mortgage at the outset of the relationship 

may only be collected, used or disclosed without consent for the purpose for which it was 

originally placed in the registry.65  Any other purpose requires the individual’s consent. 

66. The dissenting judges in the Court of Appeal suggested that the information sought 

in these cases (the amount outstanding on the mortgage), could in some cases be calculated 

based on the information disclosed at the outset of the mortgage relationship.66  While it 

may be correct to indicate that one could attempt such a calculation, this suggestion 

oversimplifies the issue before this Court.  The result of such a calculation would be 

nothing more than an educated guess, since the judgment creditor lacks key information 

concerning how the mortgage has progressed over time – as the dissenting judges 

conceded, this includes information concerning pre-payments or arrears under the 

mortgage.67   

A Statement can reveal important information about a mortgagor’s financial profile 

67. A Statement should be seen as a potential gateway to important financial inferences 

about an individual.  The Court of Appeal therefore rightly warned against dismissing the 

outstanding balance as “just a number”: 

Yet it is not just a number.  The balance owing on a person’s mortgage can be 

an important piece of private information that opens a window to many 

aspects of that person’s financial profile.  It indicates financial worth.  It 

measures how a person deals with financial liabilities.  It opens a portal to a 

person’s financial stability or instability.  In many contexts, disclosure of this 

seemingly innocuous information to a third party without consent may affect a 

person’s interests adversely.  Even the timing of the disclosure could be 

sensitive.68 

                                                
65 Regulations, supra note 8, s. 1(c) provides that “personal information that appears in a registry collected 

under a statutory authority and to which a right of public access is authorized by law, where the collection, 

use and disclosure of the personal information relates directly to the purpose for which the information 

appears in the registry.” 
66 RBC v. Trang ONCA II, supra note 1 at para. 118 per ACJO Hoy, dissenting. 
67 RBC v. Trang ONCA II, supra note 1 at para. 118. 
68 RBC v. Trang ONCA II, supra note 1 at para. 51. 
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68. This analytical approach is in line with that recently endorsed by this Court, which 

has indicated that in assessing an individual’s reasonable expectation of privacy, it is 

important to “look not only at the precise nature of the information sought, but also at the 

nature of the information that it reveals.”69 

69. The Privacy Commissioner maintains that the information in question is sensitive, 

regardless of context.  However, the Court of Appeal noted that even less sensitive 

information can require express consent due to the circumstances surrounding its collection, 

use or disclosure.70  This is because “the sensitivity of the information must be assessed in 

the overall context of the relationship between the organization and the individual – here 

between Scotiabank and the Trangs.”71  The Privacy Commissioner submits that in the 

context of the mortgagor/mortgagee relationship, the personal information contained in a 

Statement is clearly sensitive. 

Disclosure by the mortgagee to a judgment creditor is not within a mortgagor’s 

reasonable expectations 

70. Principle 4.3.5 states that the reasonable expectations of the individual are also 

relevant in determining whether consent may be implied.72  The Privacy Commissioner 

submits that disclosure of a Statement by one’s mortgagee to a third party judgment 

creditor is not within the reasonable expectations of a mortgagor.  

The “reasonable expectations” analysis focusses on the mortgagor/mortgagee 

relationship 

71. On the facts before this Court, it is the relationship between the Trangs as 

mortgagors and Scotiabank as mortgagee that is relevant to assessing the Trangs’ 

reasonable expectations in the circumstances.  As the Court of Appeal noted, “the 

relationship between the Trangs and RBC has no role to play”73 in this assessment. 

                                                
69 R. v. Spencer, supra note 26 at para. 27.  While this case involved criminal law facts and a Charter analysis, 

the Privacy Commissioner submits that this aspect of the Court’s reasons is nevertheless relevant here. 
70 RBC v. Trang ONCA II, supra note 1 at para. 47; see also Randall v. Nubodys Fitness Centres, 2010 FC 

681, Amicus BA, Tab 20 at paras. 42-43. 
71 RBC v. Trang ONCA II, supra note 1 at para. 47. 
72 PIPEDA, supra note 2, Schedule 1. 
73 RBC v. Trang ONCA II, supra note 1 at para. 47. 
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72. In the context of assessing the appropriate form of consent, the Court of Appeal was 

correct to emphasize the direct, two-way relationship between an individual and an 

organization that is relevant to interpreting an organization’s obligations under PIPEDA.74  

On facts such as these, it is the relationship between the mortgagor and his or her 

mortgagee bank that is the focus in assessing whether consent may be implied.  The 

judgment creditor is a stranger to that relationship, as are its interests with respect to 

collection, use or disclosure of the mortgagor’s personal information, however legitimate 

they may be. 

73. The Privacy Commissioner agrees with the Appellant that PIPEDA takes into 

account a variety of interests in addition to those of the individual and the organization 

collecting, using or disclosing personal information.  However, as the Appellant notes, this 

is accomplished by means of exceptions to the consent requirement.75  In assessing an 

individual’s reasonable expectations for the purpose of determining whether implied 

consent may be found vis à vis its mortgagee bank, these additional interests are not 

relevant.   

74. This Principle of “reasonable expectations” is closely related to the need to limit 

collection, use or disclosure to those purposes that a reasonable individual would consider 

appropriate in the circumstances.76  In the context of assessing the appropriate form of 

consent, objectively ‘reasonable purposes’ “will generally relate to the needs of the 

organization.”77  As the Court of Appeal asked “What then are the reasonable expectations 

of a mortgagor who gives a mortgage to a bank?”78   

 

 

 

                                                
74 RBC v. Trang ONCA II, supra note 1 at paras. 47 and 58, citing Citi Cards, supra note 10 at para. 23. 
75 Appellant Factum, supra note 7 at para 81. 
76 PIPEDA, supra note 2, s. 5(3). 
77 Citi Cards, supra note 10 at para. 16. 
78 RBC v. Trang ONCA II, supra note 1 at para. 59. 
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Mortgagors expect their bank to respect its duty of confidentiality 

75. A mortgagor dealing with a mortgagee bank can reasonably expect to benefit from 

the protection afforded at common law by virtue of a bank’s duty of confidentiality to its 

customers.79  With limited exceptions, a bank must guard the confidentiality of the 

information it receives from, or learns about, its customers.  Therefore, even apart from its 

obligations under PIPEDA, a bank’s ability to disclose a customer’s personal information is 

carefully circumscribed. 

76. The mortgagor is entitled to expect that disclosure without consent will not occur 

unless the bank is required by law or by court order to disclose the information, an 

overriding public duty warrants disclosure, or disclosure is required for the bank to defend 

its own interests.80  It is not within the reasonable expectations of the mortgagor that his or 

her mortgagee would voluntarily hand over a Statement to a third party judgment creditor, 

especially in the absence of any significant arrears or default on the mortgage. 

Mortgagors expect their mortgagee to seek consent prior to disclosure for a 

purpose other than administration or enforcement of the mortgage 

77. The personal information likely to be found in a Statement is collected and used by 

mortgagee banks for the purpose of administering and, if necessary, enforcing the 

mortgage;81  “it is not collected or used for purposes of facilitating another judgment 

creditor’s execution on its judgment.”82 

                                                
79 It is considered “an implied term of a contract between a banker and his customer that the banker will not 

divulge to third persons, without the consent of the customer, expressed or implied, either the state of the 

customer’s account, or any of his transactions with the bank, or any information relating to the customer 

acquired through the keeping of his account, unless the banker is compelled to do so by order of a Court, or 

the circumstances give rise to a public duty of disclosure, or the protection of the banker’s own interests 

require it.”  Murano v. Bank of Montreal (1998), 41 OR (3d) 222 (ONCA), Amicus BA, Tab 14 at para. 14, 

citing Tournier, supra note 28; see also Canadian Imperial Bank of Commerce v. Sayani, supra note 28 at 

paras. 20 et seq. 
80 RBC v. Trang ONCA II¸ supra note 1 at para. 59, citing Tournier, supra note 28.   
81 RBC v. Trang ONCA II, supra note 1 at paras. 60. 
82 RBC v. Trang ONCA II, supra note 1 at para. 62, citing Citi Cards¸ supra note 10 at para. 23. 
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78. Informational privacy, understood broadly as an individual’s ability to maintain 

contextual integrity over personal information, translates into a reasonable expectation that 

personal information collected or disclosed for one purpose should not be taken out of 

context and used by others for unrelated and unauthorized collateral purposes.83 

79. Individuals are not stripped of their privacy rights in other contexts by virtue of 

having had a debt-related judgment issued against them.  In these cases, in the context of 

the mortgage relationship, mortgagors are likely in good standing with respect to the 

mortgage.  At the time the request for the Statement is made therefore, mortgagors have not 

acted in a way to compromise their privacy rights vis à vis the mortgagee, regardless of 

their situation in relation to other debts.   

80. When an organization seeks to use personal information collected initially for one 

purpose for another new purpose, PIPEDA provides that “the new purpose shall be 

identified prior to use and the consent of the individual is required before information can 

be used for that purpose (clause 4.2.4).”84   

81. Disclosure of a mortgagor’s personal information in order to facilitate a judgment 

creditor’s execution of a judgment unrelated to the mortgage would constitute a new 

purpose.85  Therefore, as the Court of Appeal noted, “the Trangs could also reasonably 

expect that if Scotiabank were going to disclose their personal information for a purpose 

unrelated to the administration or enforcement of the mortgage, it would obtain the Trangs’ 

consent.”86   

                                                
83 “In modern society, especially, retention of information about oneself is extremely important.  We may, for 

one reason or another, wish or be compelled to reveal such information, but situations abound where the 

reasonable expectations of the individual that the information shall remain confidential to the persons to 

whom, and restricted to the purposes for which it is divulged, must be protected.”  R. v. Dyment, supra note 

30 at para. 22, Amicus BA, Tab 23. 
84 Englander, supra note 36 at para. 57. 
85 Neither RBC nor Scotiabank’s privacy policies contain language that would cover the kind of disclosure at 

issue in this case.  Royal Bank of Canada, “Our Privacy Principles”, online:   

< http://www.rbc.com/privacysecurity/ca/our-privacy-principles.html> ; Scotiabank, “Privacy Code”, online: 

< http://www.scotiabank.com/ca/en/0,,2950,00.html>.        
86 RBC v. Trang ONCA II, supra note 1 at para. 61. 

http://www.rbc.com/privacysecurity/ca/our-privacy-principles.html
http://www.scotiabank.com/ca/en/0,,2950,00.html


  24 

 

Disclosure would not be for the purpose of enforcement by the mortgagee 

82. The Appellant suggests that in disclosing the Statement, Scotiabank would be acting 

in its own interest, in terms of facilitating collection of the amount outstanding on the 

mortgage as a result of the Sheriff’s sale.  However, this argument has at least two 

weaknesses.   

83. First, at the time the Statement is requested, the mortgagee will not generally have 

any enforcement rights under the mortgage.  Otherwise, as the courts below have noted, it 

can be assumed it would be in the process of taking its own steps towards enforcement, 

independent of any third party creditor’s plans for a Sheriff’s sale of the property.87   

84. Second, this argument assumes that it is in the financial interest of the mortgagee 

that the mortgage be paid out at that stage.  However, this question depends on many 

factors.  For example, in a situation where the mortgagor had locked-in for a five-year term 

at a high rate of interest, and rates had declined over the course of the term, it might not be 

in the mortgagee’s interest for the mortgage to come to an end prematurely.  Therefore, as 

the Court of Appeal noted, “[i]t is one thing for Scotiabank to invoke implied consent to 

advance its own needs.  It is quite another for Scotiabank to invoke implied consent to 

advance the needs of a third party.”88 

85. Therefore, it is difficult to accept that disclosure of personal information to a third 

party judgment creditor by a mortgagee bank is within the reasonable expectations of the 

mortgagor for the following reasons: 1) nothing in the mortgagor/mortgagee relationship 

has altered the sensitive nature of the personal information at issue; 2) the mortgagee bank 

is subject to rigorous confidentiality obligations at common law and any departure from 

this duty must have a clear and unambiguous basis; and 3) the mortgagee is obligated under 

PIPEDA to obtain consent to use personal information related to the mortgage for a purpose 

other than the administration or enforcement of the mortgage and, as a third party to the 

judgment debt, cannot be said to be acting in its own interest in disclosing the Statement.  

In these circumstances, consent cannot reasonably be implied. 

                                                
87 RBC v. Trang ONCA II, supra note 1 at para. 119 per ACJO Hoy, dissenting, but not on this point, citing 

RBC v. Trang ONSC I, supra note 9 at paras 5 and 12. 
88 RBC v. Trang ONCA II, supra note 1 at para. 52. 
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Protecting the privacy interests of non-debtor co-mortgagors 

86. There is another compelling public policy reason why it is not appropriate to imply 

a mortgagor’s consent to disclosure by the mortgagee of a Statement to a third party 

judgment creditor.  In some cases, there may be a co-mortgagor on the mortgage.  That 

individual may have no connection to the debt-related judgment and may in fact be entirely 

unaware of the circumstances leading to the judgment.  While the Privacy Commissioner 

submits that the reasons set out above are sufficient to make “implied consent” an 

inappropriate basis for disclosure, in those cases involving a non-debtor co-mortgagor (as 

was the case in Citi Cards),89 it would seem entirely unfair to compromise that individual’s 

privacy absent a court order.90 

87. For the numerous reasons discussed above, the Privacy Commissioner has 

significant concerns about the potential impact of any finding of implied consent in this 

case.  In essence, to find implied consent on these facts would be to suggest that individuals 

subject to a legal obligation to produce personal information and who refuse to produce that 

information implicitly consent to third parties who may also have the information 

disclosing it on their behalf.  The Privacy Commissioner submits that such a finding would 

significantly distort the concept of implied consent under PIPEDA, with serious negative 

consequences for the protection of consumer privacy more broadly. 

 

 

 

 

                                                
89 Citi Cards, supra note 10 at paras. 35 and 37. 
90 RBC v. Trang ONCA II, supra note 1 at para. 89. 
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D. Scotiabank is not “required by law” to disclose the Statement to RBC 

88. Scotiabank is not “required by law” to disclose the Statement to RBC.  In order for 

s. 7(3)(i) to apply, the organization disclosing personal information without consent must 

be bound by a legal requirement to do so.  To the extent there is a legal requirement to 

disclose the Statement, that requirement falls on the judgment debtors – in this case the 

Trangs.  That requirement cannot be transferred to Scotiabank as third party mortgagee for 

the purposes of s. 7(3)(i). 

89. The Appellant refers to the motion judge’s suggestion at first instance that the 

Execution Act should be read as creating an entitlement on the part of a judgment creditor 

to a copy of the Statement, since without it, the remedy of a Sheriff’s sale, provided for 

under the Execution Act, remains illusory.  Whatever the merits of this argument, it cannot 

be said that an “entitlement” on the part of a judgment creditor translates into a legal 

obligation to produce on the part of a third party mortgagee such as Scotiabank for the 

purposes of s. 7(3)(i) of PIPEDA. 

90. The Court of Appeal noted in Citi Cards that it knew of “no law requiring a 

financial institution to disclose mortgage discharge statements to an unsecured judgment 

creditor seeking to enforce its remedy by way of Sheriff’s sale in the absence of default on 

the mortgage and steps taken by the mortgagee to enforce the mortgage by Notice of 

Sale.”91  There is nothing in the record before this Court to suggest that that situation has 

changed in the interim.   

91. The Privacy Commissioner therefore submits that the Court of Appeal was correct 

in unanimously concluding that it had been shown no provision imposing a legal obligation 

on mortgagees to produce Statements and that s. 7(3)(i) could therefore not be the basis for 

disclosure of a Statement by a mortgagee in this or in similar cases.92 

 

                                                
91 Citi Cards, supra note 10 at para. 32, cited in RBC v. Trang ONCA II, supra note 1 at para. 29. 
92 RBC v. Trang ONCA II, supra note 1 at paras. 72 and 91. 
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E. Scotiabank cannot rely on s. 7(3)(b) since it is not collecting a debt  

92. Section 7(3)(b) allows for disclosure of personal information without consent where 

the organization disclosing the information is collecting a debt owed to it by the individual 

whose personal information it intends to disclose. 

93. As the motion judge noted however, at the time a creditor approaches the mortgagee 

for a copy of the Statement, it is unlikely that there is any debt owing to the mortgagee that 

can be legally enforced or collected.93  In this case, there is no evidence that the mortgage 

held by the Trangs with Scotiabank was in arrears at the time RBC asked for a copy of the 

Statement.   

94. Associate Chief Justice Hoy noted in her dissenting reasons below, “as a practical 

matter, [the need to obtain a Statement from the mortgagee] only arises where the mortgage 

that enjoys priority is in good standing.  If the mortgage is in significant arrears, there is a 

strong likelihood that the mortgagee will have initiated its own enforcement proceedings.”94 

95. The fact that a Sheriff’s sale of the Trangs’ real property would have the eventual 

effect of seeing the outstanding amount of the mortgage paid out to Scotiabank from the 

proceeds of the sale, does not alter the nature of RBC’s pre-sale request to Scotiabank for 

disclosure of the Statement.   

96. Scotiabank cannot rely on s. 7(3)(b) to disclose the Statement to RBC, since the 

purpose of the disclosure is to facilitate RBC’s execution of its debt-related judgment rather 

than any potential or eventual enforcement interest on the part of Scotiabank.   

                                                
93 RBC v. Trang ONSC I, supra note 9 at para. 46.  See also PIPEDA Case Summary #336, [2006] CPCSF 

No. 13, Amicus BA, Tab 19 at para. 11, rejecting a mortgagee bank’s reliance on s. 7(3)(b) for disclosure 

without consent of a mortgagor’s mortgage file to a trustee in bankruptcy of the estate of one of the 

mortgagors.  Section 7(3)(b) did not apply since the mortgage was not in default and the bank was therefore 

not trying to collect a debt.  Disclosure was however authorized under s. 7(3)(i) since it was required under s. 

164(2) of the Bankruptcy and Insolvency Act. 
94 RBC v. Trang ONCA II, supra note 1 at para. 119 per ACJO Hoy, dissenting, but not on this point; citing 

RBC v. Trang ONSC I, supra note 9 at paras. 5 and 12. 
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F. Section 7(3)(c) will permit disclosure in appropriate circumstances 

97. The Privacy Commissioner submits that the solution in these cases is to trigger the 

application of s. 7(3)(c) of PIPEDA by means of a court order issued either under the Rules 

or by virtue of a court’s inherent jurisdiction.  This exception to the consent requirement 

allows for an appropriate balance in such cases between the enforcement entitlement of a 

judgment creditor and the privacy rights of the judgment debtor in his capacity as 

mortgagor. 

98. Section 7(3)(c) allows for disclosure without consent if the disclosure is “required to 

comply with a subpoena or warrant issued or an order made by a court, person or body with 

jurisdiction to compel the production of information, or to comply with rules of court 

relating to the production of records.”95  Unlike the Appellant’s implied consent proposal, 

which would leave the mortgagee with discretion as to whether or not to disclose a 

Statement, a court order triggering s. 7(3)(c) would make disclosure mandatory. 

99. Both the motion judge and the dissenting judges in the Court of Appeal expressed 

concern as to whether a mere “procedural” rule under the Rules could trump the 

“substantive” prohibition under PIPEDA concerning disclosure of the Statement.96  With 

respect, this concern misstates PIPEDA’s role and the way in which s. 7(3)(c) is intended to 

operate. 

100. PIPEDA does not set out a blanket prohibition on disclosure; instead, it establishes 

rules for the collection, use or disclosure of personal information.  Consent is required for 

collection, use or disclosure unless one of the exceptions to the consent requirement is 

satisfied.   

101. Section 7(3)(c) clearly provides that the requirements of the Rules or a court order 

can trigger this exception and allow for disclosure without consent.  Where this occurs, the 

disclosure occurs in accordance with PIPEDA, and it is not accurate to suggest that in such 

circumstances, procedural requirements have triumphed over substantive ones.       

                                                
95 However, a subpoena duces tecum issued to a non-witness, third party will not trigger s. 7(3)(c).  See e.g. 

Biron v. Royal Bank of Canada, 2012 FC 1095, 418 FTR 131, Amicus BA, Tab 2. 
96 RBC v. Trang ONSC I, supra note 9 at para. 22, cited in RBC v. Trang ONCA II, supra note 1 per ACJO 

Hoy at para. 109.  See also RBC v. Trang ONSC II, supra note 12 at para. 13. 
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102. The Appellant does not dispute that in order to trigger the application of this 

exception, an organization must be able to point to an authority independent of PIPEDA.97  

That s. 7(3)(c) is not in and of itself a source of authority is the “circularity” concern first 

identified by the Court of Appeal in Citi Cards.98  

103. The parties agree that s. 7(3)(c) does not create any new, free-standing authority to 

disclose information.  As the Appellant correctly notes, an analogous question concerning 

the interpretation of s. 7(3)(c.1)(ii) of PIPEDA was recently resolved by this Court in R. v 

Spencer, in which this Court determined that that exception did not create a new, free-

standing police search and seizure power.99 

104. Nor does s. 7(3)(c) have the effect of limiting a court’s authority concerning the 

production of personal information.  The Privacy Commissioner agrees with the Appellant 

that the exception is neutral in this regard and does not restrict a court’s ability to order 

production.100    

105. Section 7(3)(c) serves to recognize existing sources of authority related to the Rules 

and to the inherent jurisdiction of the courts and clarifies the relationship between such 

authority and the operation of PIPEDA’s consent requirement.  Where any of these sources 

of authority are exercised and can be shown to be exercised,101 s. 7(3)(c) will kick in and 

consent to disclosure of the affected information will no longer be required. 

                                                
97 Appellant Factum, supra note 7 at para. 104; RBC v. Trang ONCA II, supra note 1 at para. 82;  Mountain 

Province Diamonds Inc. v. De Beers Canada Inc., 2014 ONSC 2026,  Appellant BA, Tab 25 (Vol. II) at 

paras. 61 and 65 [Mountain Province Diamonds].  See also Ontario Psychological Association v. Mardonet, 

2015 ONSC 1286, Amicus BA, Tab 16 at paras. 48-49 [OPA v. Mardonet]. While there have been a number 

of cases in which judges appeared to issue orders on the basis of s. 7(3)(c) PIPEDA, these cases involved a 

transfer or sale of assets (including personal information) between organizations, a situation since resolved by 

the addition of s. 7.2 of PIPEDA, which deals with collection, use or disclosure of personal information 

without consent in the context of a prospective or actual business transaction.  See e.g. Re Southlake Regional 

Health Centre Employees’ Credit Union Ltd., 2012 ONSC 2530, 2012 CarswellOnt 5175, Appellant BA, Tab 

30 (Vol. III) concerning disclosure of personal information in the context of an asset purchase agreement 

between credit unions.   
98 Citi Cards, supra note 10 at para. 25.  See also Mountain Province Diamonds, supra note 97 at para. 64 in 

obiter.   
99 R. v. Spencer, supra note 26 at para. 71, cited in Appellant Factum, supra note 7 at para. 104. 
100 Appellant Factum, supra note 7 at para. 103, sub-paragraph “(b)” and para. 105. 
101 See OPA v. Mardonet, supra note 97 at paras. 48-49 re discussion of s. 7(3)(c)’s automatic application in 

the formal discovery phase of an action and here in relation to disclosures in the context of a motion for a 
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The path to production of the Statement can be straightforward 

106. The parties do not dispute that a court can order disclosure of a Statement relying on 

a combination of Rules 60.18(6)(a) or (b) and 34.10.  However, the Appellant characterizes 

this as a “circuitous path” through the Rules.102  In contrast, the Privacy Commissioner 

submits that the path taken in this case is not representative of the more straightforward 

options otherwise available to judgment creditors.   

107. While the Privacy Commissioner submits that there may be efficiencies to be 

introduced to the process of obtaining a Statement from a mortgagee under the Rules, RBC 

added unnecessary procedural steps in this case.  Although RBC was not assisted by the 

motion judge’s interpretation of the Court of Appeal’s decision in Citi Cards, RBC did 

little to streamline the path to production in this case by twice ignoring express instructions 

from the Court of Appeal concerning how to obtain an order for production of a Statement.  

108. In Citi Cards, the Court of Appeal suggested that disclosure would follow in 

appropriate cases where a motion under Rule 60.18(6) was brought.  However, it does not 

appear that RBC made any reference to this Rule in its first motion.     

109. On appeal from the motion judge’s first decision, the Court of Appeal again noted 

that RBC had the option of moving under Rule 60.18(6) in the brief reasons it rendered in 

quashing RBC’s appeal.103   

110. Instead, RBC chose to ask Scotiabank to undergo examination on a voluntary 

basis,104 thereby ensuring that Scotiabank would refuse to produce the Statement out of 

concern disclosure would violate PIPEDA.   

111. RBC then moved a second time for production of the Statement and again, there is 

no evidence that it relied on Rule 60.18(6) in doing so.105   

                                                
Mareva injunction.  See also Payzant v. Bank of Nova Scotia, 2014 ONSC 1446, Amicus BA, Tab 17 at paras. 

40-44. 
102 Appellant Factum, supra note 7 at para. 8. 
103 RBC v. Trang ONCA I, supra note 11 at para. 6. 
104 Appellant Factum, supra note 7 at para. 21; RBC v. Trang ONCA II, supra note 1 at paras. 9 and 86. 
105  The Record does not include copies of the motions originally filed by RBC.  The motion judge’s reasons 

make no mention of either motion having been brought under Rule 60.18(6). 
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112. As is discussed below, the Privacy Commissioner submits that a judgment creditor 

could greatly shorten this procedure by moving under Rules 60.18(6) and 34.10 for 

production by the mortgagee as soon as it was met with refusal to produce a Statement on 

the part of the judgment debtor.  

Courts can further streamline the procedure that leads to an order triggering s. 7(3)(c)   

113. Streamlining the procedure for obtaining production of a statement involves not 

only reducing the number of steps involved but also examining ways in which individual 

steps can be made most efficient.  

114. Streamlining the application of the Rules is in line with the duty of Ontario courts 

under Rule 1.04 to construe the rules liberally “to secure the most just, expeditious and 

least expensive determination of every civil proceeding on its merits.”106   

115. It is also in keeping with the recent instructions of this Court in Hryniak v. Mauldin 

that a more proportional and therefore efficient approach to procedure by parties and courts 

is warranted in the name of access to justice.107 

116. The Appellant relies heavily on the fact that the dissenting judges in the Court of 

Appeal considered the approach proposed by the majority as “unnecessarily complex and 

rule-focused” and expressed concern about whether this approach was compatible with the 

pressing need to enhance access to justice.108  However, of greatest concern to the 

dissenting judges was the majority’s conclusion that RBC should be obligated to bring yet 

another motion for production due to its failure to move under Rule 60.18(6).109   

                                                
106 Rules, supra note 3, Rule 1.04. 
107 Hryniak v. Mauldin, supra note 5. 
108 RBC v. Trang ONCA II, supra note 1 at para. 113. 
109 RBC v. Trang ONCA II, supra note 1 at paras. 107-111. 
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117. Regardless of whether the labelling of a motion for production by a judgment 

creditor is a pre-condition for the motion being granted,110 the Privacy Commissioner is 

alive to the more general access to justice concerns raised by the Court of Appeal and by 

this Court.  In this vein, he submits that there may be ways of further streamlining the 

application of the Rules in these cases, so that what the Appellant describes as a seven-step 

process111 can in most cases be reduced to two steps, while still protecting the various 

interests at issue in these cases.  

118. While the Privacy Commissioner maintains that at the time the request is made, the 

mortgagee will normally be a true stranger to the litigation,112 he nevertheless submits that 

on appropriate facts, there may be room to inject flexibility into the normally stringent test 

arising out of CIBC v. Sutton requiring the exhaustion of all alternate means of obtaining 

the information before turning to third parties.113 This would in turn allow for a more direct 

procedural route to the mortgagee as source of the Statement, having tried once without 

success to obtain it from the debtor.114  

                                                
110 See e.g. Citi Cards, supra note 10 at para. 35. 
111 Appellant Factum, supra note 7, Schedule A. 
112 On this point, the Privacy Commissioner disagrees with the dissenting judges in the court below.  RBC v. 

Trang ONCA II, supra note 1 at para. 104 (per ACJO Hoy, dissenting).  Contra, see Toronto Dominion Bank 

v. Sawchuk, 2011 ABQB 757, 86 C.B.R. (5th) 1, Appellant BA, Tab 32 (Vol. III) in which the Master granted 

an ex parte disclosure order against a first mortgagee, ordering it to produce a Statement to a foreclosing 

second mortgagee and noted that he did not consider the first mortgagee as a true outsider to the foreclosure 

proceedings. 
113 “Caution, however, should be exercised by a judge before whom an application is made so that persons 

who are strangers to the litigation are not unduly harassed by examinations. The relatives of a judgment 

debtor or a stranger should not be ordered to be examined unless the judgment creditor has exhausted all 

means available before resorting to an application of this kind. However, the wording of the Rule leaves it to 

the discretion of the court to make an order where a difficulty arises in the execution or enforcement of a 

judgment. [emphasis added]”  Canadian Imperial Bank of Commerce v. Sutton, 1981 CanLII 1886 (ONCA), 

34 O.R. (2d) 482, Amicus BA, Tab 5 at p. 484 [CIBC v. Sutton], cited in RBC v. Trang ONCA II, supra note 1 

at para. 78. 
114 “Where an execution creditor seeks a Statement from a mortgagee, the prerequisites to a rule 60.18(6)(a) 

examination order should be simple and expeditious. In my view, it could be reasonable for a motion judge to 

order an examination of the mortgagee under rule 60.18(6)(a) if the debtor failed to attend a single judgment 

debtor examination, or simply did not respond to a written request that he or she sign a form consenting to the 

provision of a Statement to the creditor.”  RBC v. Trang ONCA II, supra note 1 at para. 100 per ACJO Hoy, 

dissenting. 
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119. The Rules and the jurisprudence interpreting them seek to prevent undue 

harassment of strangers to the litigation process.  In these cases however, the mortgagee 

would often be cooperative, but for its concern over potential violation of PIPEDA or, in 

the case of a bank, of its common law duty of confidentiality.  While a mortgagee cannot 

obviously consent to disclosure of the Statement, it could allow a motion seeking disclosure 

of the Statement to proceed unopposed.  It may have reasons for doing so – after all, 

today’s mortgagee may be tomorrow’s judgment creditor.115  

120. Therefore, where a Notice of Examination and Production issued under Rules 

60.18(2) and 34.10 is ignored by the debtor, it would seem reasonable for the judgment 

creditor to proceed directly to a motion under Rules 60.18(6) and 34.10 seeking production 

from the mortgagee.116  In the absence of circumstances militating against issuance of an 

order (such as the existence of a non-debtor co-mortgagor as a potential source of the 

Statement),117 it would seem reasonable for a production order to issue against the 

mortgagee at that stage. 

121. In Wall 2 Wall Construction v McConnell,118 a recent decision of the Ontario 

Superior Court, the motion judge ordered the judgment creditor and the debtor parties to 

complete an examination in aid of execution by a certain date, failing which the judgment 

debtors were ordered to provide the judgment creditor with a Statement within 15 days of 

that date.  Under that approach, if the defendants failed to attend the examination and then 

failed to produce the Statement within 15 days, it would seem reasonable for a court to 

conclude that the judgment creditor had experienced “difficulty” within the meaning of 

Rule 60.18(6) and that an order for production of the Statement could be issued against the 

mortgagee. 

                                                
115 See Toronto Dominion Bank v. Sawchuk, supra note 112 at para. 3, where the Master noted that the 

institution seeking production of a Statement in the case before him was the same institution that had refused 

to produce it in Citi Cards. 
116 Appellant Factum, supra note 7 at para. 22. 
117 In those circumstances, a court might decide that production of the Statement should be sought from the 

co-mortgagor before seeking production from the mortgagee. 
118 Wall 2 Wall Construction v. McConnell, 2014 ONSC 2273, Amicus BA, Tab 27 at paras. 50-51. 
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122. And while a judgment creditor’s entitlement to enforce a judgment by means of a 

Sheriff’s sale of real property under the Execution Act does not, in and of itself, impose a 

legal obligation for production of a Statement on a mortgagee, it may inform a Court’s 

approach to a motion seeking production of a Statement by providing a basis for a court to 

modulate the way in which the Rules apply in such cases. 

123. In addition, as was suggested by the dissenting judges in the Court of Appeal, where 

the only information sought on an examination in aid of execution of the mortgagee is a 

copy of the Statement, a full examination may not be necessary.119   

124. A more streamlined path to production might therefore involve issuing a Notice of 

Examination and of Production under Rules 60.18(2) and 34.10 against the judgment 

debtor, seeking production of the Statement.  Where the judgment debtor did not comply, 

the judgment creditor could bring a motion under Rules 60.18(6) and 34.10 against the 

mortgagee seeking production of the Statement.  The order granted on such a motion could 

specify that production could occur without need for a full examination.          

A court may be able to order disclosure based on its inherent jurisdiction 

125. In Citi Cards and before the Court of Appeal in this case, at issue was whether 

PIPEDA constituted a complete bar to the disclosure of a Statement.  In proposing reliance 

on a combination of Rule 60.18(6)(a) and Rule 34.10, the Privacy Commissioner sought to 

demonstrate one possible source of authority that had been recognized in the 

jurisprudence.120 However, the Privacy Commissioner submits that this is not necessarily 

the only basis on which disclosure of a Statement could be ordered.   

                                                
119 RBC v Trang ONCA II, supra note 1 at para. 101 per ACJO Hoy, dissenting.  In such cases, the moving 

party may also be able to offer production in advance of the set examination date as an alternative to 

attendance at the examination. 
120 An order was granted on this basis in Easybank Inc. v. Spagnuolo Estate, [2012] OJ No. 6528, Appellant 

BA, Tab 17 (Vol. II) at para. 2. 
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126. Nor does the Privacy Commissioner consider that the Court of Appeal intended to 

close off possible reliance on its inherent jurisdiction in future cases.  Rather, the majority’s 

reasons reflect the fact that in the Court below, the Court was presented with no argument 

concerning the criteria or basis on which it might resort to its inherent jurisdiction as a 

means of ordering disclosure.   

127. Any resort to the court’s inherent jurisdiction in these cases, must be based on 

objective criteria that can be applied by judges at first instance.  It seems likely that such 

criteria would overlap with some of the considerations relevant for courts attempting to 

streamline the application of the Rules to motions for production of Statements by 

mortgagees.  For that reason, clear guidance from this Court concerning the application of 

the Rules to such cases may be preferable due to its ability to foster more efficient and 

predictable access to production of Statements in future cases.   

Court oversight serves an important function 

128. The Privacy Commissioner submits that it is by no means a “waste [of] scarce 

judicial resources”121 to have some level of court involvement in such cases.  There are 

important interests that must be considered before a mortgagee can be ordered to produce a 

Statement to a judgment creditor.  

129. First, there is the important question of the appropriate treatment of strangers to a 

litigation process.  Although these cases may warrant a more flexible approach to the 

granting of production orders against third party mortgagees, this is nevertheless a question 

that requires the exercise of judicial discretion. 

130. Whether personal information is involved or not, discovery of a third party to civil 

litigation is generally only permitted with leave of a court.  The “implied consent” model 

proposed by the Appellant and the dissenting judges in the court below would ignore this 

requirement.   

                                                
121 Appellant Factum, supra note 7 at para. 65. 
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131. Second, while the Appellant notes the potential impact of this Court’s decision in 

this case on various types of creditors,122 it is equally important to consider the potential 

impact of the decision on a variety of mortgagors, including co-mortgagors, who may have 

no connection to the debt-related judgment that is being enforced.123  In some cases, the 

non-debtor, co-mortgagor will also be the debtor’s spouse.124   

132. In Citi Cards, the motion judge was alive to the need to protect the privacy interests 

of a non-debtor, co-mortgagor spouse and considered the facts before him as appropriate 

ones for judicial oversight.  As he noted, “[t]he circumstances of the present case 

demonstrate the good sense of requiring an application to be made in Court in instances like 

this one, where the PIPEDA does not clearly authorize the disclosure of personal 

information.”125  

133. Under the “implied consent” model, the privacy rights of a non-debtor, co-

mortgagor spouse would go unrecognized and would in fact be sacrificed, without judicial 

oversight, in the name of expedient enforcement.    

G. Lenders can address this issue by means of a term in their loan agreements 

134. While it is too late for the parties to the present appeal to do so,126 going forward, 

commercial lenders can anticipate this kind of situation by including a relevant clause in 

their loan agreements.  As the Court of Appeal proposed, such a term might provide that if 

borrowers default on their loan and if the lender obtains a judgment against them, then for 

the purpose of enforcing that judgment, the borrowers give informed consent to the 

disclosure to the lender of a Statement by any mortgagee of their property.127  

                                                
122 Appellant Factum, supra note 7 at para. 64. 
123 The existence of a co-mortagor is also relevant to a court’s decision to order production against a 

mortgagee since it may conclude that the co-mortgagor is the more appropriate alternate source for the 

Statement. 
124 In First Western Capitall Ltd. v. Wardle, 1984 CanLII 394 (BCCA), Amicus BA, Tab 9 at para. 19 [First 

Western Capitall], the special circumstances warranting the exercise of the court’s inherent jurisdiction to 

supervise the sale were the fact that the interest to be sold was an undivided one-half interest in a matrimonial 

home.  For further discussion of judicially supervised sales as an alternative to Sheriff’s sales, see paras. 135-

141 below. 
125 Citi Cards Canada Inc. v. Pleasance, 2010 ONSC 1124, Amicus BA, Tab 6 at para. 51. 
126 Appellant Factum, supra note 7 at para. 64. 
127 RBC v. Trang ONCA II, supra note 1 at para. 76. 



  37 

 

H. PIPEDA is not an “impediment” to the enforcement of judgments   

135. The Appellant notes that in a recent decision of the Ontario Superior Court, 

Canaccede International Acquisitions Ltd. v. Abdullah,128 PIPEDA was found to be such an 

impediment to the Sheriff’s sale process that a judicially supervised sale was ordered.129  

However, a closer review of the decision suggests that the result has more to do with the 

multiple reasons why enforcement by means of Sheriff’s sale may be an unattractive option 

for judgment creditors and less to do with PIPEDA as an “impediment” to enforcement. 

136. In Canaccede, the judge granted motions in five related applications for orders 

directing a reference to determine issues relating to the sale of real property belonging to 

the respondent in each case.  In essence, the relief sought would permit a judicially-

supervised sale as an alternative to the Sheriff’s sale provided for under the Execution Act. 

137. In Canaccede and in two earlier British Columbia decisions supporting this 

alternate enforcement approach,130 courts recognized the practical benefits of a judicially 

supervised sale.  It “allows a listing with a real estate agent and a realistic and active 

marketing of the property instead of the ineffective marketing which results from an 

auction by the sheriff,”131 likely leading to “higher sale prices, to the potential benefit of all 

interested parties.”132   

138. This method was also seen as “just” since it preserves the rights of the judgment 

debtor as well as any other party with an interest in the property, to show cause why it 

would be unfair or inequitable to require the sale.133 

                                                
128 Canaccede International Acquisitions Ltd. v. Abdullah, 2015 ONSC 5553 [Canaccede], Appellant BA, 

Tab 8 (Vol. I).   
129 Appellant Factum, supra note 7 at para. 69. 
130 See First Western Capitall, supra note 124, in which the BCCA concluded that B.C.’s equivalent to the 

Execution Act was not a complete code and that B.C. courts retain jurisdiction over sale of land as a method 

of enforcement; see also Instafund Mortgage Management Corp. v. 379100 British Columbia Ltd., 1998 

CanLII 5841 (BCSC), Amicus BA, Tab 11 [Instafund Mortgage Management Corp.]. 
131 Instafund Mortgage Management Corp., supra note 130 at para. 7. 
132 Canaccede, supra note 128 at para. 28. 
133 Canaccede, supra note 128 at para. 22. 
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139. In Canaccede, to justify relying on the court’s inherent jurisdiction, the judge 

borrowed from the law relating to equitable execution.  Under these principles, first, there 

must be an asset exigible by a legal process; second, there must be an impediment to 

relying on that legal process; third, there must be a benefit to be obtained by the court’s 

involvement; and fourth, where special circumstances are established by the judgment 

creditor, the court can disregard the requirement of identifying an “impediment.”134 

140. With these principles in mind, the judge characterized PIPEDA as either an 

“impediment”135 to relying on a Sheriff’s sale or as “special circumstances” justifying court 

intervention.136   

141. To the extent that this Court sets out a clearer path for obtaining a production order 

against a mortgagee, it may become more difficult to characterize PIPEDA as an 

“impediment”.  However, regardless of the potential impact of this Court’s decision on 

access to judicially supervised sales, the decision in Canaccede suggests that Sheriff’s sales 

may continue to pose challenges for judgment creditors, even once the process for 

accessing a Statement is streamlined and clarified. 

 

 

 

 

 

 

 

 

                                                
134 Canaccede, supra note 128 at para. 20, citing Quest Capital Corporation v. Osoyoos Sands Joint Venture, 

2012 BCCA 49 at paras. 15-16. 
135 No party opposed the relief sought.  In one application, the respondent consented to the order sought, 

which raises the question of whether it was accurate to consider PIPEDA as an “impediment”, since a 

respondent willing to consent to an order leading to a judicially-supervised sale may also have been willing to 

provide a Statement.  Canaccede, supra note 128 at para. 28. 
136 Canaccede, supra note 128 at para. 25.  See Appellant Factum, supra note 7 at para. 69.   
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CONCLUSION 

142. Efficient enforcement of a judgment need not come at the expense of a mortgagor’s 

privacy rights.  The judgment creditor can seek production of the Statement from the 

judgment debtor under Rules 60.18(2) and 34.10.  Where this is not successful, the Privacy 

Commissioner submits that in most cases, the judgment creditor should be able to 

immediately move for production of the Statement from the mortgagee under Rules 

60.18(6) and 34.10.   

143. This streamlined interpretation of the Rules provides a relatively direct route to a 

court order for production of the Statement, thereby triggering s. 7(3)(c) of PIPEDA and 

allowing for disclosure by the mortgagee without the mortgagor’s consent.  

144. The Privacy Commissioner submits that the above solution achieves the right 

balance between a judgment creditor’s entitlement to enforce by means of Sheriff’s sale 

under the Execution Act and a mortgagor’s significant privacy rights under PIPEDA.  Most 

importantly, it does so in a manner that avoids distorting the cornerstone principle of 

consent under PIPEDA and thereby avoids undermining privacy protection for individual 

consumers more broadly. 
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PART VII - STATUTES AND REGULATIONS 

 

Courts of Justice Act, 

R.R.O. 1990, REGULATION 194 

RULES OF CIVIL PROCEDURE 

Loi sur les tribunaux judiciaires, 

R.R.O. 1990, RÈGLEMENT 194 

RÈGLES DE PROCÉDURE CIVILE 

General Principle 

 

1.04 (1) These rules shall be liberally 

construed to secure the just, most 

expeditious and least expensive 

determination of every civil proceeding on 

its merits.  R.R.O. 1990, Reg. 194, r. 1.04 

(1). 

 

Proportionality 

 

(1.1) In applying these rules, the court 

shall make orders and give directions that 

are proportionate to the importance and 

complexity of the issues, and to the 

amount involved, in the proceeding.  O. 

Reg. 438/08, s. 2. 

 

Matters Not Provided For 

 

(2) Where matters are not provided for in 

these rules, the practice shall be 

determined by analogy to them.  R.R.O. 

1990, Reg. 194, r. 1.04 (2). 

 

[…] 

 

Principe général 

 

1.04 (1) Les présentes règles doivent 

recevoir une interprétation large afin 

d’assurer la résolution équitable sur le 

fond de chaque instance civile, de la façon 

la plus expéditive et la moins onéreuse.  

R.R.O. 1990, Règl. 194, par. 1.04 (1). 

 

Proportionnalité 

 

(1.1) Lorsqu’il applique les présentes 

règles, le tribunal rend des ordonnances et 

donne des directives qui sont 

proportionnées à l’importance et au degré 

de complexité des questions en litige ainsi 

qu’au montant en jeu dans l’instance.  

Règl. de l’Ont. 438/08, art. 2. 

 

Silence des règles 

 

(2) En cas de silence des présentes règles, 

la pratique applicable est déterminée par 

analogie avec celles-ci.  R.R.O. 1990, 

Règl. 194, par. 1.04 (2). 

[…] 

 

34.10 (1) Subrule 30.01 (1) (meaning of 

“document”, “power”) applies to subrules 

(2), (3) and (4).  R.R.O. 1990, Reg. 194, r. 

34.10 (1). 

 

Person to be Examined Must Bring 

Required Documents and Things 

 

(2) The person to be examined shall bring 

to the examination and produce for 

inspection, 

 

 

34.10 (1) Le paragraphe 30.01 (1) 

(définition de «document» et de «garde») 

s’applique aux paragraphes (2), (3) et (4).  

R.R.O. 1990, Règl. 194, par. 34.10 (1). 

 

Obligation, pour la personne interrogée, 

d’apporter les documents et les objets 

requis 

 

(2) La personne qui doit être interrogée 

apporte à l’interrogatoire et produit, à des 

fins d’examen : 
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(a) on an examination for discovery, all 

documents in his or her possession, 

control or power that are not privileged 

and that subrule 30.04 (4) requires the 

person to bring; and 

 

(b) on any examination, including an 

examination for discovery, all documents 

and things in his or her possession, control 

or power that are not privileged and that 

the notice of examination or summons to 

witness requires the person to bring.  

R.R.O. 1990, Reg. 194, r. 34.10 (2). 

 

Notice or Summons May Require 

Documents and Things 

 

(3) Unless the court orders otherwise, the 

notice of examination or summons to 

witness may require the person to be 

examined to bring to the examination and 

produce for inspection, 

 

(a) all documents and things relevant to 

any matter in issue in the proceeding that 

are in his or her possession, control or 

power and are not privileged; or 

 

(b) such documents or things described in 

clause (a) as are specified in the notice or 

summons.  R.R.O. 1990, Reg. 194, r. 

34.10 (3); O. Reg. 438/08, s. 31. 

 

Duty to Produce Other Documents 

 

(4) Where a person admits, on an 

examination, that he or she has possession 

or control of or power over any other 

document that is relevant to a matter in 

issue in the proceeding and is not 

privileged, the person shall produce it for 

inspection by the examining party 

forthwith, if the person has the document 

at the examination, and if not, within two 

days thereafter, unless the court orders 

otherwise.  R.R.O. 1990, Reg. 194, r. 

34.10 (4); O. Reg. 453/09, s. 2. 

a) lors d’un interrogatoire préalable, tous 

les documents non privilégiés qui se 

trouvent en sa possession, sous son 

contrôle ou sous sa garde et qu’elle est 

tenue d’apporter en application du 

paragraphe 30.04 (4); 

 

b) lors d’un interrogatoire, y compris un 

interrogatoire préalable, tous les 

documents et objets non privilégiés qui se 

trouvent en sa possession, sous son 

contrôle ou sous sa garde et qu’elle est 

tenue d’apporter en vertu de l’avis 

d’interrogatoire ou de l’assignation.  

R.R.O. 1990, Règl. 194, par. 34.10 (2). 

 

Production de documents et d’objets 

requise par l’avis d’interrogatoire ou 

l’assignation 

 

(3) Sauf ordonnance contraire du tribunal, 

l’avis d’interrogatoire ou l’assignation 

peut exiger que la personne qui doit être 

interrogée apporte à l’interrogatoire et 

produise, à des fins d’examen : 

 

a) soit tous les documents et objets non 

privilégiés qui sont pertinents à l’égard 

d’une question en litige dans l’instance et 

qui se trouvent en sa possession, sous son 

contrôle ou sous sa garde; 

 

b) soit les documents ou objets visés à 

l’alinéa a) et qui sont précisés dans l’avis 

ou l’assignation.  R.R.O. 1990, Règl. 194, 

par. 34.10 (3); Règl. de l’Ont. 438/08, art. 

31. 

 

Obligation de produire d’autres 

documents 

 

(4) Sauf ordonnance contraire du tribunal, 

si une personne reconnaît, au cours d’un 

interrogatoire, qu’un document non 

privilégié qui est pertinent à l’égard d’une 

question en litige dans l’instance se trouve 

en sa possession, sous son contrôle ou 
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sous sa garde, elle le produit, à des fins 

d’examen par la partie interrogatrice, 

immédiatement, si elle l’a avec elle et 

sinon, dans un délai de deux jours.  

R.R.O. 1990, Règl. 194, par. 34.10 (4); 

Règl. de l’Ont. 453/09, art. 2. 

 

EXAMINATION IN AID OF 

EXECUTION 

 

Definitions 

 

 60.18 (1) In subrules (2) to (6), 

 

“creditor” includes a person entitled to 

obtain or enforce a writ of possession, 

delivery or sequestration; (“créancier”) 

 

“debtor” includes a person against whom 

a writ of possession, delivery or 

sequestration may be or has been issued. 

(“débiteur”)  R.R.O. 1990, Reg. 194, r. 

60.18 (1). 

 

Examination of Debtor 

 

 (2) A creditor may examine the debtor in 

relation to, 

 

(a) the reason for nonpayment or 

nonperformance of the order; 

 

(b) the debtor’s income and property; 

 

(c) the debts owed to and by the debtor; 

 

(d) the disposal the debtor has made of 

any property either before or after the 

making of the order; 

 

(e) the debtor’s present, past and future 

means to satisfy the order; 

 

(f) whether the debtor intends to obey the 

order or has any reason for not doing so; 

and 

 

INTERROGATOIRE À L’APPUI DE 

L’EXÉCUTION FORCÉE 

 

Définitions 

 

 60.18 (1) Les définitions qui suivent 

s’appliquent aux paragraphes (2) à (6). 

 

«créancier» S’entend en outre d’une 

personne qui a le droit d’obtenir un bref 

de mise en possession, un bref de 

délaissement ou un bref de mise sous 

séquestre judiciaire, ou d’en obtenir 

l’exécution forcée. («creditor») 

 

«débiteur» S’entend en outre d’une 

personne contre laquelle est ou peut être 

délivré un bref de mise en possession, un 

bref de délaissement ou un bref de mise 

sous séquestre judiciaire. («debtor»)  

R.R.O. 1990, Règl. 194, par. 60.18 (1). 

 

Interrogatoire du débiteur 

 

 (2) Le créancier peut interroger le 

débiteur sur les points suivants : 

 

a) la raison de son défaut de payer ou de 

se conformer à l’ordonnance; 

 

b) le montant de ses revenus et la valeur 

de ses biens; 

 

c) ses créances et ses dettes; 

 

d) toute aliénation de ses biens avant ou 

après le moment où l’ordonnance a été 

rendue; 

 

e) ses ressources présentes, passées et 
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(g) any other matter pertinent to the 

enforcement of the order.  R.R.O. 1990, 

Reg. 194, r. 60.18 (2). 

 

 (3) An officer or director of a corporate 

debtor, or, in the case of a debtor that is a 

partnership or sole proprietorship, a 

partner or sole proprietor against whom 

the order may be enforced, may be 

examined on behalf of the debtor in 

relation to the matters set out in subrule 

(2).  R.R.O. 1990, Reg. 194, r. 60.18 (3). 

 

 (4) Only one examination under subrule 

(2) or (3) may be held in a twelve month 

period in respect of a debtor in the same 

proceeding, unless the court orders 

otherwise.  R.R.O. 1990, Reg. 194, r. 

60.18 (4). 

 

 (5) Where it appears from an examination 

under subrules (2) to (4) that a debtor has 

concealed or made away with property to 

defeat or defraud creditors, a judge may 

make a contempt order against the debtor.  

R.R.O. 1990, Reg. 194, r. 60.18 (5). 

 

Examination of Person other than Debtor 

 

 (6) Where any difficulty arises 

concerning the enforcement of an order, 

the court may, 

 

(a) make an order for the examination of 

any person who the court is satisfied may 

have knowledge of the matters set out in 

subrule (2); and 

 

(b) make such order for the examination 

of any other person as is just.  R.R.O. 

1990, Reg. 194, r. 60.18 (6). 

 

[…] 

futures pour exécuter l’ordonnance; 

 

f) son intention d’obéir à l’ordonnance et 

ses motifs de ne pas y obéir; 

 

g) les autres questions pertinentes à 

l’égard de l’exécution forcée de 

l’ordonnance.  R.R.O. 1990, Règl. 194, 

par. 60.18 (2). 

 

 (3) Le dirigeant ou l’administrateur d’un 

débiteur qui est une personne morale, ou 

l’associé ou le propriétaire unique, si le 

débiteur est une société en nom collectif 

ou une entreprise à propriétaire unique, 

contre lesquels une ordonnance peut être 

exécutée, peuvent être interrogés au nom 

du débiteur sur des points énumérés au 

paragraphe (2).  R.R.O. 1990, Règl. 194, 

par. 60.18 (3). 

 

 (4) Sauf ordonnance contraire du tribunal, 

un débiteur ne peut être interrogé en 

application du paragraphe (2) ou (3) 

qu’une fois par période de douze mois 

dans une même instance.  R.R.O. 1990, 

Règl. 194, par. 60.18 (4). 

 

 (5) Si l’interrogatoire prévu aux 

paragraphes (2) à (4) révèle que le 

débiteur a dissimulé ou soustrait des biens 

en vue de frustrer ses créanciers, un juge 

peut rendre une ordonnance d’outrage 

contre le débiteur.  R.R.O. 1990, Règl. 

194, par. 60.18 (5). 

 

Interrogatoire d’un tiers 

 

 (6) Si l’exécution forcée d’une 

ordonnance présente des difficultés, le 

tribunal peut : 

 

a) rendre une ordonnance prescrivant 

l’interrogatoire d’une personne si le 

tribunal est convaincu qu’elle peut savoir 

quelque chose sur les points énumérés au 

paragraphe (2); 
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b) rendre une autre ordonnance juste 

prescrivant l’interrogatoire d’une autre 

personne.  R.R.O. 1990, Règl. 194, par. 

60.18 (6). 

[…] 

  

Interpretation Act,  

R.S.C., 1985, c. I-21 

Loi d’interprétation,  

L.R.C. (1985), ch. I-21 

35 (1) In every enactment, 

[…] 

bank means a bank listed in Schedule I or 

II to the Bank Act; (banque) 

[…] 

 

35 (1) Les définitions qui suivent 

s’appliquent à tous les textes. 

[…] 

banque Banque figurant aux annexes I ou 

II de la Loi sur les banques. (bank) 

[…] 

  

Land Registration Reform Act,  

ONTARIO REGULATION 19/99 

ELECTRONIC REGISTRATION 

Loi portant réforme de l’enregistrement 

immobilier, 

RÈGLEMENT DE L’ONTARIO 19/99 

ENREGISTREMENT 

ÉLECTRONIQUE 

 

6. In addition to the matters set out in 

section 4, a charge submitted for 

electronic registration shall contain, 

 

(a) a statement of the principal amount or 

other obligation secured by the charge; 

 

(b), (c) Revoked:  O. Reg. 4/16, s. 2. 

 

(d) a statement of the interest or estate 

charged; 

 

(e) the filing number of standard charge 

terms included in the charge, if any; 

 

(f) a statement that the chargor charges the 

land that it affects; 

 

(g) unless the chargor is a corporation, a 

statement by the chargor that the chargor 

is at least 18 years old; 

 

(h) unless the chargor is a corporation, a 

statement of spousal status under the 

6. En plus des éléments énoncés à l’article 

4, la charge qui est présentée à 

l’enregistrement électronique contient ce 

qui suit : 

 

a) une déclaration du capital ou de l’autre 

obligation garantie par la charge; 

 

b) et c) Abrogés : Règl. de l’Ont. 4/16, art. 

2. 

 

d) une déclaration indiquant le droit ou le 

domaine grevé par la charge; 

 

e) la cote des clauses types de charge 

comprises dans la charge, s’il y a lieu; 

 

f) une déclaration selon laquelle le 

constituant de la charge grève le bien-

fonds concerné par la charge; 

 

g) sauf si le constituant de la charge est 

une personne morale, une déclaration de 

celui-ci selon laquelle il est âgé d’au 

http://laws-lois.justice.gc.ca/eng/acts/B-1.01
http://laws-lois.justice.gc.ca/fra/lois/B-1.01
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Family Law Act by the chargor; and 

 

(i) a statement that the chargor 

acknowledges receipt of a copy of the 

charge.  O. Reg. 19/99, s. 6. 

moins 18 ans; 

 

h) sauf si le constituant de la charge est 

une personne morale, une déclaration de 

celui-ci concernant son statut de conjoint 

sous le régime de la Loi sur le droit de la 

famille; 

 

i) une déclaration selon laquelle 

le constituant de la charge 

reconnaît avoir reçu une copie 

de la charge. 

 

  

Organizations in the Province of 

Alberta Exemption Order,  

SOR/2004-219 

Décret d’exclusion visant des 

organisations de la province d’Alberta,  

DORS/2004-219 

1 An organization, other than a federal 

work, undertaking or business, to which 

the Personal Information Protection Act, 

S.A. 2003, c. P-6.5, of the Province of 

Alberta, applies is exempt from the 

application of Part 1 of the Personal 

Information Protection and Electronic 

Documents Act, in respect of the 

collection, use and disclosure of personal 

information that occurs within the 

Province of Alberta. 

1 Toute organisation, autre qu'une 

entreprise fédérale, qui est assujettie à la 

loi de la province d'Alberta intitulé 

Personal Information Protection Act, S.A. 

2003, ch. P-6.5, est exclue de l'application 

de la partie 1 de la Loi sur la protection 

des renseignements personnels et les 

documents électroniques à l'égard de la 

collecte, de l'utilisation et de la 

communication de renseignements 

personnels qui s'effectuent à l'intérieur de 

la province d'Alberta. 

 

  

Organizations in the Province of British 

Columbia Exemption Order,  

SOR/2004-220 

Décret d’exclusion visant des 

organisations de la province de la 

Colombie-Britannique,  

DORS/2004-220 

1 An organization, other than a federal 

work, undertaking or business, to which 

the Personal Information Protection Act, 

S.B.C. 2003, c. 63, of the Province of 

British Columbia, applies is exempt from 

the application of Part 1 of the Personal 

Information Protection and Electronic 

Documents Act, in respect of the 

collection, use and disclosure of personal 

information that occurs within the 

Province of British Columbia. 

1 Toute organisation, autre qu'une 

entreprise fédérale, qui est assujettie à la 

loi de la province de la Colombie-

Britannique intitulée Personal 

Information Protection Act, S.B.C. 2003, 

ch. 63, est exclue de l'application de la 

partie 1 de la Loi sur la protection des 

renseignements personnels et les 

documents électroniques à l'égard de la 

collecte, de l'utilisation et de la 

communication de renseignements 
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personnels qui s'effectuent à l'intérieur de 

la province de la Colombie-Britannique. 

 

  

Organizations in the Province of 

Quebec Exemption Order,  

SOR/2003-374 

Décret d’exclusion visant des 

organisations de la province de Québec, 

DORS/2003-374 

1 Any organization, other than a federal 

work, undertaking or business, that carries 

on an enterprise within the meaning of 

section 1525 of the Civil Code of Québec 

and to which An Act respecting the 

protection of personal information in the 

private sector, R.S.Q., c. P-39.1, applies is 

exempt from the application of Part 1 of 

the Personal Information Protection and 

Electronic Documents Act in respect of 

the collection, use and disclosure of 

personal information that occurs within 

the Province of Quebec. 

1 Toute organisation, autre qu’une 

entreprise fédérale, qui exploite une 

entreprise au sens de l’article 1525 du 

Code civil du Québec et qui est assujettie 

à la Loi sur la protection des 

renseignements personnels dans le secteur 

privé, L.R.Q., ch. P-39.1, est exclue de 

l’application de la partie 1 de la Loi sur la 

protection des renseignements personnels 

et les documents électroniques à l’égard 

de la collecte, de l’utilisation et de la 

communication de renseignements 

personnels qui s’effectuent à l’intérieur de 

la province de Québec. 

 

  

Personal Information Protection and 

Electronic Documents Act 

 

S.C. 2000, c. 5 

Loi sur la protection des renseignements 

personnels et les documents 

électroniques 

 

L.C. 2000, ch. 5 

3. The purpose of this Part is to establish, 

in an era in which technology increasingly 

facilitates the circulation and exchange of 

information, rules to govern the 

collection, use and disclosure of personal 

information in a manner that recognizes 

the right of privacy of individuals with 

respect to their personal information and 

the need of organizations to collect, use or 

disclose personal information for purposes 

that a reasonable person would consider 

appropriate in the circumstances. 

3. La présente partie a pour objet de fixer, 

dans une ère où la technologie facilite de 

plus en plus la circulation et l’échange de 

renseignements, des règles régissant la 

collecte, l’utilisation et la communication 

de renseignements personnels d’une 

manière qui tient compte du droit des 

individus à la vie privée à l’égard des 

renseignements personnels qui les 

concernent et du besoin des organisations 

de recueillir, d’utiliser ou de 

communiquer des renseignements 

personnels à des fins qu’une personne 

raisonnable estimerait acceptables dans 

les circonstances. 

 

5. (3) An organization may collect, use or 

disclose personal information only for 

5. (3) L’organisation ne peut recueillir, 

utiliser ou communiquer des 
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purposes that a reasonable person would 

consider are appropriate in the 

circumstances. 

renseignements personnels qu’à des fins 

qu’une personne raisonnable estimerait 

acceptables dans les circonstances. 

 

7. (1) For the purpose of clause 4.3 of 

Schedule 1, and despite the note that 

accompanies that clause, an organization 

may collect personal information without 

the knowledge or consent of the 

individual only if 

[…] 

(d) the information is publicly available 

and is specified by the regulations; 

[…] 

7. (1) Pour l’application de l’article 4.3 de 

l’annexe 1 et malgré la note afférente, 

l’organisation ne peut recueillir de 

renseignement personnel à l’insu de 

l’intéressé ou sans son consentement que 

dans les cas suivants : 

[…] 

d) il s’agit d’un renseignement 

réglementaire auquel le public a accès; 

[…] 

7. (2) For the purpose of clause 4.3 of 

Schedule 1, and despite the note that 

accompanies that clause, an organization 

may, without the knowledge or consent of 

the individual, use personal information 

only if 

 

(a) in the course of its activities, the 

organization becomes aware of 

information that it has reasonable grounds 

to believe could be useful in the 

investigation of a contravention of the 

laws of Canada, a province or a foreign 

jurisdiction that has been, is being or is 

about to be committed, and the 

information is used for the purpose of 

investigating that contravention; 

 

(b) it is used for the purpose of acting in 

respect of an emergency that threatens the 

life, health or security of an individual; 

 

(b.1) the information is contained in a 

witness statement and the use is necessary 

to assess, process or settle an insurance 

claim; 

 

(b.2) the information was produced by the 

individual in the course of their 

employment, business or profession and 

the use is consistent with the purposes for 

which the information was produced; 

7. (2) Pour l’application de l’article 4.3 de 

l’annexe 1 et malgré la note afférente, 

l’organisation ne peut utiliser de 

renseignement personnel à l’insu de 

l’intéressé ou sans son consentement que 

dans les cas suivants : 

 

a) dans le cadre de ses activités, 

l’organisation découvre l’existence d’un 

renseignement dont elle a des motifs 

raisonnables de croire qu’il pourrait être 

utile à une enquête sur une contravention 

au droit fédéral, provincial ou étranger qui 

a été commise ou est en train ou sur le 

point de l’être, et l’utilisation est faite aux 

fins d’enquête; 

 

b) l’utilisation est faite pour répondre à 

une situation d’urgence mettant en danger 

la vie, la santé ou la sécurité de tout 

individu; 

 

b.1) il s’agit d’un renseignement contenu 

dans la déclaration d’un témoin et dont 

l’utilisation est nécessaire en vue de 

l’évaluation d’une réclamation 

d’assurance, de son traitement ou de son 

règlement; 

 

b.2) il s’agit d’un renseignement produit 

par l’intéressé dans le cadre de son 

emploi, de son entreprise ou de sa 
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(c) it is used for statistical, or scholarly 

study or research, purposes that cannot be 

achieved without using the information, 

the information is used in a manner that 

will ensure its confidentiality, it is 

impracticable to obtain consent and the 

organization informs the Commissioner of 

the use before the information is used; 

 

(c.1) it is publicly available and is 

specified by the regulations; or 

 

(d) it was collected under paragraph 

(1)(a), (b) or (e). 

profession, et dont l’utilisation est 

compatible avec les fins auxquelles il a été 

produit; 

 

c) l’utilisation est faite à des fins 

statistiques ou à des fins d’étude ou de 

recherche érudites, ces fins ne peuvent 

être réalisées sans que le renseignement 

soit utilisé, celui-ci est utilisé d’une 

manière qui en assure le caractère 

confidentiel, le consentement est 

pratiquement impossible à obtenir et 

l’organisation informe le commissaire de 

l’utilisation avant de la faire; 

 

c.1) il s’agit d’un renseignement 

réglementaire auquel le public a accès; 

 

d) le renseignement a été recueilli au titre 

des alinéas (1)a), b) ou e). 

 

7. (3) For the purpose of clause 4.3 of 

Schedule 1, and despite the note that 

accompanies that clause, an organization 

may disclose personal information 

without the knowledge or consent of the 

individual only if the disclosure is 

[…] 

(b) for the purpose of collecting a debt 

owed by the individual to the 

organization; 

 

(c) required to comply with a subpoena or 

warrant issued or an order made by a 

court, person or body with jurisdiction to 

compel the production of information, or 

to comply with rules of court relating to 

the production of records; 

 

[…] 

(h.1) of information that is publicly 

available and is specified by the 

regulations; 

 

(i) required by law. 

7. (3) Pour l’application de l’article 4.3 de 

l’annexe 1 et malgré la note afférente, 

l’organisation ne peut communiquer de 

renseignement personnel à l’insu de 

l’intéressé ou sans son consentement que 

dans les cas suivants : 

[…] 

b) elle est faite en vue du recouvrement 

d’une créance que celle-ci a contre 

l’intéressé; 

 

c) elle est exigée par assignation, mandat 

ou ordonnance d’un tribunal, d’une 

personne ou d’un organisme ayant le 

pouvoir de contraindre à la production de 

renseignements ou exigée par des règles 

de procédure se rapportant à la production 

de documents; 

[…] 

h.1) il s’agit d’un renseignement 

réglementaire auquel le public a accès; 

 

i) la communication est exigée par la loi. 

 

26. (2) The Governor in Council may, by 26. (2) Il peut par décret : 
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order, 

[…] 

 

(b) if satisfied that legislation of a 

province that is substantially similar to 

this Part applies to an organization, a class 

of organizations, an activity or a class of 

activities, exempt the organization, 

activity or class from the application of 

this Part in respect of the collection, use or 

disclosure of personal information that 

occurs within that province 

 

[…] 

 

[…] 

 

b) s’il est convaincu qu’une loi 

provinciale essentiellement similaire à la 

présente partie s’applique à une 

organisation — ou catégorie 

d’organisations — ou à une activité — ou 

catégorie d’activités —, exclure 

l’organisation, l’activité ou la catégorie de 

l’application de la présente partie à 

l’égard de la collecte, de l’utilisation ou 

de la communication de renseignements 

personnels qui s’effectue à l’intérieur de 

la province en cause 

[…] 

 

SCHEDULE 1 

 

4.3.4 The form of the consent sought by 

the organization may vary, depending 

upon the circumstances and the type of 

information. In determining the form of 

consent to use, organizations shall take 

into account the sensitivity of the 

information. Although some information 

(for example, medical records and income 

records) is almost always considered to be 

sensitive, any information can be 

sensitive, depending on the context. For 

example, the names and addresses of 

subscribers to a newsmagazine would 

generally not be considered sensitive 

information. However, the names and 

addresses of subscribers to some special-

interest magazines might be considered 

sensitive. 

 

4.3.5 In obtaining consent, the reasonable 

expectations of the individual are also 

relevant. For example, an individual 

buying a subscription to a magazine 

should reasonably expect that the 

organization, in addition to using the 

individual’s name and address for mailing 

and billing purposes, would also contact 

the person to solicit the renewal of the 

ANNEXE 1 

 

4.3.4 La forme du consentement que 

l’organisation cherche à obtenir peut 

varier selon les circonstances et la nature 

des renseignements. Pour déterminer la 

forme que prendra le consentement, les 

organisations doivent tenir compte de la 

sensibilité des renseignements. Si certains 

renseignements sont presque toujours 

considérés comme sensibles, par exemple 

les dossiers médicaux et le revenu, tous 

les renseignements peuvent devenir 

sensibles suivant le contexte. Par exemple, 

les nom et adresse des abonnés d’une 

revue d’information ne seront 

généralement pas considérés comme des 

renseignements sensibles. Toutefois, les 

nom et adresse des abonnés de certains 

périodiques spécialisés pourront l’être. 

 

4.3.5 Dans l’obtention du consentement, 

les attentes raisonnables de la personne 

sont aussi pertinentes. Par exemple, une 

personne qui s’abonne à un périodique 

devrait raisonnablement s’attendre à ce 

que l’entreprise, en plus de se servir de 

son nom et de son adresse à des fins de 

postage et de facturation, communique 

avec elle pour lui demander si elle désire 
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subscription. In this case, the organization 

can assume that the individual’s request 

constitutes consent for specific purposes. 

On the other hand, an individual would 

not reasonably expect that personal 

information given to a health-care 

professional would be given to a company 

selling health-care products, unless 

consent were obtained. Consent shall not 

be obtained through deception. 

que son abonnement soit renouvelé. Dans 

ce cas, l’organisation peut présumer que la 

demande de la personne constitue un 

consentement à ces fins précises. D’un 

autre côté, il n’est pas raisonnable qu’une 

personne s’attende à ce que les 

renseignements personnels qu’elle fournit 

à un professionnel de la santé soient 

donnés sans son consentement à une 

entreprise qui vend des produits de soins 

de santé. Le consentement ne doit pas être 

obtenu par un subterfuge. 

 

  

Regulations Specifying Publicly 

Available Information,  

SOR/2001-7 

Règlement précisant les renseignements 

auxquels le public a accès,  

DORS/2001-7 

1 The following information and classes 

of information are specified for the 

purposes of paragraphs 7(1)(d), (2)(c.1) 

and (3)(h.1) of the Personal Information 

Protection and Electronic Documents Act: 

 

[…] 

(b) personal information including the 

name, title, address and telephone number 

of an individual that appears in a 

professional or business directory, listing 

or notice, that is available to the public, 

where the collection, use and disclosure of 

the personal information relate directly to 

the purpose for which the information 

appears in the directory, listing or notice; 

 

(c) personal information that appears in a 

registry collected under a statutory 

authority and to which a right of public 

access is authorized by law, where the 

collection, use and disclosure of the 

personal information relate directly to the 

purpose for which the information appears 

in the registry; 

 

(d) personal information that appears in a 

record or document of a judicial or quasi-

judicial body, that is available to the 

1 Les renseignements et catégories de 

renseignements ci-après sont précisés 

pour l’application des alinéas 7(1)d), 

(2)c.1) et (3)h.1) de la Loi sur la 

protection des renseignements personnels 

et les documents électroniques: 

 

[…] 

b) les renseignements personnels, y 

compris les nom, titre, adresse et numéro 

de téléphone, qui figurent dans un 

répertoire, listage ou avis à caractère 

professionnel ou d’affaires qui est 

accessible au public, si la collecte, 

l’utilisation et la communication de ces 

renseignements sont directement liées à la 

raison pour laquelle ils figurent dans le 

répertoire, listage ou avis; 

 

c) les renseignements personnels qui 

figurent dans un registre, qui sont 

recueillis aux termes d’une autorisation 

législative et pour lesquels un droit 

d’accès public est autorisé par la loi, si la 

collecte, l’utilisation et la communication 

de ces renseignements sont directement 

liées à la raison pour laquelle ils figurent 

dans le registre; 
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public, where the collection, use and 

disclosure of the personal information 

relate directly to the purpose for which the 

information appears in the record or 

document 

 

[…] 

d) les renseignements personnels qui 

figurent dans un dossier ou document 

d’un organisme judiciaire ou quasi 

judiciaire, qui est accessible au public, si 

la collecte, l’utilisation et la 

communication de ces renseignements 

sont directement liées à la raison pour 

laquelle ils figurent dans le dossier ou 

document 

[…] 
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