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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

It would fly in the face of increasing concerns about access to justice in Canada to 

… require RBC to bring yet another motion. A legal system which is 

unnecessarily complex and rule-focused is antithetical to access to justice. RBC 

has brought two motions and made two trips to this court over a several year 

period – simply to discern how much remains outstanding on the Trangs’ 

mortgage to enforce a valid judgment. The principal amount of this judgment is 

only $26,122.76. 

My colleague would require RBC to bring yet another motion. I cannot agree. 

Form should not triumph over substance. Many creditors are not as sophisticated 

as RBC, and can ill-afford the expense of being in and out of court to enforce a 

valid judgment for a relatively modest amount. 

Reasons for Judgment of the Ontario Court of Appeal, dated December 9, 2014, 

Docket C57306, 2014 ONCA 883, Application Record, Tab B4 [ONCA 

Reasons] at paras. 113-114, per Hoy A.C.J.O., dissenting 

 This case raises significant questions about the effect of the federal private sector privacy 1.

statute, the Personal Information Protection and Electronic Documents Act (“PIPEDA”), on a 

court’s jurisdiction to order production of personal information and the extent to which consent 

to disclosure of that necessary information can be implied in the context of execution of a 

judgment. It also highlights a very real access to justice problem that plagues both large and 

small judgment creditors. 

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5 

[PIPEDA] 

 The personal information at issue is needed to enforce a judgment obtained against 2.

individuals who have successfully stymied the administration of justice by refusing to produce or 

consent to production of mortgage information required by the sheriff to enforce the judgment. If 

leave is granted, this Honourable Court would determine the appropriate balance between: (a) the 

right of a judgment creditor to obtain information necessary to enforce its judgment against a 

publically-known asset of a judgment debtor; and (b) the privacy rights of the judgment debtor. 

 The issues raised are of such importance that a five-judge panel of the Court of Appeal 3.

for Ontario divided three-to-two on whether to overrule a decision it had reached just three years 

earlier, in Citi Cards Canada Inc. v. Pleasance. The Applicant Royal Bank of Canada (“RBC”) 
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submits that the dissent of Associate Chief Justice Hoy (Justice Sharpe concurring) is correct, 

and raises sufficient concerns about the majority’s decision to merit leave to appeal to this Court. 

Citi Cards Canada Inc. v. Pleasance, 2011 ONCA 3, 103 O.R. (3d) 241 (leave 

to appeal to the SCC not sought) [Citi Cards] 

 In 2010, after the individual Respondents (the “Trangs”) failed to repay a loan, RBC 4.

obtained judgment of approximately $26,000, plus interest and costs. RBC scheduled two 

judgment debtor examinations, which the Trangs did not attend. RBC sought to enforce its 

judgment by means of a writ of seizure and sale against a property that the Trangs own – a 

property which is listed in the public registry. The sheriff required RBC to provide a mortgage 

discharge statement from the Trangs’ first mortgagee, the Respondent Bank of Nova Scotia 

(“Scotiabank”), before enforcing the writ. That statement was necessary to allow the sheriff to 

determine the amount of equity in the property after satisfaction of the Scotiabank mortgage. 

Had the Trangs attended their scheduled examinations, they would have been required to provide 

RBC with a discharge statement from Scotiabank, but since they did not, RBC sought a copy 

from Scotiabank. Scotiabank refused, citing the Court of Appeal’s interpretation of PIPEDA in 

Citi Cards, which prohibited it from providing a statement to RBC without the Trangs’ consent. 

 RBC sought an order requiring Scotiabank to produce the discharge statement, 5.

submitting, inter alia, that the Trangs’ consent to its disclosure could be implied under PIPEDA, 

or that consent was not required in light of ss. 7(3)(c) and (i) of PIPEDA, which provide:  

[A]n organization may disclose personal information without the knowledge or 

consent of the individual only if the disclosure is: … 

(c) required to comply with a subpoena or warrant issued or an order made 

by a court, person or body with jurisdiction to compel the production of 

information, or to comply with rules of court relating to the production of 

records; … 

(i) required by law. 

 The majority of the Court of Appeal emphasized in the first paragraph of its reasons that 6.

this case “raises important issues about the interpretation and application of [PIPEDA].” With 

respect, the majority interpreted PIPEDA in a manner that unduly elevates the presumed privacy 

interests of two disengaged judgment debtors over: (a) the interest of a judgment creditor in 
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recovering its proven debt; (b) the interest of the courts in making enforceable orders; and (c) the 

interest of Canadians in access to a justice system that fulfills its role efficiently and effectively. 

ONCA Reasons, at para. 1 

 This Court has not yet had an opportunity to address the appropriate balance of these or 7.

similar interests. In Pro Swing Inc. v. Elta Golf Inc., which considered the enforcement of a 

foreign judgment, the majority of this Court noted that “the order enjoining Elta to provide all 

credit card receipts, accounts receivable, contracts, etc. could be problematic” in light of the 

personal information in the documents. However, no submissions had been made on this point. 

The Chief Justice pointed out in dissent that s. 7(3)(c) of PIPEDA allows private organizations to 

disclose personal information without the knowledge or consent of the individual, if required by 

court order. The lack of submissions prevented this Court from dealing with these issues, as to do 

so “would amount to an inappropriate transformation of the proceedings.” The instant case 

would present this Court with an opportunity to consider, on full submissions, the s. 7(3)(c) 

exemption in the federal privacy legislation, and to provide much-needed guidance to lower 

courts regarding ordering disclosure of personal information in many different circumstances. 

Pro Swing Inc. v. Elta Golf Inc., 2006 SCC 52, [2006] 2 S.C.R. 612, at para. 60 

(per Deschamps J.) and paras. 120-121 (per McLachlin C.J., dissenting) 

 Lower courts have taken a wide range of approaches to the question of whether ss. 8.

7(3)(c) and (i) of PIPEDA enhance, maintain or restrict the pre-existing jurisdiction and 

discretion of courts to order production of personal information. As this Court recently noted in 

R. v. Spencer, the statutory framework provided by PIPEDA is not particularly illuminatory. This 

has led to confusion within the lower courts that raises administration of justice, access to justice, 

and privacy issues that require direction from this Court. 

R. v. Spencer, 2014 SCC 43, 375 D.L.R. (4th) 255, at para. 60 

 The majority of the court below upheld its prior decision in Citi Cards, and found that the 9.

only way a court could make an order that satisfies s. 7(3)(c) of PIPEDA is for the judgment 

creditor to bring multiple, costly motions that wind an intricate path through the Rules of Civil 

Procedure. To enable a sale by the sheriff, the only information a judgment creditor needs is a 

discharge statement for each prior registered mortgage – all of the other necessary information, 
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including information about the property and each mortgage, is publically available. If the debtor 

appears at his scheduled examination, as required, he would have to produce such a statement. 

Yet, if he does not, then, according to the majority below, the judgment creditor must: 

 File a certificate of non-attendance and move for an order requiring the debtor’s a)

attendance at a second judgment debtor examination; 

 Schedule and attend the examination, which requires paying for a certified court b)

reporter and may require paying to rent a space; 

 If the debtor does not attend the second examination, move specifically under rule c)

60.18(6)(a) for an order compelling the mortgagee to attend an examination; 

 If the mortgagee attends, ask its representative to produce a discharge statement; d)

 If the mortgagee refuses on the basis that PIPEDA does not allow it to produce a e)

discharge statement, move for an order compelling production; 

 If the court finds that it has jurisdiction to order production, and if it finds that the f)

ambiguous “difficulty” requirement of rule 60.18(6)(a) has been satisfied, obtain 

an order for the production of a discharge statement from the mortgagee; and 

 Provide the order to the mortgagee, and receive the discharge statement. g)

The judgment creditor would need to complete most or all of these seven separate steps before it 

could even begin the process of seizure and sale of the debtor’s real property. 

ONCA Reasons, at paras. 9, 79; Rules of Civil Procedure, R.R.O. 1990, Reg. 

194, r. 60.18(6)(a) [Rules] 

 All judgment creditors will have to satisfy these steps to obtain necessary information 10.

from a third party, whether their award resulted from an action in contract, tort or restitution; a 

proceeding for child or spousal support; a proceeding before the human rights tribunal, landlord 

and tenant board, or other administrative process; a private arbitration; a negotiated settlement 

registered with the court; or any other process that yields a judgment that can be enforced as a 

court order. Such judgment creditors will include parties who may have subsequent 

encumbrances on real property, such as some second mortgagees. 

 By affirming Citi Cards, the majority of the Court of Appeal supports a regime that has 11.

been criticized as creating such a technical, inefficient, and complex process that it “require[s] 
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something approaching rocket science [to] recover[] the amount of a judgment, once it has been 

awarded.” As Associate Chief Justice Hoy explained in her well-reasoned dissent, the majority’s 

approach is a victory of form over substance. While the majority relies on PIPEDA, the order 

sought by RBC would have no greater impact on the debtors’ privacy interests than a rule 60.18 

order. (Indeed, a rule 60.18 examination might result in more personal information being 

disclosed than a copy of the discharge statement.) The result is a denial of “the substantive aspect 

of access to justice … access to just results, not simply to process for its own sake.” 

EnerWorks Inc. v. Glenbarra Energy Solutions Inc., 2012 ONSC 748, 39 C.P.C. 

(7th) 190, at para. 7, per Master Short [EnerWorks]; AIC Limited v. Fischer, 

2013 SCC 69, [2013] 3 S.C.R. 949, at para. 56 [AIC Limited] 

See also Toronto Dominion Bank v. Sawchuk, 2011 ABQB 757, 209 A.C.W.S. 

(3d) 691, at para. 8 (interpreting PIPEDA’s application to the third party 

disclosure of a mortgage statement under Alberta rules of court: “Even if [Citi 

Cards] were not distinguishable from the case at bar, I decline to follow it…The 

appropriateness of disclosure in these circumstances requires balancing a range 

of the debtor’s rights and not just an abstract consideration of privacy rights”); 

Aecon Industrial Western v. International Brotherhood of Boilermakers, Iron 

Ship Builders, Blacksmiths, Forgers and Helpers, Local Lodge No. 146, 2013 

ABQB 122, 558 A.R. 108, at paras. 10, 18 (interpreting Alberta’s privacy law in 

contrast to PIPEDA: “it cannot have been the intent of the [law] to tie up 

information and thereby create a modern version of civil debtor’s prison so as to 

frustrate an execution debtor’s timely satisfaction of their debts”);          

Easybank Inc. v. Spagnuolo Estate, [2012] O.J. No. 6528, at paras. 2, 4 (Sup. 

Ct.) (QL) [Easybank] (making an order for third party disclosure, without going 

through the Citi Cards regime); Mountain Province Diamonds Inc. v. De Beers 

Canada Inc., 2014 ONSC 2026, 239 A.C.W.S. (3d) 226, at paras. 58-61 

(approving the interpretation of Citi Cards in Easybank, ibid., and finding that 

Gray J.’s stricter interpretation in this case was not the right approach) 

 PIPEDA issues raised in the instant case extend far beyond even the important judgment 12.

creditor context. In both Citi Cards and here, the Court of Appeal held that PIPEDA “does not 

contemplate a balancing between the privacy rights of the individual and the interests of a third-

party organization.” It is clear from the very nature of many of the exemptions in s. 7(3) of 

PIPEDA, which permit disclosure without the knowledge or consent of the affected individual, 

that their purpose is to balance and protect third party and public interests as well. This includes 

an interest in the enforcement of a judgment obtained in a lawful proceeding. The court below is 

clearly wrong in its admonition that the only relevant interests under PIPEDA are those of the 

individual and those of the organization that collected her personal information. This view results 

in an undue emphasis on the presumed privacy interest of the individual, to the detriment of the 

careful balance of rights Parliament intended. Since individual privacy rights inevitably conflict 
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with multiple legitimate private and public interests in access to information, the majority’s 

misunderstanding of this federal statute is likely to have wide-ranging detrimental effects. 

ONCA Reasons, at paras. 26, 47, citing Citi Cards, supra, at para. 23 

 Flowing from this denial of third party interests, the majority also found that the 13.

relationship between the individual and the party seeking disclosure “has no role to play” in 

assessing the sensitivity of personal information and whether consent to disclosure to that 

requester can be implied under PIPEDA. By adopting an approach to PIPEDA that requires a 

court to ignore who is seeking the personal information, and why they do so, the Ontario Court 

of Appeal has made an error of sufficient magnitude to warrant timely correction by this Court. 

ONCA Reasons, at para. 47 

 Finally, the significance of this case is further illustrated by the fact that the Court of 14.

Appeal appointed the Privacy Commissioner of Canada as amicus, to fully argue the privacy 

issues before it. RBC has advised the Privacy Commissioner of this application for leave to 

appeal. If the respondents continue to not participate in this proceeding, RBC will not object to 

the Privacy Commissioner having the same role in this Court as in the court below. 

B. Statement of Facts 

 As indicated on the public record, a first mortgage in favour of Scotiabank was registered 15.

against the Trangs’ Toronto property in 2005 in the maximum principal amount of $262,500 plus 

interest. The Trangs then borrowed approximately $35,000 from RBC secured against their 

property a few years later. By 2010, their loan from RBC was in default. RBC sued the Trangs 

and, on December 17, 2010, RBC won default judgment in the amount of $26,122.76, plus 

interest and costs. The Trangs never defended the lawsuit or appeared in court. 

ONCA Reasons, at para. 9 

 In order for the sheriff to sell the Trangs’ interest in the property pursuant to a writ of 16.

seizure and sale, the sheriff advised RBC that it would need a discharge statement from 

Scotiabank disclosing the balance owing to Scotiabank under the first mortgage. The sheriff has 

advised RBC that it will not proceed to execute the writ without the discharge statement. 

ONCA Reasons, at para. 2 
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 Despite two efforts to examine the Trangs in aid of execution, RBC has been unable to 17.

obtain a discharge statement, or any other information about other realizable assets, from them. It 

has also been unable to obtain their consent to the disclosure of a discharge statement by 

Scotiabank. The Trangs did not appear at either of the scheduled examinations, despite an order 

requiring their attendance on the second occasion. RBC then asked Scotiabank to provide a 

discharge statement. In November 2011, Scotiabank advised RBC that PIPEDA precluded 

Scotiabank from doing so, unless the Trangs consented. 

ONCA Reasons, at para. 9 

Reasons for Judgment of the Ontario Superior Court of Justice, dated June 6, 

2012, Court File No. 6464/10, 2012 ONSC 3272, Application Record, Tab B1, 

at para. 4 [SCJ Reasons] 

C. Judicial History 

1. Superior Court of Justice, 2012 ONSC 3272 

 In May 2012, RBC brought a motion to compel Scotiabank to produce a discharge 18.

statement. No one appeared on the motion on behalf of either the Trangs or Scotiabank. 

SCJ Reasons, at paras. 1, 55 

 In his June 6, 2012 reasons, Justice Gray found that discharge statements had been 19.

provided almost as a matter of course in years past. He described the typical scenario as follows: 

In some cases … statements of this sort will be sought without the express 

consent of the mortgagor. Examples include sales under power of sale by a second 

or subsequent mortgagee, and, as in this case, sales by execution creditors. In such 

cases, the express consent of the mortgagor is unlikely to be obtained for obvious 

reasons, since provision of consent will facilitate enforcement and it is not in the 

interest of the mortgagor to assist. Nevertheless, enforcement cannot proceed 

without obtaining the required information from the prior mortgagee. As noted 

earlier, the problem really comes up only where the prior mortgage is in good 

standing. Where the prior mortgage is not in good standing the mortgagee will 

take its own enforcement proceedings. [Emphasis added.] 

SCJ Reasons, at para. 12 

 Gray J. noted that where a prior mortgagee takes its own enforcement proceedings, 20.

subsequent encumbrancers are entitled to notice and the right to redeem, and are therefore 
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entitled to the information at issue. This would include second mortgagees and other types of 

encumbrancers, as well as execution creditors, receiving such notice. 

SCJ Reasons, at para. 5 

 Justice Gray expressed his sympathy for RBC’s position, but held that the Court of 21.

Appeal’s decision in Citi Cards prohibited him from making the requested order. That is 

because, according to Citi Cards, such a disclosure order is not an “order” for the purposes of 

satisfying the PIPEDA exception at s. 7(3)(c), and so is prohibited by that legislation. 

SCJ Reasons, at para. 5 (PIPEDA, s. 7(3)(c) is reproduced at paragraph ••, above) 

 Citi Cards held that a judgment creditor could not rely on the superior court’s powers of 22.

declaratory relief to fit within the section 7(3)(c) exception in the absence of a specific law 

requiring a prior mortgagee to disclose a discharge statement to a judgment creditor when that 

prior mortgage is not subject to its own enforcement proceedings. Rather, the only possible 

option for fitting into the exception was by a motion under the Rules for an order to examine a 

third party in aid of execution. Given the facts of the case, the Court of Appeal in Citi Cards 

found it unnecessary to determine the issue definitively. It cited rule 60.18(6)(a) for authority: 

[60.18] (6) Where any difficulty arises concerning the enforcement of an order, 

the court may, 

(a) make an order for the examination of any person who the court 

is satisfied may have knowledge of the matters set out in      

subrule (2) [including, at (2)(b): the debtor’s income and property]. 

Citi Cards, supra 

 Since RBC sought an order for third party disclosure as a judgment creditor, Justice Gray 23.

concluded that he was bound by Citi Cards and “[did] not have the luxury of declining to follow 

[it].” He dismissed RBC’s motion accordingly. 

2. Court of Appeal for Ontario, 2012 ONCA 902 

 An appeal of Justice Gray’s decision was quashed by the Court of Appeal on the grounds 24.

that it was an interlocutory decision. None of the respondents appeared. 

Reasons for Judgment of the Ontario Court of Appeal, dated December 21, 

2012, Docket C55684, 2012 ONCA 902, Application Record, Tab B2, at para. 7 
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 Following the Court of Appeal’s decision, RBC examined a representative of Scotiabank, 25.

who attended voluntarily with counsel. At the examination, Scotiabank again refused to produce 

a discharge statement on the grounds that it was prohibited by PIPEDA from doing so. 

ONCA Reasons, at para. 9 

3. Superior Court of Justice, 2013 ONSC 4198 

 RBC brought a further motion before Justice Gray to compel Scotiabank to produce a 26.

discharge statement. Again, none of the respondents appeared, though Scotiabank sent a letter to 

RBC for purposes of the motion, confirming that it interpreted Citi Cards as prohibiting 

disclosure of the discharge statement, and also confirming that it would comply with any order 

ultimately made for production. The motion, heard on June 13, 2013, was dismissed. Justice 

Gray held that the examination of Scotiabank did not add to the substantive argument that RBC 

was entitled to a discharge statement. He maintained that Citi Cards precluded the release of the 

requested information, and that only an appellate court had the power to overrule that precedent. 

Reasons for Judgment of the Ontario Superior Court of Justice, dated June 18, 

2013, Court File No. 6464/10, 2013 ONSC 4198, Application Record, Tab B3, 

at paras. 12, 13 

4. Court of Appeal for Ontario, 2014 ONCA 883 

 On appeal from Justice Gray’s second decision in the matter, RBC argued, inter alia, that 27.

Citi Cards had been wrongly decided, or that it was distinguishable. 

ONCA Reasons, at para. 3 

 Justice Laskin (Cronk and Blair JJ.A. concurring) dismissed RBC’s appeal and affirmed 28.

the approach in Citi Cards. He held, among other things, that PIPEDA protected the discharge 

statement from being disclosed without the Trangs’ consent unless RBC could fit itself into the 

narrow exception suggested in Citi Cards. That exception was found at rule 60.18(6)(a) of the 

Rules, which permits the court to order an examination of a third party in aid of execution 

“[w]here any difficulty arises concerning the enforcement of an order [and] the court is satisfied 

[the third party] may have knowledge of the [relevant] matters.” 

 As RBC had experienced difficulty enforcing its judgment, Laskin J.A. held that RBC 29.

has recourse to rule 60.18(6) to obtain an order requiring Scotiabank to attend an examination. 
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Justice Laskin opined that Scotiabank would have been required by rule 34.10(2)(b) and (3) to 

“bring to the examination and produce for inspection” a copy of the discharge statement. Since 

RBC had not followed this path, it was not entitled to an order for production. 

ONCA Reasons, at paras. 79-80, 82; Rules, supra, rr. 34.10(2)(b)-(3), 

60.18(6)(a) 

 Unlike her colleagues, Associate Chief Justice Hoy (Sharpe J.A. concurring) would have 30.

overruled Citi Cards. She found a court order to be unnecessary, because the Trangs impliedly 

consented to the disclosure of the discharge statement. PIPEDA allows for implied consent for 

“less sensitive” information, if disclosure accords with the reasonable expectations of the person 

to whom the information belongs. She held that the information at issue was “less sensitive.” 

ONCA Reasons, at paras. 116-118, 121-123, citing PIPEDA, supra, Schedule 1, 

cl. 4.3.6 

 The Associate Chief Justice held that, even if the outstanding balance on the Trangs’ 31.

mortgage was “sensitive” personal information, it became “less sensitive” when RBC won its 

judgment against them and scheduled a judgment debtor examination. Had they attended as they 

were obligated to do, the Trangs would have been required to disclose the information to RBC at 

that time. In any event, she held that: 

It would be unreasonable for the mortgagor to think that any privacy rights he or 

she might enjoy in the information as to the current state of the mortgage could 

stand in the way of creditors enforcing their legal rights. … [A] reasonable 

mortgagor would certainly consider it appropriate that his or her mortgagee 

provide a statement to his or her ‘creditor’ … once that creditor scheduled [a 

judgment debtor’s] examination. 

ONCA Reasons, at paras. 121, 123 

 The dissent further held that, even if there were no implied consent, a court may order 32.

Scotiabank to produce the discharge statement. Such an order need not be sought under rule 

60.18(6)(a) of the Rules. There is no distinction between a motion under that specific rule and 

any other motion for production: an exercise of the court’s discretion is involved either way, and 

any such motion could ground an order that satisfies the “order made by a court” exception in s. 

7(3)(c) of PIPEDA. 

 Finally, Hoy A.C.J.O. held that the process propounded by the majority was 33.
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unnecessarily complex and limiting: “It would fly in the face of increasing concerns about access 

to justice in Canada to dismiss this appeal and require RBC to bring yet another motion.” She 

would have allowed the appeal, and ordered Scotiabank to disclose the discharge statement to 

RBC. 

ONCA Reasons, at paras. 110-111, 113-114 

PART II - QUESTIONS IN ISSUE 

 On an application for leave to appeal, the only issue is whether the application raises a 34.

question that, by reason of its public importance, its nature or its significance, warrants leave.  

Supreme Court Act, R.S.C. 1985, c. S-26, s. 40(1) 

PART III - STATEMENT OF ARGUMENT 

A. The decision below misconstrues PIPEDA 

 The privacy of personal information is an important value, and RBC takes seriously the 35.

duty that it and other financial institutions have to protect clients’ financial and other personal 

information from unlawful disclosure. That said, privacy rights frequently conflict with equally 

important interests. As this Court noted in Edmonton Journal v. Alberta (Attorney General), 

“While the Court in these cases has recognized the need to protect privacy, it has also 

consistently stressed that ‘[c]laims to privacy must, of course, be balanced against other societal 

needs, and in particular law enforcement.’”  

Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, [1990] 

1 W.W.R. 577, at p. 1363 (cited to S.C.R.); see also BMG Canada Inc. v. Doe, 

2005 FCA 193, [2005] 4 F.C.R. 81, 252 D.L.R. (4th) 342, at para. 38 [BMG 

Canada] (finding that a Norwich order can be used to require an internet service 

provider to disclose subscriber information: “Privacy rights are significant and 

they must be protected. In order to achieve the appropriate balance between 

privacy rights and the public interest in favour of disclosure, PIPEDA provides 

protection over personal information that is collected, held and used by 

organizations and allows disclosure of such information only in certain 

circumstances, enumerated in subsection 7(3).”) [Emphasis added.] 

 In the PIPEDA context, this balance is struck largely through: 36.

 the concept of implied consent, which will “generally be appropriate when the a)

information is less sensitive” (PIPEDA, Schedule 1, principle 4.3.6); and  
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 the exceptions in the Act, which allow collection, use and disclosure of personal b)

information without the affected individual’s knowledge or consent, in 

recognition of competing interests (PIPEDA, s. 7(3)).  

In this case and Citi Cards, the Ontario Court of Appeal erred both in its overall approach to the 

interests that can be balanced under PIPEDA, and in the specific application of “implied 

consent” as well as the statutory exemptions. It did not adopt the “flexibility, common sense and 

pragmatism” that other courts have adopted when interpreting the relevant sections of PIPEDA. 

Englander v. TELUS Communications Inc., 2004 FCA 387, [2005] 2 F.C.R. 

572, 247 D.L.R. (4th) 276, at para. 46 (“[E]ven though Part 1 [which includes s. 

7(3)] and Schedule 1 of the Act purport to protect the right of privacy, they also 

purport to facilitate the collection, use and disclosure of personal information by 

the private sector. In interpreting this legislation, the court must strike a balance 

between two competing interests. Furthermore, because of its non-legal drafting, 

Schedule 1 does not lend itself to typical rigorous construction. In these 

circumstances, flexibility, common sense and pragmatism will best guide the 

Court.”) 

1. Third party and public interests must be balanced with privacy rights 

 The majority of the Ontario Court of Appeal held that the only balancing of interests 37.

permitted under PIPEDA is between the organization that originally collected the information, 

and the individual who provided it. Citing Citi Cards, the majority specifically held that PIPEDA 

“does not contemplate a balancing between the privacy rights of the individual and the interests 

of a third-party organization.” 

ONCA Reasons, paras. 26, 47 

 This is clearly wrong. The exceptions in s. 7(3) demonstrate that PIPEDA recognizes and 38.

protects a broad range of public and private interests in disclosure, including those of third 

parties. Permissible disclosure without the individual’s knowledge or consent includes disclosure: 

 To litigants and the courts, if required under the rules of court; a)

 To anyone, if a court or tribunal with the power to order production so orders; b)

 To an investigative body, for investigating the breach of an agreement or national c)

security; 

 To the government, for law enforcement, or the conduct of international affairs; d)

 To anyone, if the information is needed because of an emergency;  e)
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 To another organization, for research, or historical conservation;  f)

 To anyone, if the information is public and disclosure is consistent with the g)

Regulations; and 

 To anyone, if disclosure is required by law. h)

PIPEDA, supra, s. 7(3)(a)-(h.2); see also ONCA Reasons, para. 104, per Hoy 

A.C.J.O., dissenting (“As the motion judge observed … the state of account 

between a mortgagor and a mortgagee does not simply govern the rights 

between those parties. As he wrote, ‘It also defines the value of the equity of 

redemption, and will affect priorities as among mortgagees and creditors.’”) 

 By interpreting PIPEDA in a way that excludes consideration of the interests of third 39.

parties with respect to any of these exemptions, the Court of Appeal has made a significant error 

with respect to a federal statute. Given that PIPEDA is applied constantly, to virtually all private 

organizations that collect personal information for commercial purposes, this error will result in 

the misapplication of PIPEDA in all types of cases, not only those involving judgment creditors. 

 The majority held that in assessing the sensitivity of personal information, for purposes of 40.

determining whether consent to its disclosure can be implied pursuant to principle 4.3.4 of 

Schedule 1 to PIPEDA, the relationship between the individual and the party seeking disclosure 

“has no role to play.” Again, this is a serious error. Reasonable expectations of privacy cannot be 

assessed properly without considering who will be receiving the information. The dissent quite 

appropriately took into account the fact that if the Trangs had complied with their duty to appear 

for the examination in aid of execution, they would have been required to produce their 

discharge statement to RBC. In concluding that consent to disclosure of the discharge statement 

to RBC could be implied, the dissent engaged in a contextual analysis of the reasonable privacy 

expectations of a mortgagor vis-à-vis a judgment creditor. RBC submits that the dissent’s 

approach and conclusion are correct. At the very least, the dissent raises issues of public 

importance that should be addressed by this Court. 

ONCA Reasons, para. 47 (per LAskin J.A.) and paras. 118-125 (per Hoy 

A.C.J.O.) 

2. PIPEDA does not diminish the courts’ power to order production 

 Without delving too far into the merits of RBC’s proposed appeal, it is noteworthy that 41.

the division in the court below demonstrates the difficulty that the lower courts have had in 
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determining the effect of PIPEDA on their ability to order disclosure of personal information. 

Clarifying this issue is pivotal to the administration of justice, and to the proper application of 

individuals’ privacy rights. 

 Paragraph 7(3)(c) of PIPEDA provides:  42.

[A]n organization may disclose personal information without the knowledge or consent 

of the individual only if the disclosure is: 

(c) required to comply with a subpoena or warrant issued or an order made by a 

court, person or body with jurisdiction to compel the production of information, 

or to comply with rules of court relating to the production of record; [emphasis 

added] 

 As Justice Perell of the Ontario Superior Court noted in Mountain Province, there have 43.

been “cases in which s. 7(3)(c) of PIPEDA seems to have been used by a court as a free-standing 

jurisdiction to authorize the disclosure of personal information in appropriate circumstances.” 

This Court recently rejected a similar interpretation of s. 7(3)(c.1)(ii) of PIPEDA in R. v. 

Spencer, finding that this exception permitting disclosure without consent to a government 

institution that has identified its lawful authority to obtain the information does not create a new, 

free-standing police search and seizure power. 

Mountain Province, supra, at para. 62 (Perell J. does not adopt this approach, 

but does find a court order for disclosure would satisfy s. 7(3)(c) of PIPEDA); 

see Re Southlake Regional Health Centre Employees’ Credit Union Ltd., 2012 

ONSC 2530, 2012 CarswellOnt 5175, at para. 13 (WL) [Southlake] (cited in 

Mountain Province, ibid.) 

R. v. Spencer, supra at para. 71 

 Other courts have, like Hoy A.C.J.O and Sharpe J.A. in this case, relied upon their 44.

inherent jurisdiction or a robust and pragmatic interpretation of their statutory jurisdiction to 

make orders that satisfy the s. 7(3)(c) exception. This is in contrast to the highly technical 

approach of the majority below, who found that rule 60.18 was the sole source of jurisdiction for 

an order that would satisfy PIPEDA (even though the rule 60 regime has the same, or an even 

greater, impact on privacy as the dissent’s more efficient and economical approach). 

See model vesting orders in Ontario, Quebec and British Columbia, all of which 

contemplate the court exercising discretion to authorize production of personal 

information under the applicable insolvency statutes: Approval and Vesting 

Order (Ont.), at para. 6, online: 
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<http://www.ontariocourts.ca/scj/files/forms/com/approval-and-vesting-order-

EN.doc>; Approval and Vesting Order (Que.) at para. 27, online: 

<hhttp://www.barreaudemontreal.qc.ca/sites/default/files/vestingorder_may2014

.doc>; Model Approval and Vesting Order (B.C.), at para. 6 online: 

<http://www.courts.gov.bc.ca/supreme_court/practice_and_procedure/practice_

directions/civil/PD%20-%2040%20-

%20Model%20Approval%20and%20Vesting%20Order.pdf>   

Easybank, supra, at paras. 2, 4; Mountain Province, supra, at para. 62 

 RBC submits that s. 7(3)(c) of PIPEDA does not diminish the pre-existing powers of the 45.

courts to order production. As noted by Justice Georgina Jackson and Professor Janis Sarra: 

First, the source of the inherent jurisdiction of a superior court is derived from its 

nature as a court of law. Second a court may exercise its inherent jurisdiction even 

in respect of matters that are regulated by statute or by rule of court, so long as it 

can do so without contravening any statutory provision. Third, inherent 

jurisdiction may be invoked by anyone, whether a party or not, and in respect of 

matters that are not raised as issues in the litigation between the parties. … 

[I]inherent jurisdiction of the court may be defined as “being the reserve or fund 

of powers, a residual source of powers, which the court may draw upon as 

necessary whenever it is just or equitable to do so, and in particular to ensure the 

observance of the due process of law, to prevent improper vexation or oppression, 

to do justice between the parties and to secure a fair trial between them.” 

[Emphasis added.] 

Madam Justice Georgina R. Jackson (Alta. C.A.) & Dr. Janis P. Sarra, 

“Selecting the Judicial Tool to get the Job Done: An Examination of Statutory 

Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency 

Matters” Dr. Janis P. Sarra, ed., 2007 ANNREVINSOLV 3, at pp. 1, 19 (WL) 

[Jackson & Sarra] 

See also I.H. Jacob, “The Inherent Jurisdiction of the Court,” 23 Curr. Legal 

Probs. 23 at pp. 27-28, cited in R. v. Caron, 2011 SCC 5, [2011] 1 S.C.R. 78, at 

para. 24; 80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd., [1972] 2 O.R. 

280, at p. 282, 25 D.L.R. (3d) 386 (C.A.); Doucet-Boudreau v. Nova Scotia 

(Minister of Education), 2003 SCC 62, [2003] 3 S.C.R. 3, at para. 71; Cook v. Ip 

et al., (1985) 52 O.R. (2d) 289, 22 D.L.R. (4th) 1, at p. 293 (C.A.) (cited to 

O.R.) (the inherent jurisdiction of the courts cannot be restricted or removed 

except by express statutory language), leave to appeal dismissed (1986), 55 O.R. 

(2d) 288 (S.C.C.); Brett (Public Trustee of) v. Associated Cab (Red Deer) Ltd., 

(1991) 81 Alta. L.R. (2d) 94, 1991 CanLII 5862 (A.B.Q.B.) (WL), at paras. 5-8 

(the Worker’s Compensation Act did not oust the court’s inherent jurisdiction to 

compel production of important medical reports in a personal injury case); and 

Campagna v. Wong, 2002 SKQB 97, 216 Sask. R. 142, at paras. 13-15 (a 

personal injury plaintiff must submit to reasonable psychological examination – 

even if the law provides only for physical medical examinations, a psychological 

examination could be ordered by virtue of the court’s inherent jurisdiction) 

 Paragraphs 7(3)(c) and (i) of PIPEDA, which provide for disclosure pursuant to an order 46.

of a court “with jurisdiction to compel the production of information” or as “required by law,” 

http://www.ontariocourts.ca/scj/files/forms/com/approval-and-vesting-order-EN.doc
http://www.ontariocourts.ca/scj/files/forms/com/approval-and-vesting-order-EN.doc
http://www.barreaudemontreal.qc.ca/sites/default/%20files/vestingorder_may2014.doc
http://www.barreaudemontreal.qc.ca/sites/default/%20files/vestingorder_may2014.doc
http://www.courts.gov.bc.ca/supreme_court/practice_and_procedure/practice_directions/civil/PD%20-%2040%20-%20Model%20Approval%20and%20Vesting%20Order.pdf
http://www.courts.gov.bc.ca/supreme_court/practice_and_procedure/practice_directions/civil/PD%20-%2040%20-%20Model%20Approval%20and%20Vesting%20Order.pdf
http://www.courts.gov.bc.ca/supreme_court/practice_and_procedure/practice_directions/civil/PD%20-%2040%20-%20Model%20Approval%20and%20Vesting%20Order.pdf
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fully preserve the pre-existing statutory and inherent jurisdiction of courts to order the disclosure 

of personal information. The court below erred to the extent it held otherwise. 

 The implications of the decision below, if it is allowed to stand, could be very broad, 47.

given the wide array of circumstances in which superior courts rely on their inherent jurisdiction 

and powers at common law and in equity. For example, Norwich orders have been used to 

compel internet service providers to disclose the sources of allegedly defamatory emails, and 

compel banks to disclose personal information so as to trace and preserve funds that might have 

been misappropriated due to fraud or bribe-taking. Norwich orders are also available to help 

plaintiffs obtain personal information in cases of alleged online copyright violations. Such 

production orders based on inherent jurisdiction, or discretion to fulfil the purposes of a statute, 

are “orders” under s. 7(3)(c) of PIPEDA. The Court of Appeal erred in unduly restricting the 

jurisdiction of courts to order production of personal information. 

York University v. Bell Canada Enterprises, (2009) 311 D.L.R. (4th) 755, 82 

C.P.C. (6th) 352, at para. 36 (Ont. Sup. Ct.); Isofoton S.A. v. Toronto Dominion 

Bank, (2007) 282 D.L.R. (4th) 325, 49 C.P.C. (6th) 167, at paras. 3, 41, 60, 65 

(Ont. Sup Ct.); and Alberta Treasury Branches v. Leahy, 2000 ABQB 575, 270 

A.R. 1, at para. 105; BMG Canada, supra, at para. 42; Douglas. v. Loch Lomond 

Ski Area, 2010 ONSC 6483, 194 A.C.W.S. (3d) 1085, at para. 18 (in this pre- 

Citi Cards, supra decision, the Superior Court held that s. 7(3)(c) of PIPEDA 

enables personal information disclosure under of a Norwich order, if such an 

order is justified in the circumstances)  

B. The decision below unduly complicates the enforcement of court orders 

 This Court has found that access to justice requires: “timeliness of relief;” “that the 48.

claimant be permitted to pursue its chosen remedy directly and, to the greatest extent possible, 

without procedural detours;” and “access to just results, not simply to process for its own sake.” 

As this Court recently recognized, in no uncertain terms: “Ensuring access to justice is the 

greatest challenge to the rule of law in Canada today. … Most Canadians cannot afford to sue 

when they are wronged or defend themselves when they are sued, and cannot afford to go to 

trial. Without a means of enforcing rights, the rule of law is threatened.” 

May v. Ferndale Institution, 2005 SCC 82, [2005] 3 S.C.R. 809, at para. 70; 

Canada (A.G.) v. TeleZone Inc., 2010 SCC 62, [2010] 3 S.C.R. 585, at para. 19 

[TeleZone]; AIC Limited, supra, at para. 56; Hryniak v. Mauldin, 2014 SCC 7, 

[2014] 1 S.C.R. 87, at para. 1 
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 “Access to justice” must mean something more than “access to a courtroom.” Real justice 49.

requires the courts to help wronged parties be made right – to help them convert their paper 

judgments into a realized award. The court below interpreted privacy legislation as if Parliament 

intended it to shield judgment debtors from their obligation to pay and the collection remedies of 

their creditors. This hinders, rather than promotes, access to justice. As Justice Jackson and 

Professor Sarra have noted, “In the past 25 years, we have seen a burgeoning interest in the 

judicial role in the economy. The resolution of commercial disputes through judicial 

pronouncements has facilitated commercial activity in Canadian society, and the courts’ 

willingness to recognize the need for practical, effective, and expeditious proceedings has been a 

hallmark of recent developments.” The decision of the Court of Appeal is a step backwards. 

Jackson & Sarra, supra, at p. 1 

 As the dissent in the court below held, Parliament could not have intended PIPEDA to 50.

impede a judgment creditor from enforcing its award through an “unnecessarily complex and 

rule-focused” judgment enforcement process that allows “[f]orm to triumph over substance,” 

resulting in the elevation of a debtor’s presumed privacy interests above all other considerations. 

ONCA Reasons, at paras. 113-114 (per Hoy A.C.J.O., dissenting) 

 The majority of the court below dismissed such concerns by noting: “[a] motion under 51.

rule 60.18(6)(a) undoubtedly would increase RBC’s cost and inconvenience in enforcing its 

judgment,” but this is “a small price to pay for protecting the Trangs’ privacy rights.” Since RBC 

is “hardly unsophisticated,” it can follow the process it has laid out. 

ONCA Reasons, at paras. 87 

 However, the sophistication of the party in this particular appeal should have no bearing 52.

on the principle at issue, which is binding on all parties seeking to collect debts in Ontario. As 

recognized by the dissent, “[m]any creditors are not as sophisticated as RBC, and can ill-afford 

the expense of being in and out of court to enforce a valid judgment for a relatively modest 

amount.” The proposed appeal highlights a problem that affects access to justice for judgment 

creditors for all sizes – but is unlikely to be brought before this Court unless a sophisticated 

creditor does so. In any event, no party should be required to follow a legal process that is so 

costly that only extremely large judgment debts are economical to enforce. 
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ONCA Reasons, at para. 114 

Compare Canadian Imperial Bank of Commerce v. Prasad, 2010 ONSC 320, 

184 A.C.W.S. (3d) 67, at para. 16 (“it is in everyone’s interest that debt 

enforcement be time- and cost-effective and not unduly affect the general costs 

of credit”) 

 It is worth noting that the majority’s decision applies not only to awards that issue from 53.

the superior court, but also orders of provincial and family courts, administrative boards and 

tribunals, arbitration panels, and even some negotiated settlements. Many such orders are 

enforceable as if they were orders of the superior court, and are for modest amounts of money.  

See e.g. Provincial Offences Act, R.S.O. 1990, c. P.33, s. 68(1); Family 

Responsibility and Support Arrears Enforcement Act, 1996, S.O. 1996, c. 31, s. 

42; Statutory Powers Procedure Act, R.S.O. 1990, c. S.22, ss. 19, 22; 

Arbitration Act, 1991, S.O. 1991, c. 17, s. 50; Rules, supra para. 21, r. 49.09 

See Ministry of the Attorney General, Court Services Division Annual Report 

2012-13, online: 

<http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/courts_annual_12

/Court_Services_Annual_Report_FULL_EN.pdf> (in 2012-13, 80,566 new 

proceedings were commenced in the Superior Court and 66,059 new 

proceedings were commenced in the Small Claims Court, where the monetary 

jurisdiction is $25,000 or less, at pp. 30, 36); see also Andrew Pinto, Report of 

the Ontario Human Rights Review 2012, submitted to the Honourable John 

Gerretsen, Attorney General of Ontario, November 2012, online: 

<http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/human_rights/Pin

to_human_rights_report_2012-ENG.pdf> (“A review of the [Human Rights] 

Tribunal’s jurisprudence suggests that damages awards in the range of $500 to 

$15,000 are typically being awarded…” at p. 72) 

 Real property may be the only realizable asset known to the judgment creditor if a 54.

judgment debtor fails to cooperate with an examination and/or refuses to disclose information in 

respect of any other means of enforcement. Information related to the debtor’s ownership of real 

property already exists on the public record. The effect of the majority’s decision is that, by 

failing to appear at the scheduled examination, the debtor has the power to frustrate enforcement 

of the judgment against that identifiable and realizable asset. This is in the name of privacy 

despite the fact that the debtor would have been compelled by court order to produce a discharge 

statement had he failed to do so at his examination or thereafter. Here, the sheriff will not 

execute a writ of seizure and sale without a disclosure statement from Scotiabank. According to 

the majority, RBC can only obtain one if it satisfies the complex and expensive process 

described above. The judgment at issue is only for $26,000. 

http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/courts_annual_12/Court_Services_Annual_Report_FULL_EN.pdf
http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/courts_annual_12/Court_Services_Annual_Report_FULL_EN.pdf
http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/human_rights/Pinto_human_rights_report_2012-ENG.pdf
http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/human_rights/Pinto_human_rights_report_2012-ENG.pdf
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 The majority of the Court of Appeal suggested an untenable solution for the judgment 55.

creditor’s dilemma. It held that RBC could have avoided the problem by obtaining the Trangs’ 

express consent – at the time of contracting their loan – to allow RBC to obtain a discharge 

statement from their mortgagee if they defaulted. However, such a solution can only be 

prospective, and does not account for the body of existing loans. Further, such a solution is 

entirely illusory for any judgment creditor who does not have a contract with the debtor, and so 

has no means of obtaining express consent, such as successful plaintiffs in tort cases, and those 

seeking to enforce family support orders.  

 The majority’s decision also creates an unnecessarily cumbersome process for first 56.

mortgagees who hold information necessary for subsequent encumbrancers to execute 

judgments. As a result of its decision, both large and small lenders are exposed to being required 

to attend an out-of-court examination – likely with their lawyers – pursuant to a court order 

under rule 60.18(6). That examination would be for the sole purpose of being asked for a 

discharge statement, which, if they decline to produce, will provide grounds for a production 

order. Despite the majority’s concern “that persons who are strangers to the litigation are not 

unduly harassed by examinations,” its decision will result in these third parties being subjected to 

significant cost and inconvenience. This is so, even though the judgment creditor requires only 

one piece of information, and the impact on the privacy of the debtor is the same  whether it is 

produced because of one court order or after following a complex series of steps under the Rules. 

Statistics Canada, Residential Mortgage Credit, 30 January 2015, online: 

<http://www.statcan.gc.ca/tables-tableaux/sum-som/l01/cst01/fin21-eng.htm> 

(25% of all residential mortgages are held privately or by non-bank entities) 

ONCA Reasons, at para. 78, citing Canadian Imperial Bank of Commerce v. 

Sutton (1981), 34 O.R. (2d) 482 at 484, 126 D.L.R. (3d) 330 (C.A.) 

 The decision below will also add to the overburdening of the civil justice system. The 57.

protocol it established requires several motions for the judgment creditor to obtain one 

document. Canadian courts presided over 464,872 motions or motion-type hearings in 2012-13. 

The approach mandated by the court below will only serve to further congest the judicial system. 

Statistics Canada, Civil Court Survey: Number of Events in Active Civil Court 

Cases, Table 259-0014, 4 April 2014, online: 

<http://www5.statcan.gc.ca/cansim/a26?lang=eng&retrLang=eng&id=2590014

&tabMode=dataTable&srchLan=-1&p1=-1&p2=35>  

http://www.statcan.gc.ca/tables-tableaux/sum-som/l01/cst01/fin21-eng.htm
http://www5.statcan.gc.ca/cansim/a26?lang=eng&retrLang=eng&id=2590014&tabMode=dataTable&srchLan=-1&p1=-1&p2=35
http://www5.statcan.gc.ca/cansim/a26?lang=eng&retrLang=eng&id=2590014&tabMode=dataTable&srchLan=-1&p1=-1&p2=35
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C. Leave to appeal should be granted 

 Parliament did not intend PIPEDA to restrict the ability of the courts to control their 58.

process, or to inhibit efficient and cost-effective enforcement of judgments. Privacy rights must 

be balanced against other important public and private interests, including the timely 

administration of justice. The decision of the majority of the Court of Appeal has raised 

unnecessary obstacles to access to justice by judgment creditors who wish to enforce their 

awards against known assets of fugitive or recalcitrant debtors. The division of the five-judge 

bench of the court below, with the Privacy Commissioner of Canada as amicus, has set the stage 

for a final ruling by this Court. Although this case concerns only $26,000, RBC has sought leave, 

as it believes these issues are of public importance and should be resolved by this Court. 

PART IV - SUBMISSIONS CONCERNING COSTS 

 Given the public interest in access to justice underlying this application, RBC does not 59.

request its costs and requests that no costs be awarded against it. 

PART V - ORDER SOUGHT 

 RBC requests that leave to appeal the decision of the court below be granted. 60.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6
th

 day of February, 2015. 

  

Catherine Beagan Flood 

  

Peter W. Hogg, Q.C. 

  

Pamela Huff 

  

Katherine McEachern 

  

Nickolas Tzoulas 
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PART VII - RELEVANT STATUTES AND REGULATIONS 

1.  Arbitration Act, 1991, S.O. 1991, c. 17, s. 

50(1)-(4), (8) 

50. (1) A person who is entitled to 

enforcement of an award made in Ontario or 

elsewhere in Canada may make an 

application to the court to that effect.  

(2) The application shall be made on 

notice to the person against whom 

enforcement is sought, in accordance with 

the rules of court, and shall be supported by 

the original award or a certified copy.  

(3) The court shall give a judgment 

enforcing an award made in Ontario unless, 

(a) the thirty-day period for 

commencing an appeal or an 

application to set the award aside 

has not yet elapsed; 

(b) there is a pending appeal, 

application to set the award aside 

or application for a declaration of 

invalidity; 

(c) the award has been set aside or 

the arbitration is the subject of a 

declaration of invalidity; or  

(d) the award is a family arbitration 

award.  

(4) The court shall give a judgment 

enforcing an award made elsewhere in 

Canada unless, 

(a) the period for commencing an 

appeal or an application to set 

the award aside provided by the 

laws of the province or territory 

where the award was made has 

not yet elapsed; 

(b) there is a pending appeal, 

application to set the award aside 

or application for a declaration of 

invalidity in the province or 

Loi de 1991 sur l’arbitrage, L.O. 1991, ch. 

17, s. 50(1)-(4), (8) 

50. (1) Quiconque a droit à l’exécution 

d’une sentence rendue en Ontario ou ailleurs 

au Canada peut présenter une requête à cet 

effet au tribunal judiciaire. 

(2) La requête doit être présentée avec 

préavis à la personne contre laquelle 

l’exécution est demandée, conformément aux 

règles de pratique, et être appuyée par 

l’original ou par une copie certifiée conforme 

de la sentence. 

(3) Le tribunal judiciaire rend un 

jugement mettant à exécution une sentence 

rendue en Ontario à moins, selon le cas : 

a) que le délai de trente jours imparti 

pour interjeter appel ou introduire 

une requête en annulation de la 

sentence ne soit pas encore 

écoulé; 

b) qu’un appel, une requête en 

annulation de la sentence ou une 

requête en vue d’obtenir une 

déclaration de nullité ne soit en 

instance; 

c) que la sentence n’ait été annulée ou 

que l’arbitrage ne fasse l’objet 

d’une déclaration de nullité; 

d) que la sentence ne soit une 

sentence d’arbitrage familial. 

(4) Le tribunal judiciaire rend un 

jugement mettant à exécution une sentence 

rendue ailleurs au Canada à moins, selon le 

cas : 

a) que le délai pour interjeter appel ou 

introduire une requête en 

annulation de la sentence prévu 

par les lois de la province ou du 

territoire où a été rendue la 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s3
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s4
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s2
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s3
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s4
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territory where the award was 

made; 

(c) the award has been set aside in 

the province or territory where it 

was made or the arbitration is the 

subject of a declaration of 

invalidity granted there; 

(d) the subject-matter of the award is 

not capable of being the subject 

of arbitration under Ontario law; 

or 

(e) the award is a family arbitration 

award.  

… 

(8) The court has the same powers 

with respect to the enforcement of awards as 

with respect to the enforcement of its own 

judgments. 

sentence ne soit pas encore 

écoulé; 

b) qu’un appel, une requête en 

annulation de la sentence ou une 

requête en vue d’obtenir une 

déclaration de nullité ne soit en 

instance dans la province ou le 

territoire où a été rendue la 

sentence; 

c) que la sentence n’ait été annulée 

dans la province ou le territoire 

où elle a été rendue ou que 

l’arbitrage n’y fasse l’objet d’une 

déclaration de nullité; 

d) que l’objet de la sentence ne puisse 

pas faire l’objet d’un arbitrage 

aux termes des lois de l’Ontario; 

e) que la sentence ne soit une 

sentence d’arbitrage familial. 

… 

(8) Le tribunal judiciaire a les mêmes 

pouvoirs en ce qui concerne l’exécution des 

sentences qu’en ce qui concerne celle de ses 

propres jugements. 

2.  Family Responsibility and Support Arrears 

Enforcement Act, 1996, S.O. 1996, c. 31, s. 

42 

42. (1) A support order may be 

registered in the proper land registry office 

against the payor’s land and on registration 

the obligation under the order becomes a 

charge on the property.  

(2) A charge created by subsection 

(1) may be enforced by sale of the property 

against which it is registered in the same 

manner as a sale to realize on a mortgage. 

(3) A court may order the discharge, 

in whole or in part, or the postponement, of 

a charge created by subsection (1), on such 

terms as to security or other matters as the 

court considers just.  

Loi de 1996 sur les obligations familiales et 

l’exécution des arriérés d’aliments, L.O. 

1996, ch. 31, s. 42 

42. (1) L’ordonnance alimentaire peut 

être enregistrée au bureau d’enregistrement 

immobilier compétent sur les biens-fonds du 

payeur. L’obligation découlant de 

l’ordonnance constitue une charge sur les 

biens dès que l’ordonnance est enregistrée. 

1996, chap. 31, par. 42 (1). 

(2) La charge constituée aux termes du 

paragraphe (1) peut être réalisée par la vente 

des biens sur lesquels celle-ci est enregistrée 

comme s’il s’agissait de l’exercice du droit 

de vente afin de réaliser une hypothèque. 

1996, chap. 31, par. 42 (2). 

(3) Le tribunal peut ordonner la 

mainlevée, même partielle, ou la cession du 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_91a17_f.htm#s50s8
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_91a17_e.htm#s50s8
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(4) An order under subsection (3) 

may be made only after notice to the 

Director, if the support order or a related 

support deduction order is filed with the 

Director’s office for enforcement.  

rang de la charge constituée aux termes du 

paragraphe (1) aux conditions qu’il estime 

équitables, notamment en ce qui a trait aux 

sûretés. 1996, chap. 31, par. 42 (3). 

(4) L’ordonnance prévue au 

paragraphe (3) ne peut être rendue qu’après 

que le directeur en a été avisé, si 

l’ordonnance alimentaire ou une ordonnance 

de retenue des aliments connexe est déposée 

au bureau du directeur aux fins d’exécution.  

3.  Personal Information Protection and 

Electronic Documents Act, S.C. 2000, c. 5, 

s. 7(3) and Schedule 1, principle 4.3.6 

7. (3) For the purpose of clause 4.3 of 

Schedule 1, and despite the note that 

accompanies that clause, an organization 

may disclose personal information without 

the knowledge or consent of the individual 

only if the disclosure is 

(a) made to, in the Province of 

Quebec, an advocate or notary or, in 

any other province, a barrister or 

solicitor who is representing the 

organization; 

(b) for the purpose of collecting a 

debt owed by the individual to the 

organization; 

(c) required to comply with a 

subpoena or warrant issued or an 

order made by a court, person or 

body with jurisdiction to compel the 

production of information, or to 

comply with rules of court relating to 

the production of records; 

(c.1) made to a government 

institution or part of a government 

institution that has made a request 

for the information, identified its 

lawful authority to obtain the 

information and indicated that 

(i) it suspects that the 

information relates to 

Loi sur la protection des renseignements 

personnels et les documents électroniques, 

L.C. 2000, ch. 5, s. 7(3) et Annexe 1, 

principe 4.3.6 

7. (3) Pour l’application de l’article 4.3 de 

l’annexe 1 et malgré la note afférente, 

l’organisation ne peut communiquer de 

renseignement personnel à l’insu de 

l’intéressé et sans son consentement que dans 

les cas suivants:  

a) la communication est faite à un 

avocat — dans la province de 

Québec, à un avocat ou à un notaire 

— qui représente l’organisation;  

b) elle est faite en vue du 

recouvrement d’une créance que 

celle-ci a contre l’intéressé;  

c) elle est exigée par assignation, 

mandat ou ordonnance d’un tribunal, 

d’une personne ou d’un organisme 

ayant le pouvoir de contraindre à la 

production de renseignements ou 

exigée par des règles de procédure se 

rapportant à la production de 

documents;  

c.1) elle est faite à une institution 

gouvernementale — ou à une 

subdivision d’une telle institution — 

qui a demandé à obtenir le 

renseignement en mentionnant la 

source de l’autorité légitime étayant 
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national security, the defence 

of Canada or the conduct of 

international affairs, 

(ii) the disclosure is requested 

for the purpose of enforcing 

any law of Canada, a 

province or a foreign 

jurisdiction, carrying out an 

investigation relating to the 

enforcement of any such law 

or gathering intelligence for 

the purpose of enforcing any 

such law, or 

(iii) the disclosure is 

requested for the purpose of 

administering any law of 

Canada or a province; 

(c.2) made to the government 

institution mentioned in section 7 of 

the Proceeds of Crime (Money 

Laundering) and Terrorist Financing 

Act as required by that section; 

*(c.2) made to the government 

institution mentioned in section 7 of 

the Proceeds of Crime (Money 

Laundering) Act as required by that 

section; 

 *[Note: Paragraph 7(3)(c.2), as enacted by 

paragraph 97(1)(a) of chapter 17 of the 

Statutes of Canada, 2000, will be repealed 

at a later date.] 

(d) made on the initiative of the 

organization to an investigative 

body, a government institution or a 

part of a government institution and 

the organization 

(i) has reasonable grounds to 

believe that the information 

relates to a breach of an 

agreement or a contravention 

of the laws of Canada, a 

province or a foreign 

son droit de l’obtenir et le fait, selon 

le cas:  

(i) qu’elle soupçonne que le 

renseignement est afférent à la 

sécurité nationale, à la défense 

du Canada ou à la conduite 

des affaires internationales,  

(ii) que la communication est 

demandée aux fins du contrôle 

d’application du droit 

canadien, provincial ou 

étranger, de la tenue 

d’enquêtes liées à ce contrôle 

d’application ou de la collecte 

de renseignementsen matière 

de sécurité en vue de ce 

contrôle d’application,  

(iii) qu’elle est demandée pour 

l’application du droit canadien 

ou provincial;  

c.2) elle est faite au titre de l’article 7 

de la Loi sur le recyclage des produits 

de la criminalité et le financement des 

activités terroristes à l’institution 

gouvernementale mentionnée à cet 

article;  

* c.2) elle est faite au titre de l’article 

7 de la Loi sur le recyclage des 

produits de la criminalité à 

l’institution gouvernementale 

mentionnée à cet article;  

* [Note : L’alinéa 7(3)c.2), édicté par l’alinéa 

97(1)a) du chapitre 17 des Lois du Canada 

(2000), sera abrogé ulté- rieurement.]  

d) elle est faite, à l’initiative de 

l’organisation, à un organisme 

d’enquête, une institution 

gouvernementale ou une subdivision 

d’une telle institution et 

l’organisation, selon le cas, a des 

http://laws-lois.justice.gc.ca/eng/acts/P-24.501
http://laws-lois.justice.gc.ca/eng/acts/P-24.501
http://laws-lois.justice.gc.ca/eng/acts/P-24.501
http://laws-lois.justice.gc.ca/eng/acts/P-8.6/page-3.html#P-8.6_en_2
http://laws-lois.justice.gc.ca/eng/acts/P-8.6/page-3.html#P-8.6_en_2-ID0EDCIEA
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jurisdiction that has been, is 

being or is about to be 

committed, or 

(ii) suspects that the 

information relates to 

national security, the defence 

of Canada or the conduct of 

international affairs; 

(e) made to a person who needs the 

information because of an emergency 

that threatens the life, health or 

security of an individual and, if the 

individual whom the information is 

about is alive, the organization 

informs that individual in writing 

without delay of the disclosure; 

(f) for statistical, or scholarly study 

or research, purposes that cannot be 

achieved without disclosing the 

information, it is impracticable to 

obtain consent and the organization 

informs the Commissioner of the 

disclosure before the information is 

disclosed; 

(g) made to an institution whose 

functions include the conservation of 

records of historic or archival 

importance, and the disclosure is 

made for the purpose of such 

conservation; 

(h) made after the earlier of 

(i) one hundred years after 

the record containing the 

information was created, and 

(ii) twenty years after the 

death of the individual whom 

the information is about; 

(h.1) of information that is publicly 

available and is specified by the 

regulations; 

(h.2) made by an investigative body 

motifs raisonnables de croire que le 

renseignement est afférent à la 

violation d’un accord ou à une 

contravention au droit fédéral, 

provincial ou étranger qui a été 

commise ou est en train ou sur le 

point de l’être ou soupçonne que le 

renseignement est afférent à la 

sécurité nationale, à la défense du 

Canada ou à la conduite des affaires 

internationales;  

e) elle est faite à toute personne qui a 

besoin du renseignement en raison 

d’une situation d’urgence mettant en 

danger la vie, la santé ou la sécurité 

de toute personne et, dans le cas où la 

personne visée par le renseignement 

est vivante, l’organisation en informe 

par écrit et sans délai cette dernière;  

f) elle est faite à des fins statistiques 

ou à des fins d’étude ou de recherche 

érudites, ces fins ne peuvent être 

réalisées sans que le renseignement 

soit communiqué, le consentement est 

pratiquement impossible à obtenir et 

l’organisation informe le commissaire 

de la communication avant de la 

faire;  

g) elle est faite à une institution dont 

les attributions comprennent la 

conservation de documents ayant une 

importance historique ou 

archivistique, en vue d’une telle 

conservation; 

h) elle est faite cent ans ou plus après 

la constitution du document contenant 

le renseignement ou, en cas de décès 

de l’intéressé, vingt ans ou plus après 

le décès, dans la limite de cent ans;  

h.1) il s’agit d’un renseignement 

réglementaire auquel le public a 



- 29 - 

22678368.1 

and the disclosure is reasonable for 

purposes related to investigating a 

breach of an agreement or a 

contravention of the laws of Canada 

or a province; or 

(i) required by law. 

… 

 SCHEDULE 1 

… 

 4.3.6 

The way in which an organization seeks 

consent may vary, depending on the 

circumstances and the type of information 

collected. An organization should generally 

seek express consent when the information 

is likely to be considered sensitive. Implied 

consent would generally be appropriate 

when the information is less sensitive. 

Consent can also be given by an authorized 

representative (such as a legal guardian or a 

person having power of attorney). 

 

accès;  

h.2) elle est faite par un organisme 

d’enquête et est raisonnable à des fins 

liées à une enquête sur la violation 

d’un accord ou la contravention du 

droit fédéral ou provincial;  

i) elle est exigée par la loi. 

… 

ANNEXE 1  

 

… 

4.3.6  

La façon dont une organisation obtient le 

consentement peut varier selon les 

circonstances et la nature des renseignements 

recueillis. En général, l’organisation devrait 

chercher à obtenir un consentement explicite 

si les renseignements sont susceptibles d’être 

considérés comme sensibles. Lorsque les 

renseignements sont moins sensibles, un 

consentement implicite serait normalement 

jugé suffisant. Le consentement peut 

également être donné par un représentant 

autorisé (détenteur d’une procuration, tuteur). 

4.  Provincial Offences Act, R.S.O. 1990, c. 

P.33, s. 68(1) 

68. (1) When the payment of a fine is 

in default, the clerk of the court may 

complete a certificate in the prescribed form 

as to the imposition of the fine and the 

amount remaining unpaid and file the 

certificate in a court of competent 

jurisdiction and upon filing, the certificate 

shall be deemed to be an order or judgment 

of that court for the purposes of 

enforcement.  

 

 

Loi sur les infractions provincials, L.R.O. 

1990, ch. P.33, s. 68(1) 

68. (1) S’il y a défaut de paiement 

d’une amende, le greffier du tribunal peut 

remplir un certificat rédigé selon la formule 

prescrite à l’égard de l’amende imposée et du 

montant impayé, et déposer ce certificat 

auprès d’un tribunal compétent. Aux fins 

d’exécution, le certificat est réputé, dès son 

dépôt, être une ordonnance ou un jugement 

de ce tribunal. 



- 30 - 

22678368.1 

5.  Rules of Civil Procedure, R.R.O. 1990, 

Reg. 194, rr. 34.10, 49.09, 60.18(6) 

34.10 (1) Subrule 30.01 (1) (meaning 

of “document”, “power”) applies to subrules 

(2), (3) and (4). R.R.O. 1990, Reg. 194, r. 

34.10 (1). 

(2) The person to be examined shall 

bring to the examination and produce for 

inspection, 

(a) on an examination for discovery, 

all documents in his or her 

possession, control or power that 

are not privileged and that 

subrule 30.04 (4) requires the 

person to bring; and 

(b) on any examination, including an 

examination for discovery, all 

documents and things in his or 

her possession, control or power 

that are not privileged and that 

the notice of examination or 

summons to witness requires the 

person to bring.  

(3) Unless the court orders otherwise, 

the notice of examination or summons to 

witness may require the person to be 

examined to bring to the examination and 

produce for inspection, 

(a) all documents and things relevant 

to any matter in issue in the 

proceeding that are in his or her 

possession, control or power and 

are not privileged; or 

(b) such documents or things 

described in clause (a) as are 

specified in the notice or 

summons.  

(4) Where a person admits, on an 

examination, that he or she has possession or 

control of or power over any other document 

that is relevant to a matter in issue in the 

proceeding and is not privileged, the person 

shall produce it for inspection by the 

Règles de Procédure Civile, R.R.O. 1990, 

Règ. 194, rr. 34.10, 49.09, 60.18(6) 

34.10 (1) Le paragraphe 30.01 (1) 

(définition de «document» et de «garde») 

s’applique aux paragraphes (2), (3) et (4). 

R.R.O. 1990, Règl. 194, par. 34.10 (1). 

(2) La personne qui doit être interrogée 

apporte à l’interrogatoire et produit, à des 

fins d’examen : 

a) lors d’un interrogatoire préalable, 

tous les documents non 

privilégiés qui se trouvent en sa 

possession, sous son contrôle ou 

sous sa garde et qu’elle est tenue 

d’apporter en application du 

paragraphe 30.04 (4); 

b) lors d’un interrogatoire, y compris 

un interrogatoire préalable, tous 

les documents et objets non 

privilégiés qui se trouvent en sa 

possession, sous son contrôle ou 

sous sa garde et qu’elle est tenue 

d’apporter en vertu de l’avis 

d’interrogatoire ou de 

l’assignation. 

(3) Sauf ordonnance contraire du 

tribunal, l’avis d’interrogatoire ou 

l’assignation peut exiger que la personne qui 

doit être interrogée apporte à l’interrogatoire 

et produise, à des fins d’examen : 

a) soit tous les documents et objets 

non privilégiés qui sont pertinents 

à l’égard d’une question en litige 

dans l’instance et qui se trouvent 

en sa possession, sous son 

contrôle ou sous sa garde; 

b) soit les documents ou objets visés à 

l’alinéa a) et qui sont précisés 

dans l’avis ou l’assignation. 

R.R.O. 1990, Règl. 194, par. 

34.10 (3); Règl. de l’Ont. 438/08, 

art. 31. 

(4) Sauf ordonnance contraire du 
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examining party forthwith, if the person has 

the document at the examination, and if not, 

within two days thereafter, unless the court 

orders otherwise. 

… 

49.09 Where a party to an accepted 

offer to settle fails to comply with the terms 

of the offer, the other party may, 

(a) make a motion to a judge for 

judgment in the terms of the 

accepted offer, and the judge 

may grant judgment accordingly; 

or 

(b) continue the proceeding as if 

there had been no accepted offer 

to settle. 

… 

60.18 (6) Where any difficulty arises 

concerning the enforcement of an order, the 

court may, 

(a) make an order for the 

examination of any person who 

the court is satisfied may have 

knowledge of the matters set out 

in subrule (2); and 

(b) make such order for the 

examination of any other person 

as is just.  

 

tribunal, si une personne reconnaît, au cours 

d’un interrogatoire, qu’un document non 

privilégié qui est pertinent à l’égard d’une 

question en litige dans l’instance se trouve en 

sa possession, sous son contrôle ou sous sa 

garde, elle le produit, à des fins d’examen par 

la partie interrogatrice, immédiatement, si 

elle l’a avec elle et sinon, dans un délai de 

deux jours.  

… 

49.09 Si une partie à une offre 

acceptée n’en observe pas les conditions, 

l’autre partie peut : 

a) soit demander à un juge, par voie 

de motion, de rendre jugement 

suivant les conditions de l’offre 

acceptée, et le juge peut rendre un 

jugement en conséquence; 

b) soit continuer l’instance comme 

s’il n’y avait jamais eu d’offre de 

transaction. 

… 

60.18 (6) Si l’exécution forcée d’une 

ordonnance présente des difficultés, le 

tribunal peut : 

a) rendre une ordonnance prescrivant 

l’interrogatoire d’une personne si 

le tribunal est convaincu qu’elle 

peut savoir quelque chose sur les 

points énumérés au paragraphe 

(2); 

b) rendre une autre ordonnance juste 

prescrivant l’interrogatoire d’une 

autre personne. 

6.  Statutory Powers Procedure Act, R.S.O. 

1990, c. S.22, ss. 19, 22 

19. (1) A certified copy of a tribunal’s 

decision or order in a proceeding may be 

filed in the Superior Court of Justice by the 

tribunal or by a party and on filing shall be 

deemed to be an order of that court and is 

Loi sur l’exercice des compétences légales, 

L.R.O. 1990, ch. S.22, ss. 19, 22 

19. (1) Une copie certifiée conforme 

d’une décision ou d’une ordonnance 

définitives d’un tribunal dans le cadre d’une 

instance peut être déposée auprès de la Cour 

supérieure de justice par le tribunal ou par 

une partie et, dès le dépôt, elle est réputée 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90s22_f.htm#s19s1
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90s22_f.htm#s19s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90s22_e.htm#s19s1
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90s22_e.htm#s19s1
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enforceable as such. 

(2) A party who files an order under 

subsection (1) shall notify the tribunal 

within 10 days after the filing.  

(3) On receiving a certified copy of a 

tribunal’s order for the payment of money, 

the sheriff shall enforce the order as if it 

were an execution issued by the Superior 

Court of Justice.  

 

une ordonnance de ce tribunal et peut être 

exécutée à ce titre.  

(2) La partie qui dépose une 

ordonnance en vertu du paragraphe (1) en 

avise le tribunal dans les 10 jours qui suivent 

le dépôt.  

(3) Sur réception d’une copie certifiée 

conforme d’une ordonnance de paiement 

d’une somme d’argent, le shérif exécute 

l’ordonnance comme s’il s’agissait d’un bref 

d’exécution délivré par la Cour supérieure de 

justice.  

7.  Supreme Court Act, R.S.C. 1985, c. S-26, s. 

40(1) 

 40. (1) Subject to subsection (3), an 

appeal lies to the Supreme Court from any 

final or other judgment of the Federal Court 

of Appeal or of the highest court of final 

resort in a province, or a judge thereof, in 

which judgment can be had in the particular 

case sought to be appealed to the Supreme 

Court, whether or not leave to appeal to the 

Supreme Court has been refused by any 

other court, where, with respect to the 

particular case sought to be appealed, the 

Supreme Court is of the opinion that any 

question involved therein is, by reason of its 

public importance or the importance of any 

issue of law or any issue of mixed law and 

fact involved in that question, one that ought 

to be decided by the Supreme Court or is, 

for any other reason, of such a nature or 

significance as to warrant decision by it, and 

leave to appeal from that judgment is 

accordingly granted by the Supreme Court. 

Loi sur la Cour suprême, L.R.C. (1985), ch. 

S-26, s. 40(1) 

40. (1) Sous réserve du paragraphe (3), 

il peut être interjeté appel devant la Cour de 

tout jugement, définitif ou autre, rendu par la 

Cour d’appel fédérale ou par le plus haut 

tribunal de dernier ressort habilité, dans une 

province, à juger l’affaire en question, ou par 

l’un des juges de ces juridictions inférieures, 

que l’autorisation d’en appeler à la Cour ait 

ou non été refusée par une autre juridiction, 

lorsque la Cour estime, compte tenu de 

l’importance de l’affaire pour le public, ou de 

l’importance des questions de droit ou des 

questions mixtes de droit et de fait qu’elle 

comporte, ou de sa nature ou importance à 

tout égard, qu’elle devrait en être saisie et 

lorsqu’elle accorde en conséquence 

l’autorisation d’en appeler. 

 

http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90s22_f.htm#s19s2
http://www.e-laws.gov.on.ca/html/statutes/french/elaws_statutes_90s22_f.htm#s19s3
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90s22_e.htm#s19s2
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90s22_e.htm#s19s3

