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PART I - OVERVIEW AND STATEMENT OF FACTS

A-OVERVIEW

1.

This appeal raises an important administrative law issue relating to the deference to be paid

to findings of fact made by an administrative tribunal acting within its area of expertise.
Specifically, whether the appropriate approach of the courts should be to determine whether there
was evidence capable of supporting the findings, or to go further and determine whether such
evidence was sufficient.

2.

This is an appeal by Katrina Hammer, Patricia Schmidt, and Atme Macfarlane (the

"Appellants"), who are laboratory technicians who worked for many years in the same hospital,
and are all breast cancer survivors. Each of these women applied for workers' compensation
benefits asserting that their cancers were occupational diseases. The British Columbia Workers'
Compensation Appeal Tribunal ("WCAT") found that they were entitled to compensation.

3.

The issue at the heart of the WCAT appeals was the etiology of the breast cancers, and in

particular whether they were caused or contributed to by the Appellants' workplace.

4.

The main evidence pointing to a workplace contribution to the cancers consisted of:
a.

Likely past exposure by laboratory technicians at the workplace to solvents and
reagents which were known carcinogens;

b. Past complaints of poor air quality due to incineration of very odorous and
potentially hazardous compounds;
c. A finding that the workers' cancers were part of a larger and statistically significant
"cancer cluster" at the hospital laboratory: laboratory workers at the hospital were
experiencing breast cancer at approximately 8 times the rate of women in the
general Be population; and
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d. A body of scientific literature which demonstrated an association between
laboratory technicians and increased cancer levels.

5.

There was substantial expert evidence before WCAT, but the experts were not able to reach

a 'scientific conclusion' on the cause of the cancers. They listed past workplace exposures as
being one possible cause, out of three.

The original WCAT panel applied the standard of proof

which was appropriate under the Workers Compensation Act, R.S.RC. 1996 c. 492 (the "WCA")
and Workers' Compensation Board ("WCB") and WCAT policies, and concluded that the
evidence before it was "sufficient to conclude it as likely as not that some workplace exposure was
of causative significance" with respect to the workers' breast cancers. That analysis is consistent
with the purpose of the workers' compensation scheme: to enable workers who are adversely
affected by the workplace to obtain prompt medical care and compensation without the expense
and delay of litigation.

6.

The Appellants' employer, Fraser Health Authority (the "Employer") applied for

reconsideration. The reconsideration panel held that the decision of the original WCAT panel was
not patently unreasonable, and denied the reconsideration.

7.

The Employer then applied for Judicial Review to the British Columbia Supreme Court.

There is no dispute that on judicial review the standard of review of a finding of fact of WCAT is
patent unreasonableness: Administrative Tribunals Act, S.RC. 2004, c. 45, s. 58(2)(a) (the "ATA").
The standard of review for the reconsideration panel's decision that the original decision was not
patently unreasonable is correctness.

8.

The British Columbia Supreme Court quashed the WCAT decisions, with the chambers

judge holding that there was "no evidence" to support the original WCAT panel's findings. The
chambers judge also held that the panel was not entitled to apply a common sense analysis to the
evidence.

9.

The Appellants appealed to the British Columbia Court of AppeaL

Without any

consideration of the purposes of the workers' compensation scheme, or the differences in theory of
2

causation and standard of proof from that applied in the courts, a majority of the Court of Appeal
upheld the decision of the Supreme Court. In doing so, two of the three majority judges found that
"there was some evidence to support the original decision", but all three majority judges found that
"something more is required". The dissenting judges found that there was evidence to support
WCAT' s decisions, that the original decision was not patently unreasonable, and that the
reconsideration decision was correct.
10.

The judgments of the majority of the British Columbia Court of Appeal went beyond the

permissible and appropriate scope of judicial review of findings of fact made by administrative
tribunals and failed to give deference to the fmdings of WCAT, contrary to the developing
jurisprudence of this Court.
11.

As such, the majority judgments stand in support of and encourage searching examinations

of the evidence on judicial review applications, with a view to reweighing that evidence to
determine sufficiency. This is contrary to the consistent direction of this Court in relation to the
role of the courts on judicial review applications, and in partiCUlar contrary to the policy of
deference which has been well articulated by the Court.

B-FACTS

1.

12.

Relevant Legislation and WeB Policies

The WCA establishes a comprehensive no fault insurance scheme for workers who sustain

workplace injuries or occupational diseases.

13.

Section 6 of the WCA provides for entitlement to compensation for workers who suffer

from an occupational disease, where the disease is due to the "nature of any employment in which
the worker was employed" (s. 6(l)(b».

14.

Section 254 of the WCA provides that the WCAT has exclusive jurisdiction to inquire into,

hear and determine all those matters and questions of fact, law and discretion arising or required to
be determined in an appeal before it.
3

15.

Section 246.1(1) clarifies that the WCAT may receive and accept "information" whether or

not it would be admissible as evidence in a court of law. Section 250(1) of the WCA provides that
the WCAT is not bound by legal precedent.

16.

Section 250(4) applies to the WCAT on consideration of appeals. It provides:
If the appeal tribunal is hearing an appeal respecting the compensation of a worker and the
evidence supporting different findings of fact on an issue is evenly weighted in that case,
the appeal tribunal must resolve that issue in a manner that favours the worker.

17.

Section 82(1)(a) of the WCA requires that the Board of Directors of the WCB establish

policies that are binding on the WCB when making or reviewing decisions.

Section 250(2)

provides that the WCAT must make its decision on the merits and justice of the case, but in so
doing, it must apply a policy of the Board of Directors of the WCB that is applicable in the case,
save for specific circumstances set out in s. 251 of the Act.

18.

These policies are largely found in the Rehabilitation Services and Claims Manual, Volume

II ("RSCM II"). RSCM II policies have the status of subordinate legislation: Schulmeister v.
British Columbia (Workers' Compensation Appeal Tribunal) 2007 BCSC 1580.

19.

RSCM II policies that are relevant to the current matter include the following:
a. Chapter 4 of the RSCM II, entitled "Compensation for Occupational Disease"
includes policy item 26.22, which provides, in part:
Therefore, if the weight of the evidence suggesting the disease was caused
by the employment is roughly equally balanced with evidence suggesting
non-employment causes, the issue of causation will be resolved in favour of
the worker. This provision does not come into play where the evidence is
not ~venly weighted on an issue.
b.

Chapter 12 of the RSCM II, entitled "Claims Procedures" includes Policy 97.00,
"Evidence". This Policy sets out that the specific context within which workers'
compensation claims ate adjudicated, and the expertise of the WCB, and by
extension WCAT, in making all decisions about the validity of a claim, including
decisions relating to medical as well as other aspects of the claim: Policy 97.30.
4

20.

Section 58(2) of the ATA, outlines the applicable standards of review for administrative

tribunals in British Columbia. In relation to the WCAT, the applicable standard of review of a
finding of fact is patent unreasonableness.

2.

21.

Statement of Facts

The three Appellants are laboratory technicians employed by the Respondent, Fraser

Health Authority. At all material times they worked at Mission Memorial Hospital ("MMH").

22.

Each of the three Appellants was diagnosed with breast cancer, and each made an

application for benefits to the WCB.

The basis of each claim was that the cancer was

an

"occupational disease" within the meaning of the WCA.

23.

In each case, the Appellant's claim to the WCB was denied on the basis that her breast

cancer was not an occupational disease, and in each case the Appellant's appeal to the Workers'
Compensation Appeal Tribunal was allowed.

24.

The Employer applied for reconsideration of each of the WCAT decisions (the "Original

Decisions"), and in each case the reconsideration panel denied the Employer's application (the
"Reconsideration Decisions").

25.

The Employer applied for judicial review of the three Original Decisions, and the three

Reconsideration Decisions.

Since the three Original Decisions and the three Reconsideration

Decisions are substantially identical to each other, the parties to the judicial review agreed to
proceed with argument on the Original and Reconsideration Decisions in respect of Katrina
Hammer, on the basis that the outcome of her case would govern that of the others.
BCSC Reasons for Judgment, Joint Record ("1.R.") VoL 1, p. 74, para. 8
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26.

The issue before the original WCAT panel in Ms. Hammer's case was the etiology of her

breast cancer: whether or not her cancer was an occupational disease "due to the nature of any
employment", as per s. 6(1) (b) of the WCA.
WCAT Original Decision, 1.R Vol. 1, p. 3

27.

There were three principal sources of expert evidence before WCAT bearing on that

question:

a. The Occupational Health & Safety Agency for Healthcare in BC ("OHSAH")
reports, each entitled "Cancer Cluster Investigation within the Mission Memorial
Hospital Laboratory", consisting of 2 interim reports dated March 2004 and April
2005, and a Final Report dated March 31, 2006 (collectively, the" OHSAH
Reports");
Final Report, 1.R, VoL 3, p. 33
March 2004 Report, 1.R, Vol. 3, p. 97
April 2005 Report, 1.R., Vol. 3, p. 190

b. A report of Dr. Beach; and
Beach Report, J.R, Vol. 4, pp.183-188

c. A report of Dr. Yamanaka (sometimes referred to as "Dr. Y"), a WCB Medical
Advisor.
Dr. Y Report, 1.R., Vol. 4, pp. 226-231

28.

The OHSAH Reports were authored by a Dr. Astrakianakis and six other physicians. Their

initial investigation revealed that ten former laboratory workers at MMH had reported a cancer
diagnosis, seven of which were breast cancer.

The authors observed that "this is indeed a

statistical significant cluster".
Final Report, J.R. Vol. 3, p. 36
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29.

In the Executive Summary, the authors explained the significance of these findings, making

the point that the risk of breast cancer in the MMH laboratory workers was over 8 times the rate
that would have been expected, based on the figures for the general population:
The Standard Incidence Ratios (SIR), which is the observed number of cases divided by
the expected number, was found to be 8.4 for breast cancer among women at the MJ'v1H
Laboratory, and 4.7 for all cancers among both men and women at the lab. In other
words, the risk for breast cancer was over 8 times the expected rate; and the rate of all
cancers was over 4 times the expected rate. The 95 percent confidence intervals indicate
that both findings were significant. It can be concluded that the perception of the laboratory
workers that they were experiencing an excess in cancer was confirmed - i.e. this is truly
an observed cancer cluster.
Final Report, J.R., Vol. 3, p. 35

30.

In relation to the reference to the 95 percent confidence intervals outlined above, the

authors expounded on what this indicated in their full report: "The 95 percent confidence intervals
suggest that, with 95 percent certainty, the increased rate ranged from 3 to 17 times higher than the
expected B.C. rates".
Final Report, J.R. Vol 3, p. 74

31.

Nonetheless, the authors were not able to reach "scientific conclusions to support the

association between work-related exposures and breast cancer in this cluster". They explained
that, "while it can not be ruled out that workplace factors played some role in the complicated
process of carcinogenesis that led to this tragic outcome for laboratory workers and their families,
the exact relationship between workplace exposures and the cancers that resulted remains elusive".
Final Report, J.R., Vol. 3,p. 35

32.

In the body of the report the authors described anecdotal evidence of past exposure by

MMH laboratory workers to various carcinogens, noting that, "past exposures were likely much
higher". The authors report that some of these past exposures arose from procedures that "required
open use of solvents and reagents which included formalin, xylene, and o-toluidine," adding that 0toluidine is a rat mammary carcinogen, and "formaldehyde (the major component in formalin) is a
known human carcinogen".

They also noted that poor air quality had been a common past

complaint, and that the hospital incinerator "was a source of very odorous and potentially
hazardous compounds".
7

Final Report, J.R., VoL 3, p. 76

33.

The record of a PowerPoint presentation given to staff and employees at MMH as part of

the OHSAH Final Report notes that, "(p)ast exposures to carcinogens was likely although the
exposure levels are unknown". Two known carcinogens are mentioned.
PowerPoint Presentation, lR, Vol. 3, p. 162

34.

In reference to the elevated rates of cancer found in the MMH laboratory workers, the

authors concluded that, "(t)he factors associated with this increased incidence could not be
determined but may have been due to: (1) a cluster of reproductive and other known, nonoccupational, risk factors, (2) past exposures to chemical carcinogens and less likely to ionizing
radiation, and (3) a statistical anomaly". The authors made no effort to rank the three possible
factors in terms of causative significance.
Final Report, J.R., VoL 3, p. 150

35.

The corresponding section of an earlier draft ofthe report was worded differently. In place

of the passage noted above, in which the authors identified 3 possible sources for the increased
cancer rate among the MMH workers, the report stated: "(t)he most likely explanation for the
occurrence is a 'chance cluster' or statistical anomaly".
April 2005 Report, lR, Vol. 3, p. 193

36.

In the Final Report, the authors recommended that the investigation be closed, and the

analysis updated in 5 years. If new evidence were to emerge which showed, "a disease causation
hypothesis for laboratory work-related breast cancer", a larger study with an adequate sample size
could be designed, and the subject investigated further. The authors described their rationale for
this recommendation, citing, among other reasons, that the relatively small number of MMH
laboratory workers was insufficient for an etiological investigation:
The evidence collected to date does not allow us to reach scientific conclusions to support
the association between work-related exposures and breast cancer in this cluster. However,
this report has confirmed that this is indeed a statistical significant cluster. This usually
points to the need to follow up with an etiological study with the required statistical
power to investigate for this association while controlling for other non-work related
exposures. Prior to embarking on such a study however, there is a need to establish an
8

etiological hypothesis based on scientific evidence that provides proposed mechanism(s)
for breast cancer causation. Our review of the literature was rulable to establish the basis
for such a hypothesis, as we did not find any scientific evidence for the plausibility of a
laboratory work-related etiological hypothesis regarding breast cancer. While dioxins
from the incinerator stack emissions have been implicated with other cancers, these did not
include breast cancers; despite the potential exposure of MMH Laboratory workers to these
emlSSions. Moreover, the number of people who worked in the Mission Hospital
Laboratory is not sufficiently large to provide an adequate sample size for an etiological
investigation.
Final Report, J.R., Vol. 3, pp. 35-36

37.

In Dr. Jeremy Beach's report, he took no issue with the conclusions in the OHSAH Report.

However, under the heading, "Major comment" he suggested that a more complete consideration
of past workplace exposures to carcinogens would have been useful, acknowledging the
importance of such information to the issue of compensation, among others.
Beach Report, J.R., Vol. 1, pp. 99-100

38.

The final piece of expert medical evidence came from Dr. Yamanake, a Board Medical

Advisor. His opinion was that non-occupational factors were the cause of the breast cancer in Ms.
Hammer's case. He acknowledged that there is literature which supports an association between
lab technicians and breast cancer mortality. He also noted that longer durations of exposure to
carcinogens are often associated with increased disease frequency. Dr. Y described the medical
evidence supporting an employment connection to Ms. Hammer's cancers as being "insufficient"
to support the conclusion that her cancer was caused or significantly contributed to by her work.
Dr. Y Report, J.R. Vol. 4, pp. 226-231

3.

Judgments Below

a.

Decision of Original Panel

39.

The decision of the original panel of three WCAT Vice-Chairs consisted of a majority and

a minority decision.

The references which follow are to the decision of the majority, unless

otherwise stated.
WCAT Original Decision, J.R., Vol. 1, p. I
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40.

The original panel began by describing Ms. Hammer's employment history and personal

risk factors. She had worked for 20 years as a medical laboratory technologist, with no known
family history of breast or ovarian cancer.
WCAT Original Decision, J.R. Vol. 1, p. 4, para. 13

41.

The panel then addressed the report of Dr. Y. After referring to Dr. Y's opinion that any

elevated risk of breast cancer in laboratory technicians "did not necessarily imply work causation",
the panel noted his opinion that the factors relevant to causation were "insufficient" to support a
conclusion that the worker's breast cancer was caused or significantly contributed to by her
employment".
WCAT Original Decision, J.R. VoL 1, p. 13, para. 29

42.

At paragraph 47 the panel acknowledged that "an occupational cause is not established if

the evidence fails to establish a non-occupational cause. There must be positive evidence linking
the disease to employment". The panel went on to reproduce the test from an earlier decision, by
which the standard to be met by the worker is to show that "the employment was of causative
significance in producing the disease".
WCAT Original Decision, J.R. VoL I, pp. 16-17, para.49

43.

The panel also noted that there was no requirement in law or policy that the worker's

employment be the only causative factor, or even the most significant causative factor.

The

existence of multiple causative factors does not preclude the Board from accepting a claim.
WCAT Original Decision, J.R. VoL 1, p. 17, paras. 49,50
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44.

Beginning at paragraph 51 the panel discussed the approach to causation taken in a number

of court cases, including Snell v. Farrell [1990] 2 S.C.R 311; Laferriere v. Lawson [1991] S.C.R.
541; and Athey v. Leonati [1996] 3 S.C.R 458. The points which the panel takes from these
decisions are:
a. "Medical experts ordinarily detennine causation in terms of certainties whereas a
lesser standard is demanded by the law", and thus it is the function of the trier of
fact, and not expert medical witnesses to make determinations on the issue of
causation;

b. From Snell, that an inference of causation may be drawn, in the absence of positive
or scientific proof of causation;

c. From an earlier Appeal Division Decision, that "the law in Canada requires a broad
approach to the evidence, which, together with a pragmatic, common sense
consideration of the evidence, enables inferences of causation to be drawn even
though scientific proof is lacking";

d. From Athey v. Leonati, that causation need not be determined with scientific
precision, and that it is essentially a practical question of fact which can best be
answered by ordinary common sense.
WCAT Original Decision, lR. Vol. 1, pp. 17-19, paras. 51, 52, 53

45.

At paragraph 56 the panel emphasized that any exercise of 'ordinary common sense' or

inference "must, of course, be fiffilly based in the evidence".
WCAT Original Decision, J.R Vol. 1, p. 19, para. 56

46.

Beginning at paragraph 57 the panel turned its attention to the evidence regarding breast

cancer and the cancer cluster. At paragraph 58 the panel began a lengthy analysis of the OHSAH
Reports, noting that "we have paid close attention to Astraldanakis et al (2006), and we will refer
to it extensively".

11

WCAT Original Decision, 1.R. Vol. 1, p. 19, para. 57

47.

The panel made particular note of the OHSAH references to the occupational and

environmental factors which are known to cause breast cancer, including ionizing radiation in
particular. The panel emphasized the statement that, "it should be noted that all cancer causing
agents, physical or chemical, will also have the potential to initiate or promote cancer".
WCAT Original Decision, 1.R. Vol. 1, p. 21. Para. 69

48.

At paragraph 89 the panel recited the OHSAH reference explaining why the cancer cases at

M:MH represented a "true cancer cluster", and noting that, "(t)he SIR of 8.4 indicates that the
women in the MMH Laboratory were experiencing breast cancer incidence at approximately eight
times the rate than women in the BC population".
WCAT Original Decision, 1.R. Vol. 1, p. 27, para. 89

49.

At paragraph 91 the panel reproduced, with added emphasis, the OHSAH references to the

results of investigations undertaken to identify possible exposures to cancer-causing agents at
M:MH:

•

Past exposures were likely much higher as a munber of procedures have been

modified due to technological advances

o A major change was in the preservation of tissue samples, tissue staining, and
glucose measurement. These procedures, in the past, required open use or'solvents
and reagents which included formalin, xylene, and o-toluidine.

Most of these

procedures were performed in a separate area of the laboratory, which was removed
when the procedures were modified. It should be noted that o-toluidine, which
was discussed in the literature review, is a rat mammary carcinogen, and
formaldehyde (the major component in formalin) is a known human
carcinogen.
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o

Other areas of the laboratory also were renovated due to changes in laboratory
procedures. Remnants of a local exhaust ventilation system are present in one area
where open chemicals were once mixed and dispensed.

•

Poor indoor air quality was a common complaint in the past but appears to be

less of a problem currently. An incinerator at the hospital was a source of very
odorous and potentially hazardous compounds (likely acid gases and possible
combustion products of PVC (monomers of vinyl chloride) and other plastics
(halogenated organics)).

(emphasis in original)
WCAT Original Decision, J.R Vol. 1, pp. 28-29, para 91

50.

The panel noted the observation that, "(p)ast exposure to some chemicals may have

resulted in some increased risk for employees, but those exposures appeared to have been
eliminated". The panel then reproduced the OHSAH conclusion, that while the factors associated
with the increased incidence 'could not be determined' they may have been due to:
. " (1) a cluster of reproductive and other known, non-occupational, risk factors, (2) past
exposures to chemical carcinogens and less likely to ionizing radiation, and (3) a statistical
anomaly [paragraph 98].
WCAT Original Decision, J.R. VoL 1, pp. 30, para. 96

51.

Beginning at paragraph 99 the panel made the point that there was an apparent evolution in

the thinking of the OHSAH authors on the subject of etiology, as evidenced by changes to the
wording of their Final Report in 2006 from what is found in the reports of March 2004 and April
2005. The report of April 2005 sets out the authors' conclusion that, "(t)he most likely explanation
for the occurrence [of the breast cancer cases] is a 'chance cluster' or statistical anomaly".
However, this passage was dropped from the Final Report. Instead, the authors concluded their
report by referring to the three possible explanations, as set out above. The panel observed that,
"(i)t appears that the analysis of the authors with respect to causation may have evolved over
time".
WCAT Original Decision, J.R. Vol. 1, pp. 30-31, paras. 99, 100
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52.

Beginning at paragraph 105 the panel turned its attention to the report of Dr. Beach. It

noted Dr. Beach's comments that additional information regarding current and historical exposures
could provide useful insight into a possible exposure-disease relationship, and that the conclusions
would have been more robust with this additional information.
WCAT Original Decision, J.R. Vol. 1, p. 32, para. 105

53.

The panel also noted Dr. Beach's concern that the relatively small size of the sample at

MMH may have resulted in a "type II error", and that the authors of the OHSAH Report did not
consider the possibility of such error in any detail. The panel explained that a "type II error" is a
form of "false negative"; that is, a failure to fmd a link: between exposure and disease, when in fact
there is one.
WCAT Original Decision, J.R. Vol. 1, p. 33, para. 110

54.

Beginning at paragraph 111 the panel began to analyze the epidemiologic evidence of

causation by reference to a set of 9 established criteria, originally developed by the U.S. Surgeon
General, A. Bradford Hill. The panel also acknowledged that a similar set of criteria is found in the
Protocol for the Assessment of Medical/Scientific Information - Industrial Diseases Standing
Committee, Workers' Compensation Board of British Columbia (the "Protocol"). The panel noted
the qualification given by Dr. Hill, that, "(n)one of my nine viewpoints can bring indisputable
evidence for or against the cause-and-effect hypothesis and none can be required as a sine qua

non".
WCAT Original Decision, lR., Vol. 1, pp. 33-34, paras. 111-114

55.

The majority noted the following in its application of the Protocol criteria:

a. Under the heading, "Strength of association", the "relative risk" is the ratio of the
incidence of disease or death among individuals who have been exposed to an
agent, when compared to the incidence of the disease among the unexposed. A
relative risk of 2.0 would equate to a 50% likelihood that an exposed person's

14

disease was caused by the agent. A 50% likelihood may be viewed as satisfying the
test in s. 250(4) of the WCA. The ratio in the present case was 8. This degree of
"strength of association" points to a link between the worker's employment and her
breast cancer.
WCAT Original Decision, J.R., VoL 1, pp. 35-36, paras. 119-124

b. Under the heading "Consistency (Reproducibility)", that there was evidence of
multiple chemical exposures in the MMH laboratory, and that other studies have
involved "stand-alone exposures". It was appropriate to consider the possibility
that the MMH workers were exposed to "a particular interaction of risk factors not
seen in other laboratories".
WCAT Original Decision, 1.R, VoL 1, p. 36, para. 128

c. It was a "matter of concern" that there was no apparent "dose-response"
relationship. That is, a relationship in which a bigger dose produces a bigger effect.
However, the absence of such a relationship was not determinative.
WCAT Original Decision, lR, VoL 1, p. 37, para. 133

d. Under the heading, "Coherence", beginning at paragraph 134, that it was not
necessary to identify a specific causative agent, and that it was necessary to
consider the possibility that during an earlier period the laboratory contained some
unique mixture of chemicals, and the possibility that they had interacted in such a
manner as to promote breast cancer.
WCAT Original Decision, 1.R, VoL 1, pp. 37-40, paras. 143, 145

e. The factor of "temporal relationship" was clearly satisfied, as the cancers were
diagnosed after the workers commenced employment at MMH.
WCAT Original Decision, lR, Vol. 1, p. 40, para. 147

f.

Under the heading, "Statistical Significance" the panel noted that the Standard
Incidence Ratio for the MMH cases was between 3.39 and 17.38 so that, at a
15

rmmmum, the incidence rate was more than 3 times that found in the BC
population. According to Dr. Astrakianakis, if a potential cause had been found, the
sample size needed in order to demonstrate a statistically significant association
between exposure and outcome would need to include at least 430 women.
WCAT Original Decision, J.R., Vol. 1, p. 42, paras. 157, 158

56.

The panel considered the possible non-occupational risk factors for the MMH workers, and

concluded that there was insufficient evidence to suggest that those factors were any different from
those possessed by women in the general population.
WCAT Original Decision, J.R., Vol. 1, p. 45, para 178

57.

While acknowledging that the scientists and physicians who studied the matter did not

support the conclusion that the breast cancers in the MMH workers had an occupational origin, the
panel expressed its view that when weighing the evidence using the standard of proof in s. 250(4)
of the WCA the breast cancers ofthe three workers are occupational diseases.
WCAT Original Decision, J.R., Vol. 1, p. 46, para. 179

58.

The panel referred to passages from the OHSAH Report in which the authors measured the

evidence in reference to the standard of reaching "scientific conclusions" as to causation. The
panel made the point that the level of proof which a scientist might require is a higher one than is
required for purposes of a WCAT adjudication.
WCAT Original Decision, J.R., Vol. 1, p. 46, para. 182

59.

At paragraph 185 the panel made the point that the authors of the OHSAH Report

acknowledged the possibility that workplace factors may have played a role in the development of
the cancers in the MMH workers. The panel gave weight to the evidence that exposures to
potentially carcinogenic substances in the laboratory were likely much higher in the past.
WCAT Original Decision, J.R., Vol. 1, p. 47, paras. 185, 189

60.

In the panel's view, the most compelling evidence of the connection between the workers'

cancers and their employment is found in the combination of the workers' past exposure to
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carcinogens, and their "very elevated statistically significant SIR for breast cancer". The panel
went on to express the conclusion that the employment connection to the MMH workers was
demonstrated by sufficient positive evidence, as that term is used in item #26.22 of the RSCM II,
and that the application of the Protocol to the facts justifies a conclusion that the workers' earlier
employment in the hospital laboratory had the capacity to cause breast cancer.
WCAT Original Decision, lR., Vol. 1, p. 48, paras. 192, 194, 195

61.

While acknowledging the possibility that the MMH cancer cluster was a statistical

anomaly, the panel expressed the view that this conclusion was no more likely than the conclusion
that the cancers were due to occupational causes. At paragraph 197, they express their finding that
the evidence "is sufficient to conclude it is as likely as not that the workplace exposure was of
causative significance with respect to this worker's breast cancer".
WeAT Original Decision, lR., VoU pp. 48-49, paras 196-197

62.

The dissenting panel member reviewed the evidence, and found that it was "insufficient" to

demonstrate that the worker's employment was of causative significance with respect to her breast
cancer. She would have denied the appeaL
WCAT Original Decision, IR., Vol. 1, p. 57, paras. 245-248

b.

The Reconsideration Decision

63.

The Employer applied for reconsideration of the Original Decision. The reconsideration

panel described the standard of review in such cases as being those set out in s. 58 oftheATA. For
alleged errors of fact or law or the exercise of discretion, the test is patent unreasonableness.
WCATReconsiderationDecision, lR., Vol. 1 pp. 62-63, paras 9,16

64.

At paragraph 25 the reconsideration panel expressed its view that "the majority decision is

supported by some evidence.

Their decision is not openly, clearly, evidently unreasonable.

Therefore, it is not patently unreasonable" The panel went on to express the view that:
The evidence which supports the decision is not to be found in the conclusions of the
experts whose opinions formed the main evidence before the panel. Rather, the evidence is
fOlUld within the opinions and reports of those experts.
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WCAT Reconsideration Decision, lR., Vol. 1, p. 65, paras. 25, 26
65.

The reconsideration panel distinguished previous WCAT jurisprudence involving the issue

of diagnosis, a matter on which a WCAT panel has been held not to be free to substitute its opinion
for that of an expert, from that involving the issue of causation. Those cases, which are often
determined by reference to medical and scientific literature combined with evidence of exposure,
can properly be approached on the basis of common sense.
WCAT Reconsideration Decision, J.R., Vol. 1, p. 66, paras. 30,31

66.

At paragraph 39 the reconsideration panel referred to the evidence of exposure to multiple

carcinogens, and made the point that while the synergistic effect of these chemicals is not known,
common sense would suggest that the combined effect of mUltiple chemicals is likely to be greater
than that of individual components of a mix of chemicals.
WCATReconsiderationDecision,J.R., Vol.l,p. 67, para. 39

67.

The reconsideration panel also made reference to the length of time (20 years) during

which the worker had been employed in the MMH laboratory, making the point that she had had a
lengthy period of exposure to carcinogens during the earlier years of her employment, when the
level of carcino gens in the laboratory was higher.
WeAT Reconsideration Decision, J.R., Vol. 1, p. 68, para. 41

68.

The reconsideration panel concluded its decision by holding:
[44] Having reviewed their decision, I cannot say that the original panel had no evidence
upon which to base their acceptance ofthe worker's claim. The elevated SIR and the
exposure to carcinogens is some evidence. As the worker's counsel noted in his
submission, the weighing of the evidence is not the subject of this application. I am
satisfied that the original panel had some evidence upon which to base their decision. As a
result I find that it was not patently unreasonable. I deny the employer's application.
WCAT Reconsideration Decision, J.R., Vol. 1, p. 68, para. 44

c.

Decision of the Chambers Judge
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69.

The Employer sought judicial review of the WCAT decisions. The B.C. Supreme Court

granted the Employer's application on the basis that there had been no evidence capable of
supporting the WCAT decisions.
B.c. Supreme Court ("BCSC") Reasons for Judgment, IR., Vol. 1, pp. 71-101

70.

After describing the history of the proceeding, the chambers judge addressed the issue of

the standard of review. He agreed with the parties that it was patent unreasonableness for the
Original Decision, and correctness for the Reconsideration Decision. In the application of the
standard, the chambers judge referred to, inter alia, Speckling v. British Columbia (Workers'

Compensation Board), 2005 BCCA 80; 46 B.C.L.R. (4th) 77 ("Speckling"), for the proposition
that a reviewing court must not reweigh the evidence.
BCSC Reasons for Judgment, J.R., Vol. 1, pp. 75-76, paras. 9-11

71.

At paragraph 34 of his decision the chambers judge framed the question: "(w)as the

WCAT entitled to ignore the evidence of the experts and come to a contrary conclusion". His
answer was that it was not entitled to do so.
BCSC Reasons for Judgment, J.R., Vol. 1, p. 81, para. 34

72.

The chambers judge found that the principle expressed in Snell v. Farrell, supra, that a trier

of fact can detennine causation by applying its own common sense, had no application to this case.
BCSC Reasons for Judgment, IR., Vol. 1, pp. 81-84, paras. 35 - 40

73.

After making reference to the summary passage in the Final Report, in which the OHSAH

authors refer to the three possible causes of the MMH cancer cluster, the chambers judge observed
that, "( c)onsidered as a whole, the expert evidence was unambiguous and uncontradicted: there
was no evidence that workplace factors caused the respondents' cancers".
BCSC Reasons for Judgment, IR., Vol. 1, p. 85, paragraph 44

74.

The chambers judge went on to observe that a higher-than-expected rate of cancer in a

workplace cannot alone provide evidence that the cancer was caused by occupational factors, and
that while the OHSAH Report left the door open to the possibility that workplace factors played a
19

role in the worker's cancer, "it was only a possibility". WCAT was "speculating into an area in
which it has no expertise" in finding that this possibility had in fact occurred. "There was no
objective evidence supporting that possibility as a cause, or that it is of equal probability to other
non-occupational related possible causes".
BCSC Reasons for Judgment, J.R., Vol. 1, pp. 85-86, paras. 45, 46

75.

The chambers judge concluded his analysis by finding that:
There was no positive evidence that the petitioners' cancer was caused by occupational
factors. By finding causation in the absence of any evidence and in the face of expert
opinion to the contrary, the WCArs decision was patently unreasonable.
BCSC Reasons for Judgment, J.R., Vol. 1, p. 86, para. 49

76.

The chambers judge set aside the decisions of the original panel and the reconsideration

panel, and remitted the matter to WCAT for reconsideration in accordance with his reasons.
BCSC Reasons for Judgment, J.R. Vol. 1, p. 86-89, paras. 50-62

d.

Decision of the Court of Appeal

77.

The Appellants appealed to the Court of Appeal, seeking to set aside the chamber judge's

decision quashing WCArs decisions. The appeal was heard by a five-judge bench ofthe Court of
Appeal, which produced three different sets of reasons. The majority reasons were authored by
Chiasson l.A. (Frankel J.A. concurring). Concurring reasons were authored by Goepel J.A. The
dissenting reasons were authored by Newbury lA., speaking for herself and Bennett J.A

78.

The majority in the Court of Appeal focused its attention largely on the jurisdictional issue:

that is, whether the WCAT had jurisdiction to reconsider its own decisions on the basis of
standards of review applicable in judicial review proceedings. However, the majority also denied
the Appellants' appeal on the merits, finding that there was insufficient positive evidence of a
causative relationship between the Appellants' work and their breast cancers.
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79.

In coming to this finding, Goepel lA. relied in part on Speckling. In that decision, the

Court of Appeal had affirmed the principle that "a decision based on no evidence is patently
unreasonable, but a decision based on insufficient evidence is not". Goepel lA., however, noted a
further comment of the Court in the decision, that a decision of a tribunal could be said to be
patently unreasonable "only if there is no evidence to support the finding, or the decision is
'openly, clearly, evidentially [sic] unreasonable'."
B. C. Court of Appeal ("BCCA") Reasons for Judgment,

lR.,Vol.l,p.179,para.207
(emphasis in BCCA Reasons)

80.

Goepel J.A. agreed with the chambers judge's conclusion that there was no positive

evidence that the claimant's cancer was caused by occupational factors. He stated, "In finding
causation in the absence of any evidence and in the face of expert opinion to the contrary, the
decision was in my opinion, openly, clearly, evidentially [sic] unreasonable and by definition
patently l.U1reasonable".
BCCA Reasons for Judgment, lR., Vol. 1, pp. 181-182, para. 216

81.

Chiasson lA. (Frankel lA. concurring) specifically noted that there was some evidence to

support the Original Decision, but agreed with the analysis and conclusions of Goepel J .A. on the
merits, stating that "something more is required".
BCCA Reasons for Judgment, IR. Vol. 1, pp. 177-178, para. 199

82.

The dissenting Justices would have allowed the appeal and reinstated the WCAT decision.

Their reasons in this regard will be addressed in more detail below.
BCCAReasons for Judgment, J.R., Vol. 1, pp. 109-135

83.

In the result, the Court of Appeal denied the appeal in relation to the issue on the merits. It

is from this decision that the Appellants appeal to this Court.

PART II: QUESTION IN ISSUE
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84.

This appeal raises the issue of whether the appropriate approach of the courts on judicial

review of findings of fact made by an administrative tribunal should be to determine whether there
was evidence capable of supporting the findings or to go further and determine also whether such
evidence was sufficient.

PART III: STATEMENT OF ARGUMENT

85.

The key factual finding that has been the subject ofthe proceedings described above is, of

course, the finding of the original WCAT panel that workplace exposure was of causative
significance with respect to the Appellants' breast cancers, making them occupational diseases
leading to entitlement to compensation benefits.

86.

On judicial review, the standard of review of a finding of fact made by the WCAT is patent

unreasonableness, pursuant to section 58(2)(a) oftheATA.

87.

The chambers judge took the view that there was no evidence to support a finding of

workplace causation and the decision was therefore patently unreasonable. The majority of the
Court of Appeal apparently took the view that, while there was some evidence to support the
WCAT's findings, "something more was required". In other words, the majority decisions found
that there was insufficient evidence to support the WCAT's factual finding that workplace
exposure was of causative significance.

88.

In the submission of the Appellants, the judicial review of a factual finding must be

undertaken in the context of the appropriate standard of review and the statutory scheme as a
whole. Viewing the WCAT decision in light of the broad purposes and specific provisions of the
WCA and the provisions of the ATA, it is clear that the WCAT's finding of workplace causation is

not patently unreasonable. There was evidence to support the original panel's finding that the
Appellants' breast cancers were causally connected to their employment. The fact that the experts
were not prepared to draw the conclusion that the work environment caused or significantly
contributed to the cancers did not mean that there was no evidence of such causation. As noted by
the original panel, the scientists and physicians were weighing the evidence against the standard
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required to reach "scientific conclusions" based on "scientific evidence". That is a higher test than
that required in the administration of the workers' compensation scheme for the adjudication of
workplace disease claims. As will be discussed, there are strong policy justifications for this less
onerous standard.

A.

STANDARD OF REVIEW

89.

In this case, the majority of the Court of Appeal found that, while there may have been

evidence to support the WCAT's decision, "something more" was required. Essentially, the Court
carne to the conclusion that the evidence was insufficient to support the WeAT decision. The
Appellants assert that in doing so, the Court of Appeal failed to apply the appropriate standard of
review, and failed to accord the WCAT decision the degree of deference required in these matters.

90.

The policy of deference is rooted in the history of the development of administrative

tribunals, as outlined in Canada (Attorney General) v. Public Service Alliance of Canada:
In a complex society such as ours administrative boards and tribunals are increasingly
necessary. The experience and expert knowledge of some boards surpasses that of the
courts. They provide a mechanism for speedy resolution of complex, and frequently
technical, matters. The tribunals, generally composed of experts in their fields, act
independently of government.
Canada (Attorney General) v. Public Service Alliance of Canada,

[1993] 1 S.C.R. 941, pp. 952-3, para 21
Appellants' Book of Authorities ("ABA"), Tab 2

91.

In Dunsmuir v. New Brunswick this Court discussed in detail the relationship between the

courts and administrative bodes in this context, stating:
Judicial review seeks to address an underlying tension between the rule of law and the
foundational democratic principle, which finds an expression in the initiatives of
Parliament and the legislature to create various administrative bodies and endow them with
broad powers. Courts, while exercising their constitutional functions of judicial review,
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must be sensitive not only to the need to uphold the rule of law, but also to the necessity of
avoiding undue interference with the discharge of administrative functions in respect of the
matters delegated to the administrative bodies by Parliament and legislatures.
Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, para 27
ABA, Tab 6

92.

The Court in Dunsmuir went on to discuss the application of the policy of deference in the

context of the newly articulated standard of reasonableness. In that regard, the Court stated:
Reasonableness is a deferential standard animated by the principle that underlies the
development of the two previous standards of reasonableness: certain questions that come
before administrative tribunals do not lend themselves to one specific, particular result.
Instead, they may give rise to a number of possible, reasonable conclusions. Tribunals
have a margin of appreciations within the range of acceptable and rational solutions. (para.
47)

Deference in the context of the reasonableness standard therefore implies that courts will
give due consideration to the detelTIlinations of decision makers. As Mullan explains, a
policy of deference "recognizes the reality that, in many instances, those working day to
day in the implementation of frequently complex administrative schemes have or will
develop a considerable degree of expertise or field sensitivity to the imperatives and
nuances of the legislative regime": D.l Mullan, "Establishing the Standard of Review: The
Struggle for Complexity?" (2004), 17 C.J.A.L.P. 59, a p. 93. In short, deference requires
respect for the legislative choices to leave some matters in the hands of administrative
decision makers, for the processes and detelTIlinations that draw on particular expertise and
experiences, and for the different roles of the courts and administrative bodies within the
Canadian constitutional system.
Dunsmuir, supra, paras. 47, 49
93.

In the context of this case, the ATA statutorily provides for a "patently unreasonable"

standard of review for factual findings. In Canada (Citizenship and Immigration) v. Khosa, Binnie
l, for the majority, commented on the meaning of that standard:
Despite Dunsmuir, 'patent unreasonableness' will live on in British Columbia, but the
content of the expression, and the precise degree of deference it commands in the diverse
circumstances of a large provincial administration, will necessarily continue to be
calibrated according to general principles of administrative law. That said, of course, the
legislature in s. 58 was and is directing the B.C. courts to afford administrators a high
degree of deference on issues of fact, and effect must be given to this clearly expressed
legislative intention.
24

Canada (Citizenship and Immigration) v. Khosa,
[2009] IS.C.R. 339,2009 SCC 12, para 19 ("Khosa")
ABA, Tab 3

94.

Thus, if it can any longer be said that there are degrees of deference, the circumstances in

this case require the highest degree of deference to the WCAT's conclusions. It is striking that
neither the majority judgment below, nor the decision of the chambers judge, contains much, if
any, reference to the required deference owed such a tribunal on matters offact.

95.

In applying the standard of patent unreasonableness, it was not open to the courts on

judicial review to reweigh the evidence that was before the tribunal. Thus, it was open to the
chambers judge to intervene respecting the WCAT' s decisions only if there was no evidence that
rationally supported the Original Decisions. Similarly, once the majority of the Court of Appeal
found that there was some evidence to support the WCAT's findings, it was not open to it to
reweigh that evidence and conclude that it was not sufficient.
96.

The admonition against reweighing the evidence that was before the tribunal is consistently

supported by decisions of this Court, recently for instance in Canadian Artists Representation v.
J

National Gallery of Canada, at para. 30, citing Binnie J. in Khosa. Such re-weighing of evidence
runs contrary to the legislative choice to assign the fact fmding function to the administrative
tribunal, not the courts.
Canadian Artists' Representation v. National
Gallery ofCanada, 2014 SCC 42, para. 30
ABA, Tab 4
Khosa, supra, para 64
97.

Similarly, in Speckling, supra, the B.C. Court of Appeal affirmed the principle that "a

decision based on no evidence is patently unreasonable, but a decision based on insufficient
evidence is not," citing Douglas Aircraft Co. of Canada Ltd. v. McConnell, [1980] 1 SCR 245 and
Board of Education for the City of Toronto v. Ontario Secondary Teachers! Federation et ai,
[1997] 1 S.C.R. 487, ("Board of Education").
2S

Speckling, supra, para 37
ABA, Tab 14

98.

In Board of Education, supra, this Court held:
"It has been held that a finding based on 'no evidence' is patently unreasonable. However,
it is clear that a court should not intervene where the evidence is simply insufficient. As
Estey J., dissenting in part, noted in Douglas Aircraft, at p. 277:

... a decision without any evidence whatever in support is reviewable as being
arbitrary; but on the other hand, insufficiency of evidence in the sense of appellate
review is not jurisdictional, and while it may at one time have amounted to an error
reviewable on the face of the record, in present day law and practice such error falls
within the operational area of the statutory board, is included in the cryptic statement
that the board has the right to be wrong within its jurisdiction, and hence is free from
judicial review.
When a court is reviewing a tribunal's findings of fact or the inferences made on the basis
of the evidence, it can only intervene "where the evidence, viewed reasonably, is incapable
of supporting a tribunal's findings offact": Lester (W. W)(1978) Ltd. V United Association
~r Journeymen and Apprentices of the Plumbing and Pipejitting Industry, Local 740,
[1990] 3 S.C.R. 644, at p. 669 per McLachlin J.
Board of Education, supra, para. 44
ABA, Tab 15

99.

In a decision of the Nova Scotia Court of Appeal, Nova Scotia (Workers' Compensation

Board) v. Johnstone, it was argued that insufficiency of evidence was a ground of review. The

Nova Scotia Court of Appeal rejected that argument. In applying a statutory onus of proof
provision similar to that in B.C. (i.e. evenly balanced possibilities to be resolved in favour of the
worker), the Court of Appeal concluded that "the relevant weight of the evidence ... is to be
determined by the Board at first instance and by the Tribunal in appeals from the Board. The role
of this Court is to consider whether there is any evidence, whether s. 187 has been applied, and
whether the result is patently unreasonable".
Nova Scotia (Workers' Compensation Board) v. Johnstone,
1999 NSCA 164, at para. 26
ABA, Tab 10
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100.

In coming to a contrary finding in this case, the majority of the Court of Appeal extended

the scope of judicial review of an administrative tribunal's findings of fact to include not only
whether there was evidence capable of supporting the findings but also whether such evidence was
sufficient.

101.

In so doing, the Court of Appeal decision below will inevitably induce and invite searching

reviews of the evidentiary records of the proceedings before administrative llibunals in support of
assertions of insufficiency of evidence to support findings of fact, an approach which is directly
contrary to the entire underpinning of the administrative tribunal system, and at odds with the
requirement that deference be paid to the findings of fact and law made by an administrative
tribunal within its jurisdiction.

102.

In applying the appropriate standard of review, reviewing courts must consider the broad

purposes and legislative provisions undergirding the specific administrative tribunal. As such, it is
useful to review the animating principles of the workers' compensation scheme.

B.

THE WORKERS' COMPENSATION SCHEME

103.

The modern system of workers' compensation anses from what is referred to as the

"historic compromise." Pursuant to the "historic compromise," workers gave up the right to sue
their employers in court for losses incurred as a result of work-related injury or illness in exchange
for compensation regardless of fault or an employer's ability to pay. For their part, employers
were required to contribute to a mandatory insurance scheme which provided the no-fault benefits
to disabled workers. In return, employers gained freedom from legal actions being brought by
disabled workers and potentially crippling liability.
Core Services Review ofthe Workers' Compensation
Board Alan Winter WCB Core Reviewer, March 11, 2002 at p. 3.
ABA, Tab 16
104.

In Pasiechnyk v. Saskatchewan (Workers' Compensation Board), Mr. Justice Sopinka

addressed the core policy underlying workers' compensation:
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Montgomery J. also commented on the purposes of workers compensation in Medwid v.
Ontario (1988), 48 D.L.R. (4th) 272 (Ont. H.C.). He stated at p. 279 that the scheme is
based on four fundamental principles:
(a) compensation paid to injured workers without regard to fault;
(b) injured workers should enjoy security of payment;
(c) administration of the compensation schemes and adjudication of claims handled
by an independent commission, and
(d) compensation to injured workers provided quickly without court proceedings.
I would note that these four principles are interconnected. For instance, security of
payment is assured by the existence of an injury fund that is maintained through
contributions from employers and administered by an independent commission, the
Workers' Compensation Board. The principle of quick compensation without the need for
court proceedings similarly depends upon the fund and the adjudication of claims by the
Board. The principle of no-fault recovery assists the goal of speedy compensation by
reducing the number [of] issues that must be adjudicated. The bar to actions is not ancillary
to this scheme but central to it. If there were no bar, then the integrity of the system would
be compromised as employers sought to have their industries exempted from the
requirement of paying premiums toward an insurance system that did not, in fact, provide
[them] with any insurance.
Pasiechnyk v. Saskatchewan (Workers' Compensation Board),
[1997] 2 S.C.R.890, at para. 27
ABA, Tab 11
105.

Underlying the entire WCA is the principle that the workers' compensation scheme exists to

enable workers who are injured in, or adversely affected by, the workplace to obtain prompt
medical care and compensation and to avoid the expense and delay of litigation.

Thus, the

workers' compensation system has different objectives, and operates differently, than a tort
system.

106.

One way the workers' compensation scheme facilitates prompt medical care and

compensation for workplace injuries and occupational diseases is by relaxing procedural and
evidentiary requirements. For instance, s. 250 of the WCA provides that the WCAT is not bound
by legal precedent and that it must apply any policy established by the Board that is applicable to
each case.

Section 246.1(1) clarifies that the WCAr may receive and accept "infonnation"

whether or not it would be admissible as evidence in a court oflaw. Section 250(4) states:
If the appeal tribunal is hearing an appeal respecting the compensation of a worker and the
evidence supporting different findings on an issue is evenly weighed in that case, the
appeal tribunal must resolve that issue in a manner that favours the worker.
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This means if the weight of the evidence suggesting the disease was caused by the employment is
roughly equally balanced with evidence suggesting non-employment causes, the issue of causation
will be resolved in favour of the worker. This standard is less onerous than the civil standard of a
balance of probabilities.

107.

In Kovach v. British Columbia (Workers) Compensation Board), Donald lA. (originally in

dissent, but adopted by this Court on further appeal) emphasized the flexibility given to the WCB
in developing a theory of causation that is suitable to its mandate. In the following passage Mr.
Justice Donald draws a distinction between tort-based theories of causation, and those which are
suitable to no fault schemes, such as that in the present case. He makes the point that the theory of
causation must be responsive to the policy goals of the system:
The Board was not bound to apply common law principles of causation, such as novus
actus interveniens, in deciding the matter. No single theory of causation can be said to be
infallible or universally applicable. What works for a tort-based system may be unsuitable
for a no-fault scheme. It all depends on the policy goals of the system.' The Board may
decide that in order to encourage workers to undergo treatment for their industrial injuries,
it must cover mistakes made during treatment. It may decide that it is unfair to deny
coverage in such circumstances or inconsistent with a broadly inclusive policy of worker
protection.
Different considerations arise when, instead of a collective fund, the purse of an individual
defendant is put at risk. There it is important to determine whether an intervening act has
broken the chain of causation. That is not an exercise of pure logic but a matter of justice
in allocating responsibility between initial and subsequent tortfeasors.
The onus of proof in each system is different. Under the WCB scheme if the probabilities
are equally balanced the claimant succeeds in obtaining compensation. In tort law, the
defendant wins.
Kovach v. British Columbia (Workers) Compensation Board),
52 B.C.L.R. (3d) 98 (per Donald J.A. dissenting),
rev'd [2000] 1 SCR 55, paras. 28-30
ABA, Tabs 7 and 8

108.

The legislature has established an administrative tribunal to address the weighing of

evidence and determine the appropriate causation analysis in workers' compensation cases. It
specifically did not assign that role to the courts. The determination of causation in the workers'
compensation context is different from the determination of scientific causation. It is also different
than the determination of causation in cases involving civil liability. Applying a relaxed standard
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of proof that removes the onus of proof from the claimants' shoulders is consistent with the
purposes of such a no-fault system of disability benefits. A review of the WCAT finding of
workplace causation must take into account the purposes and unique features of the workers'
compensation scheme.

C.

109.

THE CAUSATION ANALYSIS

In his examination of the evidence, the chambers judge "did not mention or instruct himself

on the differences of this kind between the workers' compensation and tort-based systems, and
proceeded to analyze the law as if he were discussing a personal injury claim in a court oflaw."
BCCA Reasons for Judgment (Dissenting judgment of Newbury J.A.),
J.R. Vol. 1, p. 153, para. 108
110.

Similarly, in the majority decisions in the Court of Appeal no consideration was given to

the differences in theory of causation and standard of proof from that applied in the courts. In the
result, the failure of the medical reports to reach "scientific conclusions" on the association
between specific work-related exposures and breast cancer in this cluster was found to preclude
compensation.

111.

In contrast, Newbury lA., in her dissenting reasons, did specifically discuss two features

that distinguish the decision-making process of the WCAT from that employed in the courts.

112.

First, the WCAT was not bound to consider the applicants' appeals as requiring strict proof

of a chain of causation of their cancers, but rather employed an assessment of risk factors. As the
WCAT panel on the three reconsideration decisions had said, "the evidence on the claim file
shows that breast cancer's causation is determined mainly, if not entirely, by consideration of risk
factors and not by consideration of known agents, other than radiation." A specific agent need not
be identified to support a finding of work causation in an occupational disease such as breast
cancer. The original panel also noted that there was no requirement in law or policy that the
30

workers' employment be the only causative factor, or even the most significant causative factor.
The existence of multiple causative factors does not preclude the Board from accepting a claim.

WCAT Reconsideration Decision, J.R, Vol. 1, pp. 65-66, paragraph 29
WCAT Original Decision, lR, Vol. 1, p. 39, paragraph 142
WCAT Original Decision, J.R., Vol. 1, p. 17, paragraphs 49,50

113.

Second, the standard of proof applicable to workers' compensation claims is different from

the usual civil balance of probabilities. The WCAT panel that authored the three original appeal
decisions applied the appropriate standard in concluding that "while we accept that this matter is
not without some uncertainty, we find that the evidence is sufficient to conclude it is as likely as
not that workplace exposure was of causative significance with respect to this worker's breast
cancer. .. "
WCAT Original Decision, J.R, Vol. 1, pp. 48-49, para. 197
114.

Newbury lA. carefully outlined the evidence that was before the WCAT on the applicants'

appeals at paragraphs 69 to 108, in the context of the underlying philosophy of the compensation
system. What emerges is a determination of causation by the original WCAT panel based on
examination of all of the available evidence, including full explanations as to why it placed
probative reliance on that body of evidence.
BCCA, Reasons for Judgment, Newbury, J.A,
J.R., Vol. 1, pp. 135-153, paras. 69-108

115.

The evidence supporting the conclusion that conditions in the workplace were of causative

significance in the development of the MMH laboratory workers' cancers consisted of:

a. Likely past exposure by laboratory technicians at MMH to solvents and reagents
including formalin and a-toluidine, both of which are carcinogens;
WCAT Original Decision, J.R., Vol. 1, p. 28, para. 91

31

b. Past complaints at MMH of poor air quality due to incineration of very odorous and
potentially hazardous compounds, likely acid gasses and possible combustion
products of PBC and other plastics;
WCAT Original Decision, l.R., Vol. 1, pp. 28-29, para. 91
c. An SIR of 8.4, indicating that the female MMH laboratory workers were
experiencing breast cancer at approximately 8 times the rate of women in the
general BC population; and
WCAT Original Decision, l.R., VoL 1, p. 27, para. 89
d. Literature which has supported a general association between lab technicians and
breast cancer mortality, including a 2007 report by A.C. Macarthur et al entitled

"Occupational Female Breast and Reproductive Cancer Mortality in British
Columbia, Canada" cited in the original panel decision and a study by Burnett et al,
cited in the OHSAH Report at l.R., Vol. 3, p. 61.
WCAT Original Decision, lR. Vol. 1, p.12
Final Report, l.R. Vol. 3, p. 61
116.

In assessing the degree of relationship, if any, between the workplace and the cancers,

multiple factors must be weighed in the balance. The ability to undertake this exercise is not
unique to scientists and physicians.

The OHSAH medical experts were left with three possible

explanations for the striking elevation of risk of breast cancer in the applicants' workplace:
occupational exposures (where there was some evidence of past elevated exposure to toxic and
carcinogenic agents), non-occupational exposures, and statistical anomaly.

The WCAT panel

concluded that the OHSAH panel of experts had considered the relative probabilities of those
explanations during the course of their involvement, but had in the end believed none to be more
likely than another. The inability of the OHSAH scientists to reach a conclusion as to the relative
contributions of the three possible causes of the cancer cluster left room for the exercise of the
panel members' judgment.

117.

The Appellants assert that, as found by Newbury lA., the original panel appropriately

examined the evidence and applied the statutory standard of proof.
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The panel's analysis is

consistent with the purposes of the workers' compensation scheme, to enable workers who are
adversely affected by the workplace to obtain prompt medical care and compensation without the
expense and delay of litigation.

118.

The majority decision of the Court of Appeal introduces a new standard of proof that would

make it virtually impossible for a woman to be compensated for occupationally induced breast
cancer, thereby frustrating the purpose of the workers' compensation scheme. The implication of
the majority's finding that there was insufficient evidence to establish workplace causation in this
cluster is that it is not enough for a claimant to demonstrate a high incidence of cancer in her
workplace plus exposure to known carcinogens. A specific occupational cause must be identified
by a scientific investigation. This is highly improbable for a number of reasons.

119.

As acknowledged in the OHSAH Report, even very extensive investigations of breast

cancer clusters have high probabilities of failing to identify occupational or environmental risk
factors:
With the exception of a few studies that have identified very high occupational exposures
to carcinogenic compounds as causal factors in breast cancer, most investigations have not
been able to clearly determine occupational risk factors. The reasons for the failure to
identify specific chemicals or physical agents include not only the complex nature of the
initiation, promotion, and development of breast cancer (Figure 7), but also the presence of
many confounding risk factors. Additionally, there appear to be numerous, but so far
unidentified, risk factors that the issue of confounding becomes even more salient. Little is
known about the interaction of known risk factors on the magnitude of increase in breast
cancer risk and even less is known about the possible synergistic, additive, or antagonistic
effects of multi pIe chemical exposures.
Final Report, 1.R., Vol. 3, p. 63
120.

From 1961 to 1982, the US Centers for Disease Control and Prevention investigated 108

reported cancer clusters in 29 states and 5 foreign countries. No clear cause of cancer was
determined for any of the reported clusters. Between 1984 and 1995, the Minnesota Department
of Health (MDOH) investigated more than one thousand cancer clusters. Again, not a single
investigation identified a particular cause.
Final Report, 1.R., Vol. 3, p. 69
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121.

In addition to the complex nature of the initiation, promotion and development of breast

cancer, investigations such as the OHSAH Report are inhibited by limited information about past
exposures.

"In most investigations, biological data relating to occupational or environmental

exposures is sparse or inadequate and other risk factors are not well controlled." In this case, the
OHSAH medical experts noted that past exposures to

cancer~causing

agents were likely much

higher as a number of procedures have been modified due to technological advances. However,
the PowerPoint presentation given to staff and employees at Ml\1H as part of the OHSAH Final
Report notes that past exposure levels are unknown. Another past concern was poor indoor air quality
from an incinerator at the hospital that was a source of very odorous and potentially hazardous
compounds.
Final Report, J.R., Vol. 3, p. 67
Final Report, l.R., VoL 3, p. 76
Final Report, l.R., Vol. 3, p. 162

122.

The OHSAH Report was also limited by the small sample size. As Dr. Beach noted, the

relatively small size of the sample at MMH may have resulted in a "type II error," a failure to find a
link between exposure and disease, when in fact there is one. Even Dr. Astrakianakis noted that if a

potential cause had been found, the sample size needed in order to demonstrate a statistically
significant association between exposure and outcome would need to include at least 430 women. At
MMH, there were only 64 individuals identified as having worked in the laboratory between lanuary
1, 1970 and December 7, 2004: in these circmnstances, causation to a level of scientific certainty
could never be determined.
Beach Report, J.R., Vol. 4, p. 188
OHSAH Response to Questions, l.R. Vol. 3, p. 217
Final Report, l.R. VoL 3, p. 34

123.

In light of these limitations, it is not surprising that the authors could not reach "scientific

conclusions to support the association between work-related exposures and breast cancer in this
cluster:"
While it can not be ruled out that workplace factors played some role in the complicated
process of carcinogenesis that led to this tragic outcome for laboratory workers and their
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families, the exact relationship between workplace exposures and the cancers that resulted
remains elusive.
Final Report, 1.R., VoL 3, p. 35

124.

Requiring claimants with breast cancer to produce an investigation that reaches scientific

conclusions about a specific workplace cause would frustrate the purposes of the workers'
compensation scheme. Such a requirement would erect an impossible obstacle for workers with
breast cancer to obtain compensation that does not appear in the WCA or the Board's policies. It
would also remove the benefit of the historic compromise for this group of workers. Women with
breast cancer would effectively be denied compensation through the workers' compensation scheme
at the same time they are denied recourse to the courts.

125.

The group of women potentially impacted by the majority's decision is by no means smalL

Breast cancer is one of the most common female cancers in North America, and Canada has one of
the highest rates. Breast cancer is the second most common cause of cancer death in women, and the
main cause of death in women ages 45 to 55. The Canadian Cancer Society estimates that every
week, 415 Canadian women will be diagnosed with breast cancer, and 102 women will die of it.
Final Report, 1.R. Vol. 3, p. 43

D.

CONCLUSION

126.

In this case, the WCAT found that workplace exposure was of causative significance with

respect to the Appellants' breast cancers, making them occupational diseases leading to entitlement
to compensation benefits.

This determination involved a finding of fact within WCAT's

jurisdiction and the standard of review of such a finding is patent unreasonableness.

127.

In setting aside the decision, the chambers judge, and in turn the majority of the Court of

Appeal, failed to give effect to the appropriate standard of review, improperly reweighed the
evidence that was before the WCAT, and failed to give due consideration to the legislative choice
to assign the fact finding function to WCAT.
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128.

Viewing the WCAT decision in light of the broad purposes and specific provisions of the

WeA, it is clear that the WeAT's fmding of workplace causation is not patently unreasonable.

There was evidence to support the original panel's finding that the Appellants' breast cancers were
causally connected to their employment. The fact that the experts were not prepared to draw the
conclusion that the work environment caused or significantly contributed to the cancers did not
mean that there was no evidence of such causation.

129.

As noted by the original panel, the scientists and physicians were weighing the evidence

against the standard required to reach "scientific conclusions" based on "scientific evidence". That
is a significantly higher test than that required in the administration of the workers' compensation
scheme for the adjudication of workplace disease claims, and in fact requiring the Appellants to
meet that test would fundamentally undermine the purpose of that scheme.

130.

For all these reasons, the Appellants submit that the appeal should be granted.
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PART IV - COSTS
131.

The Appellants seek their costs in this Court and in the courts below.

PARTV-ORDERSSOUGHT
132.

The Appellants seek an order that the appeal be granted with costs to the Appellants in this

Court and the courts below.

133.

The Appellants also seek an order restoring the decisions ofWCAT.

Respectfully submitted this 20 th day of October, 2015

tist Tonie Beharrell and Randall Noonan
Counsel for Appellants, Katrina Hammer et al
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PART vn - STATUTES, REGULATIONS, RULES

Administrative Tribunals Act, S.RC. 2004, c. 45 s.58
Standard of review if tribunal's enabling Act has privative clause
58 (1) If the tribunal's enabling Act contains a privative clause, relative to the courts the tribunal
must be considered to be an expert tribunal in relation to all matters over which it has
exclusive jurisdiction.
(2) In a judicial review proceeding relating to expert tribunals under subsection (1)
(a) a fInding offact or law or an exercise of discretion by the tribunal in respect of a
matter over which it has exclusive jurisdiction under a privative clause must not be
interfered with unless it is patently unreasonable,

Workers' Compensation Act, R.S.RC. 1996, c, 292
Occupational disease
6(1) Where
(a) a worker suffers from an occupational disease and is thereby disabled from earning full
wages at the work at which the worker was employed or the death of a worker is caused by
an occupational disease; and
(b) the disease is due to the nature of any employment in which the worker was employed,
whether under one or more employments,
compensation is payable under this Part as if the disease were a personal injury arising out of and
in the course of that employment. A health care benefit may be paid although the worker is not
disabled from earning full wages at the work at which he or she was employed.

Powers and duties of board of directors
82 (1) The board of directors must
(a) set and revise as necessary the policies of the board of directors,
including policies respecting compensation, assessment,
rehabilitation and occupational health and safety, and
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Proceedings
246 (1) Subject to any rules, practices or procedures established by the chair, the appeal
tribunal may conduct an appeal in the manner it considers necessary, including
conducting hearings in writing or orally with the parties present in person, by
means of teleconference or videoconference facilities or by other electronic
means

Appeal tribunal decision-making
250 (1) The appeal tribunal may consider all questions offact and law arising in an
appeal, but is not bound by legal precedent.
(2) The appeal tribunal must make its decision based on the merits and justice of
the case, but in so doing the appeal tribunal must apply a policy of the board of
directors that is applicable in that case.
(3) Despite subsection (1), the appeal tribunal is bound by a prior decision of a
panel appointed under section 238 (6) unless
(a) the specific circumstances of the matter under appeal are clearly
distinguishable from the circumstances addressed in the prior
decision,
(b) subsequent to the prior decision, a policy of the board of
directors that the panel relied upon in the prior decision was
repealed, replaced or revised, or
(c) the prior decision has been overruled under subsection (3.1) of
this section.
(3.1) Despite subsection (3), a panel appointed under section 238 (6) may
overrule a prior decision of another panel appointed under that section.
(4) If the appeal tribunal is hearing an appeal respecting the compensation of a
worker and the evidence supporting different findings on an issue is evenly
weighted in that case, the appeal tribunal must resolve that issue in a manner that
favours the worker.
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Workers' Compensation Board, Province of British Columbia, Rehabilitation Services &
Claims Manual, Vol. II, March 1,2015
CHAPTER 4
COMPENSATION FOR OCCUPATIONAL DISEASE
#25.00 INTRODUCTION
Section 6 of the Act provides that compensation is payable for occupational disease that is due to
the nature of a worker's employment. Section 7 provides that compensation is payable for a certain
level of non-traumatic noise-induced hearing loss that results from a worker's employment. A
worker's entitlement to compensation for a total or partial disability resulting from a loss of
hearing is paid in accordance with the compensation provisions set out in Part 1 of the Act. This
chapter deals with such compensation.
Most compensation cases involve a personal injury (covered in Chapter 3) where it can readily be
determined whether the event or series of events leading to such injury arose out of and in the
course of employment. The cause of disease, by its nature, is often more difficult to determine. A
common difficulty is distinguishing between an injury and a disease (the difference is discussed in
Item C3-12.00, Personal Injury). Even when medical science has identified the cause of a disease
in a general sense, it may be difficult to establish with any degree of certainty how and when a
worker contracted or developed a disease. Further, workers' compensation does not extend to all
diseases, rather only to those that are due to a worker's employment. In these circumstances,
determining the extent to which a worker's employment had a role in producing the disease
becomes a critical or central issue.
The question is: was the worker's disability caused by his or her work or by something else such as
the operation of natural causes, or by congenital or hereditary disease. The Act provides different
ways of dealing with this issue. These are discussed in this chapter.
#26.22 Non-Scheduled Recognition and Onus ofProof

In some cases a worker may suffer an occupational disease not listed in Schedule B. In other cases
a worker may suffer from an occupational disease listed in Schedule B but was not employed in
the process or industry described opposite to it in the Schedule. In some cases a worker may suffer
a disease not previously designated or recognized by the Board as an occupational disease.
Here, the decision on whether the disease is due to the nature of any employment in which the
worker was employed, is determined on the merits and justice of the claim without the benefit of
any presumption. The same is true if for any other reason the requirements of section 6(3) are not
met.
For this purpose the Board will conduct a detailed investigation of the worker's circumstances
including information about the worker, their diagnosed condition, and their workplace activities.
The Board is seeking to gather evidence that tends to establish that there is a causative connection
between the work and the disease. The Board will also seek out or may be presented with
evidence which tends to show there is no causative connection. The gathering and weighing of
evidence generally is covered in policy items #97.00 through #97.60. The Board is to examine the
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evidence to see whether it is sufficiently complete and reliable to arrive at a sound conclusion with
confidence. If not, the Board should consider what other evidence might be obtained, and must
take the initiative in seeking further evidence. After that has been done, if, on weighing the
available evidence, there is then a preponderance in favour of one view over the other, that is the
conclusion that must be reached. Although the nature of the evidence to be obtained and the weight
to be attached to it is entirely in the hands of the Board, to be sufficiently complete the Board
should obtain evidence from both the worker and the employer, particularly if the Board is
concerned about the accuracy of some of the evidence obtained.
Since workers' compensation in British Columbia operates on an inquiry basis rather than on an
adversarial basis, there is no onus on the worker to prove his or her case. All that is needed is for
the worker to describe his or her personal experience of the disease and the reasons why they
suspect the disease has an occupational basis. It is then the responsibility of the Board to research
the available scientific literature and carry out any other investigations into the origin of the
worker's condition which may be necessary. There is nothing to prevent the worker, their
representative, or physician from conducting their own research and investigations, and indeed,
this may be helpful to the Board. However, the worker will not be prejudiced by his or her own
failure or inability to find the evidence to support the claim. Information resulting from research
and investigations conducted by the employer may also be helpful to the Board. As stated in policy
item #97.10, a worker is also assisted in establishing a relationship between the disease and the
work by section 99 of the Act that provides:
(1) The Board may consider all questions of fact and law arising in a case, but the Board is
not bound by legal precedent.
(2) The Board must make its decision based upon the merits and justice of the case, but in
so doing the Board must apply a policy of the board of directors that is applicable in that
case.
(3) If the Board is making a decision respecting the compensation orrehabilitation of a
worker and the evidence supporting different findings on an issue is evenly weighted in
that case, the Board must resolve that issue in a manner that favours the worker.
Therefore if the weight of the evidence suggesting the disease was caused by the employment is
roughly equally balanced with evidence suggesting nonemployment causes, the issue of causation
will be resolved in favour of the worker. This provision does not come into play where the
evidence is not evenly weighted on an issue. If the Board has no or insufficient positive evidence
before it that tends to establish that the disease is due to the nature of the worker's employment,
the Board's only possible decision is to deny the claim.
EFFECTIVE DATE: June 1,2009 - Delete references to Board officers.
HISTORY: March 3, 2003 - New wording of section 99
APPLICATION: Applies on or after June 1,2009
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CHAPTER 12
CLAIMS PROCEDURES
#92.00 INTRODUCTION
This chapter relates to the roles and responsibilities of workers, employers, physicians, and the
Board in the making and adjudicating of compensation claims.
#97.00 EVIDENCE
Under the old English system, which was an adversary system of workers' compensation, there
was a burden of proof imposed on the worker, but that is not the correct practice here. The Board
must not start with any presumption against the worker, but neither must there be any presumption
in the worker's favour. The correct approach is to examine the evidence to see whether it is
sufficiently complete and reliable to arrive at a sound conclusion with confidence. If not, the Board
should consider what other evidence might be obtained, and must take the initiative in seeking
further evidence. After that has been done, if, on weighing the available evidence, there is then a
preponderance in favour of one view over the other, that is the conclusion that must be reached.
But if it appears upon the weighing of the evidence that the disputed possibilities are evenly
balanced then the rule comes into play which requires that the issue be resolved in accordance with
that possibility which is favourable to the worker.
Although there is no burden of proof on the worker, the Act contains prerequisites for benefits.
Compensation will not be paid simply because, for example, a telephone call is received from
someone claiming to be a worker, who has been hurt, and was disabled for a certain number of
days. Some basic evidence must be submitted by the worker to show that there is a proper claim.
The extent of that basic evidence necessary, and the weight to be attached to it, is entirely in the
hands of the Board.
It is therefore not uncommon to see that a claim will be denied when a worker, away from
employment, begins to feel some pain and discomfort in the lower back, and seeking to find a
reason for this condition, thinks back to the work being done over a period of time and concludes
that the problem must have resulted from something which occurred on a certain day when certain
heavy work was being performed. The question then arises whether there was anything other than
the worker's hindsight which would allow the Board to conclude that the work done some weeks
or months previously had causative significance. It is at this point that investigation takes place
and the evidence is weighed. If there is nothing objective to indicate any activity at work was
potentially causative of the condition complained of, at or near the time alleged by the worker, it
can fairly be said that the claim has not been established. The worker has simply failed to present
those fundamental facts which bring the provisions of the Act into play.

EFFECTIVE DATE: June 1, 2009 ~ Deletereferences to officer and Adjudicator.
APPLICATION: Applies on or after June 1, 2009
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#97.30 Medical Evidence
It is the responsibility of the Board to make all the decisions relating to the validity of a claim and
to make all the decisions relating to compensation payments. This includes decisions relating to
medical as well as other aspects of the claim.

This does not mean, of course, that a lay judgment is preferred to a medical opinion on a question
of medical expertise. What it means is that the Board is responsible for the decision-making
. process, and for reaching the conclusions on the claim. But this will, of course, require an input of
medical evidence, or sometimes other expert advice, on any issue requiring professional expertise.
In reaching conclusions on a medical question, the guide-rules are set out below.

EFFECTIVE DATE: June 1,2009 - Delete references to Claims Adjudicator, Claims Officer, the
Disability Awards Officer and the Adjudicator in Disability Awards.
APPLICATION: Applies on or after .Tune 1,2009
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