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MEMORANDUMOF
MEMORANDUM
OFARGUMENT
ARGUMENT
PART II—
PART
—OVERVIEW
OVERVIEWAND
ANDSTATEMENT
STATEMENT
OFOF
FACTS
FACTS
A. Overview
A.
Overview
1.

In Chandler v. Alberta Association of Architects' this Court confirmed that administrative
administrative

tribunals have
tribunals
have the
the power,
power, even
even absent
absent an
an express
express statutory
statutoryprovision,
provision,to
toreopen
reopenmatters
matterstotocure
cure
certain types
certain
types of errors.
errors. The
The critical
criticalquestion
questionraised
raisedby
bythis
thiscase
caseisiswhether
whetherthe
thecommon
commonlaw
law
power to reopen aa matter
matter to
to cure
cureaajurisdictional
jurisdictionalerror
errororordefect
defectincludes
includesa apower
powertotocure
cureanan
unreasonable or
unreasonable
orpatently
patentlyunreasonable
unreasonableerror.
error.
2.

Answering this
Answering
this question
question will
will provide
provide this
this Court
Court an
an opportunity to address the appropriate
appropriate

balance between
balance
between finality in administrative decision making, the legislative goal of keeping certain
matters out of the courts, and
and access
access to
to justice.
justice. ItIt will
will also
also provide
provide an
anopportunity
opportunityto
toconsider
considerthe
the
meaning-of the phrase "jurisdictional
"jurisdictional error"
error"outside
outsideofofthe
thestandard
standardofofreview
reviewcontext
contextwhere
whereits
its
meaning is limited to "true questions of jurisdiction".
3.

The Workers' Compensation Appeal
Appeal Tribunal
Tribunal (WCAT)
(WCAT)isisthe
thefinal
finallevel
levelofofappeal
appealfor
for

most matters within the workers' compensation system.
system. Section
Section 253.1(5)
253.1(5) of
ofthe
the Workers
WCAT's statutory
statutory powers
powers to
to amend
amend aa decision do not limit
limit
Compensation Act2 provides that the WCAT's
its ability to reopen an
an appeal
appealto
tocure
cureaajurisdictional
jurisdictionaldefect
defecton
onapplication
applicationbybyaaparty.
party.
4.

Since it was established, the WCAT
WCAT has
has used
used its
its power
power to
to reopen
reopen to
to identify
identifyand
and to
to cure
cure

patently unreasonable
unreasonable decisions.
decisions. It
It has
hasdone
doneso
soon
onthe
thebasis
basisthat
thataatribunal
tribunalexceeds
exceedsthe
the
Pursuant to
to the
the
jurisdiction it was granted
granted when
when itit makes
makes aa patently
patently unreasonable
unreasonabledecision3.
decision3. Pursuant
and its
its exceptions,
exceptions, aa tribunal
tribunalretains
retainsthe
thepower
powertotoissue
issueaa
common law
common
law functus officio doctrine and
new decision that cures fundamental errors.
errors.

[1989] 22 S.C.R.
S.C.R.
1 [1989]

848
R.S.B.C. 1996,
R.S.B.C.
1996, c.
c. 492
492
WCATapplies
appliesaa standard
standard of
of patent
patent unreasonableness
unreasonableness instead
instead of
of reasonableness
reasonablenesson
onreconsideration
reconsiderationasasthat
thatisis
3 The WCAT
the standard
standard of
of review
review the courts
courts apply
apply to
to the
the WCAT
WCAT pursuant
pursuant to section 58 of
of the
the Administrative Tribunals Act.

2
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5.

The majority of
of the
the Court
Court of
of Appeal
Appeal determined
determined that
that aa tribunal's jurisdiction
jurisdiction at
at common
common

law to reopen for jurisdictional
jurisdictional defect
defect is
is limited
limited to cases
cases raising
raisingtrue
truequestions
questionsof
ofjurisdiction
jurisdictionor
or
breaches of
breaches
of procedural
proceduralunfairness.
unfairness.In
Indoing
doingso
sothe
themajority
majorityadopted
adoptedaanarrow
narrowinterpretation
interpretationofof
the functus officio doctrine that
that is
is inconsistent
inconsistent with
with the direction
direction of
of this Court
Court in
in Chandler that
the doctrine should not be applied
applied strictly
strictly in
in the
the context
context of administrative adjudication.
adjudication.
6.

Decisions of the WCAT
WCATare
are protected
protected by
by aa full
full and
and complete
complete privative
privative clause
clause set
set out
out in
in

sections 254 and 255 of the Act.
Act. The
The strongly
strongly worded
worded privative
privative clause
clause indicates
indicates the legislature's
intention that workers compensation matters
matters are
areto
tobe
beresolved
resolvedwithin
within the
the system
system established
established
under the Act and not within the court system.
system.
7.

Access to
Access
to civil
civil justice
justice is
is aa serious
serious concern, especially in the workers' compensation

setting. Many people are either
either unable
unable to
to afford
afford or
orill
illequipped
equippedto
toparticipate
participateinincourt
courtproceedings
proceedings
which are often expensive,
expensive, lengthy,
lengthy, and
and complicated.
complicated. Empowering
Empowering aa tribunal
tribunal to cure an
an
unreasonable or
unreasonable
orpatently
patentlyunreasonable
unreasonableerror
errorenables
enablesparties
partiestotosecure
secure
a sound
a sound
decision
decision
without
without
the cost and delay of court proceedings.
proceedings. It
It also
also protects
protectslimited
limited court
courtresources
resourcesfrom
frombeing
beingspent
spent
identifying errors
identifying
errors in adjudication
adjudication that
thataatribunal
tribunalagrees
agreesmust
mustbe
beremedied.
remedied.The
Thedissenting
dissenting
justices, who determined that the WCAT
WCAT had
had the
the power
power to
to cure
cure patently
patently unreasonable
unreasonable errors,
errors,
determined that these factors
factors were
were relevant
relevant and
andimportant
important
8.

The majority of
of the
the Court
Court of
of Appeal
Appeal also
also determined
determined that
that the WCAT's
WCAT'spowers
powerstotoamend
amend

and cure
cure must
must be exercised by the panel that
that was
was assigned
assigned to
to hear
hearthe
theoriginal
originalappeal.
appeal.The
TheCourt
Court
relied on the language
language of
of the
the Act
Act as well as "basic
"basic considerations
considerationsof
of administrative
administrativelaw".
law".
However, this conclusion calls into question the general
general administrative
administrative law
law principle
principlethat
thataa
tribunal is
tribunal
is the
the master
master of
of its
its own
own procedure.
procedure. Further
Furtherthe
theCourt
Courtdid
didnot
notconsider
considerthat
thatininsome
some
circumstances this requirement
requirement could
could not
not be
be satisfied,
satisfied, such
such as
as where
where aatribunal
tribunalmember
memberisis
incapacitated or
incapacitated
orthe
themember
member is
is tainted
taintedwith
with aareasonable
reasonableapprehension
apprehensionofofbias.
bias.The
Theeffect
effectof
ofthe
the
Court's interpretation
interpretationremoves
removes the
the flexibility
flexibility a tribunal
tribunal needs
needs in
in order
ordertotoavoid
avoidcourt
courtproceedings.
proceedings.
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B. Statement
Statementof
ofFacts
Facts
i. Claims
Claims for
forCompensation
Compensation
9.

Several women
women were
were diagnosed
diagnosed with
with breast
breast cancer
cancer after
after working
working in
in aa hospital
hospitallaboratory.
laboratory.

There was a confirmed breast
breast cancer
cancercluster:
cluster:the
thenumber
numberof
ofbreast
breastcancer
cancercases
casesininthe
thelaboratory
laboratory
exceeded the number that would be expected
expected by
by at
at least
least a factor of three.
10.

Ms. Hammer, Ms.
Ms. Schmidt,
Schmidt,and
and Ms.
Ms.MacFarlane
MacFarlane (the "workers") were among the women

diagnosed with breast
breast cancer.
cancer.They
They applied
applied to
to the
the Workers'
Workers' Compensation
Compensation Board
Board (Board)
(Board)for
for
compensation. The Board denied each claim, finding that their
their breast
breastcancers
cancerswere
werenot
notdue
duetotothe
the
nature of
nature
of their
their employment
employment as required
required by
by section 6(1) of the Workers Compensation Act. The
Review Division
Review
Divisionof
ofthe
theBoard
Boarddenied
deniedthe
theworkers'
workers' requests
requests for
for review
review of
ofthe
theBoard's
Board's decisions.
decisions.
ii. Decisions of Appeal
AppealTribunal
Tribunal
11.

The workers appealed the Review
Review Division
Division decisions
decisions to
to the
the WCAT.
WCAT.By
Byagreement,
agreement,the
the

appeals were
appeals
were heard
heardtogether,
together,though
thoughWCAT
WCAT issued separate
separate decisions
decisions for
for each
eachworker.
worker.The
The
majority of the WCAT
WCATpanel
panelthat
that heard
heard the
the appeals
appeals allowed each appeal.
appeal. ItIt found
found that
that the
the
workers were entitled to compensation as it was at
at least
least as
aslikely
likely as
as not
not that
thatthe
thebreast
breastcancers
cancers
were an occupational
occupational disease
diseasedue
dueto
tothe
thenature
natureof
oftheir
theiremployment.
employment. The
The majority
majority relied,
relied, in
in part,
part,
on the fact that there
there was
was aa higher
higherthan
thanexpected
expectedrate
rateofofbreast
breastcancer
canceramongst
amongstlaboratory
laboratoryworkers
workers
and that
that they
they had
had been
been exposed
exposed to carcinogens
carcinogens at
atwork.
work.
12.

The WCAT
WCATdissent
dissentwould
wouldhave
havedenied
deniedthe
theappeals
appealson
onthe
thebasis
basis that
that none
none of
of the
the experts
experts

who provided opinions in the case were able to say anything more than
than that
that work
work was
was one
one of
of
several possible causes
causes of
of the cancers.
cancers. The
The experts
experts had
had found
found that
that another
anotherpossibility
possibilitywas
wasthat
thatthe
the
cancer cluster
cancer
cluster was
was simply
simply aa random
random cluster.
cluster.The
The majority
majority had
hadfound
found that
thatan
aninference
inferenceof
of
causation was
causation
was in
in keeping
keeping with "ordinary
"ordinary common
common sense" and that
that the
the experts
experts were
were applying
applying aa
higher standard
standardof
of proof
proof to
to their
theirconclusions
conclusionsthan
thanisisapplicable
applicableininworkers'
workers'compensation
compensationmatters.
matters.
13.

The workers' employer, the Fraser
Fraser Health
Health Authority
Authority (the "employer"), requested
requested that
that the
the

WCATreconsider
WCAT
reconsider its
its decisions
decisions pursuant
pursuant to section 253.1(5) of
of the
the Act,
Act, alleging
alleging that
that they
they
contained aa jurisdictional
jurisdictionaldefect.
defect. ItIt argued
arguedthat
thatthe
themajority's
majority'sconclusions
conclusionswere
werebased
basedon
onno
no
evidence and were therefore patently unreasonable.
unreasonable.A
A different
different WCAT
WCAT panel
panel than
than the
the panel
panel that
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heard the
heard
the appeals
appealswas
wasassigned
assignedto
tohear
hearthe
thereconsideration
reconsiderationapplications.
applications.InInthree
three
separate
separate
decisions, the WCAT
WCATpanel
paneldenied
deniedthe
theapplications.
applications. The
The WCAT
WCATpanel
panelfound
foundthat
thatthere
therewas
wassome
some
evidence to support the majority's finding so the decisions were not patently unreasonable.
unreasonable.
Therefore the decisions did not contain aa jurisdictional
jurisdictionaldefect.
defect.
iii. Tribunal
TribunalDecisions
DecisionsQuashed
Quashed
14.

In three separate
separateproceedings,
proceedings,the
theemployer
employerapplied
appliedto
tothe
theB.C.
B.C.Supreme
Supreme Court
Courtfor
for

judicial review of the WCAT's
WCAT'sdecisions.
decisions.The
TheCourt
Courtordered
ordered that
that all
all three matters be heard
heard
together. Given that the WCAT's
WCAT's analysis
analysis had
had been the same in each case it was agreed
agreed that
that the
the
judicial review would proceed in respect of Ms. Hammer's petition and that the result
result of
of her
her
judicial review would apply to the judicial reviews of
of the
the two
two other
other workers.
workers. The
The B.C.
B.C. Supreme
Supreme
Court proceeded
proceeded on
on the
the basis
basis that
thatthere
therewere
wereessentially
essentiallyonly
onlytwo
two decisions
decisions at
atissue,
issue,the
theWCAT
WCAT
original decision
original
decision and
and the
the WCAT
WCAT reconsideration
reconsideration decision.
15.

The B.C.
B.C. Supreme
Supreme Court
Court allowed
allowed the
the petition,
petition, finding
finding that
that the
the WCAT
WCAToriginal
originaldecision
decision

was patently unreasonable
unreasonable for
for having
having been
been based
basedon
onno
noevidence.
evidence. ItIt determined
determined that
thatby
by finding
finding
that the breast
breast cancers
cancerswere
werecaused
causedby
byworkplace
workplacefactors
factorsthe
theWCAT
WCAT was speculating
speculating into
into an
an area
area
where it had no expertise. The B.C. Supreme
Supreme Court
Court found
found that
that the WCAT
WCATreconsideration
reconsideration
decision was incorrect
incorrect for
for having
having found
found that
that the
the WCAT
WCAT original
original decision was not patently
unreasonable. The
unreasonable.
The Court
Court set
set aside
asidethe
theWCAT
WCAT decisions and remitted the appeals
appeals back
back to
to the
the
WCATto
WCAT
tobe
bereheard.
reheard.
16.

Before the B.C.
B.C. Supreme
Supreme Court
Court the
the parties
parties were in agreement that
that the
the standard
standardof
ofreview
review

for the WCAT
WCAT original
original decision
decision was
was patent
patent unreasonableness
unreasonableness and
and the
the standard
standardof
ofreview
review for
for the
the
WCATreconsideration
WCAT
reconsideration decision
decision was
was correctness.
correctness. This was consistent with
with the
the approach
approach adopted
adopted
WCAT's
by the B.C.
B.C. Supreme
Supreme Court
Court in
in all
all but one judicial review involving
involving the
the WCAT
WCAT4.
4. The WCAT's
jurisdiction to reconsider
reconsider was
was neither
neitherraised
raisedby
bythe
theparties
partiesnor
noraddressed
addressedbybythe
theCourt.
Court.

An example
An
example of
ofthe
thecourt's
court's approach
approach is Asquini v. British Columbia (Workers' Compensation Appeal Tribunal),
2009 BCSC
BCSC 62.
62. The
The only
onlydecision
decisionfinding
findingotherwise
otherwise (Pistell v. Workers' Compensation Appeal Tribunal, 2012
BCSC 463)
BCSC
463) found
found that
that the
the reconsideration
reconsideration decision was the object of review and reviewable on a standard
standardof
of patent
patent
approach.
unreasonableness. Subsequent
unreasonableness.
Subsequent decisions
decisions preferred
preferredthe
theAsquini approach.
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iv. Court of Appeal
Appeal Decision
Decision
17.

The workers appealed to the Court
Court of
of Appeal. A
A few
few days
days prior
prior to
to the
the hearing
hearing of the

appeal the
appeal
the Court
Court requested
requestedthe
theparties
partiesaddress
addressthree
threeissues:
issues:
•

The jurisdiction of the WCAT
WCATreconsideration
reconsideration panel
panel to
to reconsider
reconsider the original
original decisions;
decisions;

•

The scope of
of judicial
judicial review
review in
in this
this instance
instance (i.e. whether it could properly include both
the original
original and
and reconsideration
reconsiderationdecisions);
decisions);and
and

•
18.

the applicable
applicable standards
standardsof
ofreview
review in
in these
these circumstances.
circumstances.
The Court also advised counsel they may wish
wish to
to consider
consider the following
following Court
Court of
of Appeal
Appeal

BCCA 391
391 at
at paras.
paras. 39 and
and 40,
40, Lysohirka v.
decisions: Vandale v. British Columbia, 2013 BCCA
BCCA 457
457 at
at para.
para. 14 (leave to appeal
appeal
Workers' Compensation Board of British Columbia, 2012 BCCA
BCCA 527
527 at
at
denied, [2013]
[2013] S.C.C.A.
S.C.C.A. No.
No. 23)
23) ,, and
and United Steel Workers v. Auyeung, 2011 BCCA
paras. 61-62.
paras.
61-62.
19.

Review Division
Division of
of the
the Board
Board lacks
lacks the
the
The Court in Lysohirka determined that the Review

jurisdiction at
at common
common law to reconsider
reconsider its
its decisions
decisions on
on the
the basis
basis that
thatthey
they are
areunreasonable.
unreasonable.ItIt
restricted the
the meaning
meaning of
of
did so on its view
view that
that this Court in Dunsmuir v. New Brunswicks restricted
jurisdictional error
jurisdictional
erroras
asthe
thephrase
phraseisisused
usedininadministrative
administrativelaw
lawtototrue
truequestions
questionsofofjurisdiction.
jurisdiction.
Labour Relations
Relations Board
Board has
hasreconsidered
reconsideredits
its
The Court in Auyeung determined that where the Labour
own decision to determine if
if it
it is
is inconsistent
inconsistent with
with the
the Labour
Labour Relations
Relations Code,
Code, the
the
reconsideration decision
reconsideration
decision is
is the
the sole
sole object
object of
of judicial
judicial review
review and
and isis subject
subject to
to aastandard
standardofofreview
review
of patent unreasonableness.
unreasonableness.
20.

The hearing was adjourned
adjourned to
to provide
provide the
the parties
partieswith
withmore
moretime
time to
to make
make supplementary
supplementary

written submissions. The
The Court
Court later granted
granted intervener
intervenerstatus
statusto
tothe
theBoard,
Board,the
theCommunity
Community
Legal Assistance Society
Society (CLAS),
(CLAS),and
andthe
theBritish
BritishColumbia
ColumbiaFederation
Federation of
of Labour.
Labour. The
The Court
Court
also granted
granted WCAT's
WCAT's subsequent request for the appeal to be heard
heard by
by aa five
five member division.
WCAThad
WCAT
had advised
advised the
the Court
Court that
that itit intended
intended to
to argue
argue that Lysohirka was wrongly decided for

5

2008 SCC 9, [2008] 1 S.C.R. 190
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having concluded that this Court
Court in
in Dunsmuir had restricted
restricted the
the meaning
meaning of
of "jurisdictional
"jurisdictionalerror"
error"
outside of the standard
standard of
of review context.
21.

At the
At
the hearing,
hearing, the WCAT,
WCAT, the
theappellant
appellant workers,
workers, and
and the
the three
three interveners took the

position that the reconsideration
reconsiderationpanel
panelhad
hadthe
thejurisdiction
jurisdictiontotoreconsider
reconsiderthe
theoriginal
originaldecision
decisionfor
for
patent unreasonableness.
unreasonableness.The
The employer
employer took
took no position on the jurisdiction
jurisdiction question.
question.
22.

A majority
A
majority of
of the
the Court
Court of
of Appeal
Appeal dismissed
dismissedthe
theworkers'
workers'appeals.
appeals. On
On the
the compensation
compensation

question the majority determined that the WCAT
WCAT original
original decision
decision was
was patently
patently unreasonable
unreasonable for
finding that the breast
breast cancers
cancerswere
wereoccupationally
occupationallyinduced
induced(though
(thoughthe
themajority
majoritywas
wasdivided
dividedas
as
to whether the evidence before the WCAT
WCATamounted
amountedtoto"no
"noevidence"
evidence"or
orwhether
whetherititamounted
amountedtoto
"some evidence"
evidence" that
that nonetheless failed to provide a reasonable
reasonable basis
basisfor
forthe
theWCAT's
WCAT's
conclusion). The dissent found
found that
that when
when viewed
viewed through
through the
the lens
lens of
of the
the underlying
underlying objectives
objectivesof
of
the workers' compensation system, there was some evidence
evidence to
to support
support the WCAT's
WCAT'sconclusion.
conclusion.
23.

The majority of
of the
the Court
Court of
of Appeal
Appeal also
also determined
determined that
that the WCAT
WCATreconsideration
reconsideration

decision was a nullity for having been made without authority. It was a nullity for two reasons:
reasons:
the WCAT
WCATdoes
doesnot
nothave
havethe
theauthority
authority to
to reconsider
reconsider aa WCAT
WCATdecision
decisionon
onthe
thebasis
basisof
ofpatent
patent
unreasonableness; and
unreasonableness;
andthe
thereconsideration
reconsiderationpanel
panelwas
wasnot
notthe
thesame
samepanel
panelthat
thathad
haddecided
decidedthe
the
appeals. The
appeals.
The issue of the composition of
of the
the reconsideration
reconsideration panel
panel was
was an
an issue
issue raised
raisedby
bythe
the
Court of Appeal during the hearing.
hearing.
a. Scope
Scope of
of Reconsideration
ReconsiderationPower
Power
24.

On the issue of the scope of
of the
the WCAT
WCATreconsideration
reconsideration power,
power, the
the majority
majority found
foundthat
that itit

was patently unreasonable
unreasonable for
for WCAT
WCAT to
to conclude
conclude that
that it had the power, at common law or
pursuant to
pursuant
to section
section 253.1(5)
253.1(5) of
of the Act, to consider whether a WCAT
WCAT decision
decision should
should be
be set
set aside
aside
on the basis that
that itit is
is patently
patently unreasonable.
unreasonable.The
TheWCAT's
WCAT's power to reopen an appeal
appeal to
to cure
cureaa
jurisdictional defect
jurisdictional
defect is limited to curing errors
errorsof
of true
truejurisdiction
jurisdictionand
andbreaches
breachesofofprocedural
procedural
fairness as
as itit is
is only
only in those circumstances
circumstances that
that the
the tribunal
tribunalhas
hasfailed
failedtotofulfill
fulfillits
itsstatutory
statutorytask.
task.
25.

The majority determined that section 253.1(5) preserves only the existing limited
limited

exceptions do
do not
not
common law
common
law exceptions
exceptions to
to the
the operation
operation of
of the
the principle
principle offunctus officio. The exceptions
extend to curing errors
errors made
made within
within jurisdiction
jurisdiction and
andan
anunreasonable
unreasonableerror
errorisisananerror
error
made
made
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within jurisdiction. It found that this Court in Dunsmuir did not change the basic
basic dichotomy
dichotomy
between lack of
of jurisdiction
jurisdiction and excess or loss of jurisdiction. While
While mindful
mindful of
ofthe
theadage
adage that
that aa
tribunal does
tribunal
does not
not have
have the
the jurisdiction
jurisdiction to
to make
make patently
patently unreasonable
unreasonabledecisions,
decisions,the
themajority
majority
determined that the functus officio decisions refer only to failures by tribunals
tribunals to
to complete
complete their
their
mandatory tasks. The majority queried whether aa legislature
legislaturecould
couldvest
vest aatribunal
tribunalwith
withthe
the
authority of a superior
superior court
courton
onjudicial
judicialreview.
review.
26.

The dissent concluded that the WCAT
WCAT has
has the
the power
power to
to reconsider
reconsider for
for patent
patent

unreasonableness. It
unreasonableness.
It relied
relied on
on the
the constitutional
constitutionalprinciple
principlethat
thataareview
reviewfor
forpatent
patent
unreasonableness is
unreasonableness
is aamatter
matterof
ofjurisdiction.
jurisdiction.ItItfound
foundthat
thatDunsmuir was not purporting
purporting to
to narrow
narrow
the concept of jurisdiction adopted by this Court in Crevier v. Quebec (Attorney General)6 when
it referred
referred to
to "true
"true questions
questions of
of jurisdiction".
jurisdiction". ItIt determined
determined that
thatthis
thisCourt
Courthas
hasnot
notpurported
purportedtoto
apply the notion of "true questions of jurisdiction" outside the standard
standard of
of review
review context. The
dissent found that to the extent that Lysohirka or Auyeung determined otherwise they should not
be followed.
followed.
27.

The dissent also considered the fact that
that the
the phrase
phrase"jurisdictional
"jurisdictionaldefect"
defect"in
insection
section

253.1(5) was drafted prior
prior to
to Dunsmuir and in the context of a government report recommending
that the WCAT
WCAT retain
retain the
the jurisdiction
jurisdiction exercised by
by its
its predecessor
predecessor to cure patently unreasonable
unreasonable
errors. Further,
errors.
Further,the
thedissent
dissentfound
foundthat
thatpermitting
permittingthe
theWCAT
WCAT to reconsider
reconsider for
for patent
patent
unreasonableness would
unreasonableness
would not
not usurp
usurp the
the powers
powers of
of the
the superior
superiorcourt
courtto
tojudicially
judiciallyreview
reviewthe
the
tribunal's decisions
tribunal's
decisions as
as that
thatavenue
avenueremained
remainedopen
opentotoaaparty.
party.Lastly,
Lastly,ititfound
foundthat
thattotoeliminate
eliminatethe
the
WCAT'sestablished
WCAT's
established practice
practice of
of reconsidering
reconsidering for patent unreasonableness
unreasonableness would
would be
be contrary
contraryto
to
the purposes of the Act
Act and
and to the principles of administrative law generally which includes the
encouragement of the adjudication
adjudication of
of disputes by specialized tribunals
tribunals without
without the need to resort
resort
to courts.
b. Composition
Compositionof
ofReconsideration
Reconsideration
Panel
Panel
28.

The majority also determined that the WCAT
WCAT reconsideration
reconsideration decision was a nullity as it

was not decided by the WCAT
WCATpanel
panelthat
that decided
decided the
the appeals.
appeals. It
It found
found that
that the
the Act
Act does
does not
not
authorize the WCAT
WCAT chair
chair to
to appoint
appoint a different panel to exercise the powers enumerated in
6

[1981] 22 S.C.R.
[1981]
S.C.R. 220
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section 253.1. In the absence of new evidence,
evidence, finality
finality rests
rests with
with the
the original
original decision maker.
The dissenting justices did not address this issue.

PART IIII—
PART
—QUESTIONS
QUESTIONSININISSUE
ISSUE
29.

This case raises
raises the
the following
following important administrative
administrative law
law questions:
questions:
Does the
the common
commonlaw
lawpower
powerofofananadministrative
administrative
tribunal
tribunal
to reopen
to reopen
an appeal
an appeal
to to
cure aajurisdictional
cure
jurisdictionalerror
error
or or
defect
defect
include
include
the the
power
power
to cure
to cure
an unreasonable
an unreasonable
or
or
patentlyunreasonable
patently
unreasonableerror?
error?

(ii)

May aa different
May
differentpanel
panelofofa atribunal
tribunal
reopen
reopen
an appeal
an appeal
to cure
to cure
a jurisdictional
a jurisdictional
defect?
defect?
PART III
PART
III—
—STATEMENT
STATEMENTOF
OFARGUMENT
ARGUMENT
A. Legislative
Legislative Framework
Framework

30.

Since March 3, 2003 the WCAT
WCAThas
has been
been the
the final
final level
levelof
ofappeal
appeal in
in the
the workers'
workers'

compensation system
system in
in relation
relation to most decisions. Initial decisions are
are made
made by
by the Board,
Board, and
and
are reviewable
are
reviewable by
by the Review
Review Division.
Division. Most
MostReview
ReviewDivision
Divisiondecisions
decisionsare
areininturn
turnappealable
appealable
to the WCAT.
WCAT.WCAT
WCATisisexternal
externaltotoand
andindependent
independentofofthe
theBoard.
Board.
31.

The present appeal
appeal structure
structurewas
wascreated
createdfollowing
followingaareview
reviewof
of the
the workers'
workers'

compensation system
system undertaken
undertaken by
by Alan
Alan Winter
Winter and
and commissioned
commissionedby
bythe
theprovincial
provincial
government. In his report, Mr. Winter noted that the final appellate
appellate body
body at
at the
the time
time —
— the
Appeal Division
Division of
of the
the Board
Board —
—considered
considered that
that itit had
had the common
common law
law authority
authority to
to reconsider
reconsider a
decision on the basis of an "error
"errorof
of law
law going
going to
to jurisdiction".
jurisdiction".Mr.
Mr.Winter
Winter agreed
agreedand
andnoted
notedthat
that
errors of
errors
of law
law going
going to
to jurisdiction
jurisdiction included:
included:
(i) Exercising authority for which the tribunal
tribunal has
has no
no power
power to
to do
do under
underthe
the
enabling legislation;
legislation;
(ii) Making a "patently unreasonable"
unreasonable" interpretation
interpretationofofthe
theprovisions
provisionsand
andstatute;
statute;
unreasonable" finding
finding of
of fact (such as
as when
when the finding is
(iii) Making a "patently unreasonable"
not supported by any evidence)
(iv) Basing the decision on irrelevant
irrelevant considerations;
considerations;and
and
Columbia, Ministry of
of Skills
SkillsDevelopment
Developmentand
andLabour,
Labour, Core Services Review of the Workers'
Compensation Board (Victoria: 2002) (Alan Winter)

'British
'
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(v) Breaching the rules of natural
natural justice.
justice.
32.

Given his view
view of
of aa tribunal's
tribunal's common
common law
law authority
authority in this regard,
regard, Mr.
Mr. Winter
Winter

concluded:
I agree
agree with
with the concept that
that court
court proceedings
proceedingsin
inthe
theworkers'
workers'compensation
compensation
system should
system
should be
be avoided
avoided where
where possible...
possible...
Based upon the above jurisprudence,
jurisprudence, II see
see no
no reason
reasonto
torecommend
recommend any
any change
changeto
to
the inherent authority
authority of
of the appeal
appeal tribunal
tribunaltotodetermine
determinewhether
whetherititwill
willreconsider
reconsider
one of its previous decisions, on the basis of an error
error of
of law
law going
going to
to jurisdiction.
jurisdiction.
33.

At the
At
the time
time that
that the
the WCAT
WCATwas
wascreated
createditithad
had aa statutory
statutory power
power under
under section 256 of
of the
the

Act to
Act
to reconsider
reconsider its own final decisions on the basis of newly
newly discovered
discovered evidence.
evidence.
34.

Section 253.1 of
of the
the Act
Actwas
wasenacted
enacted by
byway
wayof
ofaaconsequential
consequential amendment
amendmentto
tothe
theAct
Actset
set

(ATA)and
and was
was brought
brought into
into force
force on
on
out in section 186 of the Administrative Tribunals Act8 (ATA)
December 3, 2004. Section 253.1 is virtually identical to section 53 of the ATA,
ATA,which
whichapplies
appliestoto
a number of administrative tribunals
tribunals in
in B.C..
B.C..
35.

A background
A
background paper prepared
preparedby
by the
the government
government as
as part
partof
ofaaprovincial
provincialadministrative
administrative

justice initiative that led to the ATA
ATA addressed
addressed reconsideration
reconsideration and
and described
described the
the common
common law as
as
permitting reconsideration
reconsideration when
when the
the decision
decision made
made is
is void
void or
or voidable
voidable for
for lack
lack of
of jurisdiction
jurisdiction
(including breaches
breaches of
of the principle
principle of
of natural
naturaljustice
justiceor
orfairness)9.
fairness)9. The majority of
of the
the Court
Court of
of
Appeal noted that the paper
paper did
did not
not refer
refer to
to the
the Winter
Winter Report.
Report. That
That may
may be explained by the fact
that the two reports
reports were
were issued
issued in
in the
the same
same month.
month. As the background report
report only
only indicates
indicates the
the
month of
of release,
release, it is possible the Winter Report was issued subsequently.
subsequently.
36.

Section 253.1 of
of the
the Act
Act empowers
empowersWCAT
WCATtotoamend
amenditsitsfinal
finaldecisions
decisionsinincertain
certain

circumstances, such as
as to
to correct
correctclerical
clericalor
oraccidental
accidentalerrors,
errors,oror
toto
clarify
clarify
a decision.
a decision.
Section
Section
253.1(5) states that
that the
the section
section "must
"must not be construed
construed as
as limiting
limiting the
the appeal
appealtribunal's
tribunal'sability,
ability,on
on
request of a party,
party, to
to reopen
reopen an
anappeal
appealininorder
ordertotocure
curea ajurisdictional
jurisdictionaldefect".
defect".The
Thepower
powerisis
discretionary and
discretionary
and can
canbe
beexercised
exercisedonly
only upon
upon application
applicationby
byaaparty.
party.

8
9

S.B.C. 2004,
S.B.C.
2004, c.
c. 45
45
British Columbia: "Reviewing
"Reviewing Original
Original Decisions: Guiding Principles
Principles and
andOptions",
Options",March
March2002
2002
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37.

Although section
Although
section 253.1(5)
253.1(5) uses
uses the
the word
word "reopen",
"reopen", the WCAT
WCATrefers
refersto
toapplications
applications

under section 253.1 as
as reconsideration
reconsiderationapplications
applicationsso
soasastotoavoid
avoidconfusion
confusionwithin
withinthe
theworkers'
workers'
compensation system
system between
between these
these applications
applications and applications
applications to
to the
the Board
Board to
to reopen
reopenaa
workers' compensation claim for further benefits pursuant
pursuant to
to section
section 96(2)
96(2) of
of the Act.
B. WCAT's
WCAT'sAdministrative
AdministrativePractices
Practices
38.

Since its creation, the WCAT
WCAT has
has been
been receiving
receiving and
and deciding
deciding applications
applications brought by

parties requesting
parties
requesting the
the WCAT
WCAT reconsider
reconsider its own final decisions on the basis that the WCAT
WCAT
made a patently unreasonable
unreasonableerror.
error.The
TheWCAT
WCAT also
also receives
receives and
and decides
decides reconsideration
reconsideration
applications brought
applications
brought on
on the
the basis
basisthat
thatthe
theWCAT
WCAT was procedurally
procedurally unfair
unfair or
ormade
madean
anerror
errorofof
true, or
or narrow,
narrow,jurisdiction.
jurisdiction.
39.

Between 2004
Between
2004 and
and 2013 the WCAT
WCATdecided
decided689
689applications
applications for
for reconsideration
reconsideration based on

the sole argument that
that the
the original
originalWCAT
WCAT decision or process contained
contained aa jurisdictional
jurisdictionaldefect.
defect.
Of these, 124 were allowed on the basis that the original
original WCAT
WCAT process
process was unfair and 113 were
allowed on the basis that
that the
the original
originaldecision
decisionwas
waspatently
patentlyunreasonable.
unreasonable.Only
Only14
14were
wereallowed
allowed
on the basis of an error
erroron
onaatrue
truequestion
questionof
ofjurisdiction.
jurisdiction.In
Inthat
thatsame
sametime
timethe
theWCAT
WCAT issued
over 47,500 decisions.'°
40.

The WCAT's
WCAT'spolicy
policyregarding
regarding its
its ability
ability to
to reconsider
reconsider an appeal to cure
cure aa jurisdiction
jurisdiction

defect (and the policy in effect
effect at
at the
the time
time of
of the
the WCAT
WCATreconsideration
reconsiderationdecisions)
decisions)isisset
setout
outinin
as follows":
follows":
its Manual of Rules of Practice and Procedure (MRPP), which provides, in part, as
20.2.2 Reconsideration to Cure
Cure aa Jurisdictional
JurisdictionalDefect
Defect
Section 253.1(5) states that provisions regarding
regardingamendment
amendment of
of errors
errorsor
ortotoclarify
clarify
a decision do not limit WCAT's
WCAT'sability
abilityto
tocure
cure aa jurisdictional
jurisdictional defect on the
request of a party.
party. A
A reconsideration
reconsideration isis not
not an
anopportunity
opportunityto
tore-argue
re-arguethe
theappeal.
appeal.
WCAT may
WCAT
mayset
setaside
asideone
oneof
ofits
itsdecisions
decisionstotocure
cureaa jurisdictional
jurisdictional defect.
defect. There
There are
are
three main types of jurisdictional defects: breaches
breaches of
of the
the duty
duty of procedural
procedural
fairness; patently
fairness;
patently unreasonable
unreasonableerrors
errorsofoffact,
fact,law
lawororexercise
exerciseofofdiscretion
discretioninin
respect of matters that
that are
arewithin
within WCAT's
WCAT's exclusive
exclusive jurisdiction;
jurisdiction; and, errors
errors of
of
law in respect of matters that
that are
arenot
notwithin
within WCAT's
WCAT's exclusive
exclusive jurisdiction.
jurisdiction.

Affidavit#1
#1of
ofTeresa
Teresa White,
White,sworn
swornJune
June11,
11,2014
2014
1° Affidavit
White Affidavit
Affidavit#1,
#1,Exhibit
ExhibitAA
11 White
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An application for reconsideration to cure a jurisdictional defect calls into
question the validity of the decision.
WCAT will apply the same standards of review to reconsiderations to cure
jurisdictional defects as will be applied by the court on judicial review (item
20.4.3).
41.

Reconsideration applications to the WCAT proceed in two stages. Depending on the

grounds alleged in the application, at the first stage a WCAT panel will determine, in relation to
the original WCAT decision or portion thereof, whether there is new evidence or a jurisdictional
defect. This stage determines whether that threshold test has been met. The second stage
involves a rehearing of the appeal, in whole or in part, either to consider only the new evidence,
or in the case of a jurisdictional defect, to hear the matter anew.
42.

The WCAT usually issues a separate numbered decision at each stage in the

reconsideration process. Stage one of the reconsideration process is normally heard by way of
written submissions only. Stage two of the process, the rehearing, is heard either by written
submissions or an oral hearing.
43.

Although not a formal "stage" in the reconsideration process, all reconsideration

applications are first reviewed by a legal counsel in the WCAT's Tribunal Counsel Office to
determine whether the applicant has set out potential grounds for a reconsideration (item #20.3.1
MRPP). If potential grounds have been set out the application proceeds to the first stage. If
potential grounds do not appear to have been set out the WCAT provides the applicant with
information about what constitutes potential grounds for reconsideration. It is then open to an
applicant to make further submissions to explain why his or her concerns regarding the original
WCAT decision constitute potential grounds for reconsideration.
C. Does the
the common
commonlaw
lawpower
powera atribunal
tribunal
hashas
to reopen
to reopen
a matter
a matter
for afor a
jurisdictionalerror
jurisdictional
error
oror
defect
defect
include
include
a power
a power
to cure
to cure
an unreasonable
an unreasonable
or or
patentlyunreasonable
patently
unreasonableerror?
error?
44.

As set out above, the majority of the Court of Appeal in this case determined that the

WCAT's statutory power to reopen to cure a jurisdictional defect merely preserves the power a
tribunal has at common law to reopen a decision. The majority found that this power extends to
curing procedural unfairness as well as errors relating to true questions of jurisdiction but does
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not extend to review
review for
for reasonableness.
reasonableness. It concluded that
that this
this extension
extension is unwarranted
unwarrantedon
on
review of
of the
the authorities
authorities relating
relating to
to the
the doctrine
doctrine of
of functus officio because unreasonableness
unreasonablenessisis
not jurisdictional.
jurisdictional.
45.

Yet the
Yet
the majority
majority accepted
accepted that
that a tribunal
tribunal does
does not
not have
have the
the jurisdiction
jurisdiction to
to make
make aa patently
patently

unreasonable decision.
unreasonable
decision. ItIt accepted
acceptedthat
thataatribunal
tribunalcan
canhave
havejurisdiction
jurisdictionininthe
thenarrow
narrowsense
senseofofthe
the
word but lose jurisdiction by issuing an unreasonable
unreasonabledecision.
decision.This
This principle
principleisiswell
well established.
established.
Numerous decisions of
of this
this Court
Court have established that review for patent unreasonableness
unreasonablenessisisaa
review for jurisdictional defect. For
For example,
example, this Court
Court in
in U.E.S, Local 298 v. Bibeault12 said
(emphasis added):
added):
¶ 117
It is, I think, possible to summarize
summarizeinintwo
twopropositions
propositions
thethe
circumstancesininwhich
circumstances
whichananadministrative
administrative
tribunal
tribunal
willwill
exceed
exceed
its jurisdiction
its jurisdiction
because of
because
of error:
error:
1. if the
the question
questionof
oflaw
lawatatissue
issueisiswithin
withinthe
the
tribunal's
tribunal's
jurisdiction,
jurisdiction,
it it
will only exceed
exceed its
its jurisdiction
jurisdictionififititerrs
errs
in in
a patently
a patently
unreasonable
unreasonable
manner; a tribunal
manner;
tribunal which
which is
is competent
competent to answer
answer aa question
question may
may make
make
errors in
errors
in so
so doing
doing without
without being
being subject
subject to
to judicial
judicial review;
review;
2. if however
however the
the question
question at
at issue concerns a legislative provision limiting
the tribunal's
tribunal's powers,
powers, a mere
mereerror
errorwill
willcause
causeit ittoto
lose
lose
jurisdiction
jurisdiction and
subject the tribunal
tribunal to
to judicial
judicial review.
review.
46.

Similarly, this Court in Canada (Director of Investigation and Research, Competition

added):
Act) v. Southam Inc.13 stated (emphasis added):
[32] I wish to emphasize
[32]
emphasize that
that in cases like the instant appeal
appeal no
no question
question arises
arises
about the extent of the tribunal's jurisdiction.
jurisdiction. Where
Where the statute
statute confers
confers aa right
rightof
of
whetherthe
thetribunal
tribunal
has
has
appeal, an
appeal,
an appellate
appellatecourt
courtneed
neednot
notlook
lookto
tosee
see whether
exceeded its
exceeded
its jurisdiction
jurisdictionbybybreaching
breaching
thethe
rules
rules
of natural
of natural
justice
justice
or byor by
renderingaadecision
rendering
decisionthat
that
is is
patently
patently
unreasonable.
unreasonable.
... ...

I wish to emphasize
emphasize that
that the need to find
find aa middle
middle ground
ground in cases like this
[55]
[55]
one is almost a necessary
necessary consequence
consequence of
of our
our standard-of-review
standard-of-review jurisprudence.
jurisprudence.
Because appeal
appeal lies
lies by
by statutory
statutory right
right from
from the
the Tribunal's
Tribunal's decisions
decisions on
on questions
questions
of mixed
mixed law
law and
and fact,
fact, the
the reviewing
reviewing court
court need
need not
not confine
confine itself
itself to
to the
the search
search for
for
12
13

[1988] 22 S.C.R.
[1988]
S.C.R. 1048 at 1086
[1997] 11 S.C.R.
[1997]
S.C.R. 748 at 766 and
and 776
776
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errors that
errors
thatare
arepatently
patentlyunreasonable.
unreasonable. The
The standard
standardofofpatent
patent
unreasonableness
unreasonableness
is principally
principallyaajurisdictional
jurisdictional
test
test and, as
as II have
have said,
said, the
the statutory
statutoryright
rightof
of
appeal puts
appeal
puts the
the jurisdictional
jurisdictionalquestion
questionto
torest.
rest.......
47.

And in
And
in Pasiechnyk v. Saskatchewan (Workers' Compensation Board)" where this Court

found:
[16] ...If
[16]
...If the conclusion is that
that aa full
full privative
privative clause
clause applies,
applies,then
thenthe
thedecision
decisionof
of
the tribunal
tribunal is
is only
only reviewable if it is patently unreasonable
unreasonable or
orthe
thetribunal
tribunalhas
has
made an error
errorin
inthe
theinterpretation
interpretationofofaalegislative
legislativeprovision
provisionlimiting
limitingthe
thetribunal's
tribunal's
power. In either circumstance
circumstance the
the tribunal
tribunalwill
will have
have exceeded
exceeded its
its jurisdiction.
jurisdiction.
48.

In Lysohirka, the Court of Appeal interpreted Dunsmuir as having limited the meaning of

jurisdictional error
jurisdictional
errorin
inadministrative
administrativelaw
lawtototrue
truequestions
questionsofofjurisdiction.
jurisdiction.Before
Beforethe
theCourt
Courtofof
Appeal in the present case the WCAT
WCAT argued
argued that
that this interpretation
interpretation of
of Dunsmuir was incorrect
incorrect
as this Court
Court was
was narrowing
narrowingthe
thecategories
categoriesofofquestions
questionsthat
thatcould
couldbe
becalled
calledjurisdictional
jurisdictionalonly
onlyfor
for
the purpose of identifying
identifying those
those questions
questions that
that were properly subject to a standard
standardof
of review
review of
of
correctness. The
correctness.
The WCAT
WCAT argued
argued that
that it was a mistake to rely on this aspect of the Dunsmuir
analysis to determine exhaustively the circumstances in which a tribunal
tribunal will
will exceed its
rule of
of law empowers a court
court to
to ensure
ensure that
thataatribunal
tribunal
jurisdiction. Dunsmuir reaffirmed that the rule
does not exceed its authority by issuing unreasonable
unreasonable decisions.
decisions. In
In their
their reasons,
reasons,Justices
Justices
Bastarache and
Bastarache
andLeBel
LeBel stated:
stated:
By virtue
By
virtue of
of the
the rule
rule of
of law
law principle,
principle, all
all exercises of
of public
public authority
authority must
must
28
find their source in law. All decision-making
decision-making powers
powers have
have legal
legal limits,
limits, derived
derived
from the enabling statute itself, the common
common or
or civil
civil law
law or
or the Constitution.
Judicial review
Judicial
review is the means by which the courts supervise those who exercise
statutory powers, to ensure
ensure that
that they
they do
do not
not overstep
overstep their
their legal
legalauthority.
authority.The
The
function of
of judicial
judicial review
review is
is therefore
therefore to ensure the legality, the reasonableness
reasonableness
and the fairness
fairness of
of the administrative
administrative process
process and
andits
itsoutcomes.
outcomes.
49.

Both the majority and the dissent in the present case
case agreed
agreedwith
with the
the WCAT
WCAT that,
that, contrary

basic dichotomy
dichotomy between
to the Court's interpretation
interpretationin
inLysohirka, Dunsmuir did not change the basic
lack of jurisdiction and excess of jurisdiction. But the majority did not agree with the WCAT
WCAT
broad enough
enough to
to capture
captureexcesses
excesses of
of
that the exceptions to the doctrine of functus officio were broad
jurisdiction. Its conclusions were based
based on
on an
an analysis
analysisof
of this
this Court's
Court'sreasons
reasonsininChandler, the
seminal decision on the common
common law
law ability
ability of
of aa tribunal
tribunal to revisit one of its own
own decisions.
decisions.
14

[1997] 22 S.C.R.
[1997]
S.C.R. 890 at para.
para.16
16
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50.

While itit is
While
is the
the case
case that on the facts in Chandler this Court was addressing
addressing what
what would
would

now be labelled a true
true question
question of
of jurisdiction,
jurisdiction, that
that does
does not
not mean
mean this
this Court
Courtwas
waslimiting
limiting the
the
application of
application
of its reasoning
reasoning to
to true
truequestions
questionsof
of jurisdiction.
jurisdiction.Legislatures
Legislaturescan
canno
nomore
moreprotect
protectthe
the
ability of a tribunal
tribunal to
to enter
enter into
into an
anunauthorized
unauthorizedinquiry
inquirythan
thanititcan
canempower
empoweritittotoissue
issueaa
patently unreasonable
unreasonable (or
(orunreasonable)
unreasonable)decision.
decision.InInChandler, the majority of this Court stated:
stated:
20
....As aa general rule,
....As
rule, once
once such
such aa tribunal
tribunalhas
hasreached
reachedaafinal
finaldecision
decisioninin
respect of a matter
matter that
that is
is before
before itit in
in accordance
accordancewith
withits
itsenabling
enablingstatute,
statute,that
that
decision cannot be revisited because
because the
the tribunal
tribunalhas
haschanged
changedits
itsmind,
mind,made
madean
an
error within
error
within jurisdiction,
jurisdiction, or
orbecause
becausethere
therehas
hasbeen
beenaachange
changeofofcircumstances.
circumstances.
21
To this extent,
extent, the
the principle
principle of functus officio applies. It is based,
based, however,
however,
on the policy ground which favours finality
finality of
of proceedings
proceedings rather
rather than
than the
the rule
rule
which was developed
developed with
with respect
respect to
to formal
formal judgments
judgments of
of aa court
court whose
whose decision
decision
was subject to a full appeal.
appeal. For
Forthis
thisreason
reasonIIam
amof
ofthe
theopinion
opinionthat
thatits
itsapplication
application
must be more flexible
flexible and
and less
less formalistic
formalistic in
in respect
respect to the decisions of
of
administrative tribunals
tribunals which
which are
aresubject
subjectto
toappeal
appealonly
onlyon
onaapoint
pointof
oflaw.
law.Justice
Justice
may require the reopening
reopening of
of administrative
administrative proceedings
proceedings in
in order
orderto
toprovide
providerelief
relief
which would
would otherwise
otherwise be
be available
available on appeal.
appeal.
22
Accordingly, the
Accordingly,
the principle
principle should not be strictly applied where there are
are
indications in the enabling
enabling statute
statute that
thataadecision
decisioncan
canbe
bereopened
reopenedininorder
ordertoto
enable the tribunal
tribunal to
to discharge
dischargethe
thefunction
functioncommitted
committed to
to it
it by
by enabling
enabling
legislation. ...
51.

Chandler did not enumerate an
an exhaustive
exhaustive list of exceptions to the functus officio doctrine

in the administrative tribunal
tribunal context.
context. This
This Court
Court found
found that
that aa tribunal
tribunalmay
maynot
notrevisit
revisitaadecision
decision
because the tribunal
tribunal has
haschanged
changedits
itsmind
mindor
ormade
madean
an"error
"errorwithin
withinjurisdiction".
jurisdiction".From
Fromthis,
this,one
one
can conclude that
that aa tribunal
tribunalcan
canrevisit
revisitaadecision
decisionififitithas
hasmade
madean
anerror
errorbeyond
beyonditsitsjurisdiction.
jurisdiction.
Chandler recognizes that aa tribunal
tribunaldoes
doesso
sowhen
when itit cures
curesaaprocedural
proceduralunfairness.
unfairness.
52.

The majority stated that the jurisdictional
jurisdictional issue
issue in
in the
the present
presentcase
caseisisabout
about"the
"thescope
scopeofof

the common
common law
law authority
authority of
of an
an administrative tribunal
tribunal to
to reopen
reopen aaproceeding
proceedingto
tocorrect
correcterrors
errors
of jurisdiction as defined in the jurisprudence".
jurisprudence". The
The WCAT
WCAT submits
submitsthat
that the
the meaning
meaning of
of
jurisdictional error
jurisdictional
erroror
oran
an"error
"errorwithin
withinjurisdiction"
jurisdiction"ininChandler is to be understood in light of
As set
set out
out above,
above, this
this
judicial review jurisprudence
jurisprudence at
at the
the time
time that
that Chandler was decided. As
jurisprudence establishes
jurisprudence
establishes that
thataatribunal
tribunalcommits
commitsaajurisdictional
jurisdictionalerror
errorwhen
whenititeither
eitheranswers
answersa a
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true question of jurisdiction incorrectly,
incorrectly, is
is procedurally
procedurallyunfair,
unfair,or,
or,depending
dependingon
onthe
theapplicable
applicable
standard of
standard
of review,
review, issues an
an unreasonable
unreasonableor
orpatently
patentlyunreasonable
unreasonabledecision.
decision.
53.

There is no principled reason
reason to
to treat
treatthe
thetwo
twokinds
kinds of
of jurisdictional
jurisdictionalerror
errordifferently
differentlywhen
when

determining the scope of a tribunal's
tribunal's power
power to
to reconsider.
reconsider.In
Inboth
bothcases
casesthe
theerror
errormade
madeby
bythe
the
tribunal is
tribunal
is fundamental
fundamental and
and requires
requirescuring.
curing.
54.

The majority in the present case stated
stated that
that there
there"is
"isno
nosuggestion
suggestionthat
thatthis
thislimited
limitedability
ability

to revisit the proceeding permits the tribunal
tribunal essentially
essentially to
to retry
retrythe
thecase
casebefore
beforeititin
inorder
ordertoto
decide whether its decision was unreasonable"15.
unreasonable"15. This statement misconstrues a fundamental
administrative law principle:
principle: judicial
judicialreview
review is
is neither
neitheraatrial
trialnor
noran
anappeal
appeal- it
- itisisa areview
reviewfor
for
jurisdictional error.
jurisdictional
error.AA tribunal
tribunalno
nomore
moreretries
retriesaacase
casebefore
beforeititwhen
whenassessing
assessingwhether
whetherititcontains
contains
a patently unreasonable
unreasonableerror
errorthan
thandoes
doesaacourt
courtononjudicial
judicialreview.
review.
55.

Whether a decision contains aa patently
patently unreasonable
unreasonableerror
errorisisaaquestion
questionofoflaw
lawthat
thatisis

determined by assessing the obviousness of
of the
the defect.
defect. As
Asstated
statedby
bythis
thisCourt
Courtin
in Southam "If the
defect is apparent
apparent on
on the
the face
face of
of the tribunal's
tribunal's reasons,
reasons,then
thenthe
thetribunal's
tribunal'sdecision
decisionisispatently
patently
unreasonable. But
unreasonable.
But if
if it takes some significant searching
searching or
or testing
testing to
to find
find the
the defect,
defect, then the
appeal to
to cure
cure aapatently
patently
decision is unreasonable
unreasonable but
but not
not patently
patently unreasonable."16
unreasonable."16 Reopening an appeal
unreasonable error
unreasonable
errortakes
takesno
nosignificant
significantsearching
searchingorortesting.
testing.Given
Givenits
itsfamiliarity
familiaritywith
withthe
thesubject
subject
matter, the tribunal
tribunal is
is in
in an
anideal
idealposition
positionto
toassess
assesswhether
whetherthe
thedefect
defectalleged
allegedisisobvious.
obvious.The
The
majority's concern that
that the
the reconsideration
reconsiderationprocess
processwould
wouldamount
amounttotoanother
anotherlevel
levelofofappeal
appeal
should not arise.
arise.
56.

tribunals is
is the
the effective
effective and
The majority stated that the raison d'ete of administrative tribunals

efficient determination
efficient
determination of
of issues.
issues. The
The WCAT
WCATsubmits
submitsthat
thatproviding
providingan
anadministrative
administrativetribunal
tribunal
with the power to cure obvious defects
defects is
is both
both effective
effectiveand
and efficient
efficientas
asititensures
ensures quality
quality
decision making while
while also
also eliminating the cost, delay, and inconvenience associated with
requests to the court
court to
to cure
cure such
such defects
defects on
on judicial
judicial review.
review.

15
16

At para.
At
para. 160
supra, at page
page 751
751
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57.

A broad
A
broad power to reconsider
reconsider is
is consistent
consistent with
with the animating
animating principle
principle in
in Chandler
Chandler that

the doctrine of functus
functusofficio
officioshould be applied more flexibly
flexibly to
to administrative
administrative tribunals where
there is no further
further right
right to
to appeal.
appeal.Eliminating
Eliminatingrecourse
recoursetotothe
thecourts
courtstotothe
thegreatest
greatestextent
extent
possible is also one of the primary objectives of workers' compensation. Mr. Justice Sopinka for
this Court in PasiechnyKPasiechnyK-i 7 summarized the four fundamental principles upon which workers'
compensation schemes are based:
based:
(a)
(b)
(c)
(d)

58.

compensation paid to injured
injured workers
workers without
without regard
regardto
tofault;
fault;
injured workers should enjoy security of payment;
administration of
administration
of the compensation schemes and adjudication
adjudication of
of claims
claims
handled by an independent commission, and
compensation to injured workers provided quickly without
without court
court
proceedings.

In Davis
Davis v.
v.Workers
WorkersCompensation
Compensation
Appeal
Appeal
Tribunal's,
Tribunal'
s, Mr. Justice Weatherill found that

the WCAT
WCATretained
retained the
the ability
ability to
to cure
cure jurisdictional
jurisdictional defects on reconsideration.
reconsideration. He
He cited
cited the
the
following policy
following
policy reasons
reasons supporting his finding:
a) WCAT
WCAT reconsiderations
reconsiderations are less expensive and speedier than
than judicial
judicial review;
review;
b) WCAT
WCATisisaaspecialized
specialized tribunal
tribunal created
created for the express purpose of dealing with
these types of
of claims
claims and
and is less procedurally complex;
c) the complexities
complexities and
and cost of
of judicial
judicial review
review may
may result
result in
in some
some applicants
applicants being
unable to avail
avail themselves
themselves of the judicial review process;
e) reconsideration
reconsideration by
by WCAT
WCAT relieves
relieves the
the courts
courts of
of the
the burden
burden of
of the
the only
only other
other
alternative for
alternative
for applicants
applicants--judicial
judicialreview.
review.
59.

The dissenting justices in the present case considered
considered the
the access
access to
to justice
justice issue
issue relevant
relevant

and important.
important. Madam
Madam Justice
Justice Newbury
Newbury wrote:
wrote:
To do away now
now with
with WCAT's
WCAT'sestablished
establishedpractice
practiceof
ofreconsidering
reconsidering its
its own
own
decisions for patent unreasonableness
unreasonablenesswould
would increase
increasethe
thenecessity
necessityfor
forcourt
court
proceedings, which those involved
involved in
in the
the workers'
workers' compensation scheme
scheme may
may not
not
be able to afford. Such an interpretation
interpretationwould
would thus
thus be
be contrary
contraryto
tothe
thepurposes
purposesof
of
the Act,
Act, and
and to the principles of administrative justice generally...

17
18

supra, at 909
2013 BCSC 476
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60.

Noting that WCAT
WCAT applies
applies the
the patent
patent unreasonableness
unreasonableness standard
standard on
on reconsideration
reconsideration(a(a

choice that an
an earlier
earlierCourt
Courtof
ofAppeal
Appealdecision
decisiondescribed
describedas
ashaving
havingaa"solid
"solidpracticality"19),
practicality"
19), the
majority queries whether the legislature
legislature would
would have
have the
the constitutional
constitutional power
power to
to vest
vest aa tribunal
tribunal
Yet, the
the majority
majority had
had no
no difficulty
difficultywith
with
with the authority of a superior
superior court
court on
on judicial
judicialreview.20
review.20 Yet,
the prospect of a tribunal
tribunal determining
determining whether
whether aadecision
decisionerred
erredon
onaatrue
truequestion
questionofofjurisdiction
jurisdiction
or engaged
engaged in
in aa procedural
proceduralunfairness.
unfairness.InInfact,
fact,the
themajority
majorityconfirmed
confirmedthat
thataatribunal
tribunalhas
hasthese
these
powers. Determining whether a tribunal
tribunal exceeded
exceeded its
its jurisdiction
jurisdiction in
in the
the narrow
narrowsense
senseor
orwas
was
procedurally unfair
procedurally
unfair is
is as
asmuch
much aahallmark
hallmarkof
ofjudicial
judicialreview
reviewas
asisisreview
reviewfor
forreasonableness.
reasonableness.The
The
WCATsubmits
WCAT
submitsthat
thatthere
thereisisno
noprincipled
principled distinction
distinction between
between permitting
permitting aa tribunal
tribunal to consider
some of
of those
those questions
questions but
but not
not others
others on reconsideration.
reconsideration.
61.

Further, constitutional
Further,
constitutionalprinciples
principlesestablish
establishthat
thataalegislature
legislaturecannot
cannotinsulate
insulatea a
tribunal
tribunal

decision from court review on matters relating
relating to
to jurisdictional.
jurisdictional. The converse is not true.
Constitutional principles
principles do
do not
not prohibit
prohibit aalegislature
legislaturefrom
fromgranting
grantingtotoaatribunal
tribunala anon
nonexclusive
exclusive
power to cure jurisdictional
jurisdictional errors.
errors.To
Tofind
findotherwise
otherwisewould
would preclude
precludeaalegislature
legislaturefrom
fromever
ever
creating aa deferential
creating
deferentialstandard
standardofofreview
review(such
(suchas
asreasonableness)
reasonableness)within
withinananappeal
appealsystem.
system.
62.

The constitutionality of
of aa scheme
scheme that
that empowers
empowers aa tribunal to cure
cure its
its own
own jurisdictional
jurisdictional

defects is protected if the court applies aa correctness
correctnessstandard
standardofofreview
reviewto
tothe
thetribunal's
tribunal'sexercise
exercise
of that power22. In every judicial review proceeding involving
involving aa "jurisdictional defect"
reconsideration decision,
reconsideration
decision, the
the WCAT
WCAT has
has argued that
that the
the standard
standardof
ofreview
review of
of the
the reconsideration
reconsideration
decision is correctness.
correctness. To
To apply aa deferential
deferential standard
standardof
ofreview
reviewto
toWCAT's
WCAT's reconsideration
reconsideration
decision would impermissibly
impermissibly insulate
insulate the
the WCAT
WCAToriginal
originaldecision
decisionfrom
fromjurisdictional
jurisdictional review
reviewby
by
the courts. While the majority of
of the
the Court
Court of
of Appeal
Appeal concluded
concluded that
that such
such aa standard
standard renders
rendersthe
the
reconsideration decision
reconsideration
decision irrelevant
irrelevantfor
forjudicial
judicialreview
reviewpurposes,
purposes,the
theWCAT
WCAT submits that the fact
that the reconsideration
reconsiderationdecision
decisiondoes
doesnot
notlegally
legallyconstrain
constrainaareviewing
reviewingcourt
courtdoes
doesnot
notmean
meanthat
that
it cannot prove useful as persuasive
persuasive authority.
authority.

Manz v. Sundher, 2009 BCCA
BCCA 92
92
At para
At
para 124
para. 28
28
234; Dunsmuir, para.
21 Crevier, at 234;
a court
court and
andaatribunal
tribunalhave
haveconcurrent
concurrentjurisdiction
jurisdictionininrespect
respectofofananissue
issuenono
22 This Court has found that where a
deference is owed to the tribunal findings: Rogers Communications Inc. v. Society of Composers, Authors and Music
paras. 13-19
13-19
Publishers of Canada, 2012 SCC 35, paras.
19
20
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D. Composition
Compositionof
ofReconsideration
ReconsiderationPanels
Panels
63.

The majority of the Court of Appeal determined that the power to reopen an appeal to

cure a jurisdictional defect lay exclusively with the panel that decided the appeal. It found that
the contrary position (that the chair may appoint a different panel to do so) would be patently
unreasonable. The majority stated that it relied on "basic considerations of administrative law"
and the language of the Act.
64.

The WCAT submits that it is not patently unreasonable to conclude that the WCAT chair

has the power to assign the amending, clarifying, and curing powers of the tribunal to a different
panel. The WCAT submits that an absolute prohibition on a chair's power to do so is inconsistent
with basic administrative law principles. A tribunal is master of its own procedures. Unless an
act is forbidden by statute or is procedurally unfair, a tribunal may hear appeals or applications
made to it as it sees fit.
65.

Further, in some circumstances, effective and efficient adjudication — the primary

objectives of administrative justice — will require a different panel to consider an amending or
curing application. For example, the panel that heard the original appeal may be unable to
consider an application to amend or cure due to absence, incapacity, or because of the nature of
the error or unfairness alleged. Where the member of the panel is no longer with the tribunal it
would be highly inefficient to require a party to obtain a court order to have a different panel
correct, for example, an obvious arithmetic error, especially where the error is significant to the
party but not large enough to justify the expense of bringing a judicial review proceeding.
66.

In regard to the nature of the error alleged, it would surely offend basic administrative law

principles to require a panel to rehear an appeal where it agrees with a party on an application to
cure that it is tainted by a reasonable apprehension of bias. Such a rehearing could not cure the
procedural unfairness. To require a party to obtain a court order directing a different panel rehear
an appeal in circumstances where the tribunal agrees that is what is required is not an efficient
means of curing an unfairness.
67.

Similarly, there is no administrative law principle that requires a court in a judicial review

proceeding to remit a matter back to the same panel that made the original decision, though that
is sometimes the remedy in the absence of bias. Commonly, the court simply remits the matter
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back to the tribunal for a rehearing. Where a court does not specify who is to do the rehearing,
the rehearing may be before any panel of the tribunal.23
68.

As for the relevant statutory provisions, section 253.1 empowers the "appeal tribunal" to

amend, clarify, and cure. "Appeal tribunal" is defined in section 232(2) to include the chair and
vice-chairs. Had the legislature wished to restrict the power in section 253.1 to the panel that had
decided the appeal it could easily have done so.
69.

Further, the court did not consider the powers granted to the chair of WCAT in sections

234(3) and 238(3)(c) of the Act. Section 234(3) provides that the chair may "exercise any power
and perform any duty or function of the appeal tribunal or of a member of the appeal tribunal".
Section 238(3)(c) provides that the chair may "refer an appeal that is before one panel to another
panel". The WCAT submits that these provisions provide a basis for concluding that it is not
patently unreasonable to conclude that the chair is authorized to assign an application under
section 253.1(5) to a different panel. To the extent that a party is concerned that the assignment
of a new panel is done for an improper purpose the assignment may be reviewed by a court.
70.

Administrative tribunals need flexibility in exercising their power to correct obvious

errors that are identified after a decision is issued so as to avoid requiring parties to bring costly
court proceedings. The Court of Appeal decision restricts this flexibility.

PART IV
PART
IV—
—SUBMISSIONS
SUBMISSIONSON
ONCOSTS
COSTS
71.

23

The WCAT does not seek costs and submits that no costs should be awarded against it.

Re Singh, [1978] F.C.J. No. 180 (F.C.A.)
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PART V
PART
V—
— ORDER
ORDERSOUGHT
SOUGHT
72.

That the Workers' Compensation Appeal Tribunal be granted leave to appeal.

ALL OF WHICH IS fkESPECTFULLY SUBMITTED THIS 12th DAY OF FEBRUARY, 2015.

Timothy J.J.117Iartiniuk
Timothy
117Iartiniuk
Barrister&&Solicitor
Barrister
Solicitor
Workers' Compensation Appeal Tribunal
150 — 4600 Jacombs Rd.
Richmond, BC V6V 3B1
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British Columbia
British
Columbia
Administrative Tribunals Act
[SBC] CHAPTER
CHAPTER45
45
Amendmenttotofinal
Amendment
finaldecision
decision
53 (1) If a party applies
applies or
or on
on the
the tribunal's
tribunal'sown
owninitiative,
initiative,the
thetribunal
tribunalmay
mayamend
amendaafinal
final
decision to correct
correct any
any of
of the following:
(a) a clerical
clerical or
ortypographical
typographicalerror;
error;
accidental or
orinadvertent
inadvertenterror,
error,omission
omissionororother
othersimilar
similarmistake;
mistake;
(b) an accidental
(c) an arithmetical
arithmetical error
errormade
madeininaacomputation.
computation.
tribunal determines
determines otherwise,
otherwise, an
an amendment
amendment under
under subsection
subsection (1)
(1) must
must not
not be
be
(2) Unless the tribunal
made more than 30 days after
after all
all parties
partieshave
havebeen
beenserved
servedwith
withthe
thefinal
finaldecision.
decision.
Within 30
30 days
days of
of being
being served
served with
withthe
thefinal
final decision,
decision, aa party
party may
may apply
apply to
to the
the tribunal
tribunal for
(3) Within
clarification of
clarification
of the final decision and
and the
the tribunal
tribunalmay
may amend
amend the
the final
final decision
decision only
only ifif the
tribunal considers
tribunal
considers that
thatthe
theamendment
amendment will
will clarify
clarify the
the final
final decision.
decision.
other than
than in
in those
those circumstances
circumstancesdescribed
describedinin
(4) The tribunal may not amend a final decision other
subsections (1) to (3).
must not
not be
be construed
construed as limiting the tribunal's ability, on request
request of
of aa party,
party, to
to
(5) This section must
reopen an
an application
applicationin
inorder
ordertotocure
cureaajurisdictional
jurisdictionaldefect
defect
Standardofofreview
Standard
reviewififtribunal's
tribunal's
enabling
enabling
ActAct
hashas
privative
privative
clause
clause
enabling Act
Act contains aa privative
privative clause,
clause, relative
relativeto
tothe
thecourts
courtsthe
thetribunal
tribunal
58 (1) If the tribunal's enabling
must be considered to be an expert tribunal
tribunal in
in relation
relationtotoall
allmatters
mattersover
overwhich
whichitithas
hasexclusive
exclusive
jurisdiction.
(2) In a judicial
judicial review
review proceeding
proceeding relating
relatingto
toexpert
experttribunals
tribunalsunder
undersubsection
subsection(1)
(1)
an exercise
exercise of
of discretion
discretion by
by the tribunal
tribunal in
in respect
respectof
of aa
(a) a finding of fact or law or an
matter over which it has exclusive jurisdiction under aa privative
privative clause
clause must
must not
not be
be
interfered with unless it is patently unreasonable,
unreasonable,
application of
of common
common law rules of natural
natural justice
justice and
andprocedural
procedural
(b) questions about the application
fairness must be decided having regard
regard to
to whether,
whether, in
in all
allof
of the
the circumstances,
circumstances,the
thetribunal
tribunal
acted fairly, and
and
matters other
other than
thanthose
thoseidentified
identified in
in paragraphs
paragraphs(a)
(a)and
and(b),
(b),the
thestandard
standardofof
(c) for all matters
review to be applied to the tribunal's
tribunal's decision
decision is
is correctness.
correctness.

223

25
(3) For the purposes of subsection (2) (a), a discretionary decision is patently unreasonable if the
discretion
(a) is exercised arbitrarily or in bad faith,
(b) is exercised for an improper purpose,
(c) is based entirely or predominantly on irrelevant factors, or
(d) fails to take statutory requirements into account.
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British Columbia
British
Columbia
Workers Compensation Act
[RSBC 1996]
[RSBC
1996] CHAPTER
CHAPTER492
492
Appeal tribunal
Appeal
tribunalestablished
established
232 (1) The Workers' Compensation Appeal
Appeal Tribunal
Tribunal is established.
(2) The appeal tribunal
tribunal consists
consists of
of the
the following
following members appointed after aa merit
merit based
based process:
process:
(a) the chair
chair appointed
appointed by
by the
the Lieutenant
Lieutenant Governor
Governor in
in Council;
Council;
(b) one or more vice chairs
chairs appointed
appointed by
by the
the chair,
chair,after
afterconsultation
consultationwith
withthe
theminister;
minister;
(c) any extraordinary
extraordinary members
members appointed
appointed by
by the
the chair,
chair,after
afterconsultation
consultationwith
withthe
the
minister, with representation
representation from
from individuals with experience in employers' interests and
from individuals with
with experience
experience in
in workers'
workers' interests.
Role of chair
chair
234 (1) The chair is responsible
responsible for
for the
the general
generaloperation
operationofofthe
theappeal
appealtribunal.
tribunal.
(2) Without
Without restricting
restricting subsection (1), the chair
chair is
is responsible
responsible for
for the
the following:
following:

(j) establishing panels;
panels;

(3) The chair may exercise any power and perform any duty or function of the appeal tribunal
tribunal or
or
of a member of
of the
the appeal
appeal tribunal.
tribunal.
(4) Subject to section 251 (9), the chair may delegate in writing to another
another member
member of
of the appeal
appeal
tribunal or
tribunal
or to
to an
anofficer
officer of
of the
the appeal
appealtribunal
tribunalaapower
powerororduty
dutyofofthe
thechair
chairand
andmay
mayimpose
impose
limitations or conditions on the exercise of that power or
or performance
performance of
of that
that duty.
duty.

Panels
Panels
All appeals
appeals to the appeal
appeal tribunal
tribunalmust
must be
be heard
heardby
bypanels
panelsappointed
appointedunder
underthis
thissection.
section.
238 (1) All
(2) The chair must establish the panels
panels of
of the appeal
appeal tribunal.
tribunal.
(3) The chair may
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(a) terminate an appointment to a panel,
(b) fill a vacancy on a panel, and
(c) refer an appeal that is before one panel to another panel.
(4) Subject to subsections (5) and (6), panels must consist of the chair sitting alone or a vice chair
sitting alone.
(5) If the chair determines that a matter under appeal requires consideration by a 3 member panel,
the chair may appoint a panel with either of the following memberships:
(a) the chair or a vice chair, acting as presiding member, plus 2 additional vice chairs;
(b) the chair or a vice chair, acting as presiding member, plus one extraordinary member
with experience in employers' interests and one extraordinary member with experience in
workers' interests.
(6) If the chair determines that the matters in an appeal are of special interest or significance to
the workers' compensation system as a whole, the chair may appoint a panel of up to 7 members
with either of the following memberships:
(a) the chair or a vice chair, acting as presiding member, plus additional vice chairs;
(b) the chair or a vice chair, acting as presiding member, plus additional vice chairs and
extraordinary members.

(8) A panel has the power and authority of the appeal tribunal in an appeal assigned to the panel
under this section.
(9) If a panel consists of more than one member, the decision of the majority is the appeal
tribunal's decision, but if there is no majority the decision of the presiding member is the appeal
tribunal's decision.
(10) Despite subsections (6) and (7), if a member of a panel constituted under subsection (6) is
unable to complete an appeal, the chair may direct the remaining members of the panel to
complete the appeal and make the decision of the appeal tribunal.
(11) If a panel is comprised of one member and that member is unable for any reason to complete
the member's duties, the chair of the appeal tribunal, with the consent of all parties to the appeal,
may appoint a new panel to continue to hear and determine the appeal on terms agreed to by the
parties, and the vacancy does not invalidate the proceeding.
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appealtribunal
tribunalproceedings
proceedings
Applicationof
Application
of Administrative
Administrative Tribunals
TribunalsAct
Actto appeal
245.1 Sections 1, 11, 13 to 15, 28 to 32, 35 (1) to (3), 37, 38, 42, 44, 46.3, 48, 49, 52, 55 to 58,
appeal tribunal.
tribunal.
60 (a) and
and (b)
(b) and
and 61
61 of
of the
the Administrative Tribunals Act apply to the appeal
Amendmenttotofinal
Amendment
finaldecision
decision
applies or
or on
on the
the appeal
appealtribunal's
tribunal'sown
owninitiative,
initiative,the
theappeal
appealtribunal
tribunalmay
may
253.1 (1) If a party applies
amend a final decision to correct
correct any
any of
of the
the following:
following:
(a) a clerical
clerical or
ortypographical
typographicalerror;
error;
accidental or
orinadvertent
inadvertenterror,
error,omission
omissionororother
othersimilar
similarmistake;
mistake;
(b) an accidental
arithmetical error
errormade
madeininaacomputation.
computation.
(c) an arithmetical
appeal tribunal
tribunaldetermines
determinesotherwise,
otherwise,an
anamendment
amendmentunder
undersubsection
subsection(1)
(1)must
mustnot
not
(2) Unless the appeal
be made more than 90 days after
after all
all parties
partieshave
havebeen
beenserved
servedwith
withthe
thefinal
finaldecision.
decision.
Within 90
90 days
days after
after being served with
with the
the final
final decision,
decision, aa party may apply to the appeal
(3) Within
tribunal for
tribunal
for clarification
clarificationof
of the
the final
final decision
decision and
andthe
theappeal
appealtribunal
tribunalmay
mayamend
amendthe
thefinal
finaldecision
decision
only if
if the
the appeal
appeal tribunal
tribunal considers
considers that
thatthe
theamendment
amendment will
will clarify
clarify the
the final
final decision.
decision.
tribunal may
may not
not amend
amend aa final
final decision
decision other
otherthan
thanininthose
thosecircumstances
circumstances
(4) The appeal tribunal
described in subsections (1) to (3).
must not
not be
be construed
construed as limiting the appeal tribunal's
tribunal's ability,
ability, on
on request
requestof
of aa
(5) This section must
party, to reopen
reopen an
an appeal
appealin
inorder
ordertotocure
cureaajurisdictional
jurisdictionaldefect.
defect.
Exclusive jurisdiction
Exclusive
jurisdiction
tribunal has
hasexclusive
exclusive jurisdiction
jurisdiction to
to inquire
inquireinto,
into,hear
hearand
anddetermine
determineall
allthose
those
254 The appeal tribunal
matters and
and questions
questions of
of fact, law and
and discretion
discretion arising
arisingor
orrequired
requiredtotobebedetermined
determinedunder
underthis
this
Part and
Part
andto
tomake
make any
any order
orderpermitted
permittedto
tobe
bemade,
made,including
includingthe
thefollowing:
following:
appeals from
from review
review officers' decisions as permitted under
under section
section 239;
239;
(a) all appeals
appeals from
from Board
Board decisions
decisions or
ororders
ordersasaspermitted
permittedunder
undersection
section240;
240;
(b) all appeals
matters that
that the
the appeal
appealtribunal
tribunalisisrequested
requestedtotodetermine
determineunder
undersection
section257;
257;
(c) all matters
other matters
matters for
for which
which the
the Lieutenant
Lieutenant Governor
Governor in
in Council
Council by
by regulation
regulationpermits
permits
(d) all other
an appeal
appeal to
to the
the appeal
appealtribunal
tribunalunder
underthis
thisPart.
Part.
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Appeal tribunal
Appeal
tribunaldecision
decisionoror
action
action
final
final
Any decision
decision or
or action
action of
of the
the chair
chair or the appeal
appeal tribunal
tribunalunder
underthis
thisPart
Partisisfinal
finaland
and
255 (1) Any
conclusive and is not open to question or review in any court.
(2) Proceedings
Proceedings by
by or
or before
before the
the chair
chairor
orappeal
appealtribunal
tribunalunder
underthis
thisPart
Partmust
mustnot
not
(a) be restrained
restrained by
by injunction,
injunction, prohibition
prohibition or
orother
otherprocess
processororproceeding
proceedingininany
anycourt,
court,oror
(b) be removed by
by certiorari
certiorari or
or otherwise
otherwise into
into any
any court.
court.
(3) The Board must comply
comply with
withaa final
final decision
decision of
of the
the appeal
appeal tribunal
tribunal made in an appeal
appeal under
under
this Part.
Part.
(4) A
A party
party in whose
whose favour
favour the
the appeal
appeal tribunal
tribunal makes
makes aa final
final decision,
decision, or
or aaperson
persondesignated
designatedinin
the final decision, may file
file aa certified copy
copy of
of the
the final
final decision
decision with
with the
the Supreme
SupremeCourt.
Court.
(5) A
A final
final decision
decision filed
filed under
under subsection
subsection (4)
(4) has
has the same force and effect,
effect, and
and all proceedings
may be taken on it, as if it were a judgment of
of the
the Supreme
Supreme Court.
Court.
Reconsiderationofofappeal
Reconsideration
appealdecision
decision
256 (1) This section applies to a decision in
(a) a completed appeal
appeal by
by the appeal
appeal tribunal
tribunalunder
underthis
thisPart
Partororunder
underPart
Part
2 of
2 ofthethe
Workers Compensation Amendment Act (No. 2), 2002, and
appeal by
by the appeal
appeal division
division under
under aaformer
formerenactment
enactmentor
orunder
underPart
Part22ofof
(b) a completed appeal
the Workers Compensation Amendment Act (No. 2), 2002.
(2) A
A party
party to a completed appeal may apply to the chair
chair for
for reconsideration
reconsiderationof
ofthe
thedecision
decisionin
in
that appeal
appeal ifif new
new evidence has become available
available or
or been
been discovered.
discovered.
(3) On receipt of an application
application under
undersubsection
subsection(2),
(2),the
thechair
chairmay
mayrefer
referthe
thedecision
decisiontotothe
the
appeal tribunal
appeal
tribunalfor
forreconsideration
reconsiderationififthe
thechair
chairisissatisfied
satisfiedthat
thatthe
theevidence
evidencereferred
referredtotoininthe
the
application
application
substantial and
and material
materialto
tothe
thedecision,
decision,and
and
(a) is substantial
of the
the appeal
appeal hearing
hearing or
or did
did exist
exist at
at that
thattime
time but
but was
was not
not
(b) did not exist at the time of
discovered and could not through
through the
the exercise
exercise of
of reasonable
reasonablediligence
diligencehave
havebeen
been
discovered.
(4) Each party
party to
to aa completed
completed appeal
appealmay
may apply
apply for
for reconsideration
reconsiderationofofaadecision
decisionunder
underthis
this
section on one occasion only.

