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PART 1- OVERVIEW AND STATEMENT OF FACTS
1.

OVERVIEW OF RESPONDENT'S' POSITION

1.

The World Banlc voluntarily participated in the domestic criminal investigation

and prosecution of the Respondents, including the Respondents' preliminary inquiry and
triaL On appeal, it argues that it did so on unreviewable terms.

2.

The World Bank disclosed myriad documents from its "investigative file" for the

prosecution's use whenever requested by the Royal Canadian Mounted Police ("RCMP")
or the Crown. When the defence requested other relevant documents from the very same
file, the World Banlc invoked immunity, claimed that the investigative file was an

"inviolable archive", and decried that production would interfere with the World Bank's
essential functions.

3.

When the RCMP or the Crown asked the World Bank to testify, it accepted

subpoenas and made its senior investigators available to testify in the Courts of Ontario.
When the Respondents sought relevant records and testimony under subpoenas duly
served on the World Bank, it ignored them and failed to appear in Court, claiming it
could not be compelled.

4.

When the defence initiated, at the Crown's invitation, a third party records motion

to compel relevant documents from World Bank, it refused to appear or file evidence to
support its immunities, let alone explain how further production of post-investigation
documents from the same file could imperil the World Bank's core lending functions.

5.

When the World Bank was confronted with the Order of the Superior Court of

Justice requiring it to produce relevant documents from its investigative file for the
Court's inspection, it refused to comply and brought an appeal to this Honourable Court

based on entirely new and untested evidence and without citing any of the extensive
evidence that was before the trial court.
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6.

Even on this appeal, the World Bank refuses to identifY whether the documents

that were ordered produced even exist and refuses to state whether it would comply with
a decision of this Court, should it uphold the Order from which the appeal is taken.

7.

The hard questions for the World Bank should be:
a. Where exactly are the records from the World Bank's investigative file

that were ordered produced?
b. Why has the World Bank not itemized or produced those records for

inspection to this Court or the trial Court?
c.

Why and how would disclosure of those additional investigative records
unduly interfere with the core lending functions of the World Bank?

d. Will the World Bank undertake to comply with the trial court's third party

records Order if this Court dismisses its appeal?

8.

The World Bank is not absolutely immune from the Courts of Canada. It is not a

law into itself. It is not exempt from judicial accountability for its participation in a
domestic criminal investigation and prosecution of Canadian citizens.

9.

Having chosen, on a fully informed basis, to enter into a continuous course of

conduct to assist in the domestic criminal investigation and prosecution of the
Respondents, including testifYing in Canadian courts, the World Bank must accept the
consequences of being subject to the authority of our Courts to ensure that due process of
law is followed, that the World Bank is held accountable for the honesty, integrity and
fairness of its conduct, and that the Respondents' rights to make full answer and defence
are not violated.

10.

The World Bank had every opportunity to attend before the trial court to assert its

immunities, like other international organizations have done, but it tactically chose not to.
The reason is simple. It is indisputable that a further order of production of relevant
documents from the very same investigative file from which the World Bank had already
disgorged hundreds of other relevant documents to assist the prosecution, could not

I.
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possibly interfere with the functions of the Bank any more than a

post~investigation

disclosure order of relevant documents against another police force would interfere with
the core functions of that organization.

11.

Contrary to the World Bank's arguments, the sky is not falling. Any concerns

about special privileges or confidences (including solicitor/client, litigation or informant
privileges) that may apply to any of the documents ordered to be produced to the trial
court for inspection can be addressed fully at the robust second stage of the third party
records process approved in R. v. 0 'Connor, [1995] 4 S.C.R. 411 and R. v. McNeil, 2009
SCC 3.

12.

The Respondents are at trial, where their liberties are at stake. The World Bank's

conduct has had the effect of substantially delaying the proceedings in the trial court,
disrespecting the trial judge, and unduly interfering with the core functions of that court
in adjudicating an 0 'Connor motion in which the Respondents established the "likely
relevance" of the investigative records sought. Accordingly, the Respondent Wallace
asks that the appeal be dismissed so that the trial court can resume its role, the Crown can
carry out its duties and the Respondents can make full answer and defence.

2.

SUMMARY OF FACTS

A.

OVERVIEW OF THE PROCEEDINGS BELOW

13.

The Respondent submits that the Appellant's facts are substantially incomplete,

and rely on inadmissible and untested fresh evidence. The following facts are necessary
background to the issues before this Court.

14.

In 2010, the World Bank began receiving information suggesting there might be

corruption involving foreign public officials and representatives of

SNC~Lavalin

Group

Inc. ('"SNC") regarding a construction supervision contract related to the construction of
the Padma Bridge in Bangladesh.
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15.

At all times, Paul Haynes ("Haynes") was a Senior Investigator and Team Leader

at a department within the World Bank called the Integrity Vice Presidency ("INT"),
responsible for international investigations into fraud and corruption in World Bank
financed projects and co-ordination of investigations with law enforcement. Haynes
became the primary liaison for information provided by INT to the RCMP.
DOCID #4178, Respondents' Record, Volume III, Tab A38

16.

INT commenced its own investigation into the alleged bribery.

During its

inquiries, INT received information from four tipsters, only two of whom became known
to INT. All four tipsters possessed only second-hand information in the nature of hearsay
and rurnour passed on by other unidentified sources. None of the tipsters had a track
record of providing reliable information. None had any first-hand knowledge of alleged
corruption.

All of this information, and more, was maintained in INT's files (the

"Investigative File").

17.

At the RCMP's request, Haynes passed on much of the tipster information from

INT's Investigative File to the RCMP for use by the latter in seeking a Part VI Order for
the interception of private communications.

Later, other information was disclosed,

including INT interviews of a person named Muaharnmad Mustafa ("Mustafa"), who
became a key Crown witness in the charges laid against the Respondents.

18.

The RCMP's lead investigator, primary conduit with INT, and Affiant of the Part

VI Orders, Sergeant Jamie Driscoll ("Driscoll" or the "Affiant") intentionally recorded no
notes of his investigative work or communications with INT (or any other sources)
during the investigation. In addition, the Affiant "lost" of all of his investigative emails
for the entire period of the investigation. As a result, none of this information, all of
which would normally be part of the police investigative file, was available for disclosure
to the Respondents.

19.

In mid-2014, the Respondents commenced pre-trial motions before the

Honourable Justice Nordheimer of the Superior Court of Justice, sitting as a Case

5
Management Judge under s. 551 of the Criminal Code, R.S.C. 1985, c. C-68.

The

Respondents, feeling hamstrung from mounting a sub-facial challenge to the validity of
the Part VI authorizations pursuant to R. v. Garofoli, [1990] 2 S.C.R. 1421, requested that
the Crown obtain the undisclosed parts of INT's Investigative File.

They made that

request based on the highly unusual circumstances wherein INT's investigative file
would likely contain the relevant information that Driscoll failed to create or maintain by
virtue of having made no investigative notes and having lost all his emails. When the
World Bank refused to supply the rest of its Investigative File, the Crown invited the
Respondents to bring a third party records motion. l
Letter dated February 21,2014, Respondents' Record, VoL XIII, Tab 11
Letter dated May 1,2014, Respondents' Record, VoL XIII, Tab 15, pp. 184, 188

20.

As a result, the Respondents brought a third party records motion, seeking the

Investigative File of INT pertaining to its parallel investigation into suspected corruption
regarding the Padma Bridge and its cooperation with the RCMP and Crown regarding the
Canadian investigation and proceedings, including but not limited to:
a. all notes, memoranda, emails, correspondence and reports received or sent
by Mr. Paul Haynes ofINT regarding the Investigation;
b. all source documents from all so-called "tipsters" sent to INT, whether or
not such information was shared with the RCMP as part of INT's
cooperation with the RCMP investigation into the Padma Bridge Project;
and
c. all emails and other communications between lNT and the tipsters.

21.

Although the World Bank accepted service of the Respondents' motion record

and a subpoena duces tecum for one of its senior investigators, the World Bank ignored
the subpoena and refused to participate in the proceedings before the trial court. As their
counsel stated, "Immunity would not be immunity if persons granted immunity had to

attend and argue their status".
Letter dated May 16,2014, Respondents' Record, VoL XVII, Tab 5.l.d.
Letter dated June 6, 2014 2 , Respondents' Record, VoL XVIII, Tab 5.l.e
Email dated October 1, 2014, Respondents' Record, Vol. XV1 II, Tab 5.1. u, p. 48

1
2

The Crown now joins the Appellant in attacking the third party records ruling made by the trial court.
The June 6, 2014 letter auto-dated to its print date of October 7, 2014.
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22.

In his Ruling dated December 23,2014, Nordheimer 1. commented starkly on the

World Bank's refusal to attend CoU11, produce the records under the subpoena or file
evidence to support its immunities: "[P]utting aside the measure of disrespect that the

World Bank Group demonstrates to this court by absenting themselves from this
application ... " [Emphasis added.]

o 'Connor Ruling, December 23,2014, Appellant's Record, Vol. I, Tab 2, para. 26
23.

Nordheimer 1. held that INT " ... supplied the RCMP with essentially all the

information necessary to pursue this matter and, most importantly, provided all of
the evidence used to obtain the extraordinary investigative tool of a Part VI
investigation". The Court then issued an Order requiring the Appellant to produce for
the Court's inspection the items listed in paragraph 20(a)-(c) above, stating:
I am satisfied on the material that has been placed before me that there is
information in the hands of the World Bank Group, specifically the INT, that
is likely relevant to issues that will arise on the Garofoli application. For
example, it is apparent that there were a large number of conversations
between the affiant on the Information to Obtain and Paul Haynes. As I set
out in my earlier reasons on the disclosure application, the affiant did not keep
any notes of his contact with· others, in his role as affiant. There are,
therefore, no notes from the affiant of any of these conversations. There is no
evidence, one way or the other, whether Paul Haynes has any such notes.
However, if he does, they would clearly be relevant.

o 'Connor Ruling, December 23,2014, Appellant's Record, Vol. I, Tab 2, para. 59,
B.

COOPERATION BY THE WORLD BANK

i.

Initial Cooperation with the RCMP

24.

Commencing in April 2011, and acting on the advice of its senior directors and

lawyers, INT engaged in extensive cooperation with the RCMP.

The terms of its

cooperation, including INT's understanding that the disclosures from its Investigative
File would be used by the RCMP to obtain investigative orders and to provide disclosure
to accused persons, was discussed in several emails, including those summarized below.
25.

On April 1, 2011, Staff Sgt. Martin Bedard ("Bedard") recorded in his notes the

following conversation with Haynes:

7
With Paul Haynes of WB. I therefore explained that before getting summary of
facts from WB, we want to make sure how their legal services will release info
and if the source would consider meeting us directly. [Emphasis added.]
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 79

26.

On April 4, 2011, Haynes emailed Bedard an INT Research and Analysis Unit

Information Report that relied on information provided by one of the tipsters respecting
the alleged corruption. On the same day, Bedard assigned Driscoll to be the Affiant
regarding a Part VI Order.
DOCID #1208, Respondents' Record, Vol. I, Tab A3
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 80

27.

Bedard had further discussions with Haynes on April 5, 2011 in respect of the

exchange of information, recorded in Bedard's notes as follows:

Caveae was discussed. As per previous discussions with WB for unrelated files, it
may prevent us of using info [sic]. [Emphasis added.]
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 82

28.

On April 7, 2011, Bedard and Driscoll met with Haynes and counsel to the World

Bank to discuss amending INT's "caveat" so that the RCl\1P could use, rely upon and
disclose information derived from INT's Investigative File and to discuss having INT
investigators testify for the Crown. As Bedard's notes stated:

Discussed caveat. Also asked confirmation that a WB official could testify if
required. Mamta [counsel for World Bank] win look into it with Legal Branch
and will get back to me. [Emphasis added.]
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 85

The caveat reads, " ... The purpose of the investigation lUlderlying this Report is to allow the Bank to
detel11line if its own framework regarding anti-corruption has been violated. Bank member country
governments may wish, at their discretion, to initiate their own investigations into the matters raised in this
Report in order to detel11line whether any of their laws have been violated. In this regard, if it is deemed
necessary to share this Report with those who conduct investigations on behalf of a Bank member country
government, all steps necessary to protect the strict confidentiality of the Report and the information
contained herein should be taken. As this Report is based on the Bank's own framework regarding anticorruption and not on the laws of any member country, this Report should not be cited to as the
exclusive piece of evidence in any administrative, civil or criminal proceedings undertaken by a Bank
member country government.. .. " [Emphasis added.] Respondents' Record, Vol. III, Tab 20, p. 20.
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29.

On the same date, Bedard wrote to his colleagues, "[a1s a result of several

discussions with the WB about their caveat on their referrals, they agreed to
modified it [sic] to meet our disclosure requirements." [Emphasis added.]
DOCID #334, Respondents' Record, Vol. I"Tab A7, p. 113

30.

On April 11, 2011, Bedard had further conversations with INT in which Haynes

"reiterated he doesn't see a problem to testify in Canada about his involvement".

[Emphasis added.]
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 88

31.

In addition to discussions about disclosure issues and the agreement by INT to

testifY in Canada, numerous documents from INT's Investigative File were provided to
the RCMP.
DOClD #333, Respondents' Record, Vol. I, Tabs A5-A6, A14-A16; Vol. II, Tabs Al7-A23, A25,
A28

32.

On April 18 and 19, 2011, Bedard and Driscoll met with Haynes, Laura Valli

(Senior Investigator, !NT), Christina Ashton-Lewis (Senior Institutional Integrity Officer,
World Bank) and Kunal Gupta (Member, World Bank's Case Intake Unit), who
conveyed information from what was described as four "confidential" tipsters. 4
Driscoll e-note (redacted) re April 18, 2011 meeting, Respondents' Record, Vol. X, Tab HI
Driscoll e-note (redacted) re April 19, 2011 meeting, Respondents' Record, VoL X, Tab H2
Notes of Bedard, April 18 and 19,2011, Respondents' Record, Vol. X, Tab H3, pp. 95-118
Task Listing #3, Respondents' Record, Vo1. X, Tab 035

33.

These exchanges of information were made only after extensive legal consultation,

and with the full knowledge of senior officials of INT and the World Bank They were
not the actions of unauthorized or junior employees.
ii.

34.

Part VI Applications

As a result of information received from the World Bank, the RCMP began, as a

first investigative step in April 2011, to prepare an affidavit for a Part VI Order.
Notes of Bedard, Respondents' Record, Vol. X, Tab H3, p. 121

As the result of a Disclosure Ruling by Nordheimer J. on October 10,2014 (2014 ONSC 5931), from
which no appeal was taken, Tipsters #3 and #4 were determined not to be "confidential informants".

4
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35.

While the World Bank initially took the position that its "caveat" prevented it from

providing the tipsters' emails to the RCMP, Haynes subsequently forwarded some of the
communications from the four tipsters to the RCMP. 5
DOCID #1212, Respondents' Record, Vol. I, Tab A15, p. 178
Tipster Emails.Respondents.Record.Vols.VI-VITI. Tabs C-F
Cross-Exam. of Sgt. Driscoll, August 13, 2011, Respondents' Record, Vol. XIII, Tab H8

36.

Based exclusively on the tipster information, on May 24, 2011 Driscoll sought a

Part VI Order authorizing the interception of private communications.

Subsequent

wiretap authorizations were issued on June 23 and August 8, 2011. Except for speaking
twice to Tipster #2 (without making notes), the Affiant otherwise relied exclusively on
the information passed on by INT to obtain the wiretap order. As noted above, all of the
tipsters' information was based on unidentified sources, including hearsay and rumour, as
opposed to "first hand" knowledge or observations. Though INT knew the identity of
Tipster #2, Haynes refused to share his identity with the RCMP. 6
First Part VI Affidavit, Respondents' Record, Vol. V, Tab B1

iii.
37.

Affiant Kept No Records of His Communications with the World Bank
Despite his critical role in the investigation, and in direct violation of RCMP

operational policy, the Affiant failed to keep any notes of his numerous telephone calls
and meetings with Haynes at the INT, his colleagues within the RCMP or his
conversations with Tipster #2, all of which information was used to support the issuance
of the Part VI Orders.
Disclosure Ruling, 2014 ONSC 5931, at paras. 49, 60, 62
Driscoll Will-Say, Respondents' Record, Vol. XIII, Tab H4, para. 15

38.

In addition, the Affiant "lost" all of the emails sent to and from his RC:tvIP address

between September 2008 and January 15,2013 (the entire period ofthe investigation).
Driscoll Will-Say, Respondents' Record, Vol. XIII, Tab H4, para. 18

The Respondent maintains that INT has not disclosed all of the tipster emails from its Investigative File.
The Affiant only ever knew the identity of Tipster #4, whom they never tried to contact. The Affiant
never tried to learn the identity of, or contact, Tipsters #1 or #3. As discussed at paragraphs 90-94 below,
the Affiant falsely designated all four tipsters as the "equivalent of confidential informants", even though
the Affiant knew Tipster #4 was not promised anonymity and there was no basis to designate Tipster #3 as
a confidential informant.

5
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39.

The Affiant's failure to keep any notes of his dealings with his sources for the

wiretap and the loss of his RCMP emails was the subject of criticism by the Court below.
Disclosure Ruling, 2014 ONSC 5931, at paras. 49, 50, 51,60,63,65,67

IV.

40.

Continuing Cooperation between the World Bank and the RCMP

The World Bank did not simply provide the RCMP with a "tip" and step back from

the investigation. Rather, after the RCMP investigation was underway, representatives of
INT attended meetings, participated in conference calls and provided additional
documents and information from its Investigative File. At no time did INT express
concern that the use or disclosure of infonnation from its Investigative File in the
domestic criminal investigation and prosecution of the Respondents would unduly
interfere with the functions of the World Bank.
Task Listing #3, Task Action ID 4932, Respondents' Record, Vol. X, Tab G35;
Various Documents, Respondents' Record, Vols. III-V, Tabs A29-88

41.

On November 2, 2011, numerous senior officers of the World Bank, including

Haynes, Dean, and legal counsel to the World Bank, met with the RCMP in Ottawa to
"address any sharing of inform ationldocuments related issues.,,7 [Emphasis added.]
DOCID #989, Respondents' Record, Vol. IV, Tab A74
DOCID #988, Respondents' Record, Vol. V, Tab A75

42.

In an email on November 14, 2011, Haynes emphasized the spirit of cooperation

between INT and the RCMP, " ... whatever we have, we will share". [Emphasis added.]
DOCID #4503, Respondents' Record Vol. VIII, Tab G2

43.

In consideration for providing substantial infonnation from its Investigative File,

the World Bank sought infonnation for its own use from the RCMP's investigation. On
August 10, 2011, Haynes asked Bedard whether he " ... had been able to give any thought
to the possibility of INT having some kind of 'observer' status during raids or
interviews and what the implications might be ... " [Emphasis added.]
DOCID #1209, Respondents' Record Vol. IV, Tab A60
Also: DOCID #345, Respondents' Record, Vol. IV, Tab A55; DOCID #346, Respondents' Record
Vol. IV, Tab A61; DOCID #3524, Respondents' Record Vol. VIII, Tab G 1

7

Bedard's notes respecting this meeting were wholly redacted and thus not disclosed to the Respondents.
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44.

The World Bank also used the Canadian judicial processes to seek the fruits of

RCMP searches. On December 5, 2011, the World Bank filed an Application in the
Superior Court of Justice seeking an Order pursuant to s. 490(15) of the Criminal Code
permitting it to examine materials seized by the RCMP under a search warrant at SNC. 8
DOCID #2772, Respondents' Record, Vol. IX, Tab 016

45.

In its s. 490(15) Application, the World Bank stated, "The Applicant's investigation

could result in its refusal to disburse all or part of the agreed to loan to the country of
Bangladesh... lnspection and analysis of the detained materials is critical as this
material most likely contains information that would be important for the World
Bank to consider in making the decision". [Emphasis added.]
S. 490(15) Application, Respondents' Record, Vol. IX, Tab G16, p. 15

46.

In addition, the World Bank requested and obtained a copy of the Crown's s. 540

Application filed at the preliminary inquiry.
DOCID #4506, Respondents' Record Vol. VIII, Tab G6
DOCID #4397, Respondents' Record Vol. IX, Tab G33

World Bank Participation in the Preliminary Inquiry

v.
47.

The Wodd Bank also cooperated extensively with the Crown regarding the

preliminary inquiry. For instance, on July 3, 2012, Haynes wrote to Sgt. Eric Martin
("Martin") in order to refer him to the Director of Operations at !NT to authorize the
participation ofWodd Bank employees as Crown witnesses:
With regard to our conversation the other day, the Bank is, of course, willing to
assist your case in providing the witnesses you need.
In order for us to take this further with our legal department, could you please send
an email to Steve Zimmennan, Director of Operations, !NT (through me if you
like) requesting what witnesses you require, the expertise, what you expect them to
be able to testify to and if you have any specific individuals in mind. This is
nothing to be concerned about (meaning, we are not backing out of our
commitment) but we need this for our legal department to deal with the Privileges
and Immunities issues that arise when WB staff give evidence. [Emphasis added.]
DOCID #2351, Respondents' Record Vol. VIII, Tab G7

8

The s. 490(15) Application was later withdrawn.
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48.

In response, on July 3, 2012, Martin appended a letter from Bedard to Zimmerman,

requesting an expert witness. Bedard wrote:
... During the course of the investigation, the RCMP relied heavily on the WB's
knowledge and expertise regarding the rilles, procedures and legislation governing
WB-fimded projects ...

As part of its evidentiary disclosure to support court proceedings, the RCMP
sought Mr. Paul Haynes' advice and expertise in these areas to determine
what, if any, bid-rigging may have occurred as a result of SNC's use of bribery
to secure the P ADMA contract. These opinions and/or interpretations may be
called into question by defence counsel for the accused. Should this be the
case, the crown [sic] will be required to call one or more witnesses from the
WB who will be able to confirm the information that Mr. Haynes provided.
Through supporting documentation and evidence the witness will be required to
demonstrate; how he/she knows this information, the source/credibility of this
infonnation and the accuracy of this information. It is anticipated that Paul Haynes
and possibly Howard Dean may have to testify to the allegations which led to the
referral but due to their involvement in this regard crown prosecutors [sic] wish to
have independent witnesses to testify about the bidding process.
F or this reason, the RCMP is requesting that the WB identify one or more
witnesses that would be able to provide expert-level testimony to support the
evidence put forth by the RCMP in consultation with Mr. Haynes. Once a witness
has been identified, the RCMP can provide all of the evidence that requires WB
testimony to the witness to enable them to adequately prepare a report in support of
their testimony. A CV describing the witness' expertise will also be required. Both
the report and the CV will be disclosed to the defence ... [Emphasis added.]
DOCID #2352, Respondents' Record, Vol. VIII, Tab G8

49.

In an email dated July 9,2012, Bedard wrote to Haynes:

... As I trust the WE would let you testify, I don't even need a clarification with
respect to you and Howard [Dean]. For now, the main thing is the independant
[sic] expert aspect. Can we get a way [sic] w/o re drafting? [Emphasis added.]
DOClD #2353, Respondents' Record, Vol. VIII, Tab G9

50.

Haynes replied:
Sure- the only thing that our Legal Department will draft the reply to say that
we cannot be compelled to testify etc. [Emphasis added.]
DOClD #2353, Respondents' Record, VoL VIII, Tab G9
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51.

On July 27, 2012, Senior Counsel for the World Bank, responded to Bedard's

request for expert witnesses:
Reference is made to your July 3,2012 letter to Mr. Stephen Zimmerman, Director
of Operations in the World Bank Integrity Vice Presidency (!NT), requesting
testimony from several World Bank Staff members as expert witnesses for the
government in the RCMP's investigation of SNC Lavalin Inc. Specifically, you
have requested testimony from INT staff members Paul Haynes and Howard
Dean, as well as from an individual to be identified by the World Bank with
expertise in our operational procurement bidding process.
Please be advised that the World Bank, and its affiliates the International
Development Association ("IDA"), International Finance Corporation ("IFC"),
Multilateral Investment Guarantee Agency ("MIGA"), and the International Centre
for Settlement of Investment Disputes ("ICSID"), collectively known as the "The
World Bank Group", are recognized public international organizations with certain
privileges and immunities under both their respective Articles of Agreement that
have been incorporated into Canadian law and the Foreign Missions and
International Organizations Act. 9
[ ... ]
Nevertheless, the World Bank, without prejudice to its privileges and immunities,
may cooperate with local law enforcement agencies on a voluntary basis when
criminal activities are investigated or tried. Under the circumstances, and
without waiving our privileges and immunities, which are specifically
reserved, Mr. Haynes and Mr. Dean will make themselves available to testify
as expert witnesses in the above-referenced case. In addition, we will endeavor
to identify and make available to testify a third World Bank staff with expertise in
our operational procurement bidding process. [Emphasis added.]
DOCID #2338, Respondents' Record Vol. VIII, Tab G12
DOCID #2363, Respondents' Record Vol. VIII, Tab G13

52.

In furtherance of his anticipated testimony, on January 31, 2013 the Crown

obtained two subpoenas for Haynes that were issued and served on February 8,2013. 10
DOCID #3013, Respondents'
DOCID #3014, Respondents'
DOCID #3020, Respondents'
DOCID #3386, Respondents'

53.

Record,
Record,
Record,
Record

Vol.
Vol.
Vol.
Vol.

IX, Tab 019
IX, Tab G20
IX, Tab G21
IX Tab G27

In addition to agreeing to produce Haynes and Dean as witnesses, the World Bank

agreed to provide a "procurement" expert to testify at the preliminary inquiry.

On

November 30, 2012, Haynes wrote the RCMP, "you will be pleased to know that the
9 The Foreign Missions and International Organizations Act, S.C. 1991, c. 41 ("FMIOA") does not apply to
the Appellant.
10 For reasons unrelated to his willingness to attend, Haynes did not testify at the preliminary inquiry.

14
Bank has agreed to give testimony relating to the Bank's procurement processes."
[Emphasis added.]
DOCID #2804, Respondents' Record, Vol. IX, Tab GI5
DOCID #2915, Respondents' Record, Vol. IX, Tab Gn

54.

On January 23,2013, the RCMP wrote to Ms. Maria Vannari ("Vannari"), a Senior

Procurement Specialist at the World Bank to request her assistance as an expert witness:
.. .IACU [RCMP International Anti-Corruption Unit] requests your comments as
an objective expert who can speak to the World Bank's procurement
guidelines with respect to these events.
As previously discussed, your expert testimony may also be required for future
court proceedings. To date, charges have been laid against two individuals and
the matter is currently before the courts ... [Emphasis added.]
DOCID #3016, Respondents' Record, Vol. IX, Tab G18

55.

Vannari' s expert report was filed by the Crown at the preliminary inquiry. 11
DOCID #3111, Respondents' Record, Vol. IX, Tab G29
Preliminary Inquiry Exhibit List, Respondents' Record, Vol. IX, Tab G30

vi. World Bank Participation in the Disclosure Motion at Trial
56.

On August 5, 2014, the Crown filed the affidavit of Christopher R Kim ("Kim"), a

Senior Investigator with INT, in support of the Crown's response to the Respondents'
disclosure motion. Kim was scheduled to attend on September 24, 2012 to be crossexamined on that affidavit.

57.

On September 2, 2014, the Respondent's counsel wrote to Mr. Norman Boxall, of

Bayne, Sellar, Boxall in Ottawa, Canadian counsel to the World Bank ("Bank Counsel"),
and indicated that he intended to serve Kim with a subpoena duces tecum when Kim
testified at the disclosure motion on September 24, 2014:
... As a courtesy, we wish to inform you that when Mr. Kim attends for his
cross-examination, we intend to serve him with a subpoena duces
tecum, compelling him to attend at the third party records application
now rescheduled for October 14-16, 2014 ...

11 The World Bank also assisted the Crown and RCMP with respect to which W orId Bank documents were
to be included in the Crown's s. 540 Application. Relying on litigation privilege, the Crown refuses to
disclose the content of these discussions. DOCID #3032, Respondents' Record, Vol. IX, Tab G23
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If you are able to obtain instructions to accept the subpoena duces tecum
on Mr. Kim's behalf, kindly advise. [Emphasis added.]
Letter dated September 2, 2014, Respondents' Record, Vol. XVIII, Tab 5.l.h

58.

Bank Counsel responded by letter dated September 8, 2014:

... 1 have received instructions to accept the subpoena on Mr. Kim's
behalf subject to the understanding that it is accepted without prejudice to
the World Bank's privileges and immunities. [Emphasis added.]
Letter dated September 8, 2014, Respondents' Record, VoL XVIII, Tab 5.Li

59.

On September 11, 2014, Bank Counsel admitted service of the Respondent's

Application Record and Factum relating to the third party records Application, and
requested both a hard copy and an electronic copy.
Letter dated September 11, 2014, Respondents' Record, VoL XVllI, Tab 5.1.k

60.

On Friday, September 19, 2014, the Respondent's counsel wrote to Bank Counsel,

attaching a subpoena duces tecum for Kim: 12
" .Further to the discussion below, are you able to accept service on Mr.
Kim's behalf, without prejudice to assert such privileges and
immunities as the World Bank sees fit in relation to our third party
records application? [Emphasis added.]
Email dated September 19,2014, Respondents' Record, Vol. XVIII, Tab 5.l.p

61.

On Tuesday, September 23, 2014, the day before Kim was to testify before this

Court, the Respondent's counsel wrote again to Bank counsel:
Further to our email below [dated September 19, 2014], can you please
confirm that you are accepting service of the attached subpoena on
Mr. Kim's behalf? [Emphasis added.]
Email dated September 19,2014, Respondents' Record, VoL XVIII, Tab 5.1.q

62.

Bank counsel responded that evening:

1 am instructed to confinn that I am able to accept service of this
subpoena on behalf of Mr. Kim, a World Ban1e staff member, without
prejudice to the World Bank's privileges and immunities which it may
invoke at any time as it sees fit. .. [Emphasis added]
12 The subpoena ordered Kim to bring to court the documents, inter alia, listed in paragraph 20(a)-(c)
above.
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Email dated September 19, 2014, Respondents' Record, VoL XVIII, Tab 5.1.r

63.

Kim testified before Nordheimer J. on Wednesday, September 24, 2014. At no

time did Kim (or Bank Counsel or in-house counsel for the World Bank, who attended in
the gallery) notify the Respondents that, notwithstanding it had accepted service of the
subpoena for Kim, the World Bank intended to ignore the subpoena.

64.

While Kim testified under oath, he was clearly subject to the jurisdiction of the

Superior Court of Justice. Had the World Bank notified the Respondents that the World
Bank intended to repudiate the subpoena for Kim, the Respondents would have sought an
order of the court binding Kim over to the date for the third party records motion. As
discussed below, they were never given the chance.

65.

On Friday, September 26,2014, two days after Kim's cross-examination, the World

Bank sent a letter to the Respondent's counsel, appending a letter dated Monday,
September 22, 2014 (two days before Kim's appearance) from David Rivero, Chief
Counsel, Institutional Administration, Legal Vice Presidency, of the World Bank,
repudiating the subpoena for Kim and stating that the World Bank could not be
compelled.
Email dated September 26,2014, Respondents' Record, Vol. XVIII, Tab. 5.1.s

66.

The Respondent's counsel responded by letter dated Monday, September 29,2014,

arguing that the subpoena had been accepted and therefore lawfully served, compelling
the attendance of Kim for the third party records motion:
We are troubled by the notion that the World Bank's letter was finalized
on September 22, 2014, prior to My. Kim attending and testifying before
the Court on September 24, 2014, yet for reasons that we presume are
strategic, we did not receive a copy of Mr. Rivero's letter until after Kim
had concluded his testimony and had left the jurisdiction. Had the World
Bank formed the view that the subpoena was not compellable against Mr.
Kim and/or the World Bank, the World Bame should not have instructed
you to accept service, as per your email on September 23,2014.
[ ... ]
In any event, as a result of the chronology outlined above, the World Bank
has accepted service of both the subpoena in respect of Mr. Kim and our
Notice of Application and related materials in respect of the third party
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records application. The World Bank is therefore a compellable party at
the upcoming motion. The World Bank could have opted to refuse to
accept service, but instead, it agreed to admit service. The appropriate
venue for the World Bank to make any legal argument respecting the
World Banlc's purported immunities is in the Superior Court of Justice
before his Honourable Justice Nordheimer '"
Letter dated September 29,2014, Respondents' Record Vol. XVIII, Tab 5.1.1

67.

The Respondents subsequently re-served subpoenas for Kim and Haynes on Bank

Counsel in Ottawa. Bank Counsel advised that he was not accepting service, but the
subpoenas were left at his law office by virtue of his role as counsel and agent for
accepting service for the World Bank. Service was later validated by Nordheimer J.
pursuant to s. 701(1) of the Criminal Code.
P ART II - QUESTIONS IN ISSUE
68.

In the Respondent's submission, the Order issued by Nordheimer J. was correct,

particularly in light of the extensive and purposeful involvement of the World Bank in the
domestic criminal investigation and prosecution of the Respondents, and the concomitant
failures of the RCMP Affiant to create or maintain relevant documents in the RCMP's
investigative file, including any investigative notes or emails of the Affiant.

69.

The Respondent respectfully disagrees with fue Appellant's characterization of the

key questions in issue.

The relevant issues are as follows:

a. The Respondents have established "likely relevance" of the records sought, both
as being relevant to trial and relevant to the Garofoli application;
b. There is no evidence that the asserted immunities and privileges apply to !NT;
c. The World Bank's immunities are functional and do not prohibit the Order;
d. In any event, the World Bank waived its immunities through its intentional,
informed and continuous pmiicipation in the domestic criminal investigation and
prosecution of the Respondents; and
e. The World Bank is compellable.
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PART III- STATEMENT OF ARGUMENT
1.

MATERIALS SOUGHT ARE "LIKELY RELEVANT"

A.

LlKEL Y RELEVANCE TO TRIAL

70.

To establish "likely relevance"' for the purposes of a third party records application,

the Respondents had to show that there was a reasonable possibility that the infonnation
was logically probative to an issue at trial or the competence of a witness to testify. The
Respondents established "likely relevance" in two principal ways.

a 'Connor, at para. 19,22
McNeil, at para. 28
71.

First, there is a category of undisclosed documents in the possession ofINT that are

"likely relevant"' to the credibility of a key Crown witness who will be called at trial. By
letter dated December 2, 2014, the Crown disclosed to the Respondents further
docwnents voluntarily produced by !NT from its Investigative File, which included
transcripts of two INT interviews of Mustafa on, firstly, September 21 and 22, 2011 and,
secondly, November 10, 2011. The transcripts of these interviews raise serious issues
relating to Mustafa's credibility and the existence of further undisclosed material in
INT's Investigative File relevant to his credibility.13
Email dated October 13,2015, Respondents' Record, Vol. XVIII, Tab 7.2.c
Mustafa INT Interviews, Appellant's Record, Vol. IV, Tab 6M; Vol. V, Tab 6N; VoL VI, Tab 60

72.

In his first INT interview over September 21 and 22, 2011, Mustafa steadfastly

maintained his innocence and disclaimed any knowledge of any persons associated with
SNC being involved in paying bribes to public officials on the bridge project.
73.

Over the course of that interview, however, he was repeatedly admonished by INT

that his family's company, Engineering Planning Consultants Ltd. ("EPC"), would likely
13 The lengthy Mustafa interview transcripts were first produced by !NT on the eve of the third party
records motion heard on December 8 and 9, 2014. As such, the Respondent was unable to appreciate the
likely relevance of additional undisclosed documents in !NT's Investigative File relevant to Mustafa's
credibility until early after the release of the O'Connor Ruling on December 23, 2015. When the
Respondents next appeared before the trial judge on January 30, 2015, the Respondent's counsel explained
the likely relevance of the documents and expressed the intention to amend the Order of December 23,
2014 to require !NT to disclose additional documents from its Investigative File relevant to Mustafa's
credibility. By that date, however, the Appellant had notified the parties of its intention to seek leave to
appeal to this Court from the a 'Connor Ruling, so any further litigation regarding any amendment of the
O'Connor Ruling was placed on hold. The Respondent has a transcript of the January 30, 2015
appearance, but have not yet filed it on this appeal, as they do not wish to breach the fresh evidence rule in
section 62 of the Supreme Court Act, R.S.C. 1985, c. S·26.
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be severely sanctioned (if not debarred) by the Wodd Bank, and that Mustafa could be
"indicted" in the United States, unless Mustafa fully cooperated with INT.

74.

Two months later, on November 10, 2011, Mustafa was re-interviewed by INT.

During this interview, Mustafa suddenly recalled various details suggesting involvement
by SNC officials in paying bribes to foreign public officials regarding the Padma Bridge
project. At the outset of the November interview, INT referred to numerous telephone
calls and emails between INT and Mustafa that post-dated his September interview but
preceded the November interview. None of those materials has been produced by INT.
Those materials are likely to contain relevant infonnation that would explain the
complete shift in testimony by Mustafa.

75.

Further, shortly after Mustafa's November 10, 2011 interview by INT, EPC

received a meagre 32-month debarment
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as part of a "Negotiated Resolution

Agreement" between the Wodd Bank and EPe. Neither a copy of the debarment nor any
other documents related to it have been produced by INT.

76.

The RCMP conducted its first interview of Mustafa on February 26, 2013, three

months after his "about-face" with INT.

As a key Crown witness, the potential

inducements and threats made by INT that precipitated his change of recollection and the
awarding of a soft sanction for EPC will be highly relevant to his credibility at triaL Yet,
all of that material remains buried in the undisclosed parts of INT's Investigative File.

B.

LIKEL Y RELEVANCE IN THE GAROFOLI CONTEXT

77.

Second, there are undisclosed documents in INT's Investigative File that are likely

relevant to key issues respecting the Respondents' intended challenge to the sub-facial
validity of the Part VI Orders.

78.

The Respondent acknowledges that the test for likely relevance is more focused in

the context of a pre-trial application to exclude evidence under section 24(2) of the
14

By contrast, SNC who also cooperated fully with INT, was debarred for ten years.
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Charter than in the context of issues relevant to guilt or innocence or the credibility of
witnesses at trial. Indeed, the Respondents argued that they had met this more focused
test before Nordheimer 1.

79.

As stated in R. v. Ahmed, [2012] ONSC 4893 at para. 17, in the context of an

application for Crown disclosure:
In the context of a Garofoli review, an accused has a right to disclosure of all
relevant information in the possession of the Crown. However, relevance is a
context-sensitive concept, and what will be relevant on a Garofoli review must be
determined in light of the nature and scope of the review, which is focused on the
adequacy of the material that was before the judge who granted the authorization.

An accused is entitled to disclosure of that material as of right, but to obtain
disclosure of other material, the accused is obliged to show a basis to believe
that disclosure of the material may assist in showing that the authorization
should not have been granted.
80.

Where the material reaches beyond what was before the authorizing judge and the

police investigative file, the presumption of relevance is attenuated. While that does not
bar the accused from obtaining disclosure of such additional material for the purposes of
the Garofoli review, the accused must establish a basis for believing that there is a
reasonable possibility that disclosure will be of assistance on the application (i.e.: akin to
the test for seeking leave to cross-examine an affiant in accordance with R. v. Pires; R. v.

Lising, 2005 SCC 66).

Where relevant information is missing from the police

investigative file, however, the presumption of relevance should not be attenuated.
Ahmed, at paras. 3 I -34
R. v. Abdullahi, 2014 ONSC 3981 at para. 29

81.

The meaning of "likely relevance" in the context of a third party records application

was discussed in R. v. Alizadeh, [2013] 0.1. No. 6394 (Sup. Ct.) at para. 30:
In the context of an application to cross-examine the affiant on the material
contained in the information to obtain a warrant (ITO), Paciocco 1. in R. v. So (JlUle
13,2013), Ottawa 12-FS771 (Ont. C.1.) (unreported) clarified the circumstances in
which leave should be granted. This standard is equally applicable in the context of
a third party production request. The applicant is not required to show that there

is a likelihood that the cross-examination/disclosure will result in a successful
Garofoli application (para. 11). Rather, he must raise a threshold factual basis
that the cross-examination (or third party material) will produce probative
evidence tending to discredit a material precondition to the authorization
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being granted or tending to show significant police misconduct in securing the
search order (para. 24). [Emphasis added]
See also R. v. Alizadeh, [2013] OJ. No. 6395 (Sup. Ct.) at paras. 44, 47-48

82.

Contrary to the Appellant's assertion, the Respondents have not "received all

information to which they are entitled under Canadian law". That is because the RCMP's
"police investigative file" is not complete. The following considerations are relevant:
1.

The Affiant failed to maintain an independent record of his multiple
conversations, meetings and exchanges with the World Bank (or with
anyone else, including Tipster #2). In addition, the Affiant and one other
senior investigator lost their investigative emails and are unable to identify
which emails or information from the World Bank was lost;

ii. There are legitimate concerns respecting the credibility of the tipsters and
the reliability of the information from them that was used to obtain the
wiretap authorizations. For instance, the RCMP falsely characterized
Tipsters #3 and 4 as deserving of confidential informant status, when in
fact no promises of confidentiality or anonymity had been provided to
either person; and
iii. As the primary information gatherer and sole conduit for all of the tipster
information passed on to the RCMP, Haynes acted as a "sub-affiant"
respecting each of the wiretap affidavits.

i.

The RCMP Investigative File is Incomplete

83.

In the first wiretap affidavit there are at least 29 different references to the Affiant

speaking to Haynes, during which grounds for the Part VI Order were obtained, none of
which were documented by the Affiant. He also made no notes of speaking to Tipster #2,
the most important of the tipsters. The problems resulting from the Affiant's lack of
recording keeping are illustrated in the exchange during his cross-examination on the
disclosure motion, wherein he acknowledged discussing issues concerning the credibility
of the tipsters, but recorded no notes of those discussions:
... [T]he World Bank had already provided us several reports containing the
information that they had gathered up until that point, so you know I had time to go
through those. In terms of information that I was provided on the 18th and 19th
there wouldn't have been a lot of new information outside of, you know, some
credibility issues, but in terms of the information that would make its way to an
affidavit, for example, that was probably already provided ... "
Cross-Exam. of Driscoll, August 12, 2011, Respondents' Record, Vol. XIII, Tab HS, p. 57
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84.

In his O'Connor Ruling, Nordheimer J. fOlUld that production of !NT's

Investigative File was necessary to bridge the disclosure gap that arose from the Affiant's
decision not to record notes and from losing his emails by ordering that INT produce the
undisclosed relevant parts of its Investigative file, including the documents particularized
in paragraph 19(a) to (c) above.

In so ordering, the trial court made the following

findings of fact that should be dispositive of the likely relevance issue:
In reaching that conclusion, I reiterate two salient facts. One is that virtually all
of the information relied upon by the affiant of the ITO used to obtain the Part VI
authorization carne from the INT and its investigative file. The other is that the
affiant of the ITO did not keep any notes of his work as affiant. The applicants
do not, therefore, have the benefit, that they would normally have, of
information from the affiant's notes including his conversations with both
Mr. Haynes, the INT investigator, and his conversations with the tipsters.
[Ern phasis added.]
O'Connor Ruling, December 23, 2014, Appellant's Record, Vol. I, Tab 2, para. 64

85.

Recently, in R. v. Nuttall, [2015] B.C.J. No. 1394, the British Columbia Supreme

Court was faced with a similar issue.

There, the defence established that certain

information provided to the RCMP by CSIS was not recorded in the RCMP inspector's
notes. At paragraph 24, the trial judge held:
In my view, the inspector's notes as a whole lead invariably to a conclusion that
they are not a complete record of his communications with CSIS about Mr. Nuttall.
Further, it is beyond question that the RCMP failed to disclose the disclosure letter
regarding Mr. Nuttall to the defence. Production orders are therefore required
to ensure the defence have all of the disclosed and shared information that
flowed from CSIS to the RCMP about Mr. Nuttall both before and during the
RCMP investigation. [Emphasis added.]
86.

Notwithstanding that the World Bank has remained mum on the issue, there is a

variety of material referenced in the first Part VI Affidavit that remains in the sole
possession of INT. For example, at paragraph 36 of the first Part VI Affidavit, the
Affiant swore:
The W orId Bank commissioned an Independent Procurement Review which was
completed on January 28, 2011...
First Part VI Affidavit, Respondents' Record, Vol. V, Tab B1, para. 36, p. 121
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87.

By letter dated April 4, 2014, the Respondent sought disclosure of that document,

and a related "no objection" letter dated March 2011 issued by the World Bank. This
information, of course, would be considered standard disclosure routinely provided in
Canadian wiretap litigation. The Crown responded by letter dated May 1, 2014, writing:
... The RCMP doesn't have the original copies of these two documents
[Procurement Review and No objection letter] ... lfyou wish, you are free to bring
an O'Connor application. [Emphasis added.]
Letter dated May 1,2014, Respondents' Record, VoL XIII, Tab 15, p. 184

88.

Similarly, at paragraph 68 of the Part VI Affidavit, the Affiant referred to a meeting

between Tipster #2 and Haynes in May 2011, and swore, "Paul Haynes told me that
among the topics discussed by Tipster #2 were the factors corrupt public officials
consider when awarding the public contracts. Typically the corrupt payment is 10% of
the value of the particular contract ... "
First Part VI Affidavit, Respondents' Record, VoL V, Tab B1, para. 68, p. 136

89.

By letter dated April 4, 2014, Wallace's counsel sought disclosure of the record

made by Haynes of that meeting and further details regarding the participants, place, time
and duration of the meeting.

This infonnation also would be considered standard

disclosure routinely provided in Canadian wiretap litigation The Crown responded by
letter dated May 1,2014:
These notes are in the possession of the World Bank and as you are no doubt aware,
the Crown has no authority to compel their disclosure. If you wish, you are free
to bring an O'Connor application. [Emphasis added.]
Letter dated April4, 2014, Respondents' Record, Vol. XIII, Tab 13, p.l55
Letter dated May 1,2014, Respondents' Record, Vol. XIII, Tab 15, p. 188

ii.

Misrepresentations by the Affiant

90.

The Respondent has identified numerous misrepresentations made by the Affiant to

the issuing Justice when summarizing infonnation provided to him by INT. For instance,
Haynes forwarded an email from Tipster #4 to the Affiant with a cover email dated April
28, 2011 that read as follows:
Herewith a report from the 4th source- this one alleges an improper exchange of
information between the Project Director and one of the bidders, AECOM ... We
made no commitments of confidentiality to the source. We had some concerns
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that he was passing this information to us for his own purposes, although other
more reliable sources have confirmed a connection between the Project Director
and ABeOM at this stage of the Project. [Emphasis added]
DOCID #1218, Respondents' Record, Vol. III, Tab

91.

An

Yet, in the first wiretap affidavit, the Affiant swore at paragraph 106:
The information gathered by the four tipsters, aU of whom wish to remain
anonymous and are therefore the equivalent of confidential informants ... By
wishing to remain anonymous, they cannot testifY. [Emphasis added]15
First Part VI Affidavit, Respondents' Record, Vol. V,_Tab Bl, para. 106, p. 152
Second Part VI Affidavit, Respondents' Record, Vol. VI, Tab B2, para. 93, p. 7
Third Part VI Affidavit, Respondents' Record, Vol. VI, Tab B3, para. 225, pp. 112-113

92.

During cross-examination on August 12, 2014, the Affiant admitted that his sworn

assertion respecting anonymity for Tipster #4 in his first wiretap affidavit was false:
... You told the issuing justice that all four tipsters wished to remain
Q:
anonymous, correct?
A: I made a mistake on that.
Q: A serious mistake?
A: Well, that line by itself is a mistake but I, I believe how I presented him when I
presented him in much greater detail represented the true, true situation, and then
when I, I wrote this particular line it was a, it was a mistake.
Q: Well, it is not true to say that tipster number 4 wished to remain
anonymous, correct ... ?
A: Correct.
Cross-Exam. of Driscoll, August 12,2011, Respondents' Record, Vol. XIII, Tab H8, p. 91

93.

The same problem arose regarding the Affiant's statement to the issuing justice that

Tipster #3 also desired anonymity.

In fact, the Affiant possessed no evidence that

supported that Tipster #3 desired anonymity, let alone any concerns about his health,
safety or any reprisals for cooperating. As the Affiant testified on August 13, 2014:
Q: There's no basis whatsoever for saying that tipster number 3 wished to remain
anonymous, correct?
A: Other than my, my statement that that's the case.
Q: Well there's no basis for the statement.
A: Right.
[ ... ]

15 This was repeated in the next Part VI Affidavit at para. 93. In the [mal Part VI Affidavit, the Affiant also
wrote, "I also believe that even if all four of them did change their minds and decide to testifY ... "
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Q: You agree with me there's no basis for saying tipster number 3 wished to
remain anonymous?
A: Not that I can think of at this moment.
[ ... ]
Q: And what's your basis for saying tipster 3 wished to remain anonymous?
A: I can't remember right now.
Cross-Exam. of Driscoll, August 12,2014, Respondents' Record Vol. XIII, Tab H8, pp. 103, 106

94.

In other words, there was no basis in fact or law for the Affiant to have designated

in his sworn affidavit that either Tipster #3 or #4 were the equivalent of confidential
informants.

He, and Haynes at INT, knew they were not. 16 Notwithstanding, the

Affidavit of Ms. Oliver, relied upon as fresh evidence by the Appellant, conveys the
misleading impression that all four of INT's tipsters were promised confidentiality and
anonymity consistent with informant privilege.
Galina-Mikhlin Oliver Affidavit, Appellant's Record, Vol. 1, Tab 5, para. 31

iii.

Haynes Was a Sub-Affiant

95.

As a matter of fact and law, Haynes was a "sub-affiant" respecting the wiretap

affidavits.

This is because Haynes was the primary information gatherer, recruiter,

handler, repository, and filter for all of the tipster-related information provided by INT to
the RCMP that, in turn, formed the basis for the wiretap applications. Haynes was also
permitted to read and comment on at least one Part VI draft before it was submitted for
issuance by the court. The Crown had disclosed Haynes' notes from this review.
Letter dated May 1, 2014, Respondents' Record, VoL XIII, Tab IS, p. 195
DOCID # 408, Respondents' Record, Vol. IV, Tab A62

96.

In R. v. Durette, (1992), 72 C.C.C. (3d) 421 (C.A.), the Ontario Court of Appeal

described the circumstances in which cross-examination of a sub-affiant may be
appropriate:
Counsel for the accused at trial submitted that they were entitled to go behind the
affiants' knowledge to determine, in effect, if they spoke for the force ...
This position may well be supportable in circumstances where it can be shown
there is good reason to doubt the affiant is accurately testifying with respect to
material available to the investigative team.
16 In cross-examination on September 24, 2014, Kim of !NT admitted that his description in his affidavit of
Tipster #4 being promised anonymity was false: Respondents' Record, Vol. XVIII, Tab 6.1.c, pp. 145-146.
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R. v. Durette, at paras. 96-97; rev'd on other grounds sub nom R. v. Farinacci, [1994] 1 S.eR. 469
Also: R. v. Rutigliano, 2011 ONCA 796 at para,S

97.

During the cross-examination of the Affiant on the disclosure motion, the Affiant

conceded that he was a mere "compiler" of information provided to him by Haynes:
Q: Did you open up~ start a Project Ascendant notebook at that time?

A: No.
Q: Whynot?
A: Because I saw my role as affiant, you know, and I didn't see the role as affiantI see the role as affiant as someone who basically reads about the work that
others have done so to- to- I don't- it's not my practice to document the fact
that I read someone else's work.
[ ... ]
Q: SO you consider preparing a Part VI affidavit for the interception of private
communications not doing anything?
A: I'm essentially being fed information via reports, I'm, I'm not out there
investigating., . [Emphasis added.]
Cross-Exam. of Driscoll, August 12,2011, Respondents' Record, Vol. XIII, Tab HS, pp. 50-51, 62

2.

NO EVIDENCE THAT THE BRETTON WOODS ACT APPLIES TO INT

98.

There is no evidence respecting how INT fits within the five entities that constitute

the World Bank, or which Schedule, if any, of the Bretton Woods Act applies to INT.
Even though it filed fresh evidence without prior permission on the appeal, the Appellant
has yet to bridge this significant evidentiary gap17,
3.

APPELLANT'S IMMUNITIES ARE FUNCTIONAL AND NOT ABSOLUTE

99.

For the purposes of following submissions, the Respondent assumes, without

conceding, that INT is part of the International Bank for Reconstruction and Development
("IBRD").

100. The language of Article VII to Schedule II of the Bretton Woods Act makes clear
that the immunities and privileges afforded to the IBRD are "functional". That is, the

17 The Respondent repeats his submissions from his Motion to Strike which was deferred by the Honourable
Justice Cromwell to be heard by the full Court on November 6,20 IS and also adopts the submissions of the
Respondent Bhuiyan, that this Court should not rely on the fresh evidence submitted by the Appellant,
upon which the Respondents have been afforded no right of cross-examination.
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IBRD is only immune from legal process insofar as is necessary to perform its

functions without undue interference.
101. In Amaratunga, this Court considered the language of the Northwest Atlantic
Fisheries Organization Privileges and Immunities Order (the "NAFO Order") to
determine whether the appellant was entitled to bring a wrongful dismissal suit against
NAFO. In that case, the NAFO Order was granted pursuant to s. 5(l)(b) of FMIOA 18 ,
which allows the Governor in Council to grant an international organization the
privileges and immunities set out in Articles II and II of the Convention on the Privileges
and Immunities of the United Nations (the "Convention").
Amaratunga v. Northwest Atlantic Fisheries, 2013

sec 66, at paras. 32-34

102. This Court was asked to interpret the scope ofNAFO's immunities as adopted by s.
3(1) of the NAFO Order, which stated that the organization "shall have in Canada the
legal capacities of a body corporate and shall, to such extent as may be required for the
performance of its functions, have the privileges and immunities set forth in Articles II
and III of the Convention for the United Nations." [Emphasis added.]

This Court

concluded that this phrase qualified NAFO's immunity from legal process as a
"functional immunity"; that is, the immunity required to enable NAFO to perform its
functions without "undue interference."
Amaratunga, at para. 49

103. This Court stated that, whether any action unduly interferes with the functional
immunities of an international organization, must be assessed on a "case-by-case" basis:
It follows that NAFO's autonomy to conduct its business and the actions it takes in

perfonning its functions must be shielded from undue interference. What is
necessary for the performance of NAFO's functions, or what constitutes undue
interference, must be determined on a case-by-case basis. [Emphasis added.]
Amaratunga, at para. 53

104. Section 1 of Article VII to Schedule II qualifies the IBRD's immunities by limiting
them to what is "functionally" necessary:

18

As noted in footnote #7, FMIOA does not apply to the Appellant.
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To enable the Bank [IBRD] to fulfill the functions with which it is entrusted, the
status, immunities and privileges set forth in this Article shall be accorded to the
Bank in the territories of each member. [Emphasis added.]
105. This language is almost identical language to the NAFO Order discussed in
Amaratunga. Moreover, this wording makes clear that each of the immunities afforded

to the IBRD by virtue of Article VII are qualified by section 1: "to enable the IDRD to
fulfill the functions with which it is entrusted".

The immunities are therefore

"functional", and the interpretation of their breadth must consider the degree to which the
IBRD is able to perform its functions ''without undue interference".

106. The IBRD's functions are set out at Article I:
The purposes of the IBRD are:
(i) To assist in the reconstruction and development of territories of members by
facilitating the investment of capital for productive purposes, including the restoration
of economies destroyed or disrupted by war, the reconversion of productive facilities
to peacetime needs and the encouragement of the deVelopment of productive facilities
and resources in less deVeloped countries.
(ii) To promote private foreign investment by means of guarantees or participations
in loans and other investments made by private investors; and when private capital is
not available on reasonable terms, to supplement private investment by providing, on
suitable conditions, finance for productive purposes out of its own capital, funds
raised by it and its other resources.
(iii) To promote the long-range balanced growth of international trade and the
maintenance of equilibrium in balances of payments by encouraging international
investment for the development of the productive resources of members, thereby
assisting in raising productivity, the standard of living and conditions of labor in their
territories.
(iv) To arrange the loans made or guaranteed by it in relation to international loans
through other channels so that the more useful and urgent projects, large and small
alike, will be dealt with first.
(v) To conduct its operations with due regard to the effect of international
investment on business conditions in the territories of members and, in the
immediate post-war years, to assist in bringing about a smooth transition from a
wartime to a peacetime economy. [Emphasis added.]
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A.
SCHEDULE II, ARTICLE Vll, SECTION 3: ffiRD IMMUNITY FROM
JUDICIAL PROCESS

107. The scope of the IBRD' s immunity from judicial process is set out in Section 3 of
Schedule II, Article VII, which reads:
Section 3: Position of the [IBRDJ with regard to judicial process

Actions may be brought against the [ffiRD] only in a court of
competent jurisdiction in the territories of a member in which the
[IBRD] has an office, has appointed an agent for the purpose of
accepting service or notice of process, or has issued or guaranteed
securities. No actions shall, however, be brought by members or persons
acting for or deriving claims from members. The property and assets of
the [IBRD] shall, wheresoever located and by whomsoever held, be
immune from all forms of seizure, attachment or execution before the
delivery offmaljudgment against the [IBRD]. [Emphasis added.]
108. According to the plain language of section 3, "actions" may be brought against the
IBRD in any jurisdiction where it has a legal presence by virtue of having "an office, an
agent appointed for the purpose of accepting service or notice of process, or where it has
issued or guaranteed securities", (unless it is an action on behalf of a member or a person
acting or deriving claims from a member, none of which apply here).

109. While "action" is not defined, the header reads: "[p]osition of the [IBRD] with
regard to judicial process". It is accepted that header can aid in the interpretation ofthe
substantive content of the legislation. 19 The term 'Judicial process" suggests that legal
proceedings more generally can be brought against the IBRD, and not simply "actions" as
that term may be defmed in any applicable rules of civil procedure.

110. This interpretation finds support in Bowett's Law of International Institutions,
where the learned author writes,
There are, however, a number of organisations which are not protected by such a
broad immunity from jurisdiction. The best-known exception in that respect is
probably the provisions found in the constituent instruments of the organizations
belonging to the World Bank Group, as well as in the constitution of most regional
development banks, according to which:

19

R v. Davis, [1999] 3 S.C.R. 759 at paras. 51-53 (per Lamer C.l)

30
"[a]ctions may be brought against the [organization] only in a court of
competent jurisdiction in the territories of a member in which the
[organization] has an office, has appointed an agent for the purpose of
accepting service or notice of process, or has issued or guaranteed
securities" .
It should be noted that these provisions do not amount to a complete suppression of
the immunity from jurisdiction. This departure from absolute immunity finds its
jurisdiction in the fact that these organisations' lending operations made it desirable
to allow suit by creditors and bondholders, in order to reinforce the latter's
confidence. This originally limited purpose seems however to have been relatively
rapidly disregarded by judges before which private law claims have been brought
against the organisations concerned ....
Phillipe Sands, Bowett's Law ofInternational Institutions (London: Thomson Reuters, 2009) p. 495
Also: C. Wilfred Jenks, International Immunities (New York: Stevens & Sons Ltd, 1961) at p. 45:
"the International Bank for Reconstruction and Development, for instance, has no general
immunity from jurisdicti on ... "
Gerhard Thallinger, "Piercing Jurisdictional Immunity: The Possible Role of Domestic Courts in
Enhancing World Bank Accountability", 2 Vielll1a Online 1. on Int'l Const. L. 4 2008, pp. 9-11

111. The limiting language of Schedule II respecting the IBRD's immunities must be
contrasted with the more absolute language delineating the immunities of the
International Monetary Fund ("IMF") set out at Schedule I, Article IX, section 3:
Section 3: Immunity from judicial process [IMFJ

The [IMF], its property and its assets, wherever located and by
whomsoever held, shall enjoy immunity from every form of judicial
process except to the extent that it expressly waives its immunity for
the purpose of any proceedings or by the terms of any contract.
[Emphasis added.]
112. Had the drafters of the Bretton Woods Act intended the IBRD to be as broadly
immune from Canadian legal process as the IMF, they would have included similarly
restrictive language in Schedule II.

113. In this case, the issue is whether the Order of Nordheimer J. would unduly interfere
with the World Bank's ability to fulfill its functions. While the analysis is limited by the
Appellant's failure to participate or file evidence, it seems clear that the IBRD's primary
functions relate to the promotion of private foreign investment and facilitating the
investment of capital for productive purposes.
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114. In this case, the Respondents sought the postwinvestigative documents contained in
TNT's Investigative File that were found to be "likely relevant" to the domestic
prosecution in which the Respondents' ss. 7 and s. l1(d) Charter rights are engaged. In
the Respondent's submission, the limited production ordered by Nordheimer J. would not
"unduly interfere", with the IBRD's functions.

115. Respectfully, the World Bank position on the issue of "undue influence" is
confusing and illogical. First, the World Bank has not put forward any evidence to
support that the production of additional post-investigative records from TNT to the trial
court for its inspection pursuant to the Order would "unduly interfere" with the ability of
the IBRD "to fulfill the functions to which it is entrusted".

116. Second, the Appellant has not pennitted any Court to independently inspect the
records it claims would unduly interfere with its functioning if disclosed to the Court. In
fact, the Appellant refuses to acknowledge if the records exists.

The Respondent

maintains that any court, including this Honourable Court, ought to require the Appellant
to produce the records for the Court's inspection and then explain how production of
those records would unduly interfere with the functions of the World Bank.

117. Third, it is patent that TNT has already disclosed hundreds of documents from its
Investigative File to the RCMP, knowing and accepting that they would be used and
disclosed as part of the domestic criminal investigation and prosecution of the
Respondents.

Clearly, !NT did not believe that those disclosures could imperil the

functionality of the World Banlc How then is it possible that the Order, which requires
the production of additional post-investigation documents from the very same INT
Investigative File, would suddenly interfere with the IBRD's function?
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B.

SCHEDULE II, ARTICLE VII, SECTION 5: "INVIOLABLE ARCHIVES"

118. Section 5 of Schedule VII states that, "the archives of the Bank shall be inviolable".
Neither "inviolable" nor "archives" are defined.

There is no evidence that INT's

Investigative File is part of the IBRD's "archives".

119. Whatever archives may be, they cannot constitute the entirety of the documents in
the World Bank's possession. By way of illustration, section 4 of the United Nations

Conventions on the Privileges and Immunities of the United Nations, reads that "the
archives ofthe United Nations, and in general all documents belonging to it or held by it,
shall be inviolable wherever located.,,2o [Emphasis added.] Thus, there is a distinction
between "archives" and other types of "documents". Notably, section 4 of the U.N.

Convention also clearly sets out a more restrictive test than section 5 of Article VII for
the IBRD.

120. In any event, like all ofthe IBRD's immunities, the "inviolability" of its "archives"
is only granted insofar as necessary to enable the IBRD to "fulfill the functions with
which it is entrusted". If the IBRD can become subject to the "judicial process" in
accordance with section 3, then the courts must be able to make orders against the IBRD,
including the production of documents to make the judicial process workable. Section 5
of Article VII should not be read as prohibiting the production of materials from its
archives where those materials are relevant to judicial proceedings allowed by section 3.

121. Finally, the Respondent submits that the Order requiring production of INT's
Investigative File would not "unduly interfere", with the IBRD's ability to carry out its
functions, just as disclosure orders under R. v. Stinchcombe, [1991] 3 S.CR. 326 or postinvestigation production orders under 0 'Connor and McNeil do not interfere with the
proper functioning of police forces. This is especially true of an 0 'Connor application,
where the Court has broad powers to supervise the content of what is ordered produced

20 Further, Article 14 of the Havana Convention 1928 reads that, "Diplomatic officers shall be inviolate as
to their persons, their residence, private or official, and their property. This inviolability covers: (d) the
papers, archives and correspondence ofthe mission.
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and to protect third party privacy interests. 21 Indeed, the robust protections available to
the Appellant at the second stage of the 0 'Connor process, should it choose to appear, is
a full answer to the concerns raised by the World Bank on appeaL
4.

THE WORLD BANK WAIVED ITS IMMUNITIES BY ITS CONDUCT

122. Should this Court conclude that the immunities set out in the Bretton Woods Act
shield the Appellant from the Order, the Respondent submits that the Appellant has, by
its informed and continuous course of conduct, waived its immunities.

123. The Respondent agrees that waiver must be intentional and made by persons with
authority to act on behalf of the organization. That is exactly what happened here. The
Appellant, after numerous consultations with its senior managers and lawyers, made a
conscious organizational decision to provide the ReMP with myriad documents from its
Investigative File, knowing that the documents would be used by the police and disclosed
to the Respondents.

Equally, the World Bank made informed decisions to attend at

meetings, provide Crown witnesses for ongoing court proceedings and actually testify in
the Canadian courts to assist the Crown regarding matters relevant to the charges.

124. In so doing, the World Bank acted in a manner wholly consistent with informed and
intentional waiver of its immunities. It should not be pennitted to wield its immunities as
a sword to deflect judicial accountability for the fairness of its conduct, including whether
it has withheld relevant documents that are likely relevant to the Respondents' criminal

triaL

A.

IMPLIED WAIVER

125. Wigmore wrote as follows in respect of "waiver by implication":
... A privileged person would seldom be found to waive, if his intention not
to abandon could alone control the situation. There is always also the
objective consideration that when his conduct touches a certain point of
disclosure, fairness requires that his privilege shall cease whether he
intended that result or not. He cannot be allowed, after disclosing as
21

McNeil, at paras. 41,46
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much as he pleases, to withhold the remainder. He may elect to
withhold or to disclose, but after a certain point his election must
remain final. [Emphasis added.]
Sopinka, J. et at, The Law a/Evidence in Canada, 2nd ed (Butterworths: Toronto, 1999) at p. 758
See also Hubbard, R. et aI, The Law of Privilege in Canada, loose-leaf (consulted on October 22,
2015), (Aurora: Canada Law Book) at p. 12-54

126. In determining whether waiver has taken place, the Court should look at all of the
circumstances and ask whether the conduct in disclosing part or parts of purportedly
privileged documents is likely to mislead the other party or the court, so as to require
privilege to be lifted with respect to the balance of the documents in the same category.
Chapelstone Developments Inc. v. Canada (2004), 191 c.C.C. (3d) 152 at para. 58; leave
to appeal to sec refused 195 c.c.e. (3d) vi

127. Placing a single sheet of paper before each disclosure that self-servingly proclaims
that it is "not waiving its immunities" cannot protect against a finding of actual waiver.
Similarly, an individual cannot retain solicitor client privilege by intentionally producing
privileged documents to third parties while declaring, "I am not waiving my privilege".

128. This logical interpretation of the doctrine of waiver is consistent with its treatment
in the context of state immunity. Under section 4(2)(c) of the State Immunity Act, R.S.C.,
1985, c. S-18, when a foreign state intervenes or takes any step in the proceedings before
a Canadian court, it thereby submits to the jurisdiction of the court. Further, this waiver
results in waiver of its immunity with respect to related proceedings:
A foreign state that initiates proceedings in a court or that intervenes or takes any
step in proceedings before a court, other than an intervention or step to which
paragraph 2(c) does not apply, submits to the jurisdiction of the court in respect
of any third party proceedings that arise, or counter-claim that arises, out of
the SUbject-matter of the proceedings initiated by the state or in which the
state has so inten-ened or taken a step. [Emphasis added.]
129. The Respondent urges the same result here. Since INT has actively participated in
the domestic criminal investigation and prosecution of the Respondents, it cannot be
entitled to selectively invoke its immunities to prevent the Courts from determining
whether its disclosures have been complete and whether relevant evidence has not been
disclosed.
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130. In addition to privilege and state immunity, statutory immunity is also subject to
implied waiver. For instance, Crown immunity, set out at s. 17 of the Interpretation Act,
R.S.C., 1985, c. 1-21 is subject to implicit waiver. 22 In Sparling v. Quebec (Caisee de

depot et placement du Quebec), [1988] 2 S.C.R. 1015, the Caisee de DepOt, an agent of
the Crown in right of Quebec, sought to rely on then section 16 of the Interpretation Act
to avoid the application of a particular section of the Canada Business Corporations Act.
The Supreme Court of Canada held that Crown immunity is not absolute and set out the
doctrine of implicit waiver: the Crown cannot accept the benefit of the law without also
incurring its burdens. The crucial question is whether the two elements are sufficiently
related so that the benefit must have been intended to be conditional upon compliance
with the restriction.
Sparlingv. Quebec, [1988] 2 S.C.R. 1015 at paras. 21, 24

131. The principle underlying this decision is important for the matter before the Court.
Even where the legislation does not specifically allow for waiver, where the Crown
purposefully acts in a manner that is inconsistent with the maintenance of immunity, the
court can frod waiver.

132. In the present circumstances, the World Bank made informed decisions to disclose
part of its "archives,,23 for the joint benefit of itself and the Crown. The information
provided to the RCMP allowed it to obtain successive wiretap orders and, later, a search
warrant. The World Bank sought to reap the benefits of the results of these orders, as
evidenced by its efforts to obtain the fruits of the RCMP search through its s. 490
Application, and by its efforts to obtain the content of intercepted communications filed
by the Crown at the preliminary inquiry. The only reasonable inference is that these
materials were sought by the World Banle to further its own purposes.

Section 17 reads: No enactment is binding on Her Majesty or affects Her Majesty or Her Majesty's rights
or prerogatives in any manner, except as mentioned or referred to in the enactment.
23 The Respondent assumes, for the purposes of this argument only, that INT's Investigative File is part of
the IBRD's "archives".
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B.

THE BRETTON WOODS ACT CONTEMPLATES IMPLICIT WAIVER

133. As discussed, Section 3 of Article VII to Schedule II exposes the Bank to various
fonns of "action". Section 8 of Article VII to Schedule II deals with the immunities of
individuals, and, importantly, it is not limited to express waiver:
All governors, executive directors, alternates, officers and employees of the Bank
(i) shall be immune from legal process with respect to acts perfonned by them in

their official capacity except when the Bank waives this immunity ... [Emphasis
added.]
134. By contrast, the similar section in Schedule I relating to the IMF limits waiver to
explicit waiver:
Section 3: Immunity from judicial process

The [IMF], its property and its assets, wherever located and by whomsoever held,
shall enjoy immunity from every fonn of judicial process except to the extent
that it expressly waives its immunity for the purpose of any proceedings or by
the tenns of any contract. 24 [Emphasis added.]
135. Had the legislator intended that waiver in Schedule II for the IBRD be limited to
"express" waivers, it would have used the same language as chosen for the IMP.

5.

THE WORLD BANK IS COMPELLABLE

136. The World Bank is not immune from the Canadian judicial system.

It has a

presence in Canada by virtue of its identity as an international organization, owned by its
188 member countries. It operates on Canadian territory by virtue of the Bretton Woods
Act. It has appointed an agent to accept service in Canada.

137.

As discussed above, the World Bank consented to being compelled by subpoenas

to testifY for the Crown, "volunteered" its investigators to testiry at the preliminary
hearing, and volunteered Kim to provide testimony in the proceedings before Nordheimer
J. It also accepted service of a subpoena for Kim for the third party records motion,

which it repudiated.

24

Appendix A, p. 3: Schedule 1, Article IX, s. 3.
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138.

The Appellant's "non-compellability" arguments are contradicted by its prior

conduct in participating in the courts of Ontario. There is even some absurdness in the
World Bank's position. According to the World Bank, it is and has always been immune
from the jurisdiction of Nordheimer J. Thus, even when TNT's Senior Investigator Kim
was testifying the trial judge on September 24,2014, the World Bank would say that Kim
remained immune from the jurisdiction of the Court. As such, the Court could not have
ordered Kim to answer a question, produce any notes he used to refresh his memory, or
return to the Court for the third party records motion (had he been asked). Taken to its
logical extreme, Kim could have committed acts of contempt or perjury and the Court
would have had no recourse, because both Kim and the World Bank were immune.

139. In the case at the bar, the World Bank is compellable by virtue of its Canadian
presence, and was properly served with the Kim and Haynes subpoenas on the basis that:
(1) it should be estopped from resiling from its agreement to accept service of the Kim
subpoena; and (2) the additional service of the Kim and Haynes subponeas complied with
s. 701(1) of the Criminal Code.

A.

ESTOPPEL

140. The World Bank agreed to accept service of a subpoena duces tecum for Kim, and
then resiled from that agreement after Kim left the jurisdiction. The Respondents relied
in good faith, but to their detriment, on the World Bank's acceptance of the subpoena in
order to commence the third party records motion in accordance with the procedure
outlined in O'Connor and McNeil. Accordingly, the World Bank should be estopped
from repUdiating its acceptance of the subpoena for Kim. The World Bank should also
be found to have accepted service of the initiating process for the third party records
motion. Further, the World Bank should be found to have failed to comply with the
subpoenas requiring it to bring documents to the Court.
See Canadian Superior Oil Ltd. v. Paddon-Hughes Development Co. Ltd., [1970] S.C.R. 932 at
pp. 939-940; Engineered Homes Ltd. v. Mason et al., [J983] J SCR 641, pp. 646-7

38

B.

SERVICE PURSUANT TO THE CRIMINAL CODE

141. In any event, the subpoenas for Kim and Haynes were validly served on Bank
Counsel by service upon the duly authorized Canadian agent and counsel of record for
the World Bank. Nordheimer J. so found and made no error. Section 701(1) of the Code,
sets out the rule relating to service of a subpoena as follows:
Subject to subsection (2i s, a subpoena shall be served in a province by a
peace officer or any other person who is qualified in that province to serve
civil process, in accordance with subsection 509(2), with such
modifications as the circumstances require. [Emphasis added.]
142. The Respondent submits that service of the subpoenas to Kim and Haynes upon
Bank Counsel in Ottawa was valid on the basis that some "modification" to personal
service "was required" by the following circumstances: (1) by its conduct, the World
Bank was effectively evading service; and (2) while the World Bank has a significant
Canadian presence, the fact that the Canadian head office of the World Bank is in
Washington D.C. makes service on the head office impossible without necessary
modification to the standard rule for service under s. 701(1).

6.

CONCLUSION

143. The Respondent concludes where he started. The Respondents are at trial. Their
liberties are at stake. The World Bank's conduct has had the effect of delaying the trial,
disrespecting the trial judge, and unduly interfering with the core functions of the
Superior Court of Justice in adjudicating the 0 'Connor motion in which the Respondents
established the "likely relevance" of the records sought.

144. The Appellant has failed to establish that the Order of the trial judge, requiring
further production oflimited, additional post-investigation documents from the very same
INT Investigative File from which the World Bank has already freely disgorged hundreds
of other relevant documents to the RCMP and the Crown, would unduly interfere with

the essential functions of the World Bank.
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Not applicable.
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145. Accordingly, the Respondent requests that the appeal be dismissed so that the trial
court can resume its role, the Crown can carry out its duties and the Respondents can
make full answer and defence.

PART IV- COSTS
146. The Respondent seeks his costs on the appeal.
PART V- ORDERS SOUGHT
147. It is requested that the appeal be dismissed and that the matter be remitted back to
Nordheimer J. for the continuation of the trial at the earliest possible time.

Dated: October 23,2015.
ALL OF WHICH IS RESPECTFULLY SUBMITTED BY:

___

c-~:~=<~~==::;==~-~.-(~ ~~~=-~ ---~

_ _ _~_ _ ~~Cl~________e.~~~ to(""
a.. S

Scott K. Fenton and Lynda E. Morgan
for the Respondent Kevin Wallace
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PART VIl- STATUTORY PROVISIONS
Bretton Woods and Related Agreements Act (the "Bretton Woods Act"), R.S.C. 1985, c.
B~7

SCHEDULE I
(Section 2)
Articles of Agreement of the International Monetary Fund
Article IX
Status, Immunities, and Privileges
Section 3. Immunity from judicial process
The Fund, its property and its assets, wherever located and by whomsoever held, shall
enjoy immunity from every form of judicial process except to the extent that it expressly
waives its immunity for the purpose of any proceedings or by the terms of any contract.
Schedule II
Articles of Agreement of the International Bank for Reconstruction and Development
The Governments on whose behalf the present Agreement is signed agree as follows:
INTRODUCTORY ARTICLE
The International Bank for Reconstruction and Development is established and shall
operate in accordance with the following provisions:
Article I
Purposes
The purposes of the Bank are:
(i) To assist in the reconstruction and development of territories of members by
facilitating the investment of capital for productive purposes, including the restoration of
economies destroyed or disrupted by war, the reconversion of productive facilities to
peacetime needs and the encouragement of the development of productive facilities and
resources in less developed countries.
(ii) To promote private foreign investment by means of guarantees or participations in
loans and other investments made by private investors; and when private capital is not
available on reasonable terms, to supplement private investment by providing, on suitable
conditions, [mance for productive purposes out of its own capital, funds raised by it and
its other resources.
(iii) To promote the long-range balanced growth of international trade and the
maintenance of equilibrium in balances of payments by encouraging international
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investment for the development of the productive resources of members, thereby assisting
in raising productivity, the standard ofliving and conditions oflabor in their territories.
(iv) To arrange the loans made or guaranteed by it in relation to international loans
through other channels so that the more useful and urgent projects, large and small alike,
will be dealt with ftrst.
(v) To conduct its operations with due regard to the effect of international investment on
business conditions in the territories of members and, in the immediate post-war years, to
assist in bringing about a smooth transition from a wartime to a peacetime economy.
The Bank shall be guided in all its decisions by the purposes set forth above.
Article VII
Status, Immunities and Privileges
Section 1. Purposes of Article
To enable the Bank to fulftll the functions with which it is entrusted, the status,
immunities and privileges set forth in this Article shall be accorded to the Bank in the
territories of each member.
Section 2. Status of the Bank
The Bank shall possess full juridical personality, and, in particular, the capacity:
(i) to contract;
(ii) to acquire and dispose of immovable and movable property;
(iii) to institute legal proceedings.
Section 3. Position of the Bank with regard to judicial process
Actions may be brought against the Bank only in a court of competent jurisdiction in the
territories of a member in which the Bank has an office, has appointed an agent for the
purpose of accepting service or notice of process, or has issued or guaranteed securities.
No actions shall, however, be brought by members or persons acting for or deriving
claims from members. The property and assets of the Bank shall, wheresoever located
and by whomsoever held, be immune from all forms of seizure, attachment or execution
before the delivery of ftnal judgment against the Bank.
Section 4. Immunity of assets from seizure
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Property and assets of the Bank, wherever located and by whomsoever held, shall be
immune from search, requisition, confiscation, expropriation or any other form of seizure
by executive or legislative action.
Section 5. Immunity of archives
The archives of the Bank shall be inviolable.
Section 6. Freedom of assets from restrictions
To the extent necessary to carry out the operations provided for in this Agreement and
subj ect to the provisions of this Agreement, all property and assets of the Bank shall be
free from restrictions, regulations, controls and moratoria of any nature.
Section 7. Privilege for communications
The official communications of the Bank shall be accorded by each member the same
treatment that it accords to the official communications of other members.
Section 8. Immunities and privileges of officers and employees
All governors, executive directors, alternates, officers and employees of the Bank
(i) shall be immune from legal process with respect to acts performed by them in their
official capacity except when the Bank waives this immunity;
(ii) not being local nationals, shall be accorded the same immunities from immigration
restrictions, alien registration requirements and national service obligations and the same
facilities as regards exchange restrictions as are accorded by members to the
representatives, officials, and employees of comparable rank of other members;
(iii) shall be granted the same treatment in respect of travelling facilities as is accorded by
members to representatives, officials and employees of comparable rank of other
members.
Section 9. Immunities from taxation
(a) The Bank, its assets, property, income and its operations and transactions authorized
by this Agreement, shall be immune from all taxation and from all customs duties. The
Bank shall also be immune from liability for the collection or payment of any tax or duty.
(b) No tax shall be levied on or in respect of salaries and emoluments paid by the Bank to
executive directors, alternates, officials or employees of the Bank who are not local
citizens, local subjects, or other local nationals.
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(c) No taxation of any kind shall be levied on any obligation or security issued by the
Bank (including any dividend or interest thereon) by whomsoever held(i) which discriminates against such obligation or security solely because it is issued by
the Bank; or
(ii) if the sole jurisdictional basis for such taxation is the place or currency in which it is
issued, made payable or paid, or the location of any office or place of business
maintained by the Bank.
(d) No taxation of any kind shall be levied on any obligation or security guaranteed by
the Bank (including any dividend or interest thereon) by whomsoever held(i) which discriminates against such obligation or security solely because it is guaranteed
by the Bank; or
(ii) if the sole jurisdictional basis for such taxation is the location of any office or place of
business maintained by the Bank.

Section 10. Application of Article
Each member shall take such action as is necessary in its own territories for the purpose
of making effective in terms of its own law the principles set forth in this Article and
shall inform the Bank of the detailed action which it has taken.
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Loi sur les accords de Bretton Woods et des accords connexes, L.R.c. (1985), ch. B·7
ANNEXEI
(article 2)
Statuts du Fonds monetaire international
Article IX
Statut, irnmunites et privileges
Section 3. Irnmunite de juridiction
Le Fonds, ses biens et ses avoirs, ou qu'i!s se trouvent et quels qu'en soient les
detenteurs, jouiront de l'irnmunite de juridiction sous tous ses aspects sauf dans la mesure
ou il y renoncera expressement en vue d'une procedure detenninee ou en vertu d'un
contrat.
ANNEXEII
(article 2)
Accord relatif ala Banque intemationale pour la reconstruction et Ie developpement
Les Gouvemements au nom desquels Ie present accord est signe sont convenus de ce qui
suit:
ARTICLE PRELIMIN AIRE
La Banque internationale pour la reconstruction et Ie developpement est creee et
fonctionnera conformement aux dispositions suivantes :
Article premier
Buts
Les buts de la Banque sont les suivants :
i) Aider a la reconstruction et au developpement des territoires des Etats membres en
facilitant l'investissement de capitaux a des fins productives et notamment aux fins de
reI ever les economies detruites ou desorganisees par la guerre, de readapter les moyens
de production aux besoins du temps de paix et d'encourager Ie developpement des
moyens de production et des ressources dans les pays moins developpes.
ii) Favoriser les investissements prives a l'etranger au moyen de garanties ou de
participation a des prets et a d'autres investissements effectues par des particuliers; et, a
defaut de capitaux prives disponibles a des conditions raisonnables, completer les
investissements de caractere prive sous des conditions appropriees, en foumissant a des
fins productives des moyens financiers tires de son pro pre capital, des fonds reunis par
elle et de ses autres ressources.
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iii) Contribuer au developpement harmonieux, sur une longue periode de temps, des
echanges internationaux et au maintien de l'equilibre des balances des paiements en
encourageant les investissements intemationaux ayant pour but d'accroitre les res sources
productives des Etats membres, et aider de cette maniere a augmenter la productivite, a
elever Ie niveau de vie et a ameliorer les conditions de travail dans les territoires des Etats
membres.
iv) Tenir compte en ce qui conceme les prets qu'elle accorde ou qu'elle garantit des prHs
internationaux provenant d'autres sources, de maniere que les projets les plus utiles et les
plus urgents aient la priorite queUe que soit leur envergure.
v) Diriger ses operations en tenant dfunent compte des effets des investissements
internationaux sur la situation economique dans les territoires des Etats membres et,
pendant les premieres annees qui suivront la guerre, faciliter Ie passage progressif de
l' economie de guerre a l' economie de paix.
La Banque s'inspirera, dans toutes ses decisions, des buts enonces ci-dessus.
Article VII
Statut, immunites et privileges
Section 1. Objet du present article
Pour mettre la Banque en mesure de remplir les fonctions qui lui sont confiees, Ie statut,
les immunites et privileges detinis dans Ie present article seront accordes ala Banque
dans les territoires de chaque Etat membre.
Section 2. Statut de la Banque
La Banque possedera la pleine personnalite juridique et, en particulier, la capacite :
i) de contracter;
ii) d'acquerir et de disposer des biens meubles et immeubles;
iii) d'ester enjustice.
Section 3. Situation de la Banque en ce qui concerne les actions enjustice

II ne pourra etre intente d'action en justice contre la Banque que devant un tribunal dont
la competence s'etend aux territoires d'un Etat membre dans lesquels elle possede un
bureau ou dans lesquels elle a nomme un agent aux fins de recevoir les assignations ou
significations d' ordre judiciaire ou dans lesquels e1le a emis ou garanti des valeurs.
Toutefois, aucune action en justice ne pourra etre intentee par des Etats membres ou par
des personnes agissant pour Ie compte desdits Etats ou faisant valoir des droits qu'its
tiennent de ceux-ci. Les biens et avoirs de la Banque, en quelque lieu qu'ils se trouvent et
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quels qu'en soient les detenteurs, beneticieront d'une immunite en ce qui conceme toute
forme de saisie-execution, saisie-arret ou mesure d'execution tant qu'une decision non
susceptible de recours n' aura pas ete rendue c~ntre la Banque.
Section 4. Insaisissabilite des avoirs
Les biens et avoirs de la Banque, en que1que lieu qu'ils se trouvent et quels qu'en soient
les detenteurs, seront exempts de perquisition, requisition, confiscation, expropriation ou
toute autre forme de saisie de la part du pouvoir executif ou du pouvoir legislatif.
Section 5. Inviolabilire des archives
Les archives de la Banque seront inviolables.
Section 6. Immunite des avoirs a l' egard des mesures restrictives
Dans la mesure necessaire a l'accomplissement des operations prevues dans Ie present
accord et sous reserve des dispositions dudit accord, tous les biens et avoirs de la Banque
seront exempts de restrictions, reglementations, contr61es et moratoires de toute nature.
Section 7. Privilege en matiere de communications
Les communications officielles de la Banque seront traitees par tout Etat membre de la
meme maniere que les communications officielles emanant des autres Etats membres.
Section 8. Immunites et privileges des fonctionnaires et employes
Tous les gouvemeurs, administrateurs, suppleants, fonctionnaires et employes de la
Banque:
i) ne pourront faire l'objet de pour suites a raison des actes accomplis par eux dans
l'exercice de leurs fonctions, sauflorsque la Banque aura leve cette immunite;
Ii) jouiront, s'ils ne sont pas des ressortissants de l'Etat ou ils exercent leurs fonctions,
des memes immunites, en matiere de mesures restrictives relatives a l'immigration, de
formalites d'enregistrement des etrangers et d'obligations de service national, ainsi que
des memes facilites, en ce qui conceme les restrictions de change, que celles que les Etats
membres accordent aux representants, fonctionnaires et employes de rang comparable
des autres Etats membres;
iii) jouiront, pour leurs deplacements, des memes facilites que celles que les Etats
membres accordent aux representants, fonctionnaires et employes de rang comparable
d' autres Etats membres.
Section 9. Irnrnunites relatives aux charges fiscales
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a) La Banque, ses avoirs, biens, revenus, ainsi que ses operations et transactions
autorisees par Ie present accord, seront exoneres de tous impots et de tous droits de
douane. La Banque sera egalement exemptee de toute obligation relative au recouvrement
ou au paiement d'un impot ou droit queiconque.
b) Aucun impot ne sera peryu sur les traitements et emoluments verses par la Banque aux
administrateurs, suppleants, fonctionnaires ou employes de la Banque, qui ne sont pas
citoyens, sujets ou ressortissants it un autre titre du pays OU ils exercent leurs fonctions.
c) Aucun impot, de quelque nature que ce soit, ne sera peryu sur les obligations ou Ies
valeurs emises par la Banque, y compris les dividendes ou interets qui en proviennent,
que1 que soit Ie detenteur de ces titres :
i) si cet impot a, it l' egard de ces obligations ou valeurs, un caractere discriminatoire base
exclusivement sur leur origine;
ii) ou si cet impot a pour seule base juridique Ie lieu ou la monnaie d' emission, Ie lieu ou
la monnaie de reglement prevu ou effectif, ou l'emplacement d'un bureau ou centre
d'operations de Ia Banque.
d) Aucun impot, de quelque nature que ce soit, ne sera peryu sur Ies obligations ou les
valeurs garanties par la Banque, y compris les dividendes ou interets qui en proviennent,
que1 que soit Ie detenteur de ces titres :
i) si cet impot a, it l' egard de ces obligations ou valeurs, un caractere discriminatoire base
exclusivement sur l' octroi de la garantie de la Banque;
ii) ou si un tel impot a pour seule base juridique l' emplacement d'un bureau ou centre
d'operations de la Banque.
Section 10. Application du present article
Chaque Etat membre prendra, dans ses propres territoires, toutes les mesures necessaires
en vue d'appliquer, dans sa propre legislation, les principes enonces dans Ie present
article et il informera la Banque du detail des mesures qu'il aura prises.
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Convention on the Privileges and Immunities of the United Nations
Section 4. The archives of the United Nations, and in general all documents belonging to
it or held by it, shall be inviolable wherever located.
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State Immunity Act, RS.C. 1985, c. S-18
State immunity
3. (1) Except as provided by this Act, a foreign state is immune from the jurisdiction of
any court in Canada
Court to give effect to immunity
(2) In any proceedings before a court, the court shall give effect to the immunity
conferred on a foreign state by subsection (1) notwithstanding that the state has failed to
take any step in the proceedings.
1980-81-82-83,c.95,s.3.
Immunity waived
4. (1) A foreign state is not immune from the jurisdiction of a court if the state waives the
immunity conferred by subsection 3(1) by submitting to the jurisdiction of the court in
accordance with subsection (2) or (4).
State submits to jurisdiction
(2) In any proceedings before a court, a foreign state submits to the jurisdiction ofthe
court where it
(a) explicitly submits to the jurisdiction of the court by written agreement or otherwise
either before or after the proceedings commence;
(b) initiates the proceedings in the court; or
(c) intervenes or takes any step in the proceedings before the court.
Exception
(3) Paragraph (2)(c) does not apply to
(a) any intervention or step taken by a foreign state in proceedings before a court for the
purpose of claiming immunity from the jurisdiction of the court; or
(b) any step taken by a foreign state in ignorance of facts entitling it to immunity if those
facts could not reasonably have been ascertained before the step was taken and immunity
is claimed as soon as reasonably practicable after they are ascertained.
Third party proceedings and counter-claims
(4) A foreign state that initiates proceedings in a court or that intervenes or takes any step
in proceedings before a court, other than an intervention or step to which paragraph (2)(c)
does not apply, submits to the jurisdiction of the court in respect of any third party
proceedings that arise, or counter-claim that arises, out of the subject-matter of the
proceedings initiated by the state or in which the state has so intervened or taken a step.
Appeal and review
(5) Where, in any proceedings before a court, a foreign state submits to the jurisdiction of
the court in accordance with subsection (2) or (4), that submission is deemed to be a
submission by the state to the jurisdiction of such one or more courts by which those
proceedings may, in whole or in part, subsequently be considered on appeal or in the
exercise of supervisory jurisdiction.
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Loi sur l'immunite des Etats (L.R.C. (1985), ch. S-18)
Immunite de juridiction
3. (1) Sauf exceptions prevues dans la presente loi, l'Etat etranger beneficie de
l'immunite de juridiction devant tout tribunal au Canada.
Immunite reconnue d'office
(2) Le tribunal reconnalt d'office l'immunite visee au paragraphe (1) meme si l'Etat
etranger s'est abstenu d'agir dans l'instance.
1980-81-82-83, ch. 95, art. 3.
Renonciation a l'immunite
4. (1) L'Etat etranger qui se soumet a la juridiction du tribunal selon les modalites
prevues aux paragraphes (2) ou (4), renonce a I'immunit6 de juridiction visee au
paragraphe 3(1).
Soumission a la juridiction du tribunal
(2) Se soumet a la juridiction du tribunall'Etat etranger qui:
a) Ie fait de maniere expresse par ecrit ou autrement, avant l'introduction de l'instance ou
en cours d'instance;
b) introduit une instance devant Ie tribunal;
c) intervient ou fait un acte de procedure dans l'instance.
Exception
(3) L'alinea (2)c) ne s'applique pas dans les cas ou :
a) l'intervention ou l'acte de procedure a pour objet d'invoquer l'immunite de juridiction;
b) l'Etat etranger a agi dans l'instance sans connaltre les faits qui lui donnaient droit a
l'immunite de juridiction, ces faits n'ayant pu etre suffisamment etablis auparavant, et il a
invoque l'immunite aussitat que possible apres l'etablissement des faits.
Demandes incidentes
(4) La soumission a lajuridiction d'un tribunal qui s'opere soit par l'introduction d'une
instance so it par l'intervention ou l'acte de procedure qui ne sont pas soustraits a
l'application de l'alinea (2)c), vaut pour les interventions de tiers et les demandes
reconventionnelles decoulant de l'objet de cette instance.
Appels
(5) La soumission a lajuridiction d'un tribunal intervenue selon les modalites prevues
aux paragraphes (2) ou (4) vaut egalement pour les tribunaux supe-rieurs devant lesquels
l'instance pourra etre portee en totalite ou en partie par voie d'appel ou d' exercice du
pouvoir de contrOle.
1980-81-82-83, ch. 95, art. 4.
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Criminal Code, R.S.C. 1985, c. C-46
Service
701. (1) Subject to subsection (2), a subpoena shall be served in a province by a peace
officer or any other person who is qualified in that province to serve civil process, in
accordance with subsection 509(2), with such modifications as the circllll1stances require.
Marginal note:Personal service
(2) A subpoena that is issued pursuant to paragraph 699(2)(b) shall be served personally
on the person to whom it is directed.
(3) [Repealed, 2008, c. 18, s. 32]
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Code criminal, LoR.C. (1985),
Signification

en. C-46

701. (1) Sous reserve du paragraphe (2), l'assignation est signifiee dans une province par
un agent de la paix ou par toute personne habilitee par cette province ace faire en matiere
civile, en conformite avec Ie paragraphe 509(2) et avec Ies adaptations necessaires.
Note margin ale :Signification personnelle
(2) Une assignation lancee d'apres l'alinea 699(2)b) est signifiee personnellement a la
personne a qui elle est adressee.
(3) [Abroge, 2008, ch. 18, art. 32]
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Interpretation Act (R.S.C., 1985, c. 1-21)
Her Majesty
Her Majesty not bound or affected unless stated
17. No enactment is binding on Her Maj esty or affects Her Maj esty or Her Majesty's
rights or prerogatives in any manner, except as mentioned or referred to in the enactment.
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Loi d'interpretation (L.R.c. (1985), ch. 1-21)
Sa Majeste
Non-obligation, sauf indication contraire
17. Sauf indication contraire y figurant, nul texte ne lie Sa Majeste ni n'a d'effet sur ses
droits et prerogatives.

