
 

IN THE SUPREME COURT OF CANADA 

(ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA) 

BETWEEN: 

All HASSAN SAEED 

-and-

HER MAJESTY THE QUEEN 

Applicant 
(Appellant) 

Respondent 
(Respondent) 

MEMORANDUM OF ARGUMENT OF THE APPLICANT 

(PURSUANT TO SECTION 691 (1 )(B) OF THE CRIMINAL CODE AND RULE 25 
OF THE RULES OF THE SUPREME COURT OF CANADA) 

PART 1- STATEMENT OF FACTS 

1. The Applicant, Ali Hassan Saeed, was tried before the Honourable 

Justice Sulyma in the Court of Queen's Bench of Alberta on charges that he 

committed a sexual assault upon the Complainant, , with a weapon and that 

he on the same date, committed sexual interference as the Complainant was 
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under 16 years of age. The issue at trial was the identity of the perpetrator of the 

sexual assault. After a voir dire into its admissibility, Madam Justice Sulyma 

allowed into evidence the results of a penile swab taken from the Applicant on 

the day of his arrest. Her Ladyship relied upon the DNA evidence derived 

therefrom in finding that the Applicant was the perpetrator of the sexual assault, 

beyond a reasonable doubt. 

2. The voir dire into the admissibility of the penile swab centered 

around whether or not the swab was obtained in violation of the Applicant's right 

to be free from unreasonable search and seizure under section 8 of the Charter 

and, if so, whether or not the evidence ought to be excluded under section 24(2). 

Members of the Edmonton Police Services who took the swab did not obtain a 

warrant authorizing the seizure, therefore, the search was prima facie unlawful. 

Crown counsel at trial argued that the search was justified, however, based on 

police power to search incidental to arrest or pursuant to the exigent 

circumstances rule. Madam Justice Sulyma found that the search was justified 

under neither of those exceptions and that the Applicant's rights had been 

breached. 

3. In her 24(2) analysis, the Learned Trial Judge found that the 

officers involved had not acted in bad faith. This, combined with society's interest 

in the adjudication of this serious case on its merits, satisfied her that the 

evidence should be admitted into the trial, in spite of the Charter breach. 

4. The Applicant appealed his convictions to the Court of Appeal of 

Alberta. The only issue in that appeal was whether or not the Learned Trial 

Judge had erred in her analysis of the seriousness of the alleged Charter 

violation and as such whether her 24(2) analysis ought to be overturned. The 

Alberta Court of Appeal was divided on one issue but unanimous in upholding 

the convictions. 
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5. Justices Bielby and Watson upheld the finding of Justice Sulyma 

that the penile swab was obtained in violation of the Applicant's Charter rights. 

They found that the search could not be justified as "incident to arrest" or on the 

basis of exigent circumstances. Recognizing the extremely intimate nature of this 

search, Watson, JA and Bielby JA, nevertheless concluded that the evidence 

was properly admitted pursuant to section 24(2). They characterized the nature 

of the breach in this case as the failure of the police to obtain a telewarrant prior 

to proceeding. In determining the seriousness of this breach, they found that its 

magnitude must be considered in light of the likelihood that had a telewarrant 

been sought, it would have been granted. 

6. The grounds of appeal advanced on the Applicant's behalf before 

the Alberta Court of Appeal in the Applicant's appeal were as follows: 

A: THE LEARNED TRIAL JUDGE'S DECISION 

TO ADMIT THE RESULTS OF THE PENILE SWAB 

INTO EVIDENCE WAS UNREASONABLE 

B: THE LEARNED TRIAL JUDGE ERRED IN 

HER ASSESSMENT OF THE EYE WITNESS 

IDENTIFICATION EVIDENCE, WHICH LED TO AN 

UNREASONABLE VERDICT 

The second ground of appeal was rejected by the Court of Appeal unanimously 

and does not form the basis for this application for leave. The first ground of 

appeal, however, is a matter for which the Applicant seeks leave of this 

Honourable Court to further appeal. 
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PART II- STATEMENT OF QUESTIONS IN ISSUE 

Did the majority of the Alberta Court of Appeal err in 

characterizing the magnitude of the Charter breach? 

Did the minority of the Alberta Court of Appeal err in 

finding that the search did not amount to a violation 

of section 8 but was justified based on the police 

power to search incidental to arrest? 

Publication Ban

Interdiction de
publication



5 

PART Ill- ARGUMENT 

7. Applications for leave to appeal are governed by section 40(1) of 

the Supreme Court Act, R.S.C. 1985 C. S-26: 

40. (1) Subject to subsection (3), an appeal lies to the 
Supreme Court from any final or other judgment of the 
Federal Court of Appeal or of the highest court of final 
resort in a province, or a judge thereof, in which 
judgment can be had in the particular case sought to 
be appealed to the Supreme Court, whether or not 
leave to appeal to the Supreme Court has been 
refused by any other court, where, with respect to the 
particular case sought to be appealed, the Supreme 
Court is of the opinion that any question involved 
therein is, by reason of its public importance or the 
importance of any issue of law or any issue of mixed 
law and fact involved in that question, one that ought 
to be decided by the Supreme Court or is, for any 
other reason, of such a nature or significance as to 
warrant decision by it, and leave to appeal from that 
judgment is accordingly granted by the Supreme 
Court. 

This section has been interpreted broadly, giving rise to jurisdiction to entertain 

all appeals for which there is an issue which touches upon the law across the 

country in order to promote uniformity. This is consistent with this Honourable 

Court's role as the ultimate appellate authority in the country. This was described 

in R. v. Gardiner, [1982] 2 S.C.R. 368 as follows: 

In Hill all nine judges joined in support of the view 
that s. 41 [now s. 40] of the Supreme Court Act was 
intended to confer a broad general jurisdiction, beyond 
that existing under the Criminal Code. The Court 
rejected as "entirely unwarranted" the notion 
dominating the Go/dhar line of cases that possible 
inconsistencies arising from a broad construction of s. 
41 indicated Parliamentary intention to leave some 
wide gaps open. 
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. . . Hill gave the quietus to Go/dhar and to the 
abnegation which underpinned that decision and 
those which followed in its wake. Hill mandated an 
expansive reading of s. 41 (1 ), the better to enable this 
Court to discharge its role at the apex of the Canadian 
judicial system, as the court of last resort for all 
Canadians. 

As such, to satisfy this Honourable Court that leave to appeal ought 

to be granted in this case, the Applicant must establish that his case raises a 

question which has application in all jurisdictions, and is of sufficient important 

that the highest appellate authority ought to pronounce upon it. In the Applicant's 

respectful submission, this case raises such a question with regard to the 

following issues: 

a) Did the majority of the Alberta Court of Appeal err in 

characterizing the magnitude of the Charter breach? 

b) Did the minority of the Alberta Court of Appeal err in 

finding that the search did not amount to a violation of 

section 8 but was justified based on the police power to 

search incidental to arrest? 

a) Did the majority of the Alberta Court of Appeal err in 

characterizing the magnitude of the Charter breach? 

9. What each of the authorities described below have in common is 

that the taking of a penile swab is considered a highly intrusive search, 

analogous to a strip search. For that reason, the Courts have consistently 

indicated that such a search can be justified incident to arrest only where the 

factors outlined in Golden are met. None of the previous decisions from other 

jurisdictions have gone as far as Justice MacDonald did in his Reasons for 

Decision, stating that no warrant or special justification was required for this kind 

of search (R. v. Saeed, at para. 28-29). 

Publication Ban

Interdiction de
publication



 
7 

10. The majority of the Court of Appeal did deal with the section 8 

argument in this case in a manner similar to that outlined in the cases below, 

deciding that a penile swab is a highly intrusive search parallel to a strip search. 

However, in the Applicant's respectful submission the Court of Appeal erred in 

characterizing the seriousness of the breach. This consideration is of course 

fundamental to any analysis of whether or not the evidence ought to have been 

excluded pursuant to section 24(2). 

b) Did the minority of the Alberta Court of Appeal err in finding 

that the search did not amount to a violation of section 8 but was 

justified based on the police power to search incidental to arrest? 

11. The second ground of appeal upon which the Applicant seeks leave 

is whether or not Justice MacDonald, in the concurring judgement, erred in 

finding that the penile swab was not taken in breach of the Applicant's rights. 

While ordinarily the Applicant would not have grounds to challenge a minority 

decision, this is clearly an area in which the Courts of different provinces 

disagree. This points to a question of national importance which it is in the public 

interest for this Honourable Court to comment upon. 

National Importance 

12. As was noted above, there was disagreement between the Justices 

sitting on appeal as to whether or not the penile swab taken from the Applicant 

constituted a lawful search and seizure. This is consistent with the disagreement 

which the Applicant has found displayed in other Courts across the country. The 

Ontario Superior Courts have considered this issue in a number of cases and 

treat penile swabs in the same fashion as a strip search. The Manitoba Superior 
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Court has adopted a slightly different analysis, focusing on whether the failure to 

obtain a warrant was justified by exigent circumstance. This approach is more 

similar to that adopted by Justice Sulyma and the majority in the Court of Appeal. 

13. In R. v. Arney, 2013 ONSC 5108, Justice Gilmore found that the 

accused's rights under section 10(b) were breached when he was made to 

undergo a penile swab before being given the opportunity to speak to counsel 

and excluded the evidence for that reason alone. The accused in that case had 

argued for exclusion of the evidence based on a number of alleged breaches, but 

his Lordship found that the right to counsel was the only right breached. With 

regards to whether the penile swab was a breach of section 8, Justice Gilmore 

stated, "I find the Crown has proven that the search was reasonable, conducted 

in a reasonable manner and was incident to arrest in light of the exigent 

circumstances" (at para. 62). His Lordship then went on to detail the grounds for 

the search and the fact that a warrant would have entailed a delay of 12 hours to 

2 days. 

14. Arney was contrasted significantly with an earlier Ontario case, R. 

v. Pun, 2012 ONSC 5305, wherein Justice Gilmore had found a violation of 

section 8 in regards to a penile swab taken upon arrest. In that case, his Lordship 

found that the swab was taken in breach of section 8 because the manner in 

which the swab was taken was not reasonable, the police did not articulate the 

grounds upon which they undertook the search, and the Crown had not 

established exigent circumstances to justify the search. Justice Gilbert found that 

the taking of the penile swab amounted to a strip search. It was therefore upon 

the Crown to show that it was permissible incident to arrest by meeting the test in 

R. v. Golden, [2001] S.C.J. No. 81. The Crown had failed to do so and the 

evidence was excluded. 

15. The decisions in Pun and Arney were consistent with the earlier 

Ontario decision in R. v. Hodgson, [2008] O.J. No. 4748. In that case, Justice 
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Bellegham was not required to consider whether or not the swabbing of the 

accused's penis was an illegal search because no evidence was ever obtained 

from the swab for introduction in the Crown's case. However, in the context of a 

voluntariness voir dire, his Lordship was required to consider whether the taking 

of the swab created an atmosphere of oppression or whether an officer's 

statement that he was permitted to take the swab was a lie told to induce the 

accused to speak. His Lordship found that the officer had not deceived the 

accused and that the swab was, in fact, a search justified incidental to arrest (at 

para. 20-23). 

16. A final Ontario superior court decision came to the same 

conclusion: R. v. Ali, 2014 ONSC 6609. In that case, the court undertook the 

same analysis as the cases above, analogizing the swab to a strip search and 

following the direction in Golden. Justice Ray found that the search was justified 

by exigent circumstances but that the accused ought to have been granted the 

opportunity to speak with counsel before the swab was taken and therefore it 

was obtained in breach of section 10(b). 

17. In R. v. Laporte, 2012 MBQB 227 the Manitoba Court of Queen's 

bench came to the opposite conclusion of the Ontario authorities. Justice 

Schulman considered whether or not the Crown had established that the penile 

swabs taken from the accused were a valid search incident to arrest. He applied 

the law in Golden and Stillman to conclude that there is "an obligation on the part 

of the police to consider several matters before making such a seizure and to 

lead evidence on the voir dire touching on the admissibility of the swabs, that 

there were subjectively and objectively exigent circumstances justifying the 

seizure" (at para. 19). As the Crown had failed to satisfy that onus with respect to 

the swabs, they were obtained in breach of section 8. 

18. As is clear from the jurisprudence reviewed above, trial courts have 

struggled with how to define the type of search into which a penile swab would 
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fall. Classification of the type of search is fundamental to consideration of 

whether that search requires a warrant or is justified incident to arrest. Similarly, 

classification is fundamental to any analysis of whether evidence obtained as a 

result of an unlawful search, whether it was unlawful because it was without a 

warrant, in breach of an accused right to counsel, or carried out unreasonably, 

ought to be excluded from evidence. 

19. Direction as to how the above questions ought to be answered will 

assist trial and appellate courts throughout Canada in classifying these types of 

searches and analysing the seriousness of Charter breaches. This Honourable 

Court is likely well aware that for every case which comes before the Court for 

decision, many similar situations have remained unlitigated. In the Applicant's 

respectful submission, the opportunity to address this most intimate type of 

search ought to be taken. When dealing with the personal and sexual integrity of 

those subject to police investigation, the guidelines for police officers should be 

firmly established so that Canadian persons' rights are not being infringed upon 

unduly. 
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PART IV- NATURE OF ORDER SOUGHT 

20. It is respectfully submitted that leave ought to be granted on the 

issues as set out above. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this day of 

February, 2015. 

ROYAL & COMPANY 

Per: [.~/ir 
PETER J. , OYAL, Q.C. 
Counsel for the Applicant 
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Canadian 
Freedoms 

Charter of Rights and Charte canadienne des droits et 
libertes 

8. Everyone has the right to be secure 8. Chacun a droit a Ia protection contre 
against unreasonable search or les fouilles, les perquisitions ou les 
seizure. saisies abusives. 

24. (2) Where, in proceedings under 
subsection (1), a court concludes that 
evidence was obtained in a manner 
that infringed or denied any rights or 
freedoms guaranteed by this Charter, 
the evidence shall be excluded if it is 
established that, having regard to all 
the circumstances, the admission of it 
in the proceedings would bring the 
administration of justice into disrepute. 

24. (2) Lorsque, dans une instance 
vi see au paragraphe (1 ), le tribunal a 
conclu que des elements de preuve ant 
ete obtenus dans des conditions qui 
portent atteinte aux droits ou libertes 
garantis par Ia presente charte, ces 
elements de preuve sont ecartes s'il 
est etabli, eu egard aux circonstances, 
que leur utilisation est susceptible de 
deconsiderer !'administration de Ia 
justice. 
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