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PART I--OVERVIEW OF THIS INTERVENER’S POSITON 

1. The Association’s position is: (1) The common law of wrongful dismissal, including the 

employer’s implied contractual right to dismiss without cause by providing reasonable notice, 

does not operate in an unjust dismissal proceeding because of both explicit parliamentary 

intent and specific statutory enactment (e.g. s. 168 of the Code).  (2) In 1978, Parliament gave 

employees not just the right to seek additional remedies, but to challenge their actual dismissal.  

(3) The employer has the onus to show that the employee’s dismissal was just, and if the 

employer cannot meet this onus then, the established presumptive remedy is reinstatement 

with back pay.  (4) Written employment contracts and offers made at the termination of 

employment cannot, by operation of law and policy, trump the unjust dismissal provisions of 

the Code.  (5) The fact that Parliament placed the unjust dismissal provisions into a code, as 

opposed to an ordinary statute, suggests the common law of wrongful dismissal was not intended 

to apply to unjust dismissal adjudications.    

 

PART II--POSITION CONCERNING THE APPELLANT’S UNJUST DISMISSAL 

QUESTION 
 

2. The employer’s implied contractual term to dismiss without cause upon reasonable notice 

has no legal effect in unjust dismissal proceedings by specific statutory enactment (s. 168 of the 

Code).  Parliament intended “unjust dismissal” to be drastically different from the common law 

“wrongful dismissal” concept, and something very akin to the arbitral jurisprudence concept of 

“just cause”.  

PART III--STATEMENT OF ARGUMENT 

1. Parliament’s Intent and Specific Statutory Enactment 

a.  Specific Wording and Meaning of Code:  Unjust Dismissal v. Wrongful Dismissal 

3. As Prof. Simmons has noted, Parliament intentionally chose the term “unjust” as 

opposed to “wrongful”.  Secondly, Parliament intentionally did not define the term “unjust”.   It 

is critical that these points be appropriately addressed.1  By choosing the word “unjust” as 

opposed to “wrongful”, Parliament was attempting to ameliorate deficiencies in the common law 

                                                      
1 G. Simmons “Unjust Dismissal of Unorganized Workers in Canada” (1984), 20 Stan J Int’l L 473 at 476. 
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“wrongful dismissal” action.2  Prof. Simmons noted that it was decided at an early stage to use 

grievance arbitrators from the organized sectors as adjudicators who had been expected to “draw 

heavily upon the arbitral jurisprudence that had developed over several decades”.3  The then 

Minister of Labour, John Munro confirmed Prof.  Simmons’ view that Parliament intentionally 

did not define “unjust” given that it was intended that adjudicators under the Code would 

ultimately use established arbitral jurisprudence (not the common law, the “mischief`” 

Parliament intended to ameliorate).4    

4. The current reality is that the vast majority of adjudicators do primarily use arbitral 

jurisprudence for unjust dismissal cases which have evolved from arbitral jurisprudence.  As in 

unionized arbitrations, the common law is not the law applied by adjudicators.  As in unionized 

arbitrations, there is no presumptive rule that employees can be dismissed upon reasonable 

notice.    

5. The Federal Courts have on the whole, prior to the case at Bar, have been alive to the 

change the unjust dismissal provisions engendered.  They have noted that Parliament intended 

increased job protection for non-organized employees,5 not merely a few additional remedies 

as Stratas J.A. suggested. 

                                                      
2 In 1978, deficiencies in the common law action for wrongful dismissal included, inter alia, the general inability to 

obtain reinstatement (specific performance) or re-engagement, and damages were generally limited to the failure to 

provide reasonable notice.  There was no, nor is there, a common law right to have the employer provide a letter of 

reference or to undertake such tasks as correcting career limiting inaccurate personal files. See generally England, 

“Recent Developments in Wrongful Dismissal Laws and Some Pointers for Reform (1978), 16 Alta. L.R. 470; 

England, “Unjust Dismissal in the Federal Jurisdiction:  The First Three Years” (1983), 12 Man. L.J. 9.  In Slaight 

Communications Inc. v Davidson, [1989] 1 SCR 1038  this Court affirmed in unjust dismissal proceedings an order 

to provide a letter of reference despite the fact that it interfered with the employer’s Charter rights. 
3 Simmons, supra note 1 at page 476. 
4 Min John Munro “A Better Deal for Canada’s Unorganized Worker (Aug 1977), The Labour Gazette 347 at 349: 

“I realize that the terms "just" or "unjust" are sometimes difficult to define. However, we have a vast body of 

arbitral jurisprudence on dismissals in the organized sector. They contain precedents that will enable 

arbitrators to determine whether a firing is warranted or not. Each case has to be decided according to its 

circumstances, but the application of the principles of fairness and common sense have established pretty clearly 

what constitutes just or unjust dismissal.” [emphasis added]. 
5 Beothuk Data Systems Ltd., Seawatch Division v Dean [1998] 1 FC 433 (CA) at para 33: “The avowed objective of 

the unjust dismissal provisions was to afford non-organized workers within federal jurisdiction protection against 

unjust dismissal similar to that enjoyed by unionized workers under collective agreements. The protection 

afforded by a common law action for wrongful dismissal was seen as deficient in many respects.”   See also 

Canadian Imperial Bank of Commerce v Boisvert [1986] 2 FC 431 (CA).  At para 9 it was noted:  “The very right 

of dismissal has been completely altered to preclude arbitrary action by the employer and to ensure continuity 

of employment. Only a right of "just" dismissal now exists, and this certainly means dismissal based on an 

objective, real and substantial cause, independent of caprice, convenience or purely personal disputes, entailing 
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b. New Right to Challenge Dismissal Itself, Not Merely a Provision of More Remedies  

6. The purpose of the unjust dismissal provisions was not merely to provide a few additional 

remedies.  Qualified employees who feel they are unjustly dismissed are entitled to challenge the 

justness of their actual dismissal.6  As commentators have noted, the purpose of the Code is to 

permit employees to challenge their actual dismissals, hence they are provided similar 

protection against “unjust” dismissal as enjoyed by most unionized employees under collective 

agreements.7  This view is supported by statements made by Min. Munro when the unjust 

dismissal provisions were being introduced to Parliament in 1978.8 

c. Curious Omission of Slaight Communications Inc. v Davidson9 by FCA 

7. It is clear that this Court in Slaight viewed the unjust dismissal provisions of the Code as 

an attempt by Parliament to protect the right to work and to protect employees as a particularly 

vulnerable group.10   Dickson C.J.C. effectively noted that the unjust dismissal provisions of the 

Code represent values which have “the status of an international human right, either in 

customary international law or under a treaty to which Canada is a state party”11   Dickson C.J.C. 

noted Canada’s ratification of the International Covenant on Economic, Social and Cultural 

                                                                                                                                                                           
action taken exclusively to ensure the effective operation of the business....”  At para 7:  “It is commonplace that the 

introduction of the remedy pursuant to section 61.5 of the Code in 1978 was a very major step in the transformation 

undergone by labour law applicable to federal undertakings since the time it was still founded on purely liberal 

concepts based on the theory of freedom of contract…. However, once the section 61.5 remedy was in place it was 

no longer possible, as it had been formerly, to treat the right of dismissal as being of the very essence of an 

indefinite contract of employment; it also was no longer possible to speak of freedom of contract in this 

connection, as the new legislation was said to be a matter of public policy and as such unaffected by the language 

of the contract of employment. Even more dramatic was the fact that not only could the employer no longer 

consider terminating its employee's contract at will, it might even in future be compelled to have an employee it 

did not want. Any unjustly dismissed employee (unless a member of management within the meaning of subsection 

27(4)) now had ensuring a means of reinstatement in his or her employment in addition to full monetary 

compensation.” See also Defence Construction Canada Ltd v Girard   2005 FC 1177 at para 31-33 where the right 

to “appeal , within a reasonable time a termination made without valid reason” is noted.  The court noted that 

the 1978 amendments to the Code happened after the ratification by the Government of Canada of Termination of 

Employment Recommendation of the International Labour Organization. [emphasis added throughout].   
6 Canada Labour Code, RSC 1985, c L-2, s 240(1). 
7G. England, “Unjust Dismissal in the Federal Jurisdiction: The First Three Years” (1982), 12 Man LJ 9 at 10. See 

also G. Eden in “Reinstatement in the Non-union Sector: An Empirical Analysis” (1994), 49 Relations Industrielles 

87.  At p. 88 he notes: “With the enactment of federal legislation…workers could challenge their dismissal through 

an adjudication process, similar to arbitration in the unionized sector.” [emphasis added]. 
8  Min. Munro stated the proposed legislation “will give the unorganized worker a procedure for appealing against 

a dismissal he believes to be unjust.”   Munro, supra note 4, at p.349. 
9 Supra, note 2.   
10 Supra, note 2 at para 16, p. 1051. 
11Supra, note 2 at para 23, p. 1056-7. 
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Rights and commitment therein “to protect, inter alia, the right to work in its various 

dimension found in at 6 of that treaty…”12   [emphasis added] 

2. Statutory Evidence that Parliament Intended to Displace the Common Law of Wrongful 

Dismissal Contrary to the Assertion of Stratas J.A. 
 

8. The statutory scheme of the Code is designed to create a new regime to protect 

employees. It was not created to merely keep the employer’s common law rights largely intact, 

including the right of the employer to dismiss on reasonable notice.  This is demonstrated in a 

number of ways. 

a. First Part of Section 168(1) 

9. While Stratas J.A. cites the last part of section 168(1) of the Code, he omits the first part 

of section 168(1) which states, “this Part and all regulations made under this Part apply 

notwithstanding any other law, custom, contract or arrangement…”  In other words, the 

unjust dismissal provisions of the Code apply notwithstanding any contract of employment.  The 

common law contract of employment, whether or not in writing and whether or not the Court is 

dealing with an express or implied term, is still a contract.  The rights under the unjust dismissal 

provisions apply notwithstanding the common law implied contractual term that the employer 

can dismiss upon reasonable notice.13 The employee’s statutory unjust dismissal rights are not 

limited by the employer’s common law rights in relation to dismissal. 

10. The unjust dismissal provisions of the Code replaces contractual rights, except in very 

rare cases when common law implied or other contractual rights are greater.14  In National Bank 

                                                      
12 Supra note 2 at para 23. GA Res 2200 A (XXI), 21 U.N. GAOR, Supp. (No.16 (49, Do. A/6316 (1966) Art. 6(1) 

states:  “1. The States Parties to the present Covenant recognize the right to work, which includes the right of 

everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will take appropriate 

steps to safeguard this right.”. 
13 In Machtinger v HOJ Industries Ltd. [1992] 1 SCR 986 the majority opinion described the common law 

reasonable notice as a “presumption”. It is submitted that the better view is that reasonable notice is a term implied 

by law as McLachlin J. stated in Machtinger (see para 47-57, p. 1008-1012).  See generally S.R. Ball, Canadian 

Employment Law 2 Vol loose-leaf, (Thompson Reuters, 2015) at s. 9:10 “Theory of Notice”. 
14 Section 168(1) continues and states “…nothing in this Part shall be construed as affecting any rights or benefits of 

an employee under any law, custom, contract or arrangement that are more favourable to the employee than his 

rights or benefits under this Part.”. 
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of Canada v Canada (Minister of Labour),15 Rothstein J. (as he then was) emphasised this point.  

He stated: 

“Under subsection 168(1), the adjudicator carries out his or her duties irrespective of 

whether an agreement exists between employee and employer. The adjudicator only decides 

whether an employee was unjustly dismissed and, if so, the appropriate remedy.”16 [emphasis 

added] 

11. In short, the common law contract of employment, together with its implied terms (e.g. 

the employer’s general right to dismiss upon providing reasonable notice etc.), is not normally 

germane to an unjust dismissal proceeding carried on by the adjudicator.  It is respectfully 

submitted that Stratas J.A. very clearly errs when he suggests that the common law of wrongful 

dismissal is not generally ousted in unjust dismissal proceedings and that there is no language in 

the Code which ousts the common law of wrongful dismissal.  

b. Significance of 12 Month Qualifying Period:  Employee’s Vested Interest 

12. It is submitted that Parliament in 1978 intended that employees with at least one year of 

service had enough of a vested interest in their employment that they had not merely the right to 

make submissions as to the remedies or challenge an offer made by the employer relating to their 

dismissal, but the very right to challenge their actual discharge.17 

c. Interaction of sections 230 and 235 with the Unjust Dismissal Provisions of the Code 

13. With respect Stratas J.A. clearly errs when he suggests that the statutory minimums for 

notice and severance under s. 230 and 235 of the Code support the proposition employment can 

                                                      
15 [1997] 3 FC 727 (FCTD); affd [1998] F.C.J. No 872 (Fed CA). At paragraph 4, Le Tourneau, J.A. stated “we are 

all of the view that the motions judge made no error in his interpretation of sections 168 and 240 of the Code and 

their relationships with a settlement reached between an employer and an employee upon dismissal. Section 168 

protects the right of an employee to complain of an unjust dismissal even if that employee has signed a contract by 

which his or her employment is terminated.”. 
16[1997] 3 FC 727 at para 14.  See also comments of Marceau J.A.in CIBC v Boisvert, [1986] 2 FC 431 (CA)  at 

para  9 where the effect  indentically worded precedessor of s. 168 (ie. s. 28(1) was commented  upon:  “…it was no 

longer possible, as it had been formerly, to treat the right of dismissal as being of the very essence of an indefinite 

contract of employment; it also was no longer possible to speak of freedom of contract in this connection, as the 

new legislation was said to be a matter of public policy [s. 28(1) cited] and as such unaffected by the language 

of the contract of employment.”  [emphasis added]. 
17 S. 240(1)(a) requires that the employee has “completed twelve consecutive months of continuous employment” 

before being entitled to pursue an unjust dismissal complaint.  In Beothuk Data Systems Ltd. [1998] 1 FC 433 (CA) 

at para 38 Isaac, C.J. cites Employment Law in Canada, Christie et al. as to the reasoning behind the requirement of 

"twelve consecutive months of continuous employment" before the applicability of the unjust dismissal provisions: 

i.e. to “parallel the “job property” rationale of seniority as it is commonly understood under collective agreements.” 
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be terminated generally without cause provided “…notice or compensation be given.”18  The 

proper interaction between sections 230 and 235 was correctly described by Nadon J. (as he then 

was) in Young v Wolf Lake First Nation.19  Sections 230 and 235 do not operate to avoid the 

unjust dismissal provisions, but are merely statutory remedies when there is a “statutory 

exemption” to the operation of the unjust dismissal provisions and protections.   The statutory 

exemptions include:  a. being a “manager” (section 167(3)); b. working less than 12 consecutive 

months (section 240(1)(a)); c. the existence of a collective agreement (s 240(1)(b)); d. lack of 

work or discontinuance of function (section 242(3.1)(a)); and e. the Minister deciding to not 

appoint an adjudicator (s 242(1)).  It is only when a statutory exemption applies that the 

employer is entitled to terminate the employee on a “without cause” basis without being exposed 

to a challenge of the actual dismissal, being required to justify the dismissal as just, and the 

presumptive remedy of reinstatement. 

d. Ill Conceived Attempted to Use Section 246 to Justify Reduction of Employee Rights. 

14. Stratas J.A. suggests that the common law and its principles are largely intact in unjust 

dismissal proceedings in part because of s. 246 of the Code.20  Consistent with the interpretation 

of remedial statutes designed to protect employees, s. 246 should be interpreted to expand 

employee rights, as opposed to expanding employers’ common law rights and prerogatives as 

much as possible.  Indeed, s. 246 supports the notion that Parliament envisioned 2 regimes and 

forums: i. unjust dismissal adjudications in front of adjudicators applying arbitral jurisprudence; 

and ii. the ordinary courts applying common law principles.  It exists because in some instances 

an employee may actually wish to sue for their common law rights in civil courts,21 not for the 

purpose of importing common law wrongful principles into adjudications. 

                                                      
18 Wilson v Atomic Energy of Canada Ltd., 2015 FCA 17 at para 70 (Appellant’s Record, Tab 4). 
19 [1997] 130 FTR 115.  At para 50 Nadon J. stated: “An employee may be terminated in one of three ways, each 

giving rise to different remedies under the Code: with cause; for administrative reasons; or termination without 

cause. An employee terminated for cause is not entitled to any of the remedies provided for in ss. 242 and 235. If the 

termination is the result of a lack of work or discontinuance of a function, the employee is entitled to receive 

severance pay, but is not entitled to receive compensation provided for pursuant to s. 242. Finally, an employee 

terminated without just cause is entitled to be fully compensated for the unjust actions of her employer.”. 
20 Wilson v Atomic Energy of Canada Ltd., 2015 FCA 17 at para 68, supra note 18. 
21 E.g. an employee may miss the 90 day limitation period to file a complaint.  The Minister may not appoint an 

adjudicator. The employee may find it more economical to sue rather than fight a lengthy preliminary objection on 

jurisdiction based on, inter alia, an employer alleged lack of work or the employee allegedly being a “manager”. 
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e. Section 241(1) Statutory Duty to State Reasons v. Employer Deciding to Dismiss “Without 

Cause” and Not Stating True Reasons 
 

15. Section 241(1) requires the employer to state the true reasons for dismissal.  This 

statutory requirement is inconsistent with the employer’s common law right to dismiss for no 

reason, unjust reasons or arbitrary reasons.  This statutory requirement implies that the employer 

cannot avoid the presumptive remedy of reinstatement with back pay by giving no reasons and 

providing statutory payments or common law damages in lieu of notice. 

f. Placing of Unjust Dismissal Provisions into a Code 

16. Placing the unjust dismissal provisions into a “code” as opposed to an ordinary statute 

implies that Parliament intended the unjust provisions to be independent and separate from the 

common law, including the employer’s implied contractual right to dismiss upon notice.22 

3. Approach of Arbitral Jurisprudence has Prevailed since 1978 

17. As anticipated by Parliament and speeches and writings of Min. Munro, the approach of 

labour law arbitrators has largely been adopted by adjudicators.  This is demonstrated in a 

number of ways. 

a. Adoption of Arbitral Approach as to what is a “Just Dismissal” under the Code 

18. Adjudicators regard dismissal as being justified only in the most serious cases where 

the employment relationship cannot continue.23  As with labour arbitrators, adjudicators 

consider dismissal as “capital punishment” as it is the ultimate and most severe penalty an 

employer may impose.  As the Federal Court of Appeal has noted the unjust dismissal 

provisions “preclude arbitrary action which might be committed by the [employer] and 

ensure continuity of employment”24 (emphasis added).  It is noteworthy that the reference to 

preclusion of arbitrary action and “continuity of employment” echoes that stated by Min. 

Munro.25  As stated earlier, the courts have also noted that a just dismissal is one “based on an 

                                                      
22   Black’s Law Dictionary (10d) defines a “code” as a “…a compilation of not just of existing statutes, but also 

much of the unwritten law on a subject, which is newly enacted as a complete system of law.”  See Sullivan, 

Construction of Statutes (4d) at p. 348: “Since codes are meant to be the sole source of law governing an area, resort 

to the common law to supplement a code is impermissible.” [emphasis added]. 
23 See e.g. Green and Big Grassy First Nation, Re [2013] CLAD No 129 (Wood Adj.) at para 68; Re Gauthier and 

Naotkomegwanning First Nation (2000) 1 CCEL (3d) 252 at para 36 (Aggarwal Adj).  
24 Canadian Imperial Bank of Commerce v Boisvert [1986] F.C.J. at para 9 (FCA). 
25 See Min John Munro “A Better Deal for Canada’s Unorganized Worker”, supra note 4. 
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objective, real and substantial cause, independent of caprice, convenience or purely personal 

dispute…”26. Adjudicators require, inter alia, progressive discipline to be normally applied; 

the dismissal is procedurally fair; it is proportional; it is rationale; and is made in a good faith, 

non-arbitrary and non-discriminatory manner.27 

b. Presumption of Reinstatement and Employer Onus 

19. Consistent with arbitral jurisprudence, the employer has the onus to prove the 

dismissal was just and lead evidence to prove this point.28  This is consistent with the 

employer’s statutory duty to state reasons for dismissal.  Consistent with the approach in 

labour law29, the Federal Court of Appeal has more than once noted if  the employer cannot 

meet its onus the presumptive remedy is reinstatement, favoured by adjudicators save in 

exceptional circumstances.30 The vast majority of adjudicators since 1978 have not treated the 

unjust dismissal provisions as merely another forum to apply the common law.   

c. Common Law Notice Does Not Avoid Unjust Dismissal Nor Unjust Dismissal Remedies 

20. Adjudicators and the Courts have consistently confirmed that an employer cannot simply 

take the position there is no just cause for dismissal, pay common law reasonable notice, and 

avoid an unjust dismissal proceeding or limit the employee’s remedy to common law reasonable 

notice31.  This is consistent with Parliament’s intent as described above. 

4. Attempted Rebirth of Strict Freedom of Contract in a Special Statutory Forum 
 

21. It is very concerning that not only does Stratas J.A. hold that the general common law 

right to dismiss employees without cause (upon reasonable notice) still exists, even in situations 

                                                      
26  CIBC v. Boisvert, supra note 5 at para 9.  
27 See G.W. Adam’s seminal decision in Roberts and Bank of Nova Scotia 1 LAC (3d) 259 para 16 & 18.  See also 

Prof. England’s awards in Greyeyes v Ahtahkakoop Cree Nation,[2003] CLAD No 205 at para 37 and Iron 

Kanweyimik Child Family Service Inc. [2002] CLAD No. 517 at para 13.   
28 See Redlon Agencies Ltd. v Norgren 2005 FC 804 at para 38; Goodwin v Conair Aviation limited [2002] CLAD 

No. 602 at para 29.  See also Bell Canada v Halle (1989) 29 CCEL 213 at 220 (Fed CA). 
29  In A.U.P.E. v Lethbridge Community College, 2004 SCC 28, [2004] 1 SCR 727 at para 56 

 Iacobucci J. stated a general rule, “where a grievor's collective agreement rights have been violated, reinstatement 

of the grievor to her previous position will normally be ordered.”. 
30 See Payne v Bank of Montreal 2013 FCA 33 (FCA) at para 86.  See also Atomic Energy of Canada Ltd. v 

Sheikholeslami, [1998] 3 FC 349 (C.A.) at para 12. 
31 See Wolf Lake First Nation v Young, (1997) 130 FTR 115 at para 51-3 where it is noted that “an adjudicator 

commits an error when he or she limits the amount of the award to the amount of severance to which the employee 

would be entitled if the dismissal had been a justified one based on s. 235 or the common law”.  See also Alberta 

Wheat Pool v Konevsky, [1990] F.C.J. No. 877 at para 2 (FCA). 
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where there are no statutory exemptions ousting the unjust dismissal provisions of the Code, he 

goes much further.  Alarmingly he sets back the rights of employees further by having freedom 

of contract trump statutory protections. Stratas J.A. has now clearly endorsed the approach in 

Klein v Royal Canadian Mint.32  Notwithstanding that it is impossible to contract out of the 

unjust provisions of the Code pursuant to section 168,33 the adjudicator in Klein effectively did 

not proceed to a full hearing, and dismissed the complaint on a summary basis because there was 

a contractual termination clause.  He held the dismissal was not unjust because of the “freely 

entered” contract (and the employer’s monetary termination offer), hence the employee’s desire 

for reinstatement with back pay was rejected.34     

      22. It is respectfully submitted that the panel of the Federal Court of Appeal in this case, 

like the Ontario Court of Appeal before it was reversed in Machtinger v HOJ, was more 

interested in trying to uphold freedom of contract, than interpreting a class protecting statute 

designed to  protect “as many employees as possible.”35  Stratas J.A.’s endorsement of a 

freedom of contract trumping statutory rights echoes a rhetoric that disregards employees as a 

vulnerable class and underplays employee protecting legislation, a view that was rejected by 

this Court’s decision in Machtinger.36  Stratas J.A. ignores Marceau J.A.’s comments in 

relation to “freedom of contract” not trumping the Code’s unjust dismissal provisions.37 

 5.  Improper Conflating Test For “Unjust Dismissal” 

      23. It is submitted that Stratas J.A.at para 97-8  of his judgment has not only ignored the 

approach of Rothstein J. in National Bank  that employment contracts should be ignored in 

deciding whether a dismissal is just38, he conflates the test for “justness” with improper 

considerations.  By approving the approach in Klein, Stratas J.A. has encouraged adjudicators 

                                                      
32 [2012] CLAD No 358. See reasons of Stratas J.A. at para 94-98, supra, note 18. 
33  See National Bank of Canada v Canada (Minister of Labour), [1997] 3 FC No 727, supra notes 15 and 16. 
34 Supra, note 32 at para 44-6. 
35 Machtinger v. HOJ Industries Inc., supra note 13 at para 32, p. 1003. 
36 Supra, note 13 at para 31, p. 1003 Iacobucci J. quotes Prof. Swinton noting that employees:  a. “on the whole lack 

both the bargaining power and information necessary to achieve more provisions than those offered by the 

employer, particularly with regard to tenure”; b. “the terms of the employment contract rarely results from 

exercise of free bargaining power in the way the paradigm commercial exchange between two traders does”  

[emphasis added].  Stratas  J.A.’s approach in this case is also inconsistent with this Court’s view of the evolution of 

employment law demonstrated most recently by all opinions in Potter v New Brunswick Legal Aid, 2015 SCC 10. 
37 CIBC v Boisvert, supra note 5, at para 7 “it was no longer possible to speak of freedom of contract in this 

connection, as the new legislation was said to be a matter of public policy and as such unaffected by the language of 

the contract of employment.”. 
38 As well as the approach in CIBC v. Boisvert, supra note 5 at para 7. 
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not only to look at what a written employment contract between the parties states, he encourages 

adjudicators to look at what the employer has offered at the time of dismissal (whether or not the 

employee wants his or her job back).  Given the amount offered to the employee in Klein, and 

the contract of employment the employee had signed, Stratas J.A. concludes “the dismissal was 

simply not unjust”.  It could be dismissed “on a summary basis.”    

24. In Potter v. New Brunswick Legal Aid 39 this Court pointed to the inappropriateness of 

improperly conflating tests.  Looking at what the employer has offered and seeing if it is 

adequate may or may not be appropriate at the remedy stage.  It is submitted it is very 

inappropriate to be considered at the threshold stage of determining whether the dismissal is just. 

6.  CONCLUSION 

 

25. Federally regulated employers were well aware in 1977-8 as to how the unjust dismissal 

provisions would operate, hence forcefully opposed the current legislation almost 40 years ago.40  

They are now trying to re-open an issue decided by Parliament in 1978, notwithstanding that 

there is no evidence that banks and other federal employers have not flourished since. 

 

PART IV--COSTS 

 

26. The Association seeks no order for costs and asks that none be made against it. 

PART V--NATURE OF ORDER SOUGHT 

27. The Association seeks leave to present oral argument for a period of ten minutes at the 

hearing. 

Dated:  December 15, 2015     ______________________                               

             Stacey Reginald Ball  

 

           ____________________ 

             Anne Marie Frauts 

  

 

 
                                                      
39 Supra note 36 para 34-9. 
40 It is noteworthy that both employers and organized labour were vehemently opposed to the statutory provisions 

germane to this appeal which were enacted in 1978.  See Munro, supra note 4, at pp 347 and 350-2; G. England, 

“Unjust Dismissal in the Federal Jurisdiction: The First Three Years” (1982), 12 Man LJ 9 at footnote 11 of page 

10. 
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PART VII—STATUTORY PROVISIONS 

  

APPLICATION 

Application of Part 

167. (1) This Part applies 

 (a) to employment in or in connection 

with the operation of any federal work, 

undertaking or business other than a work, 

undertaking or business of a local or private 

nature in Yukon, the Northwest Territories or 

Nunavut; 

 (b) to and in respect of employees who 

are employed in or in connection with any 

federal work, undertaking or business 

described in paragraph (a); 

 (c) to and in respect of any employers 

of the employees described in paragraph (b); 

 (d) to and in respect of any corporation 

established to perform any function or duty on 

behalf of the Government of Canada other than 

a department as defined in the Financial 

Administration Act; and 

 (e) to or in respect of any Canadian 

carrier, as defined in section 2 of the 

Telecommunications Act, that is an agent of 

Her Majesty in right of a province. 

Non-application of Division I to certain 

employees 

(2) Division I does not apply to or in respect of 

employees who 

 (a) are managers or superintendents or 

exercise management functions; or 

 (b) are members of such professions as 

may be designated by regulation as professions 

to which Division I does not apply. 

CHAMP D’APPLICATION 

Application de la présente partie 

167. (1) La présente partie s’applique : 

 a) à l’emploi dans le cadre d’une 

entreprise fédérale, à l’exception d’une 

entreprise de nature locale ou privée au 

Yukon, dans les Territoires du Nord-Ouest ou 

au Nunavut; 
 

 b) aux employés qui travaillent dans 

une telle entreprise; 

  

 c) aux employeurs qui engagent ces 

employés;  

 d) aux personnes morales constituées 

en vue de l’exercice de certaines attributions 

pour le compte de l’État canadien, à 

l’exception d’un ministère au sens de la Loi sur 

la gestion des finances publiques; 

 e) à une entreprise canadienne, au sens 

de la Loi sur les télécommunications, qui est 

mandataire de Sa Majesté du chef d’une 

province. 

Exceptions : section I 

(2) La section I ne s’applique pas aux 

employés suivants : 

 a) ceux qui occupent un poste de 

directeur ou de chef, ou qui exercent des 

fonctions de direction; 

 b) ceux qui exercent une profession 

soustraite par règlement à son application. 
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Non-application of Division XIV to managers 

(3) Division XIV does not apply to or in 

respect of employees who are managers. 

R.S., 1985, c. L-2, s. 167; 
R.S., 1985, c. 9 (1st Supp.), s. 5; 
1993, c. 28, s. 78, c. 38, s. 90; 
2002, c. 7, s. 98(E). 

Saving more favourable benefits 

168. (1) This Part and all regulations made 

under this Part apply notwithstanding any other 

law or any custom, contract or arrangement, 

but nothing in this Part shall be construed as 

affecting any rights or benefits of an employee 

under any law, custom, contract or 

arrangement that are more favourable to the 

employee than his rights or benefits under this 

Part. 

Where collective agreement applies 

exclusively 

(1.1) Divisions II, IV, V and VIII do not 

apply to an employer and employees who are 

parties to a collective agreement that confers 

on employees rights and benefits at least as 

favourable as those conferred by those 

respective Divisions in respect of length of 

leave, rates of pay and qualifying periods for 

benefits, and, in respect of employees to whom 

the third party settlement provisions of such a 

collective agreement apply, the settlement of 

disagreements relating to those matters is 

governed exclusively by the collective 

agreement. 

 
 
Sunday 

(2) Nothing in this Part authorizes the 

doing of any work on Sunday that is prohibited 

by law. 

Exception : section XIV 

(3) La section XIV ne s’applique pas aux 

employés qui occupent le poste de directeur. 

L.R. (1985), ch. L-2, art. 167; 
L.R. (1985), ch. 9 (1er suppl.), art. 5; 
1993, ch. 28, art. 78, ch. 38, art. 90; 
 2002, ch. 7, art. 98(A). 

Sauvegarde des dispositions plus favorables 

168. (1) La présente partie, règlements 

d’application compris, l’emporte sur les règles 

de droit, usages, contrats ou arrangements 

incompatibles mais n’a pas pour effet de porter 

atteinte aux droits ou avantages acquis par un 

employé sous leur régime et plus favorables 

que ceux que lui accorde la présente partie. 

 
 
Application exclusive de la convention 

 

(1.1) Les sections II, IV, V et VIII ne 

s’appliquent pas à l’employeur et aux 

employés liés par une convention collective qui 

accorde aux employés des droits et avantages 

au moins égaux à ceux que prévoient ces 

sections au titre de la durée des congés, des 

taux de salaire et des périodes ouvrant droit 

aux avantages qu’elles prévoient; la convention 

collective s’applique de façon exclusive — 

dans le cas des employés admissibles au 

régime de règlement par une tierce partie des 

désaccords qu’elle prévoit — au règlement de 

tout désaccord qui porte sur les questions que 

ces sections visent. 

Travail dominical 

(2) La présente partie n’a pas pour effet 

d’autoriser l’exercice d’une activité dominicale 

légalement interdite. 

L.R. (1985), ch. L-2, art. 168; 



15 

R.S., 1985, c. L-2, s. 168; 
1993, c. 42, s. 13. 

 

 

 

DIVISION X INDIVIDUAL TERMINATIONS OF 

EMPLOYMENT 

Notice or wages in lieu of notice 

230. (1) Except where subsection (2) 

applies, an employer who terminates the 

employment of an employee who has 

completed three consecutive months of 

continuous employment by the employer shall, 

except where the termination is by way of 

dismissal for just cause, give the employee 

either 

 (a) notice in writing, at least two weeks 

before a date specified in the notice, of the 

employer’s intention to terminate his 

employment on that date, or 

 (b) two weeks wages at his regular rate 

of wages for his regular hours of work, in lieu 

of the notice. 

 
Notice to trade union in certain circumstances 

(2) Where an employer is bound by a 

collective agreement that contains a provision 

authorizing an employee who is bound by the 

collective agreement and whose position 

becomes redundant to displace another 

employee on the basis of seniority, and the 

position of an employee who is so authorized 

becomes redundant, the employer shall 

 (a) give at least two weeks notice in 

writing to the trade union that is a party to the 

collective agreement and to the employee that 

the position of the employee has become 

redundant and post a copy of the notice in a 

conspicuous place within the industrial 

1993, ch. 42, art. 13. 

 

 

 

 

 

 

SECTION X LICENCIEMENTS INDIVIDUELS 

 
Préavis ou indemnité 

230. (1) Sauf cas prévu au paragraphe (2) 

et sauf s’il s’agit d’un congédiement justifié, 

l’employeur qui licencie un employé qui 

travaille pour lui sans interruption depuis au 

moins trois mois est tenu : 

  

 a) soit de donner à l’employé un 

préavis de licenciement écrit d’au moins deux 

semaines; 

  

 b) soit de verser, en guise et lieu de 

préavis, une indemnité égale à deux semaines 

de salaire au taux régulier pour le nombre 

d’heures de travail normal. 

Préavis au syndicat 

(2) En cas de suppression d’un poste, 

l’employeur lié par une convention collective 

autorisant un employé ainsi devenu 

surnuméraire à supplanter un autre employé 

ayant moins d’ancienneté que lui est tenu : 

 

 
 a) soit de donner au syndicat signataire 

de la convention collective et à l’employé un 

préavis de suppression de poste, d’au moins 

deux semaines, et de placer une copie du 

préavis dans un endroit bien en vue à 

l’intérieur de l’établissement où l’employé 
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establishment in which the employee is 

employed; or 

 (b) pay to any employee whose 

employment is terminated as a result of the 

redundancy of the position two weeks wages at 

his regular rate of wages. 

 
Where employer deemed to terminate 

employment 

(3) Except where otherwise prescribed by 

regulation, an employer shall, for the purposes 

of this Division, be deemed to have terminated 

the employment of an employee when the 

employer lays off that employee. 

R.S., c. 17(2nd Supp.), s. 16. 

DIVISION XI SEVERANCE PAY 

Minimum rate 

235. (1) An employer who terminates the 

employment of an employee who has 

completed twelve consecutive months of 

continuous employment by the employer shall, 

except where the termination is by way of 

dismissal for just cause, pay to the employee 

the greater of 

 (a) two days wages at the employee’s 

regular rate of wages for his regular hours of 

work in respect of each completed year of 

employment that is within the term of the 

employee’s continuous employment by the 

employer, and 

 (b) five days wages at the employee’s 

regular rate of wages for his regular hours of 

work. 

Circumstances deemed to be termination 

and deemed not to be termination 

(2) For the purposes of this Division, 

 (a) except where otherwise provided by 

travaille; 

  
 
 b) soit de verser à l’employé licencié en 

raison de la suppression du poste deux 

semaines de salaire au taux régulier. 
 

 
Assimilation 

(3) Sauf disposition contraire d’un 

règlement, la mise à pied est, pour l’application 

de la présente section, assimilée au 

licenciement. 

S.R., ch. 17(2e suppl.), art. 16. 

 

 

SECTION XI INDEMNITÉ DE DÉPART 

Minimum 

235. (1) L’employeur qui licencie un 

employé qui travaille pour lui sans interruption 

depuis au moins douze mois est tenu, sauf en 

cas de congédiement justifié, de verser à celui-

ci le plus élevé des montants suivants : 

  

 a) deux jours de salaire, au taux 

régulier et pour le nombre d’heures de travail 

normal, pour chaque année de service; 

 

 b) cinq jours de salaire, au taux régulier 

et pour le nombre d’heures de travail normal. 

 
 

Présomptions 

 
(2) Pour l’application de la présente section : 
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regulation, an employer shall be deemed to 

have terminated the employment of an 

employee when the employer lays off that 

employee. 

 (b) [Repealed, 2011, c. 24, s. 167] 

R.S., 1985, c. L-2, s. 235; 

R.S., 1985, c. 32 (2nd Supp.), s. 41; 

2011, c. 24, s. 167. 

 
 

DIVISION XIV UNJUST DISMISSAL 

 

Complaint to inspector for unjust dismissal 

240. (1) Subject to subsections (2) and 

242(3.1), any person 

 

 (a) who has completed twelve 

consecutive months of continuous employment 

by an employer, and 

 (b) who is not a member of a group of 

employees subject to a collective agreement, 

may make a complaint in writing to an 

inspector if the employee has been dismissed 

and considers the dismissal to be unjust. 

Time for making complaint 

(2) Subject to subsection (3), a complaint 

under subsection (1) shall be made within 

ninety days from the date on which the person 

making the complaint was dismissed. 

Extension of time 

(3) The Minister may extend the period of 

time referred to in subsection (2) where the 

Minister is satisfied that a complaint was made 

in that period to a government official who had 

no authority to deal with the complaint but that 

the person making the complaint believed the 

official had that authority. 

 a) sauf disposition contraire d’un 

règlement, la mise à pied est assimilée au 

licenciement. 

 
 b) [Abrogé, 2011, ch. 24, art. 167] 

L.R. (1985), ch. L-2, art. 235; 
L.R. (1985), ch. 32 (2e suppl.), art. 41; 
2011, ch. 24, art. 167. 

 

 
SECTION XIV CONGÉDIEMENT INJUSTE 

Plainte 

240. (1) Sous réserve des paragraphes (2) et 

242(3.1), toute personne qui se croit 

injustement congédiée peut déposer une plainte 

écrite auprès d’un inspecteur si : 

 a) d’une part, elle travaille sans 

interruption depuis au moins douze mois pour 

le même employeur; 

 b) d’autre part, elle ne fait pas partie 

d’un groupe d’employés régis par une 

convention collective. 

 

Délai 

(2) Sous réserve du paragraphe (3), la 

plainte doit être déposée dans les quatre-vingt-

dix jours qui suivent la date du congédiement. 
 
 
Prorogation du délai 

(3) Le ministre peut proroger le délai fixé 

au paragraphe (2) dans les cas où il est 

convaincu que l’intéressé a déposé sa plainte à 

temps mais auprès d’un fonctionnaire qu’il 

croyait, à tort, habilité à la recevoir. 

L.R. (1985), ch. L-2, art. 240; 
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R.S., 1985, c. L-2, s. 240; 
R.S., 1985, c. 9 (1st Supp.), s. 15. 

Reasons for dismissal 

241. (1) Where an employer dismisses a person 

described in subsection 240(1), the person 
who was dismissed or any inspector may make 
a request in writing to the employer to provide 

a written statement giving the reasons for the 

dismissal, and any employer who receives such 

a request shall provide the person who made 

the request with such a statement within fifteen 

days after the request is made. 

Inspector to assist parties 

(2) On receipt of a complaint made 

under subsection 240(1), an inspector shall 
endeavour to assist the parties to the complaint 

to settle the complaint or cause another 

inspector to do so. 

Where complaint not settled within reasonable 

time 

(3) Where a complaint is not settled under 

subsection (2) within such period as the 

inspector endeavouring to assist the parties 

pursuant to that subsection considers to be 

reasonable in the circumstances, the inspector 

shall, on the written request of the person who 

made the complaint that the complaint be 

referred to an adjudicator under subsection 

242(1), 

 (a) report to the Minister that the 

endeavour to assist the parties to settle the 

complaint has not succeeded; and 

 (b) deliver to the Minister the 

complaint made under subsection 240(1), any 
written statement giving the reasons for the 

dismissal provided pursuant to subsection (1) 

and any other statements or documents the 

inspector has that relate to the complaint. 

L.R. (1985), ch. 9 (1er suppl.), art. 15. 

 
 
Motifs du congédiement 

241. (1) La personne congédiée visée 

au paragraphe 240(1) ou tout inspecteur peut 

demander par écrit à l’employeur de lui faire 

connaître les motifs du congédiement; le cas 

échéant, l’employeur est tenu de lui fournir une 

déclaration écrite à cet effet dans les quinze 

jours qui suivent la demande. 

 
 
Conciliation par l’inspecteur 

(2) Dès réception de la plainte, l’inspecteur 

s’efforce de concilier les parties ou confie cette 

tâche à un autre inspecteur. 

 
 
Cas d’échec 

(3) Si la conciliation n’aboutit pas dans un 

délai qu’il estime raisonnable en l’occurrence, 

l’inspecteur, sur demande écrite du plaignant à 

l’effet de saisir un arbitre du cas : 

  

 

 

 
 a) fait rapport au ministre de l’échec de 

son intervention; 

 
 b) transmet au ministre la plainte, 

l’éventuelle déclaration de l’employeur sur les 

motifs du congédiement et tous autres 

déclarations ou documents relatifs à la plainte. 

1977-78, ch. 27, art. 21. 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec240subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec240subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec242subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec242subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/rsc-1985-c-l-2.html#sec240subsec1_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art240par1_smooth
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1977-78, c. 27, s. 21. 

Reference to adjudicator 

242. (1) The Minister may, on receipt of a 

report pursuant to subsection 241(3), appoint 
any person that the Minister considers 
appropriate as an adjudicator to hear and 
adjudicate on the complaint in respect of 
which the report was made, and refer the 

complaint to the adjudicator along with any 

statement provided pursuant to subsection 

241(1). 

Powers of adjudicator 

(2) An adjudicator to whom a complaint 

has been referred under subsection (1) 

 (a) shall consider the complaint within 

such time as the Governor in Council may by 

regulation prescribe; 

 (b) shall determine the procedure to be 

followed, but shall give full opportunity to the 

parties to the complaint to present evidence 

and make submissions to the adjudicator and 

shall consider the information relating to the 

complaint; and 

 (c) has, in relation to any complaint 

before the adjudicator, the powers conferred on 

the Canada Industrial Relations Board, in 

relation to any proceeding before the Board, 

under paragraphs 16(a), (b) and (c). 

Decision of adjudicator 

(3) Subject to subsection (3.1), an 

adjudicator to whom a complaint has been 

referred under subsection (1) shall 

 (a) consider whether the dismissal of 

the person who made the complaint was unjust 

and render a decision thereon; and 

 (b) send a copy of the decision with the 

reasons therefor to each party to the complaint 

 
 
Renvoi à un arbitre 

242. (1) Sur réception du rapport visé 

au paragraphe 241(3), le ministre peut 
désigner en qualité d’arbitre la personne qu’il 

juge qualifiée pour entendre et trancher 

l’affaire et lui transmettre la plainte ainsi que 

l’éventuelle déclaration de l’employeur sur les 

motifs du congédiement. 
 
 
Pouvoirs de l’arbitre 

(2) Pour l’examen du cas dont il est saisi, 

l’arbitre : 

 a) dispose du délai fixé par règlement 

du gouverneur en conseil; 

  
 b) fixe lui-même sa procédure, sous 

réserve de la double obligation de donner à 

chaque partie toute possibilité de lui présenter 

des éléments de preuve et des observations, 

d’une part, et de tenir compte de l’information 

contenue dans le dossier, d’autre part; 

 c) est investi des pouvoirs conférés au 

Conseil canadien des relations industrielles par 

les alinéas 16a), b) et c). 

 
 
Décision de l’arbitre 

(3) Sous réserve du paragraphe (3.1), 

l’arbitre : 

 

 a) décide si le congédiement était 

injuste; 

 

 b) transmet une copie de sa décision, 

motifs à l’appui, à chaque partie ainsi qu’au 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec241subsec3_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec241subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec241subsec1_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec16_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art241par3_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art16_smooth
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and to the Minister. 

 
Limitation on complaints 

(3.1) No complaint shall be considered by 

an adjudicator under subsection (3) in respect 

of a person where 

 (a) that person has been laid off 

because of lack of work or because of the 

discontinuance of a function; or 

 (b) a procedure for redress has been 

provided elsewhere in or under this or any 

other Act of Parliament. 

Where unjust dismissal 

(4) Where an adjudicator decides pursuant 

to subsection (3) that a person has been 

unjustly dismissed, the adjudicator may, by 

order, require the employer who dismissed 

the person to  

 (a) pay the person compensation not 

exceeding the amount of money that is 

equivalent to the remuneration that would, but 

for the dismissal, have been paid by the 

employer to the person; 

 (b) reinstate the person in his employ; 

and 

 (c) do any other like thing that it is 

equitable to require the employer to do in order 

to remedy or counteract any consequence of 

the dismissal. 

R.S., 1985, c. L-2, s. 242; 
R.S., 1985, c. 9 (1st Supp.), s. 16; 
1998, c. 26, s. 58. 

 
Decisions not to be reviewed by court 

243. (1) Every order of an adjudicator 

appointed under subsection 242(1) is final and 

shall not be questioned or reviewed in any 

ministre. 

Restriction 

(3.1) L’arbitre ne peut procéder à 

l’instruction de la plainte dans l’un ou l’autre 

des cas suivants : 

 a) le plaignant a été licencié en raison 

du manque de travail ou de la suppression d’un 

poste; 

 b) la présente loi ou une autre loi 

fédérale prévoit un autre recours. 
 

Cas de congédiement injuste 

(4) S’il décide que le congédiement était 

injuste, l’arbitre peut, par ordonnance, 

enjoindre à l’employeur : 

 

 a) de payer au plaignant une indemnité 

équivalant, au maximum, au salaire qu’il aurait 

normalement gagné s’il n’avait pas été 

congédié; 

 

 b) de réintégrer le plaignant dans son 

emploi; 

 c) de prendre toute autre mesure qu’il 

juge équitable de lui imposer et de nature à 

contrebalancer les effets du congédiement ou à 

y remédier. 

L.R. (1985), ch. L-2, art. 242; 
L.R. (1985), ch. 9 (1er suppl.), art. 16; 
1998, ch. 26, art. 58. 

Caractère définitif des décisions 

243. (1) Les ordonnances de l’arbitre 

désigné en vertu du paragraphe 242(1) sont 

définitives et non susceptibles de recours 

judiciaires. 
 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec242subsec1_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art242par1_smooth
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court. 

No review by certiorari, etc. 

(2) No order shall be made, process entered 

or proceeding taken in any court, whether by 

way of injunction, certiorari, prohibition, quo 

warranto or otherwise, to question, review, 

prohibit or restrain an adjudicator in any 

proceedings of the adjudicator under section 

242. 

1977-78, c. 27, s. 21. 

Enforcement of orders 

244. (1) Any person affected by an order of 

an adjudicator under subsection 242(4), or the 
Minister on the request of any such person, 
may, after fourteen days from the date on 
which the order is made, or from the date 

provided in it for compliance, whichever is the 

later date, file in the Federal Court a copy of 

the order, exclusive of the reasons therefor. 

Idem 

(2) On filing in the Federal Court under 

subsection (1), an order of an adjudicator shall 

be registered in the Court and, when registered, 

has the same force and effect, and all 

proceedings may be taken thereon, as if the 

order were a judgment obtained in that Court. 

R.S., 1985, c. L-2, s. 244; 
 1993, c. 42, s. 34(F). 

 
Regulations 

245. The Governor in Council may make 

regulations for the purposes of this Division 

defining the absences from employment that 

shall be deemed not to have interrupted 

continuity of employment. 

Interdiction de recours extraordinaires 

(2) Il n’est admis aucun recours ou décision 

judiciaire — notamment par voie d’injonction, 

de certiorari, de prohibition ou de quo 

warranto — visant à contester, réviser, 

empêcher ou limiter l’action d’un arbitre 

exercée dans le cadre de l’article 242. 

1977-78, ch. 27, art. 21. 
 

Exécution des ordonnances 

244. (1) La personne intéressée par 

l’ordonnance d’un arbitre visée au paragraphe 

242(4), ou le ministre, sur demande de celle-
ci, peut, après l’expiration d’un délai de 

quatorze jours suivant la date de l’ordonnance 

ou la date d’exécution qui y est fixée, si celle-

ci est postérieure, déposer à la Cour fédérale 

une copie du dispositif de l’ordonnance. 

Enregistrement 

(2) Dès le dépôt de l’ordonnance de 

l’arbitre, la Cour fédérale procède à 

l’enregistrement de celle-ci; l’enregistrement 

confère à l’ordonnance valeur de jugement de 

ce tribunal et, dès lors, toutes les procédures 

d’exécution applicables à un tel jugement 

peuvent être engagées à son égard. 

L.R. (1985), ch. L-2, art. 244; 
1993, ch. 42, art. 34(F). 

Règlements 

245. Le gouverneur en conseil peut, par 

règlement, préciser, pour l’application de la 

présente section, les cas d’absence qui n’ont 

pas pour effet d’interrompre le service chez 

l’employeur. 

1980-81-82-83, ch. 47, art. 27. 

Recours 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec242_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec242_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec242subsec4_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art242_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art242par4_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art242par4_smooth
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1980-81-82-83, c. 47, s. 27. 

Civil remedy 

246. (1) No civil remedy of an employee 

against his employer is suspended or affected 

by sections 240 to 245. 

 

246. (1) Les articles 240 à 245 n’ont pas 

pour effet de suspendre ou de modifier le 

recours civil que l’employé peut exercer contre 

son employeur. 

 

https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec240_smooth
https://www.canlii.org/en/ca/laws/stat/rsc-1985-c-l-2/latest/#sec245_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art240_smooth
https://www.canlii.org/fr/ca/legis/lois/lrc-1985-c-l-2/derniere/lrc-1985-c-l-2.html#art245_smooth
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