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PARTS I AND II - OVERVIEW AND POSITION ON THE QUESTIONS IN ISSUE 

1. The CLC advances two submissions in this appeal: First, the Federal Court of Appeal's 

decision to apply a correctness standard of review on the basis of "inconsistency" was contrary to 

established precedent and wrong in principle. Second, having regard to longstanding principles 

of statutory interpretation, the adjudicator's interpretation of the unjust dismissal protections of 

the Canada Labour Code as precluding an employer from dismissing without cause so long as it 

provides adequate notice, was not only reasonable but correct. 

PART III- STATEMENT OF ARGUMENT 

A. Standard of Review 

(i) Inconsistency does not trigger a correctness review 

2. In Domtar, this Court rejected the position that conflicting administrative decisions may 

trigger correctness review. Even where inconsistencies are "serious and unquestionable", rule of 

law concerns should not "triumph" or predominate over principles of deference that advance the 

dual legislative objectives of reliance upon administrative expertise and ensuring the final and 

expeditious resolution of disputes.' In its decision, the Court of Appeal neither cited Domtar nor 

considered its reasoning. Instead, Stratas J.A suggested that Dunsmuir "envisaged" a situation 

where "rule oflaw concerns predominate" and require the court to "act as a tie-breaker."2 

3. However, even after Dunsmuir, this Court reaffirmed the principles articulated m 

Domtar. In Smith v. Alliance Pipeline Ltd., the Court specifically rejected the argument that 

"adoption of the reasonableness standard would offend the rule of law by insulating from review 

contradictory decisions" on issues of statutory interpretation, holding instead that "the standard 

of reasonableness, even prior to Dunsmuir, has always been "based on the idea that there might 

1 Domtar Inc. v. Quebec (Commission d'appel en matiere de lesions professionnelles), [1993] 2 SCR 756 at p 795. If 
upheld, Stratas J.A.'s holding that a correctness review applies in cases of"persistent discord" would overturn 
Domtar. See also Ellis -Don Ltd. v. Ontario (Labour Relations Board), [2001] I SCR 221 at para 28. 
2 Court of Appeal at paras. 55-56, referencing Dunsmuir v. New Brunswick, [2008] I SCR 190 at paras 55, 60. 
Before this Court, the parties concede that the issue in dispute- whether the Code permits dismissals without just 
cause- is not of central importance to the legal system and is within the specialized expertise of the adjudicator. 
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be multiple valid interpretations of a statutory provision or answers to a legal dispute" such that 

"courts ought not to interfere where the tribunal's decision is rationally supported."3 

4. Appellate courts have consistently applied Domtar to conflicting decisions of labour and 

employment adjudicators. For example, in Maple Leaf Foods Inc., the Ontario Court of Appeal 

was faced with "two conflicting lines of authority" in respect to the interpretation by referees of 

their home statute, the Employment Standards Act.4 Goudge J.A. found that Domtar "is a 

complete answer" as it "made clear that where our administrative law requires courts to respect 

the decision (whether right or wrong) of administrative tribunals within their areas of expertise, 

then a lack of unanimity in those decisions must be accepted as the price of having independent 

and specialized decision-makers." As he noted, courts cannot impose a standard of correctness 

"without compromising the objective of independent administrative decision-making that is the 

basis for curial deference in the first place."5 The Quebec Court of Appeal has similarly refused 

to reverse decisions oflabour arbitrators on the sole ground of inconsistency. 6 

(ii) Correctness review is a dangerous "remedy" for administrative 
inconsistency, especially in labour relations 

5. In purporting to carve out a category of cases where inconsistency justifies correctness 

review, Stratas J .A. proposed to limit such interventions to situations of "persistent discord", in 

contrast to "initial stages of discord" when tribunals "work out [their] jurisprudence".7 This 

ignored clear warnings in Domtar about the consequences of such a "quantitative and temporal 

threshold". What degree of inconsistency amounts to "discord"? How many conflicting decisions 

3 Smith v. Alliance Pipeline Ltd, [2011] 1 SCR 160 (per Fish J.) at paras 38-39. 
4 Maple Leaf Foods Inc. v. Alejandro, 1999 CanLII 2908 (ON CA). 
5 Maple Leaf, supra at para. 23. It took the same approach in a case involving conflicting interpretations of a 
collective agreement by labour arbitrators: "I do not think that the goal of consistency and thus predictability can 
trigger a correctness standard of review (to resolve conflict in arbitral jurisprudence) when the standard of review 
would otherwise be patent unreasonableness": OECTA v. Lanark, Leeds and Grenville County Roman Catholic 
Separate School Board, 1998 CanLII 1644 (ON CA) per Osborne J.A. at para 33. 
6 See Syndical des travailleuses et travailleurs de Ia Brasserie Labatt (CSN) c. Brasserie Labatt /tee, 2006 QCCA 
734 (per Dalphond J.C.A.) at para 4; Syndicat desfonctionnaires municipaux de Quebec (FISA) c. Quebec (Ville de), 
2014 QCCA 1987 (per Gagnon J.C.A.) at paras 7-11; Fraternite des policiers de Gatineau inc. c. Gatineau (Ville 
de), 2010 QCCA 1503 (per Dalphond J.C.A.) at para 28. Also, for its part, the U.S. Supreme Court has, under its 
Chevron framework, held that inconsistency is not a basis for departing from the deferential standard of review that 
applies when reviewing an agency's interpretation of its home statute. See National Cable & Telecommunications 
Assn. v. Brand X Internet Services, 545 U.S. 967 (2005) at 981, and Richard J. Pierce, Administrative Law Treatise, 
5th ed. (Austin, Tex.: Wolter K1uwer Law & Business, 2010) at pp. 182-183. 
7 Court of Appeal at paras. 53-57. 
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will it take before the discord is "persistent"? This threshold determination would give courts a 

new basis to impose their view of the "correct" outcome, thereby eliminating the administrative 

body's autonomy and special expertise, and thwarting the legislature's objectives in delegating 

the decision-making function. By hinging the question of judicial review on the "relative" and 

"elusive" concept of inconsistency, "[t]he arbitrariness which the judicial sanction is designed to 

remedy may, thus, become the result."8 

6. This case proves the accuracy of these observations. Although described as "persistent 

discord", the Code jurisprudence on unjust dismissal comprises a "handful" of adjudicators on 

one side, and the "vast majority" of adjudicators (and courts) on the other.9 On the basis of its 

finding of "inconsistency", the court below imposed its view of the "correct" outcome over that 

ofthe adjudicator, thereby also invalidating the dominant arbitral jurisprudence. 

7. Adopting correctness review in the face of inconsistency is of particular concern in the 

context of workplace disputes, where speedy, informal, inexpensive and expert resolution is 

essential for harmonious labour relations. 10 Notably, curial deference originated in the labour 

tribunal context, and strong privative clauses persist. Labour arbitrators in particular may come 

to different conclusions in interpreting collective agreement language, statutory provisions, or 

other legal issues within the scope of their mandate and expertise. Permitting inconsistency of 

approach or interpretation to form the basis for more intrusive judicial review would thwart the 

legislative goals of confiding decision-making in the labour sphere to expert tribunals, and 

ensuring that decisions are made in an expeditious and final manner. It would also incentivize 

unsuccessful litigants to bring costly and time-consuming judicial review applications, 

potentially amplifying existing power imbalances in an employer's favour. 11 

8 Domtar, supra at pp 796-797. As L'Heureux-Dube J. noted, this approach would mark a return to the "preliminary 
and collateral question" doctrine rejected in U.E.S., Local 298 v. Bibeault, [ 1988] 2 SCR 1048. 
9 Iron v. Kanaweyimik Child and Family Services Inc., [2002] C.L.A.D. No. 517, para 16. See also the cases cited at 
footnotes 24 to 27 of the Intervener CANOE's factum. 
10 See e.g. Toronto (City) Board of Education v. O.S.S. T.F., District 15, [ 1997] I SCR 487 at para 36; Parry Sound 
(District) Social Services Administration Board v. O.P.S.E. U., Local 324, [2003] 2 SCR 157 at para 17. 
11 Domtar, supra at p 798. Indeed, applying a correctness standard in this context may well decrease consistency 
since efforts to bring about cohesiveness could be jettisoned by the tribunals themselves on the basis that discordant 
opinions will be resolved by the courts. While empirical evidence of the effect of court intervention on 
administrative consistency is lacking in the Canadian context (see Paul Daly, "The Principle of Stare Decisis in 
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(iii) Reasonableness review can assist in limiting inconsistency 

8. Primary responsibility for achieving consistency lies with tribunals themselves and, 

ultimately, the legislature. 12 The most effective tool is the development of tribunal jurisprudence. 

Although not legally binding, tribunal precedents provide a "valuable benchmark" and "shape 

the contours of what qualifies as a reasonable decision." Courts may play a secondary role in 

fostering consistency by placing weight on the existence of settled administrative jurisprudence 

on an issue, and imposing a justificatory burden on a decision-maker who departs from it. 13 This 

approach enables courts to foster consistency by respecting, rather than undermining, tribunals' 

delegated authority and specialized expertise. In this case, the adjudicator's decision conformed 

to the dominant jurisprudence. There was no basis to apply a correctness review, let alone 

invalidate as "unreasonable" the dominant jurisprudence and collective expertise of 35 years of 

labour adjudication on this issue. 

(iv) No sliding scale of intensity of scrutiny in reasonableness review 

9. The Court of Appeal found, in the alternative, that "the statutory interpretation point 

before us involves relatively little specialized labour insight beyond the regular means the courts 

have at hand when interpreting a statutory provision" and, therefore, if it were to conduct a 

reasonableness review, "we would afford the adjudicator only a narrow margin of appreciation." 

Leaving aside the uncontroversial fact that s. 240 adjudicators indeed apply considerable 

expertise to their home statute, the Court of Appeal's approach in applying a sliding scale of 

deference based on the nature ofthe question has been soundly rejected by this Court. 14 

B. The Adjudicator's Decision Was Reasonable 

10. Based on longstanding principles of statutory interpretation, it was reasonable for the 

adjudicator to follow the overwhelmingly prevalent view that the Code's protection against 

Canadian Administrative Law" (2016) 49(1) Revuejuridique Themis de l'Universite de Montreal (Forthcoming), at 
p. 2), U.S. studies show that Chevron deference appears to have reduced the rate of adjudicative inconsistency in 
interpretation of federal legislation: see Pierce, supra, vol. I, chap. 3.4, at pp 166-171. 
12 Ellis-Don, supra at para. 28; Domtar, supra at p. 798; Commission de Ia sante et de Ia securite du travail c. 
Societe Terminaux Montreal Gateway, 2015 QCCA 542 at para 28. 
13 Communications, Energy and Paperworkers Union ofCanada, Loca/30 v. Irving Pulp & Paper Ltd., [2013] 2 
SCR 458 at paras 6 and 16 (per majority) and paras 75-79 (per dissent). See Daly, supra at p 7. 
14 See e.g. Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, [20 II] 3 SCR 654, at 
para 47; Law Society of New Brunswick v. Ryan, [2003] I SCR 247, at para 46. 
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unjust dismissal requires an employer to establish the equivalent of just cause for dismissal, and 

does not permit dismissal without cause through provision of paid notice. Indeed, having regard 

to those principles and the dominant jurisprudence, the adjudicator's decision was correct. 

(i) Grammatical and ordinary meaning: Dismissal only for cause 

11. The grammatical and ordinary meaning of the phrase "unjust dismissal" (in distinction to 

the common law concept of wrongful dismissal), both on its own and in the labour relations 

context in which it appears, strongly supports the view that the Code extends just cause 

protection to employees. Indeed, from the enactment of s. 240, adjudicators and leading scholars 

have understood its language to prohibit dismissal without justification. For example, in Roberts 

v. Bank of Nova Scotia, G.W. Adams (one of Canada's most experienced and expert labour 

arbitrators) explained "unjustness" as follows: 

I am of the view that when Parliament used the notion of "unjustness" in framing 
s. 61.5, it had in mind the right that most organized employees have under 
collective agreements - the right to be dismissed only for "just cause". I am of 
this view because the common law standard is simply "cause" for dismissal 
whereas "unjust" denotes a much more qualitative approach to dismissal 
cases. Indeed, in the context of modem labour relations, the term has a well 
understood content ... 15 [emphasis added] 

As set out in footnote 9 above, other leading adjudicators and judges have similarly found that 

the grammatical and ordinary meaning of the terms supported this view. This has also been the 

virtually unanimous view oflegal scholars who have examined the provision. 16 

(ii) Overall statutory context 

12. The overall structure of the Code also supports the view that the unjust dismissal 

provision departs from common law notions of wrongful dismissal and offers protection similar 

15 Roberts and Bank of Nova Scotia, [1979] CLAD No 11 at para 16. 
16 B. Etherington, "The Enforcement of Harsh Termination Provisions in Personal Employment Contracts: The 
Rebirth of Freedom to Contract in Ontario," (1990) 35 McGill Law Journal459 at 476-477; K.E. Swinton, "Contract 
Law and the Employment Relationship: The Proper Forum for Reform" in B.J. Reiter & J. Swan, eds, Studies in 
Contract Law (Toronto: Emond Montgomery, 1980) 357 at note 32 at 372-77; G. England, "Codes of Labour 
Rights: Some Canadian Pointers" (1990) 39(3) I.C.L.Q. 557 at p. 565-566; G. England, "Unjust Dismissal in the 
Federal Jurisdiction: The First Three Years" (1982) 12 Man. L.J. 9; Clyde Summers, "The Contract of Employment 
and the Rights oflndividual Employees: Fair Representation and Employment at Will" (1984) 52 Fordham L. Rev. 
I 082 at 1108-11 09; S. Estreicher, "Law commentary: Unjust dismissal laws in other countries: some cautionary 
notes" (1985) 16 Industrial Relations J. 84 at 85, 88. 
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to that provided by just cause provisions in collective agreements. This includes the requirement 

to provide reasons and the wide remedial powers conferred upon adjudicators. In particular, the 

power to reinstate can only be understood as incorporating in the same quintessential remedial 

features of just cause protection found in collective agreements. 

13. From this Court's earliest decisions considering just cause protection in collective 

agreements, it has been understood that, in contrast to the employer's common law right to 

dismiss on reasonable notice, the power to reinstate is a defining feature of just cause protection: 

a. In its 1969 decision in Port Arthur Shipbuilding, this Court (reversing the decisions 
of labour law scholar Harry Arthurs and then-Justice Laskin of the Ontario Court of 
Appeal) held that an arbitrator did not have the statutory authority to substitute a 
lesser penalty for discharge where it found sufficient cause for discipline, but not 
discharge. However, the Court accepted the connection between just cause protection 
and a power to reinstate (albeit only in the absence of any cause for discipline). 17 

b. Eight years later, Chief Justice Laskin, in commenting on the displacement of the 
common law right to dismiss without cause by collective agreement just cause 
provisions, emphasized that "[ c ]ause and penalty are intertwined especially in 
discharge cases."18 In sum, just cause protection goes hand in hand with the power to 
substitute a lesser penalty, and in particular the power to reinstate. 

c. In 1999, this Court adopted Justice Laskin's approach, recognizing the integral 
connection between just cause protection and a power to reinstate. In emphasizing 
the extent to which cause and reinstatement/penalty inquiries are closely entwined, it 
observed that "the offence has to be sufficient to justify the penalty" and that a 
determination of "just and sufficient cause" must relate to "the gravity of the 
punishment imposed in particular."19 

d. In 2004, this Court confirmed that a labour arbitrator's broad range of remedial 
powers, including the power to reinstate, a~plied to dismissal for cause involving 
both culpable and non-culpable misconduct.2 

17 Port Arthur Shipbuilding Ltd. v. Arthurs, [1969] SCR 85 at p 89; Port Arthur Shipbuilding, (1967) 17 LAC I 09 
(Arthurs) at 112; Port Arthur Shipbuilding Ltd. vs. Arthurs [1967] 2 OR 49-73 (Ont. CA): Justice Laskin had found 
that: "The formulae of'just cause' or 'proper cause' or 'reasonable cause' or ~ust and proper cause' which are found in 
collective agreements join to the pragmatic case by case approach a sensible individualization in the assessment of 
punishment for misconduct. Whether the qualifYing word be 'proper' or ~ust', it expresses the duty to act according 
to the circumstances of the case in which an issue of discipline, reaching perhaps to discharge, arises". 
18 Newfoundland Association of Public Employees v. Attorney General (Newfoundland), [1978] 1 SCR 524 at p 530 
19 Heustis v. N.B. Electric Power Commission, [1999] 2 SCR 768 at p 778. 
20 Alberta Union of Provincial Employees v. Lethbridge Community College, [2004] I SCR 727 at paras 40-48. 
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14. Thus, in the collective agreement context, the power to reinstate has served as the key 

remedial mechanism through which just cause protection has displaced the common law right to 

dismiss without cause on reasonable notice, as is also reflected in this Court's increasing 

recognition of the integral connection between reinstatement and just cause protection. The 

inclusion of a power to reinstate in s. 242( 4) of the Code reflects the same historical, functional 

and legal reality. 

15. Moreover, the power to reinstate would serve no meaningful purpose ifthe Code's unjust 

dismissal protection was primarily directed at determining the adequacy of notice or termination 

payments. Indeed, it is difficult to envision why, if the protection is limited to providing adequate 

notice, reinstatement would have been included in the Code at all, or how it could remain a real 

and viable option for employees. As Professor England explained, "it would be repugnant with 

the remedial policy of section 240 if an employer were allowed to dismiss an employee for 

'cause' according to the employer's whim and fancy simply by providing the employee with the 

requisite pay in lieu of notice required to terminate the contract lawfully at common law."21 

16. In this context, the power to reinstate under the unjust dismissal provisions can only be 

explained as reflecting an intention to replicate just cause protection in collective agreements. In 

providing this power, the Code overrides employers' common law wrongful dismissal right to 

dismiss employees without cause by providing reasonable notice. For these reasons, the 

reinstatement power is inconsistent with the Court of Appeal's view that the Code 's protections 

were not intended to fundamentally alter the common law. 

17. Other structural elements in the Code also support the view that the unjust dismissal 

provisions are intended to provide protection similar to just cause protection in collective 

agreements. For example, the exclusion of s. 240 unjust dismissal protection in the case of 

layoffs due to lack of work or discontinuance of a function can be seen to be modeled on the 

broad arbitral consensus that termination of employment on these kinds of economic grounds 

does not attract just cause collective agreement review.22 

21 Iron v. Kanaweyimik Child and Family Services Inc., supra at para 13. 
22 D. Brown eta!., Canadian Labour Arbitration, 4111 (Aurora, Ont.: Thomson Reuters Canada Ltd., 2012) at 7:7400. 
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18. The fact that notice (s. 230(1)) and severance pay (s. 235(1)) are dealt with separately 

from the unjust dismissal protection provides further evidence of a legislative intent that s. 240 is 

directed at something other than the adequacy of notice or severance. Indeed, given that the 

notice and severance provisions existed in the Code prior to the unjust dismissal protection, it is 

difficult to see how it is related to them. Finally, there is no basis to suggest that the Code 

impliedly permits dismissal without cause because it contains an exception from entitlement to 

notice and termination pay where dismissal is for cause. These exceptions simply mean that an 

employee dismissed for cause is not entitled to receive notice or severance pay. Nor does the 

existence of a notice provision imply a right to dismiss at will. The right to notice is an additional 

right that applies where the unjust dismissal provisions are not invoked or are not applicable?3 

(iii) Purpose of the statute: Conferring benefits and redressing power imbalance 

19. This Court has held that special principles of interpretation apply to benefit-conferring 

legislation in general, and to minimum employment standards in particular. These principles 

were articulated in Rizzo & Rizzo Shoes Limited, which held that benefits-conferring legislation 

"ought to be interpreted in a broad and generous manner" and that "[a]ny doubt arising from 

difficulties of language should be resolved in favour of the claimant. "24 This broad and generous 

approach is consistent with the underlying purpose of Part III ofthe Code, which is to redress the 

imbalance of power between employees and employer - an imbalance for which dismissal at 

will, and without justification, is a hallmark?5 As Lamer J. has explained about s. 61.5 of the 

Code, the predecessor provision to s. 242(4), this section is "clearly a remedial provision and 

must accordingly be given a broad interpretation. "26 

23 As set out in paras 24-25 below, this has also been the interpretation of the International Labour Organization's 
The Termination of Employment Convention, I 982 (No. !58) which contains both protection against unjust dismissal 
and requires that notice be provided. 
24 Rizzo & Rizzo Shoes Ltd (Re), [I 998] I SCR 27 at para 36; Abrahams v. Attorney General of Canada, [1983] 1 
SCR 2, at p 10; Hills v. Canada (Attorney General), [1988] 1 SCR 513, at p 537; Machtinger v. HOJ Industries Ltd, 
[I 992] I SCR 986 at I 002- I 005; Interpretation Act, R.S.C., I 985, c. I-21, s. 12. 
25 See Payne v. Bank of Montreal, 20 I 3 FCA 33 (CanLII) at para 81 where the Court explained: "the Code conferred 
statutory protection against unjust dismissal on non-unionized employees ... in recognition ofthe power imbalance in 
the employment relationship"; see also Canadian Imperial Bank of Commerce and Boisvert [1986] 2 FC 431 at 
paras. 7-8. This power imbalance is also reflected in this Court's most recent case Jaw interpreting s. 2(d) of the 
Charter: see Mounted Police Association of Ontario v. Canada (Attorney General), [2015] 1 SCR 3 at paras. 58-59, 
69, 80; Saskatchewan Federation of Labour v. Saskatchewan, [20 15] 1 SCR 245 at para. 56. 
26 Slaight Communications Inc. v. Davidson, [I 989] 1 S.C.R. 1038, Lamer J, (dissenting in part) at p 1072. 
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20. Contrary to these well-established interpretative principles, the court below applied a 

presumption that Parliament did not intend to change the common law when it enacted the 

Code 's unjust dismissal provisions.Z7 Its narrow and restrictive approach runs contrary to this 

Court's consistent approach to broadly and generously interpreting employment standards 

protections, particularly when it comes to termination of employment (as in cases such as 

Machtinger and Rizzo), and to resolving any ambiguities or difficulties of language in benefits

conferring legislation in favour of the claimant (as in Rizzo, Abrahams, and Hills). In the face of 

the Code's beneficial and rectifying purposes, the fundamental premise of the Court of Appeal's 

reasoning cannot stand: the Code does indeed oust the common law.Z8 

21. Further, contrary to the Court of Appeal's view, the adjudicator's interpretation, which is 

consistent with the prior broad arbitral and judicial consensus,29 was not an attempt to "drive 

Parliament's language in the Code higher than what genuine interpretation of Part III of the 

Code ... can bear."30 Rather, it is entirely consistent with the language, context and purpose of the 

Code and with the requisite broad and generous interpretive approach. It is the court below 

which adopted an "overly restrictive" approach in interpreting the unjust dismissal protections, in 

preferring an interpretation that is "inconsistent with the scheme of the Act",31 and in unduly 

tying itself to a presumption in favour of the common law. 

(iv) Specific legislative history 

22. As set out in in paragraphs 77-83 of the Appellant's factum, the legislative history 

confirms that the purpose of the Code 's unjust dismissal protection was to extend to non

unionized employees similar protections against dismissal as are contained in collective 

agreements, and that grievance arbitration jurisprudence was to be used to inform the 

interpretation of "unjust." 

27 Court of Appeal decision, paras 63-69. 
28 For another illustration of the Code's statutory provisions overriding the common Jaw, see discussion in Gendron 
v. Supply and Services Union of the Public Service Alliance of Canada, Local 50057, [1990] I SCR 1298 at p 1317 
regarding the duty of fair representation. Given the purposes of its minimum employment standards protections, the 
conclusion that the statutory provisions "occupy the whole field" (in this case providing additional protection than 
that provided by the common law for dismissal without cause) apply with greater force in this case. 
29 See paragraphs 92 to 98 of the Appellant's factum and the cases cited therein. 
3° Court of Appeal decision, paras. 85-86. 
31 Rizzo, supra at para 36. 
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(v) International law standards 

23. Finally, interpreting s. 240(1) as incorporating just cause protection is also consistent 

with broader international standards, most notably the International Labour Organization's 

("ILO") The Termination of Employment Convention, 1982 (No. 158).32 The court below relied 

on Adjudicator Wakeling's view that the Convention permits an employer to terminate 

employment without cause so long as adequate notice is provided.33 However, the authoritative 

ILO Committee of the Experts has fundamentally rejected this proposition, emphasizing that "the 

question of termination of employment for a valid reason is distinct from that of a worker's right 

to a period of notice and a severance allowance" and that the "Convention requires that there be a 

valid reason for termination of employment ... [since] giving the worker a period of notice does 

not exempt the employer from stating his reasons for terminating the employment."34 

PARTS IV AND V- COSTS AND DISPOSITION OF LEGAL ISSUES 

24. The CLC requests that the appeal be granted, with no order of costs for or against it. The 

CLC also requests that it be granted leave to present oral argument at the hearing of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

January5,20!6 ~ ~~€?'-
Steven M. Barrett I~~ POSkanzer 
Colleen Bauman I Louis Century 
GOLDBLATTPARTNERSLLP 
Solicitors for the Intervener, Canadian Labour Congress 

32 International Labour Organization C 158 - Convention concerning Termination of Employment at the Initiative of 
the Employer (Entry into force: 23 Nov 1985) Adoption: Geneva, 68th ILC session (22 Jun 1982) which replaced 
Rll9- Recommendation concerning Termination of Employment at the Initiative of the Employer Adoption: 
Geneva, 47th ILC session (26 Jun 1963). While Canada has not ratified the Convention, it is persuasive as an 
international legal standard that should inform the interpretation ofthe Code. As well, Canada has ratified the 
International Covenant on Economic, Social and Cultural Rights, 16 December 1966,993 U.N.T.S. 3, 6 I.L.M. 368 
(entered into force 3 January 1976). The Committee on Economic, Social and Cultural Rights, in interpreting 
protection of the right to work in Article 6 of the ICESCR, has relied on its understanding the ILO Convention, 
requires employers "to provide valid grounds for dismissal as well as the right to legal and other redress in the case 
of unjustified dismissal: see Committee on Economic, Social and Cultural Rights, General Comment 18, Article 6: 
the equal right of men and women to the enjoyment of all economic, social and cultural rights (Thirty-fifth session, 
2006), U.N. Doc. E/C.l2/GC/18 (2006) at para 11. 
33 Court of Appeal decision, para 84, citing Chalifoux v. Driftpile First Nation, [2000] CLAD No. 368. 
34 International Labour Organization, Protection Against Unjustified Dismissal (International Labour Conference 
82nd Session 1995) (III4B\82-3C.E95) Report ofthe Committee of Experts, at para 76. 
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PART VII - STATUTES 

Canada Labour Code, R.S.C., 1985, c. L-2 

230. (1) Except where subsection (2) applies, 
an employer who terminates the employment 
of an employee who has completed three 
consecutive months of continuous employment 
by the employer shall, except where the 
termination is by way of dismissal for just 
cause, give the employee either 

(a) notice in writing, at least two weeks before 
a date specified in the notice, of the employer's 
intention to terminate his employment on that 
date, or 

(b) two weeks wages at his regular rate of 
wages for his regular hours of work, in lieu of 
the notice. 

(2) Where an employer is bound by a collective 
agreement that contains a provision authorizing 
an employee who is bound by the collective 
agreement and whose position becomes 
redundant to displace another employee on the 
basis of seniority, and the position of an 
employee who is so authorized becomes 
redundant, the employer shall 

(a) give at least two weeks notice in writing to 
the trade union that is a party to the collective 
agreement and to the employee that the 
position of the employee has become 
redundant and post a copy of the notice in a 
conspicuous place within the industrial 
establishment in which the employee 1s 
employed; or 

(b) pay to any employee whose employment is 
terminated as a result of the redundancy of the 
position two weeks wages at his regular rate of 
wages. 

(3) Except where otherwise prescribed by 
regulation, an employer shall, for the purposes 

Code canadien du travail, L.R.C. (1985), ch. 
L-2 

230. (1) Sauf cas prevu au paragraphe (2) et 
sauf s'il s'agit d'un congediement justifie, 
1' employeur qm licencie un employe qm 
travaille pour lui sans interruption depuis au 
mains trois mois est tenu : 

a) soit de donner a !'employe un preavis de 
licenciement ecrit d'au mains deux semaines; 

b) so it de verser, en guise et lieu de preavis, 
une indemnite egale a deux semaines de salaire 
au taux regulier pour le nombre d'heures de 
travail normal. 

(2) En cas de suppression d'un paste, 
1' employeur lie par une convention collective 
autorisant un employe ams1 devenu 
sumumeraire a supplanter un autre employe 
ayant mains d'anciennete que lui est tenu: 

a) soit de donner au syndicat signataire de la 
convention collective et a 1' employe un preavis 
de suppression de paste, d'au mains deux 
semaines, et de placer une copie du preavis 
dans un endroit bien en vue a l'interieur de 
1' etablissement ou 1' employe travaille; 

b) soit de verser a I' employe licencie en raison 
de la suppression du paste deux semaines de 
salaire au taux regulier. 

(3) Sauf disposition contraire d'un reglement, 
la mise a pied est, pour 1' application de la 
presente section, assimilee au licenciement. 
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of this Division, be deemed to have terminated 
the employment of an employee when the 
employer lays off that employee. 

235. (1) An employer who terminates the 
employment of an employee who has 
completed twelve consecutive months of 
continuous employment by the employer shall, 
except where the termination is by way of 
dismissal for just cause, pay to the employee 
the greater of 

(a) two days wages at the employee's regular 
rate of wages for his regular hours of work in 
respect of each completed year of employment 
that is within the term of the employee's 
continuous employment by the employer, and 

235. (1) L'employeur qui licencie un employe 
qui travaille pour lui sans interruption depuis 
au mains douze mois est tenu, sauf en cas de 
congediement justifie, de verser a celui-ci le 
plus eleve des montants suivants : 

a) deux jours de salaire, au taux regulier et 
pour le nombre d'heures de travail normal, 
pour chaque annee de service; 

b) cinq j ours de salaire, au taux regulier et pour 
le nombre d'heures de travail normal. 

(2) Pour !'application de la presente section: 
(b) five days wages at the employee's regular 
rate of wages for his regular hours of work. a) sauf disposition contraire d'un reglement, la 

mise a pied est assimilee au licenciement. 
(2) For the purposes of this Division, 

(a) except where otherwise provided by 
regulation, an employer shall be deemed to 
have terminated the employment of an 
employee when the employer lays off that 
employee. 

240. (1) Subject to subsections (2) and 
242(3.1), any person 

(a) who has completed twelve consecutive 
months of continuous employment by an 
employer, and 

(b) who is not a member of a group of 
employees subject to a collective agreement, 

240. (1) Sous reserve des paragraphes (2) et 
242(3 .1 ), toute personne qui se croit 
injustement congediee peut deposer une plainte 
ecrite aupres d'un inspecteur si : 

a) d'une part, elle travaille sans interruption 
depuis au mains douze mois pour le meme 
employeur; 

b) d'autre part, elle ne fait pas partie d'un 
may make a complaint m writing to an groupe d'employes regis par une convention 
inspector if the employee has been dismissed collective. 
and considers the dismissal to be unjust. 

(2) Sous reserve du paragraphe (3), la plainte 
(2) Subject to subsection (3), a complaint under doit etre deposee dans les quatre-vingt-dix 
subsection (1) shall be made within ninety days jours qui suivent la date du congediement. 
from the date on which the person making the 

(3) Le ministre peut proroger le delai fixe au 
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complaint was dismissed. 

(3) The Minister may extend the period of time 
referred to in subsection (2) where the Minister 
is satisfied that a complaint was made in that 
period to a government official who had no 
authority to deal with the complaint but that the 
person making the complaint believed the 
official had that authority. 

241. ( 1) Where an employer dismisses a person 
described in subsection 240(1), the person who 
was dismissed or any inspector may make a 
request in writing to the employer to provide a 
written statement giving the reasons for the 
dismissal, and any employer who receives such 
a request shall provide the person who made 
the request with such a statement within fifteen 
days after the request is made. 

(2) On receipt of a complaint made under 
subsection 240(1), an inspector shall endeavour 
to assist the parties to the complaint to settle 
the complaint or cause another inspector to do 
so. 

(3) Where a complaint is not settled under 
subsection (2) within such period as the 
inspector endeavouring to assist the parties 
pursuant to that subsection considers to be 
reasonable in the circumstances, the inspector 
shall, on the written request of the person who 
made the complaint that the complaint be 
referred to an adjudicator under subsection 
242(1), 

paragraphe (2) dans les cas ou il est convaincu 
que 1' interesse a depose sa plainte a temps mais 
aupres d'un fonctionnaire qu'il croyait, a tort, 
habilite a la recevoir. 

241. ( 1) La personne congediee v1see au 
paragraphe 240(1) ou tout inspecteur peut 
demander par ecrit a 1' employeur de lui faire 
connaitre les motifs du congediement; le cas 
echeant, 1' employeur est tenu de lui fournir une 
declaration ecrite a cet effet dans les quinze 
jours qui suivent la demande. 

(2) Des reception de la plainte, l'inspecteur 
s' efforce de concilier les parties ou confie cette 
tache a un autre inspecteur. 

(3) Si la conciliation n'aboutit pas dans un 
delai qu'il estime raisonnable en l'occurrence, 
l'inspecteur, sur demande ecrite du plaignant a 
1' effet de saisir un arbitre du cas : 

a) fait rapport au ministre de l'echec de son 
intervention; 

b) transmet au ministre la plainte, 1' eventuelle 
declaration de 1' employeur sur les motifs du 
congediement et tous autres declarations ou 
documents relatifs a la plainte. 

242. (1) Sur reception du rapport v1se au 
paragraphe 241 (3 ), le ministre peut designer en 
qualite d'arbitre la personne qu'il juge 
qualifiee pour entendre et trancher 1' affaire et 
lui transmettre la plainte ainsi que 1' eventuelle 
declaration de 1' employeur sur les motifs du 

(a) report to the Minister that the endeavour to congediement. 
assist the parties to settle the complaint has not 
succeeded; and 

(b) deliver to the Minister the complaint made 
under subsection 240(1), any written statement 
giving the reasons for the dismissal provided 
pursuant to subsection (1) and any other 
statements or documents the inspector has that 

(2) Pour 1' exam en du cas dont il est saisi, 
l'arbitre : 

a) dispose du delai fixe par reglement du 
gouverneur en conseil; 

b) fixe lui-meme sa procedure, sous reserve de 
la double obligation de donner a chaque partie 
toute possibilite de lui presenter des elements 
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relate to the complaint. 

242. (1) The Minister may, on receipt of a 
report pursuant to subsection 241(3), appoint 
any person that the Minister considers 
appropriate as an adjudicator to hear and 
adjudicate on the complaint in respect of which 
the report was made, and refer the complaint to 
the adjudicator along with any statement 
provided pursuant to subsection 241 (1 ). 

de preuve et des observations, d'une part, et de 
tenir compte de !'information contenue dans le 
dossier, d'autre part; 

c) est investi des pouvoirs conferes au Conseil 
canadien des relations industrielles par les 
alineas 16a), b) etc). 

(3) So us reserve du paragraphe (3 .1 ), 1' arbitre: 

a) decide si le congediement etait injuste; 
(2) An adjudicator to whom a complaint has 
been referred under subsection (1) b) transmet une copie de sa decision, motifs a 

l'appui, a chaque partie ainsi qu'au ministre. 
(a) shall consider the complaint within such 
time as the Governor in Council may by 
regulation prescribe; 

(b) shall determine the procedure to be 
followed, but shall give full opportunity to the 
parties to the complaint to present evidence 
and make submissions to the adjudicator and 
shall consider the information relating to the 
complaint; and 

(c) has, in relation to any complaint before the 
adjudicator, the powers conferred on the 
Canada Industrial Relations Board, in relation 
to any proceeding before the Board, under 
paragraphs 16(a), (b) and (c). 

(3) Subject to subsection (3.1), an adjudicator 
to whom a complaint has been referred under 
subsection ( 1) shall 

(a) consider whether the dismissal of the 
person who made the complaint was unjust and 
render a decision thereon; and 

(b) send a copy of the decision with the reasons 
therefor to each party to the complaint and to 
the Minister. 

(3 .1) No complaint shall be considered by an 
adjudicator under subsection (3) in respect of a 
person where 

(3.1) L'arbitre ne peut proceder a !'instruction 
de la plainte dans l'un ou l'autre des cas 
suivants: 

a) le plaignant a ete licencie en raison du 
manque de travail ou de la suppression d'un 
paste; 

b) la presente loi ou une autre loi federale 
prevoit un autre recours. 

(4) S'il decide que le 
injuste, l'arbitre peut, 
enjoindre a l'employeur: 

congediement etait 
par ordonnance, 

a) de payer au plaignant une indemnite 
equivalant, au maximum, au salaire qu'il aurait 
normalement gagne s'il n'avait pas ete 
congedie; 

b) de reintegrer le plaignant dans son emploi; 

c) de prendre toute autre mesure qu'il juge 
equitable de lui imposer et de nature a 
contrebalancer les effets du congediement ou a 
y remedier. 
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(a) that person has been laid off because of 
lack of work or because of the discontinuance 
of a function; or 

(b) a procedure for redress has been provided 
elsewhere in or under this or any other Act of 
Parliament. 

(4) Where an adjudicator decides pursuant to 
subsection (3) that a person has been unjustly 
dismissed, the adjudicator may, by order, 
require the employer who dismissed the person 
to 

(a) pay the person compensation not exceeding 
the amount of money that is equivalent to the 
remuneration that would, but for the dismissal, 
have been paid by the employer to the person; 

(b) reinstate the person in his employ; and 

(c) do any other like thing that it is equitable to 
require the employer to do in order to remedy 
or counteract any consequence of the 
dismissal. 

Canada Labour Code, R.S.C. 1970, c. L-1 

61.5 (9) Where an adjudicator decides pursuant 
to subsection (8) that a person has been 
unjustly dismissed, he may, by order, require 
the employer who dismissed him to 

(a) pay the person compensation not exceeding 
the amount of money that is equivalent to the 
remuneration that would, but for the dismissal, 
have been paid by the employer to the person; 

(b) reinstate the person in his employ; and 

Code canadien du travail, S.R.C. 1970, chap. 
L-1 

61.5 (9) Lorsque l'arbitre decide conformement 
au paragraphe (8) que le congediement d'une 
personne a ete injuste, il peut, par ordonnance, 
requerir l'employeur 

a) de payer a cette personne une indemnite ne 
depassant pas la somme qui est equivalente au 
salaire qu'elle aurait normalement gagne si elle 
n'avait pas ete congediee; 

b) de reintegrer la personne dans son emploi; 
(c) do any other like thing that it is equitable to et 
require the employer to do in order to remedy 
or counteract any consequence of the 
dismissal. 

c) de faire toute autre chose qu'il juge 
equitable d'ordonner afin de contrebalancer les 
effets du congediement ou d'y remedier. 

------- ------------------------------------------------
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