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PART I - OVERVIEW AND FACTS 

Overview 

1. The appellant, Jonathan David Meer, was found guilty after a lengthy trial of: Arson 

causing damage to one property, Arson with disregard for human life at another property, two 

counts of Extortion, Attemptto obstruct justice, Conspiracy to commit arson, Conspiracy to 

commit extortion, Conspiracy to obstruct justice, and Conspiracy to commit assault. Mr. Meer is 

a man who operates outside the law, using violence and intimidation against anyone crossing his 

interests. As a result of the appellant's crimes, a man was severely burned in his own home, his 

life and the lives of his wife and sister were endangered, and two of his properties were 

completely burned to the ground. The appellant's intimidation tactics not only were designed to 

interfere with, but in fact interfered with two civil proceedings. 

2. After conviction, his obstruction and interference with the justice system (now the 

criminal justice system) persisted over a period of four years during which time he frolicked with 

a number of tactics until eventually floating a metamorphic claim of incompetence of trial 

counsel. He indiscriminately raised and then abandoned a variety of baseless allegations, and 

appears only now, at the second level appeal stage, to have settled on three "key defence issues". 

3. Trial counsel for the appellant was not a model lawyer in all respects. He had failings. 

Those failings (primarily with respect to real estate transactions) were the subject of Law Society 

proceedings, made known to the appellant before his trial began. The appellant, fully infonned 

of counsel's failings, and after receiving independent legal advice, fought to keep this particular 

counsel as his trial counsel against a Crown motion to remove him. Throughout the trial and for 

years subsequent, he had no complaint. Now, however, he attempts to rewrite history with 

claims of pre-existing dissatisfaction, and use his fOrn:ler counsel as his get-out-of-jail card. 
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Statement of Facts 

The civil litigation and history of hostility 

4. The appellant, through his company, borrowed about $8 million on a line of credit from 

the Royal Bank sometime prior to March 2005. The appellant and his wife provided personal 

guarantees for the loan. Stuart Ross was the Bank loans manager assigned to administer the line 

of credit. Eventually, the bank developed some concerns regarding the operation of the business, 

and on July 12, 2005, made a demand that the $8 million be repaid within 14 days.1 

5. When the money was not repaid as required, the Bank successfully applied to have 

PricewaterhouseCoopers appointed as a monitor ofthe appellant's company and Thomas Klaray 

was the PWC employee assigned to take charge. When Mr. Klaray had difficulty obtaining 

necessary information for the monitoring, a court order was obtained requiring the appellant and 

his company to provide information. The appellant, however, was uncooperative. When 

monitoring proved ineffective, the Bank obtained an order appointing PWC as Receiver. The 

court ordered the appellant and his wife to cooperate with the Receiver, but again they did not.2 

6. As Receiver, Mr. Klaray obtained orders to seize several luxury vehicles owned by the 

company and in the possession of the appellant and his family. During the seizure ofthe 

vehicles, on September 16,2005, the appellant yelled threats and obscenities at Mr. K1aray. The 

appellant said to Mr. Klaray: "You better have eyes in the back of your head.,,3 

7. The trial judge found that the appellant was hostile and extremely uncooperative with Mr. 

Klaray while Klaray was carrying out his function as court appointed Monitor and then Receiver 

of the Meer companies.4 

8. Ronald Simpson operated a private financial corporation. The appellant, through his 

corporations, borrowed from Mr. Simpson's company. In 2004, the appellant's companies were 

in default on those loans and owed over $1 million. Mr. Simpson commenced legal proceedings, 

1 Reasons for Judgment attrial, paras 22-25 [Appellant's Record, Vol. I, pages 7-8] 
2 Reasons for Judgment at trial, paras 26-31 [Appellant's Record, Vol. 1, pages 8-9] 
3 Reasons for Judgment at trial, paras 32-36,235 and 349 [Appellant's Record, Vol. 1, pages 9, 41 and 63] 
4 Reasons for Judgment at trial, para 349 [Appellant's Record, Vol. 1, page 63] 
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and in July 2005 a settlement was reached where a portion of the loan was forgiven and the 

appellant was to pay $865,127 over time with interest. The appellant made one payment and 

then defaulted. Mr. Simpson then sued on the settlement.s 

9. James Thorlakson was the lawyer representing Mr. Simpson in the litigation relating to 

the debt. In January 2007, Mr. Thorlakson was successful in obtaining summary judgment for 

over $1 million for Mr. Simpson. Enforcement proceedings then commenced, including an order 

freezing the appellant's assets.6 

10. On the basis of information that the appellant was making efforts to transfer assets in 

contravention of court orders, James Thorlakson on behalf of Mr. Simpson applied for a 

contempt order. As part of that proceeding, documents were served on the appellant's counsel 

on Friday, April 13, 2007. The same day, Ronald Simpson received a telephone call from an 

unidentified male who told him to "cease and desist". That unidentified male was Dustin 

Pisesky. On the instructions of the appellant, Mr. Pisesky went to a pay phone and dialed a 

number provided by the Meers and told the person who answered to "cease and desist and stop 

all accusations.,,7 

11. On the morning of the contempt application, April 16, 2007, Mr. Simpson was at the 

courthouse when he received a call from someone who said, "Mr. Simpson, you have missed the 

deadline. Prepare for a funeral." The appellant and his counsel arrived at the courthouse shortly 

thereafter. Mr. Simpson went to speak with the appellant, and in that conversation the appellant 

said to Simpson, "Don't you blame me for your fucking fire." (Mr. Simpson's summer home had 

been destroyed by arson about three weeks earlier - Count 1 on the Indictment.) Mr. Simpson 

asked the appellant, "What are you going to do? Kill me next?" The appellant responded by 

chest pumping Simpson, and said: "I told you not to fuck with me. Now you know what 

happens when you fuck with me." Due to fears for the safety of his family, Ronald Simpson 

agreed to settle the litigation for $525,000, although his judgment was for over $1 million. Later 

5 Reasons for Judgment attrial, paras 40-43 [Appellant's Record, Vol. 1, page 10] 
6 Reasons for Judgment attrial, paras 44-46 [Appellant's Record, Vol. 1, pageS 10-11] 
7 Reasons for Judgment attrial, paras 79-83 and 373-374 [Appellant's Record, Vol. 1, pages 17 and 69-70] 
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that day, Mr. Simpson received another call from the same person who had called him that 

morning. This time the caller said only, "Good decision."g 

12. The appellant did not pay the reduced settlement amount by the agreed upon due date of 

November 1, 2007, and in fact there had been indications in advance that payment was unlikely. 

Mr. Simpson therefore instructed Mr. Thorlakson to take steps to have the settlement set aside, 

and by November 1,2007, Mr. Thorlakson had advised the appellant's counsel of those 

instructions.9 

13. The litigation continued, as did the ongoing hostility. During a cross-examination session 

on December 19,2007, the appellant made threatening gestures towards Ronald Simpson, and 

made veiled threats to Mr. Simpson's lawyer, James Thorlakson. lO 

14. Sometime not long before December 20,2007, Eileen Simpson (Ronald's wife) answered 

her husband's cell phone. An anonymous male voice told her to "stop the suit." On December 

20,2007, James Thorlalcson examined Loreena Meer (the appellant's wife). Ronald Simpson 

was present for the examination. At the conclusion of the examination, on her way out of the 

room, Mrs. Meer said to Mr. Simpson: "We know where you live, we are going to get yoU."ll 

That very evening, an attempt was made by Mr. Meer's son and some friends to assault both 

Simpson and Thorlackson at their homes, and the Simpson residence was burned to the ground 

(Count 3 on the Indictment). 

15. On January 7, 2008 (just days after the arson of Simpson's Edmonton residence), Ronald 

Simpson received another threatening calIon his cell phone. The caller said, "You've been 

warned, now cease and desist.,,12 

16. On January 25, Eileen Simpson again answered her husband's cell phone. An 

anonymous male caller threatened to kill their son and grandchildren. As a result of that call, the 

Simpsons decided they had to stop the lawsuit. Their lawyer arranged a settlement to accept 

8 Reasons for Judgment at trial, paras 84-88 [Appellant's Record, Vol. 1, pages 17-18] 
9 Reasons for Judgment at trial, para 89 [Appellant's Record, VoL I, page 18] 
10 Reasons for Judgment at trial, paras 120-123 and 373-374 [Appellant's Record, VoL 1, pages 23-24 and 69-70] 
11 Reasons for Judgment at trial, paras 125 and 172 [Appellant' Record, Vol. 1, pages 24 and 30] . 
12 Reasons for Judgment at trial, para 185 [Appellant's Record, VoL I, page 32] 
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significantly less than claimed. After the appellant was arrested, that settlement was set aside. 

Mr. Simpson has subsequently recovered some of what was owed, but not all.13 

Factual findings regarding the arsons and intimidation tactics 

17. Dustin Pisesky was a friend of Christopher Meer, the appellant's sou. He was frequently 

a guest in the Meer family home, and often joined the family for meals. On several occasions he 

went with the Meer family on trips to their residence in Kelowna.14 

18. In March 2007, the appellant asked Dustin Pisesky to go with Christopher, to "scope out" 

the Simpson cabin at Pigeon Lake. The appellant described the cabin and its location. Mr. 

Pisesky then went with Christopher Meer to the cabin, where Christopher Meer took a picture of 

the cabin with his cell phone and sent it to someone. Cell phone evidence confirmed the 

communication was between Christopher Meer's cell phone and the appellant's cell phone. IS 

19. In the very early hours of March 25,2007, Dustin Pisesky deliberately set fire to the 

summer residence of Rouald Simpson at Mulhurst on Pigeon Lake. Pisesky was again 

accompanied by Christopher Meer. Mr. Simpson was asleep in the residence when the fire 

began. He escaped with his life, but his pet dog was killed and the fire totally destroyed the 

residence. The fire also destroyed the cabin next dOOr. 16 

20. Later that same day, Dustin Pisesky was invited to the Meer residence for dinner. After 

dinner, the appellant, Christopher Meer and Dustin Pisesky discussed the fire. The appellant 

gave Christopher Meer and Dustin Pisesky cigars and congratulated them on ajob well done. 

The appellant showed Pisesky photos of the remains of the Simpson cabin, and told Pisesky that 

the cabin next door had also been destroyed. The appellant told Mr. Pisesky he would give him 

5000 shares in the appellant's business as payment for the job he had done. No shares were ever 

put in Mr. Pisesky's name, however. 17 

13 Reasons for Judgment at trial, paras 186-189 [Appellant's Record, Vol. 1, page 32] 
14 Reasons for Judgment at trial, paras 49 and 237 [Appellant's Record, Vol. 1, pages lland 41] 
15 Reasons for Judgment at trial, paras 52-56 and 339 [Appellant's Record, Vol. 1, pages 12 and 60-61] 
16 Reasons for Judgment at trial, paras 1,70 and 339 [Appellant's Record, VoL 1, pages 4, 14 and 60-61] 
17 Reasons for Judgment at trial, paras 72-75 and 339 [Appellant's Record, Vol. 1, pages 15 and 60-61] 
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21. Sometime prior to November 3,2007, the appellant, Dustin Pisesky and Christopher 

Meer had a conversation in the Meer residence basement. The appellant wanted to send another 

message to Ronald Simpson. The appellant said it would be a "kick in the nuts" to burn the same 

place down twice (referring to the Simpson cabin which was being rebuilt). Dustin Pisesky 

refused to have anything to do with burning that cabin a second time. 18 

22. In another conversation in the Meer basement, either the appellant or his son in the 

appellant's presence asked Dustin Pisesky ifhe could acquire a paintball gun. Mr. Pisesky 

obtained a paintball gun and delivered it to Christopher Meer. Later that day, Mr. Pisesky and 

Christopher Meer drove to a dollar store for Christopher Meer to buy some marbles to shoot out 

of the gun in order to send a message. 19 

23. On November 2 and 3, 2007, the appellant's son, Christopher Meer, used a paintball gun 

to shoot marbles at and break windows at the residences of Thomas Klaray (the PWC Receiver), 

James Thorlakson (Ronald Simpson's lawyer) and Stuart Ross (the RBC loans manager). 

Members of the Klaray, Thorlakson, and Ross families were in the residences at the time of the 

shooting.2o 

24. The trial judge found it proven that the marble shooting activities were undertaken 

pursuant to a common intention of the appellant and Christopher Meer to send messages to three 

of the appellant's enemies (Thomas Klaray, James Thorlakson and Stuart Ross), and that the 

appellant was involved in the determination that the shooting of marbles from a paintball gun to 

cause damage to the residences of these enemies would be undertaken in furtherance of that 

common intention.21 

25. After the shooting incidents, in part because of concerns for Stuart Ross's safety, the 

Royal Bank decided to discharge the writ it had registered against the Meer residence.22 

26. On November 3, 2007, Christopher Meer, with the assistance of Dustin Pisesky, set fire 

to the residence of Thomas Klaray. Mr. Klaray, his wife, and two adult children were asleep in 

18 Reasons for Judgment attrial, para 90 [Appellant's Record, Vol. 1, page 19] 
19 Reasons for Judgment attrial, paras 93-94 [Appellant's Record, Vol. 1, page 19] 
20 Reasons for Judgment at trial, para 2 [Appellant's Record, Vol. 1, page 4] 
21 Reasons for Judgment at trial, para 353 [Appellant's Record, Vol. 1, pages 64-65] 
22 Reasons for Judgment at trial, para 106 [Appellant's Record, Vol. 1, page 21] 
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the residence when the fire began. They all escaped, and the damage from the fire was confined 

to the garage?3 

27. The trial judge was not satisfied that the appellant had knowledge that commission of this 

arson was a probable consequence of the common purpose of intimidation on this occasion. As a 

result, the appellant was acquitted ofthis arson?4 

28. A laptop later seized by police from the appellant's home was found to contain a 

photograph of Stuart Ross's home and evidence of a Mapquest search of James Thorlakson's 

address made on December 16, 2007?5 

29. A daytimer seized from the appellant's vehicle contained the names and particulars 

(home address, telephone number, licence plate number, mother's home address) of all of the 

victims of these crimes (Ronald Simpson, Thomas Klaray, Stuart Ross, James Thorlakson) and 

of others with whom the appellant had experienced trouble of some sort. The appellant's wife 

testified that the purpose of the list of names and particulars was to "keep track of everyone who 

ever screwed us over." The daytimer also held a number of identification cards and a cheque 

book, all in the appellant's name.26 

30. A few days prior to December 20,2007, Dustin Pisesky, Christopher Meer and the 

appellant again met in the basement of the Meer residence. The appellant said he wanted to send 

another message to Ronald Simpson. The appellant suggested to Dustin Pisesky that he pretend 

to be a gas man to get the door of Ronald Simpson's house open, lure Mr. Simpson outside, and 

beat him up. The appellant and Christopher Meer had Mr. Simpson's address, which they said 

they obtained by following him.27 

31. On December 20, 2007, Dustin Pisesky rang the front doorbell of Ronald Simpson's 

residence. Nicholas Radloff and Christopher Meer were waiting nearby but out of sight. Their 

23 Reasons for Judgment at trial, para 3 [Appellant's Record, VoL 1, page 5] 
24 Reasons for Judgment at trial, para 358 [Appellant's Record, VoL 1, page 65] 
25 Reasons for Judgment at trial, para 213 [Appellant's Record, VoL 1, page 36] 
26 Reasons for Judgment at trial, paras 212, 245, 272 and Appendix B para 35 [Appellant's Record, Vol. 1, pages 35, 
42,47 and 105-106] 
27 Reasons for Judgment at trial, paras 127 and 363 [Appellant's Record, Vol. 1, pages 24 and 66-67] 
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plan was to lure Mr. Simpson out ofthe residence and beat him up. However, the plan did not 

succeed and was abandoned.28 

32. After leaving the Simpson home, Christopher Meer made a call on his cell phone to the 

appellant's cell phone, and said: "Plan didn't work, should we go to plan B?" At the conclusion 

of that call, Christopher Meer said: "The big man says the Molotov is the way to gO.,,29 

33. The three men (Pisesky, Radloff and Meer) then attended at James Thorlakson's 

residence with a plan to lure him outside and beat him up. Again, the plan did not succeed and 

was abandoned.3o 

34. While the evidence proved the appellant's participation in the conspiracy to assault 

Ronald Simpson, the evidence did not prove his participation in the conspiracy to assault James 

Thorlakson. The appellant was therefore acquitted ofthat charge?! 

35. Later on December 20, 2007, someone threw a Molotov cocktail into Ronald Simpson's 

Edmonton home. The male person who threw the Molotov cocktail said: "You should have 

taken the deal." Mr. Simpson, his wife and his sister all escaped the fire, although Mr. Simpson 

suffered serious burns. The house was completely destroyed. Nicholas Radloff had carried a 

fuel container to the scene and was in the Simpson backyard immediately before the Molotov 

cocktail was thrown, and Dustin Pisesky was waiting nearby in a vehicle to drive the group 

(including Christopher Meer) away from the scene.32 

36. Christopher Meer and Dustin Pisesky returned to the Meer residence that night. 

Christopher Meer told the appellant it was all done and the appellant responded, "Goodjob." 

The three men then went upstairs and looked out the window at the glow from the fire in the sky. 

As payment for what he had done, Dustin Pisesky received a snowmobile from the appellant. 33 

28 Reasons for Judgment at trial, para 4 [Appellant's Record, Vol. 1, page 5] 
29 Reasons for Judgment at trial, paras 137-138, 326, and 363-364 [Appellant's Record, Vol. 1, pages 25,57 and 66-
68] 
30 Reasons for Judgment at trial, para 4 [Appellant's Record, Vol. 1, page 5] 
31 Reasons for Judgment at trial, para 423 [Appellant's Record, Vol. 1, page 78] 
32 Reasons for Judgment at trial, paras 6 and 363-364 [Appellant's Record, Vol. 1, pages 5 and 66-68] 
33 Reasons for Judgment at trial, paras 149, 190 and 363-364 [Appellant's Record, Vol. 1, pages 27,32 and 66-68] 
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The post-offence conduct 

37. On February 26, 2008, Dustin Pisesky was interviewed by police. The appellant 

contacted his son that day and their telephone call was intercepted. The appellant called to find 

out how Dustin Pisesky's interview went. When he heard it had gone badly, the appellant was 

concerned. The appellant referred to Pisesky's "weakness" and "'chink in the chain", and 

suggested to Christopher Meer that they had to expect the worst and assume Dustin Pisesky had 

"a problem with inside his shirt." The appellant advised his son that the most important thing 

was "communication from a go forward basis. If you've got a horse with a broken leg is the best 

way to put it. You're not going to waste a lot of time with that horse.,,34 

38. At the same time as the telephone call between the appellant and his son, Dustin Pisesky 

and Christopher Meer were communicating by text messages. Christopher Meer was informing 

the appellant of the texts as they were received and he and the appellant discussed Christopher's 

responses before they were sent. Dustin Pisesky had been taken to hospital from the police 

station and he asked Christopher Meer to meet him at the hospital. The appellant and 

Christopher Meer were apprehensive that this was part of a trap set by police, and the appellant 

recommended Christopher not go to the hospital at night.35 

39. In a conversation between Dustin Pisesky and the appellant on Aprill, 2008, the two 

men discussed the police investigation. The appellant said: "Their number one strategy is to get 

somebody to talk about some fuckin' thing. Turn against Dave. Even the family, even the 

family. Like Josh, like how fuckin' are stupid are you mother fuckers? He's only your son-in

law, and try to get him to fuckin' talk." The appellant also said: "Anybody that fuckin' rolls 

knows that they're fuckin' you know like why would you say anything against the fuckin' 

family." He said that the consequence of anybody rolling on Dave would be that they would go 

for a swim.36 

34 Reasons for Judgment at trial, paras 199-202 [Appellant's Record, Vol. 1, page 34] 
35 Reasons for Judgment at trial, paras 203-204 [Appellant's Record, Vol. 1, page 34] 
36 Reasons for Judgment at trial, paras 220-223 [Appellant's Record, Vol. 1, pages; 37-38] 
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40. The trial judge concluded that in almost all ofthe intercepted calls involving the 

appellant, it was clear the appellant's objective was to do everything he possibly could to prevent 

the truth regarding these crimes from being revealed.37 

The defence theory at trial 

41. The appellant testified and denied having any involvement in the offences. He testified 

that he had no Imowledge of the participation of his son and Dustin Pisesky in the offences until 

they confessed to him on December 29,2007, while they were away on a snowmobiling 

holiday. The appellant claimed that the revelation caused tension between him and Dustin 

Pisesky, and was the reason Dustin Pisesky left the Meers and returned home several days 

earlier than planned. The appellant said that he was concerned that he would be accused. He 

sought legal advice, and was advised by counsel to say nothing to anyone. The appellant passed 

that advice on to his son and Dustin Pisesky.38 

42. The trial judge, however, rejected the appellant's testimony, finding the claim that Dustin 

Pisesky's confession caused tension and concern was inconsistent with the appellant's later 

intercepted conversations with Mr. Pisesky. In particular, it was inconsistent with an April 1, 

2008 conversation between the appellant and Dustin Pisesky in which they found humour in 

Christopher Meer's apparent past enthusiasm for a return to Ronald Simpson's rebuilt cabin to 

burn it down again.39 

The pre-trial motion by the Crown to remove trial counsel 

43. On the first day of trial, trial counsel appeared together with another senior defence 

counsel, Mr. Peter Royal, QC. Mr. Royal was counsel for trial counsel in trial counsel's Law 

Society proceedings, and he advised the court that earlier that morning the.Law Society had 

placed conditions on trial counsel's ability to practice. The conditions permitted trial counsel to 

continue with Mr. Meer's trial, but only after full disclosure to Mr. Meer of the circumstances 

and concerns of the Law Society. Mr. Meer had previously been aware generally that his trial 

counsel had outstanding issues with the Law Society, but had not previously been advised of the 

37 Reasons for Judgment at trial, para 301 [Appellant's Record, Vol. 1, pages 52-53] 
38 Reasons for Judgment at trial, paras 227-241 [Appellant's Record, Vol. 1, pages 38-42] 
39 Reasons for Judgment at trial, paras 251-268 [Appellant's Record, Vol. 1, pages 43-47] 
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nature of the allegations. Court was adjourned so that Mr. Meer could be informed, 

independently advised, and detennine his position.4o 

44. The next morning, Mr. Meer, having been fully informed and having received 

independent legal advice from another highly respected member ofthe criminal bar, provided 

instructions to the court. Mr. Meer's written instructions stated about his trial counsel: "I have 

full confidence in his ability to properly represent me in connection with these matters." and "I 

wish him to continue acting for me notwithstanding the serious allegations of professional 

misconduct he is facing. ,,41 

45. The Crown nonetheless sought to have trial counsel removed as counsel for Mr. Meer, 

arguing that the removal of counsel was necessary to ensure: a fair trial for Mr. Meer; the 

appearance of a fuir trial; that Mr. Meer would receive the effective assistance of competent 

counsel; the integrity of the trial process; and the maintenance of public trust and confidence in 

the administration of justice. The Crown's application was prompted by the concern that if 

convicted Mr. Meer might raise trial counsel's competence and integrity as a ground of appeal. 42 

46. The trial judge, properly recognizing that counsel's conduct in other matters was of no 

relevance, dismissed the Crown's application.43 

47. With the Court, Crown counsel, and Mr. Meer all well aware of the concerns relating to 

trial counsel's competence, the trial continued. At no time throughout the trial or for more than 

two years following, was any complaint voiced by Mr. Meer about the way his counsel 

conducted the trial. 

The development of the allegation of incompetence 

48. The appellant filed his factum and had his appeal scheduled for hearing in the Court of 

Appeal more than two years after conviction. Nothing in the materials then filed suggested any 

claim of incompetence of counsel. 

40 Ruling of Burrows J dated Sept. 16,2010, paras 5·7 [Respondent's Record, pages 2·3] 
41 Ruling of Burrows J dated Sept. 16,2010, para 8 [Respondent's Record, page 3] 
42 Ruling of Burrows J dated Sept. 16,2010, paras 9 and 24 [Respondent's Record, pages 3 and 8] 
43 Ruling of Burrows J dated Sept. 16,2010, para 24 [Respondent's Record, page 8] 
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49. The day before the scheduled hearing, the appellant sought an adjournment ofthe hearing 

in order to bring an allegation of incompetence of counsel. The allegation at that time: "it can 

no longer be presumed that Mr. Juneja had the disclosure materials at hand when he prepared for 

trial- ifhe prepared at all." Two weeks later that allegation was abandoned when appellate 

counsel realized the allegation was unfounded, and the incompetence claim later morphed into 

something else.44 

50. By July 2013, the most significant issue being raised by the appellant in connection with 

his claim of incompetence was an allegation that trial counsel failed to make efforts to locate the 

appellant's son, Christopher Meer, who at that time was a fugitive.45 By November 2013, that 

allegation had also been abandoned. The appellant then filed an affidavit awash with allegations 

- some overt, some inferential, some purely speculative, and some amounting to nothing more 

than the appellant's subjective opinion. At the eventual hearing of the appeal in 2014, many of 

those claims were abandoned.46 

51. Long before making any claim of incompetence known to trial counsel, the appellant 

removed all documentation relevant to such a claim from trial counsel's control. The appellant 

had his daughter pick up the entire file, including all of trial counsel's notes. After incompetence 

was claimed, the appellant refused access to trial counsel's file.47 This left trial counsel to 

respond to allegations made three years after the events in question without the assistance ofms 

notes to aid his memory. This also prevented the Crown respondent from conducting any 

meaningful inquiry into the allegations, and prevented the Court of Appeal from having a full 

picture of the relevant events. 

52. Additionally, the appellant restricted the scope of any inquiry into the claims of 

incompetence by providing a remarkably limited waiver of privilege with respect to trial counsel, 

and by refusing to waive privilege with respect to other counsel who were in a position to 

44 Adjournment Request dated Jan. 28,2013 [Respondent's Record, page 11] and Follow up Correspondence dated 
Feb. 11,2013 [Respondent's Record, pages 34-35] 
45 Affidavit of A. Juneja, para 10 [Appellant's Record, Vol. 4, pages 249-250] 
46 See Appellant's factum, para 26 and Majority Judgment of the Court of Appeal, para 46 [Appellant's Record, Vol. 
1, pages 145-146] 
47 Affidavit of A. Juneja, para 2 [Appellant's Record, Vol. 4, pages 247-248]; Affidavit ofT Bodnar [Respondent's 
Record, pages 36-44]; Majority Judgment of the Court of Appeal, paras 39-41 [Appellant's Record, VoL 1, pages 
143-144] 
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provide relevant information in relation to a proper assessment of the allegations. The waiver of 

privilege given to trial counsel limited him to "information that you were aware of on or before 

January 26, 2011". The appellant would not permit trial counsel to provide any infonnation to 

the respondent or to the Court of Appeal that trial counsel came to learn of after January 26, 

2011, and would not permit trial counsel to produce any records unless they were in trial 

counsel's possession as of January 26, 201 L Despite that he claimed to have had concerns about 

counsel's competence prior to and throughout the course ofthe trial, the appellant refused to 

waive privilege with respect to Ms. Mona Duckett, the counsel from whom he had received 

independent legal advice specifically with respect to his decision to proceed with his trial counsel 

of choice. Despite relying on his assertion regarding information from the Law Society 

proceeding, "Had I been aware [ ... ] I would have retained another lawyer", the appellant refused 

to waive privilege with respect to Mr. Peter Royal, QC, the lawyer who had provided him with 

detailed information regarding the Law Society proceedings. At the same time as this trial was 

ongoing, and for several months thereafter, the appellant had other counsel representing him in 

connection with another of his criminal cases, and he chose that other counsel initially as his 

appellate counsel for his appeal in this case. During the period of time that other counsel was 

involved, no suggestion of incompetence was made. The appellant, however, specifically 

refused to waive privilege with respect to that counsel, effectively preventing any inquiry into 

the explanation for the very late development of the allegation of incompetence. 48 

Allegation of incompetence #1 - no objection to privileged calls 

53. The appellant's first complaint is with trial counsel's failure to object to the admission of 

certain intercepted communications on the basis of spousal privilege. 

54. The evidence at trial included Exhibit 25 - a CD containing recordings of 197 intercepted 

communications, and Exhibit D - three binders containing transcripts to be used as an aid to 

Exhibit 25. Included amongst those 197 interceptions were 4 that the Crown has conceded on 

48 Appellant's affidavit, paras 8,23, and Exhibit A [Appellant's Record, VoL 4, pages 192-194]; Affidavit ofT 
Bodner [Respondent's Record, pages 36-44]; Affidavit of A Juneja, paras 4-5 [Appellant's Record, Vol. 4, pages 
248-249]; Majority Judgment of the Court of Appeal, paras 37-38 [Appellant's Record, VoL 1, pages 142-143] 
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appeal would fall within the spousal privilege category and would have been excluded had the 

issue been raised at trial.49 

55. None ofthe four interceptions that are privileged communications played any role in the 

trial judge's reasons. The appellant has never argued that any ofthose four communications was 

material to his conviction, or that exclusion of any of those four communications would have had 

any effect on the verdict. 

56. Two other conversations were referenced in the trial judge's reasons for judgment. One 

(Tab 173 of Exhibit D), is a conversation in which the parties acknowledge that their 

conversation is not a private one. (The "my daytimer" call)50 The second (Tab 125 of Exhibit 

D), is a conversation between the appellant, speaking on a public phone in the Edmonton 

Remand Centre, and his wife. (The "connect the dots" call)51 The respondent has not conceded 

that either of these two calls would have been ruled inadmissible, had there been any objection 

taken. 

57. Trial counsel did not make a specific obj ection to any particular intercepted 

communication evidence at trial on the basis of privilege. Trial counsel did object to the 

admissibility of the entire body of wiretap evidence on other grounds, but was unsuccessful. 

Trial counsel had also considered, during his pretrial preparation, the possibility of a Garofoli 

challenge to the wiretap evidence, but did not pursue that strategy because he did not see a basis 

for such a challenge and because he believed it would have been a poor tactical decision in the 

context of this trial. He discussed that issue with the appellant and obtained the appellant's 

instructions to proceed in the manner he did with respect to the wiretap evidence.52 

58. Although the issue of spousal privilege was not one that trial counsel gave any real 

consideration to, trial counsel explained that was primarily because early in his preparation of the 

49 The four calls are not reproduced in the respondent's sec record as they have no relevance to any issue on 
appeal, but for identification purposes the four calls acknowledged to be privileged are those in Exhibit D, Tabs 3,4, 
10 and 29. 
50 Exhibit D, Tab 173 [Respondent's Record, Tab 6]; Reasons for Judgment at trial, para 278 [Appellant's Record, 
Vol. 1, page 49] 
51 Exhibit D, Tab 125 [Respondent's Record, Tab 5]; Reasons for Judgment at trial, paras 295-297 [Appellant's 
Record, Vol. 1, pages 51-52] . 
52 Affidavit of A Juneja, paras 22-23 [AppeUant's Record, Vol. 4, page 254] 
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appellant's defence, it appeared to him that Mrs. Meer was going to be a necessary defence 

witness in the case. 53 

59. The trial judge made a finding of fact that the appellant and his wife were fully aware that 

their calls were being intercepted, and in particular made a finding of fact that during the 

"connect the dots" call (Exhibit D, Tab 125), both the appellant and his wife were aware the call 

was being intercepted as they conducted it. 54 

60. When the appellant testified, he gave evidence in relation to the "my daytimer" call as 

part of his evidence in-chief.55 During cross-examination he was questioned about his statements 

in the "connect the dots" conversation. 56 

Allegation of incompetence #2 - failure to retain an expert and/or object to the 
admission of the exemplar 

61. The appellant's second complaint is that his trial counsel did not retain a handwriting 

expert to analyse the handwriting of the hit list contained in the seized daytimer, and also that his 

trial counsel did not object to the Crown's introduction of an exemplar of his handwriting after 

handwriting became an issue during the appellant's testimony in-chief. 

62. In the Court of Appeal below, the appellant did not seek to introduce any handwriting 

analysis evidence, The absence of any such evidence on his application was a significant factor 

in the majority's conclusion that the outcome of the trial would not have been affected.57 

63. Identification of the handwriting in the daytimer was not part of the Crown's case at trial. 

The Crown's theory linked the hit list in the day timer to the appellant by evidence that the 

daytimer was seized from a vehicle the appellant was known to drive and which he and his son 

had driven in from southern Alberta the night before the search, as well as evidence of the 

contents ofthe daytimer, which included the appellant's health card, his Range Safety card, his 

Yacht Club key card, his golf club membership card, his bank card, and his cheque book. 

Handwriting first became an issue when the appellant testified in his own defence, and said that 

53 Affidavit of A Juneja, para 24 [Appellant's Record, Vol. 4, pages 254-255] 
54 Reasons for Judgment at trial, paras 225 and 294 [Appellant's Record, Vol. 1, pages 38 and 51] 
55 Evidence of JD Meer, pages 1153-1156 [Appellant's Record, Vol. 3, pages 70-73] 
56 Evidence ofJD Meer, pages 1282-1284 [Appellant's Record, Vol. 3, pages 199-201] 
57 Majority Judgment of the Court of Appeal, para 52 [Appellant's Record, Vol. 1, page 147] 
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the seized daytimer was either his wife's or his son's. He was specifically referred to the hit list 

entries and denied that those were his writing. 58 On the first day of cross-examination, the 

Crown had the appellant identify his handwriting first from his signature on cheques from the 

chequebook found in the day timer. The appellant acknowledged his signature there. 59 On the 

second day of cross-examination, the appellant admitted that only his immediate family would 

have access to that day timer, and that the handwriting for the hit list did not look like his wife's 

handwriting. He said that his son's handwriting was similar to his own.60 After a weekend 

break, on the third day of cross-examination, the Crown put to the appellant a written police 

statement made by him in 2005. He identified the writing in that statement as his handwriting. 

The Crown entered the 2005 statement into evidence as an exemplar ofthe appellant's 

handwriting. Initially defence counsel objected to the introduction of the exemplar, and obtained 

an adjournment to look for authority in support of his objection. Following the adjournment, the 

objection was withdrawn and the document became Exhibit 48.61 

64. Despite the appellant's contrary evidence, Mrs. Meer testified that the day timer was hers, 

and the hit list was her "Bad Persons list" or "Big Prick list" ~ "It's everybody that's ever done 

any wrong ever to us, owes us money. People that are just complete pieces of crap." She also 

claimed that she was the only person who had access to the daytimer (despite the contrary 

evidence given by her husband, and the evidence that her husband and son had been the most 

recent occupants of the vehicle from which the daytimer was seized).62 In cross-examination, 

Mrs. Meer identified a number of items of her own handwriting. She claimed that two distinctly 

different handwritings in the daytimer were both hers. She then identified an exemplar of her 

handwriting, which became Exhibit 49, and then gave evidence that she has many different styles 

of handwriting because she is speciaL 63 

65. When cross-examined on his affidavit for purposes of the appeal, trial counsel testified 

that the evidence given by Mr. and Mrs. Meer was not consistent with the information they had 

previously given him. Trial counsel testified that both the appellant and Mrs. Meer had 

58 Evidence ofJD Meer, pages 1091, 1100-1101 [Appellant's Record, Vol. 3, pages 8 and 17-18] 
59 Evidence of JD Meer, pages 1182-83 [Appellant's Record, Vol. 3, pages 99-100] 
60 Evidence ofJD Meer, pages 1284-1287 [Appellant's Record, VoL 3, pages 201-204] 
61 Evidence ofJD Meer, pages 1358-1360 [Appellant's Record, Vol. 3, pages 275-277] 
(i2 Evidence ofL Meer, pages 1369-1383, 1402 [Appellant's Record, Vol. 4, pages 4-18 and 37] 
63 Evidence ofL Meer, pages 1411-1422 [Appellant's Record, Vol. 4, pages 46-57] 
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previously told him that the handwriting was Christopher Meer's, and that Mr. Meer was to 

testify to that. Trial counsel was asked if he would have called the appellant to testify had he 

known earlier that the Crown had a handwriting exemplar. He said he would have discussed the 

issue with the appellant, but "Mr. Meer was adamant on testifying, so even if I had it, I don't 

know that I would have convinced him not to testify, but at the same time, I thought it was in his 

interest to testify [ ... ] it would have been irrelevant to whether or not he took the stand because it 

would have went in anyways and it would have just been something they relied upon for cross

examination. [ ... J I would have to say that I think that he would still be testifying but I can't say 

to a certainty.,,64 

66. The appellant did not provide any evidence that he would have chosen not to testify at 

trial had he known there were samples of his handwriting accessible to investigators. 

67. The majority of the Court of Appeal found that, given the Crown's strong case, ifthe 

appellant had not testified conviction was inevitable.65 

Allegation of incompetence #3 - failure to investigate & failure to be in a conflict of 
interest 

68. The appellant alleges that it was incompetent of trial counsel to fail to investigate whether 

or not the key Crown witness (who was also an accomplice) had also committed another arson. 

69. Dustin Pisesky was a disreputable Crown witness. He was an accomplice, and he was a 

witness who had entered into an agreement to obtain some benefit in return for his cooperation. 

He was an admitted arsonist and liar. He was a Vetrovec witness, and his testimony was 

properly deserving of special scrutiny. 

70. The appellant's characterization of the plea agreement (para 19 of his factum), however, 

is brazenly false and misleadingly suggests impropriety on the part of Crown counseL The plea 

agreement contained no requirement that the witness impress the Crown or anyone else. Like 

any ethical witness agreement, all that was sought was a truthful statement and truthful 

testimony. The appellant has not included the plea agreement in his materials before this court, 

64 Cross-examination of A Juneja, [Appellant's Record, VoL 4, pages 335 and 337-338] 
65 Majority judgment of the Court of Appeal, para 56 [Appellant's Record, VoL 1, page 148] 
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preferring instead to give only his misleading characterization of it. The respondent does include 

the agreement, which was an exhibit at the trial.66 

71. During the trial, Pisesky was asked ifhe had committed any arsons other than the three 

he had been convicted of. He testified he had not. He was specifically asked if he had burned 

down a rental property owned by his father. He denied that. 67 

72. In his affidavit provided in support of his claim of incompetence, the appellant claimed 

that his trial counsel told him that Pisesky was a suspect in an arson investigation related to 

Pisesky's father's rental property. The appellant speculated that trial counsel did nothing to 

obtain records relating to that suspected arson. The appellant attested that the purpose of such an 

investigation would be "to cast doubt on his evidence that he was being led by Christopher Meer 

in the arsons in this case, and that Pisesky was introduced to the art of arsons in this case. This 

would discredit his evidence in general and create a reasonable doubt.,,68 

73. In his response to this allegation, trial counsel denied the appellant's version of their 

discussion on this issue. Trial counsel explained that he had received, in the disclosure for this 

case, a fire investigator's report relating to a fire at Pisesky's father's property. It was not an 

arson report. The report concluded the fire was a result of an electrical fault. The date of that 

fire post-dated the offences in this case. Nonetheless, trial counsel explained that he still had 

suspicions and discussed those suspicions with another defence counsel connected with the case. 

Neither trial counsel nor the defence counsel he consulted saw any realistic possibility of 

disproving the fire investigator's conclusion.69 

74. In the five years since the appellant's trial, the appellant has not produced any evidence to 

support any suggestion that there was any arson at any property ofPisesky's father, that Dustin 

Pisesky was involved in any such arson if there ever was one, or that any such arson ifthere was 

one pre-dated the offences in this case and could therefore "cast doubt on his evidence ... that 

Pisesky was introduced to the art of arsons in this case." The appellant did not, before the Court 

of Appeal below, or before this court, demonstrate what any investigation would have produced. 

66 Exhibit 27 - Pisesky Plea Agreement [Respondent's Record, pages 57-59] 
67 Evidence ofD. Pisesky, page 694 [Appellant's Record, VoL 2, page 185] 
68 Appellant's affidavit, paras 28-30 [Appellant's Record, Vol. 4, page 194] 
69 Affidavit of A Juneja, para 25 [Appellant's Record, Vol. 4, page255] 
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The majority of the Court of Appeal found that there was no air of reality to the suggestion that 

anything useful would have resulted from any independent investigation.7o 

75. The trial judge was alert to the infirmities of Mr. Pisesky's evidence. He identified 

Pisesky as a Vetrovec witness requiring special scrutiny. He recognized that it would be 

dangerous to convict on the basis ofPisesky's unconfirmed evidence. He then, however, went 

on to consider and articulate over 18 paragraphs in the reasons for judgment, the aspects of the 

evidence which were confirmatory. 71 

70 Majority Judgment of the Court of Appeal, para 60 [Appellant's Record, Vol. 1, pages 149-150] 
71 Reasons for Judgment at trial, paras 303-330 [Appellant's Record, Vol. 1, pages 53-59] 



20 

PART II - QUESTIONS IN ISSUE 

76. The appellant's appeal is an appeal as ofright under section 691(1)(a), and is therefore 

limited to a question of law on which a judge of the court of appeal has dissented. Without 

leave, he is precluded from any argument with respect to findings of fact made in the courts 

below. And he is precluded from expanding the grounds for his appeaL In this case the only 

point on which a judge of the court of appeal dissented is the issue of whether the conduct of 

counsel was incompetent. This is primarily a question of fact, not reviewable under section 

691(l)(a), although implicit in the dissent is the related legal question which may arise from facts 

not in dispute, whether the conduct of counsel occasioned a miscarriage of justice. The 

respondent submits there was no miscarriage of justice in this case. 
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PART III -ARGUMENT 

77. As this court stated in R v GDB: "If it is appropriate to dispose of an ineffectiveness 

claim on the ground of no prejudice having occurred, that is the course to follow." Such a 

conclusion ends the matter, and renders Ulmecessary any evaluation of counsel's professional 

jUdgment. That is because the object of an ineffectiveness claim is not to grade counsel's 

performance, but to ensure that the appellant has not suffered a miscarriage of justice as a result 

of his counsel's conduct,72 

78. The requirement of prejudice, in the context of an incompetence of counsel claim, 

requires that the appellant show a reasonable probability ~ a probability sufficient to undermine 

confidence in the outcome of the trial - that the verdict would have been different had counsel 

conducted the case competently. 73 

79. That is the approach taken by the majority of the Court of Appeal in this case. The 

maj ority fully considered the appellant's allegations. He was not precluded from alleging any 

miscarriage of justice for any reason. The Court of Appeal, however, after hearing his full 

argument on the issue, found that no prejudice had been demonstrated by the appellant who bore 

the onus of proof. 

80. The decision of Berger JA did not follow that approach. Berger JA never addressed the 

issue of prejudice in terms of whether any of the three impugned aspects of counsel's conduct, if 

proven to amount to incompetence, had any consequential effect on the verdict in this case. 

Berger JA also had no regard to the appellant's burden or standard of proof. Rather than 

assessing whether there was a reasonable probability a miscarriage of justice had occurred, 

Berger JA would have allowed the appeal on the reversed burden "that it cannot be safely 

concluded that the appellant received a fair trial.,,74 

72 R v GDB, 2002 SCC 22 at para 29 [Appellant's authorities, Tab 2] 
73 R v White, [1997] OJ No 961 at para 63 (CA) [Respondent's authorities, Tab 7] 
74 Judgment of Berger JA, para 153 [Appellant's Record, Vol. 1, page 153] 
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81. With respect to the allegation that counsel was incompetent in his failure to object to the 

admission of certain interceptions on the basis of spousal privilege, the majority was correct, and 

consistent with the approach recommended by this Court in R v GDB, in finding that no 

assessment of counsel's conduct was required. The only two communications of any relevance 

were not privileged communications. They were communications between spouses, but were not 

confidential communications. They were conversations in which the parties were aware that 

they would be overheard. Like a conversation between spouses in any public space, spousal 

privilege has no application. This was the conclusion of the majority ofthe Court of Appeal 

below, and was not a point of dissent in the judgment of Berger JA. This conclusion renders 

moot the question of whether counsel ought to have objected. Any such objection necessarily 

would have failed.75 

82. The majority goes further, however, and also points out that even had there been a 

successful objection to the initial admission of the intercepts, that would not necessarily have 

resulted in exclusion of the content of that evidence through other means. Nothing would have 

prevented the appellant from being cross~examined on his previous statements (as he was). 

Nothing would have prevented the admission of the evidence through the testimony of any 

person overhearing the conversation. And, nothing could have prevented Mrs. Meer from 

waiving privilege and testifying to the conversations if she chose to do so - a matter that was 

entirely beyond the control of counsel for the appellant. 76 

83. And, while unnecessary, the majority went on to consider the potential effect exclusion of 

the two conversations would have had on the outcome of the trial and concluded that exclusion 

could not reasonably have made any difference in the outcome. These conversations had no 

bearing on the trial judge's finding that the appellant had knowledge ofthe crimes or his finding 

that the evidence ofPisesky and Radloff could be relied on.77 

84. With respect to counsel's conduct in dealing with the handwriting issue, the majority was 

also correct in dismissing the claim on the basis that the appellant had failed to meet his burden 

75 Majority Judgment ofthe Court of Appeal, paras 67-75 [Appellant's Record, Vol. 1, pages 151-155] 
76 Majority Judgment ofthe Court of Appeal, paras 76-77 [Appellant's Record, Vol. 1, pages 155-157] 
77 Majority Judgment ofthe Court of Appeal, paras 78-79 [Appellant's Record, Vol. 1, pages 157-158] 
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of establishing a reasonable probability that the verdict would have been different. The appellant 

had four years post~tria1 to produce any ofthe evidence he claims his trial counsel ought to have 

produced pre-trial, but he provided nothing of the sort.78 

85. There is no reasonable probability that any objection to the admission of the exemplar 

could have succeeded in its exclusion. The exemplar was relevant and admissible evidence.79 

86. There is no reasonable probability that the appellant's decision to testify would have been 

different had there been any discussion between the appellant and trial counsel with respect to 

the possibility that samples of his handwriting might be located by the prosecution and used as 

exemplars. The Exhibit 48 exemplar was not the only item ofthe appellant's handwriting in 

evidence. He was aware of that before he committed to testifying in his own defence. He even 

identified his own handwriting on other documents when questioned in cross~examination. And 

most significantly, without the appellant's testimony, as the majority noted, the appellant's 

conviction was inevitable.8o Without his testimony there would be no evidence of his denial that 

it was his handwriting in the daytimer containing his identification and his cheques seized from 

his vehicle after he was the last person to have driven it. Without his testimony, his wife's 

testimony that she has many different styles of handwriting because she is special and that she 

used two very distinct handwriting styles even while writing in the same daytimer, would be no 

more credible. 

87. And finally, with respect to counsel's failure to investigate any additional criminal 

misconduct by Pisesky, the majority was also correct to conclude that the appellant had failed to 

meet his burden of showing a reasonable probability that the outcome of the trial was affected. 

Similar to the handwriting expert complaint, over the years following the appellant's conviction 

he has produced nothing to demonstrate that any investigation, if undertaken, would have 

produced anything of any relevance. The appellant failed to provide any evidence that there was 

any other arson, or that Dustin Pisesky had anything to do with any other fire. Trial counsel's 

78 Majority Judgment of the Court of Appeal, para 52 [Appellant's Record, Vol. 1, page 147] 
79 Canada Evidence Act, RSC 1985 c C-5, s 8; R v Abdi (1997), 116 CCC (3d) 385 (Ont CA) [Respondent's 
Authorities, Tab 1]; R v Cunsolo, 2014 ONCA 364 [Respondent's Authorities, Tab 4]; R v Flynn, 2010 ONCA 424 
[Respondent's Authorities, Tab 5] 
80 Majority Judgment of the Court of Appeal, para 56 [Appellant's Record, Vol. 1, page 148] 
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failure to pursue any investigation is of no concern, unless it is shown that the investigation 

would have produced something that would have affected the outcome of the trial. s1 

88. The majority was correct in dismissing the appellant's claim of incompetence of counsel, 

and did so on the proper basis ~ that the appellant had not met his burden of establishing a 

reasonable probability that the conduct in question had resulted in any prejudice. The decision of 

Berger JA descends into that which Doherty JA cautioned against in R v loanisse: 

It would be a rare case where, after conviction, some aspect of 
defence counsel's performance could not be subjected to legitimate 
criticism. Convictions would be rendered all to ephemeral if they 
could be set aside upon the discovery of some deficiency in 
counsel's defence of an accused. Appeals are not to be forensic 
autopsies of counsel's performance at trial. 

The spectre of retrospective appellate analysis of counsel's conduct 
of the defence could discourage vigorous and fearless 
representation at trial and encourage defensive advocacy aimed 
more at protecting counsel from subsequent criticism than 
advancing the cause oflus client. Appellate review, perhaps 
influenced by the clarity which comes with hindsight, could also 
undermine the independence of the defence bar and the client
solicitor relationslrip. &2 

~~the question of what precisely an appellant is required to [do]" 

89. The appellant's attempt to raise an abstract argument about any difference in regional 

practice or protocols is a distraction. The appellant's claim of incompetence was dismissed 

because he failed to meet his burden of proof to establish a reasonable probability that the 

conduct of counsel resulted in any prejudice. 

90. The appellant's manipulative tactics and his obstruction of any inquiry into the claims 

he made against his former counsel were not the reason his appeal was dismissed. They were, 

however, relevant considerations in the assessment of those allegations. His tactics precluded a 

81 Majority Judgment of the Court of Appeal, paras 60-62 [Appellant's Record, Vol. I, pages 149-150]; R v WEB, 
2012 ONCA 776 at paras 18-21 [Respondent's Authorities, Tab 2], aff'd 2014 SCC 2 [Respondent's Authorities, '. 
Tab 3] 
82 R v Joanisse (1995), 102 CCC (3d) 35 at 58 (Ont CA) [Respondent's Authorities, Tab 6] 
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full and fair assessment of all of the circumstances. His actions designed to leave the court with 

his word alone as the basis for his claim, and to shield against any verification or contradiction 

being revealed, were relevant in the assessment of his credibility as a witness on his application. 

91. The appellant is correct in his statement that he "was not legally required to waive 

privilege ... or permit the Crown to conduct an unrestricted open-box examination of the trial 

counsel's file". He was not "legally required" to appeal, or to make an allegation of 

incompetence, or to adduce evidence sufficient to discharge his burden in such an application. 

But the appellant also cannot allege a miscarriage of justice, and then hide what could, as he says 

"be used as a reason to dismiss the appeal altogether". The appellant alleging a miscarriage of 

justice is not entitled to succeed on appeal simply because the respondent has been unable to 

disprove the suggestion. He has his own burden to meet. As the majority noted, the Crown does 

not have to perfect the appellant's case. 83 

92. As the majority stated: "The net effect of the appellant's position on privilege is that he 

has failed to prove this part of his case. [ ... J On the evidence he has chosen to make available to 

the Court, the appellant has not made out a case for incompetence of counseL,,84 

83 Majority Judgment of the Court of Appeal, para 40 [Appellant's Record, Vol. I, page 143] 
84 Majority Judgment of the Court of Appeal, para 42 [Appellant's Record, Vol. 1, page 144] 
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PART IV - SUBMISSIONS ON COSTS 

93. The respondent makes no submissions as to costs. 
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PART V - ORDER SOUGHT 

94. The respondent respectfully requests the appea1 be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

MAUREEN J. MCGUIRE 
CHERYLSCHLECKER 
COUNsEL FOR THE RESPONDENT, 
ATTORNEY GENERAL OF ALBERTA 
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PART VII - STATUTE, REGULATION, RULE, ORDINANCE OR 
BY-LAW 

Canada Evidence Act, RSC 1985, c C-5, s 8 

Handwriting comparison 

8. Comparison of a disputed writing with any 
writing proved to the satisfaction of the court to 
be genuine shall be permitted to be made by 
witnesses, and such writings, and the evidence 
of witnesses respecting those writings, may be 
submitted to the court and j ury as proof of the 
genuineness or otherwise of the writing in 
dispute. 

Loi sur la preuve au Canada, LRC 1985, c C-S, art 8 

Comparaison d'ecriture 

8. II est permis de faire comparer par temoins 
une ecriture contestee avec toute ecriture dont 
l' authenticite a ete etablie a la satisfaction du 
tribunal. Ces ecritures, ainsi que les 
depositions des temoins a cet egard, peuvent 
etre soumises au tribunal et aujury cornme 
preuve de l' authenticite ou non-authenticite de 
l'ecriture contestee. 
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