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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview and position 

1. This is a significant appeal for the construction industry in Canada – for example, last 

year Toronto alone had more highrise buildings under construction than any other city in North 

America (130 highrise projects, far ahead of New York City’s 91).1 

2. From a legal perspective, this appeal is also significant for three reasons: 

• are this Honourable Court’s already-stated and established insurance policy interpretation 
principles still en vigueur; 

• does the new test the Court of Appeal came up with below create undue complexity and 
confusion; 

• is Sattva2 still to be followed – the Court of Appeal below says “yes”, then engages in 
some fancy footwork to effectively say “no” – in sailing terminology they tacked way 
beyond the buoy. 

3. At one level, this is a simple case: 

• when you buy “all risks” construction insurance (including what’s in this business called 
standard “construction cleaning”) 

• the cleaning company is specifically “an additional insured under the policy”3 

• cleaning is not done properly 

• is damage caused by improper cleaning covered? 

4. At another level, it’s a bit more tricky, a bit more nuanced. The standard clause (the 

wording sometimes varies a little, but not much), drafted by the insurance companies, is set up in 

the following way: 

• a list of coverage (i.e. is covered); 

• an exclusion clause (i.e. not covered); 

• an exception to the exclusion clause (i.e. is covered, becomes an inclusion).4 

                                                           
1Peter Evans, “130 highrise building projects in Toronto lead North America” (CBC News), posted 
January 21, 2014 [Joint Appellants Book of Authorities (“JBA”) Tab 29]. 
2 Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 [JBA Tab 21]. 
3 Judgment of the Court of Queen’s Bench, at para. 16 [Joint Appellants Record (“JAR”) Tab 1]. 
4 Judgment of the Court of Queen’s Bench, at para. 3 [JAR Tab 1]. 
“1. Property Insured 

(a)    Property undergoing site preparation, demolition, construction, reconstruction, fabrication, 
insulation, erection, repair or testing …  
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5. While the standard exclusion for the “cost of making good faulty workmanship” is 

intended to exclude certain cost elements that, in policies of this type, would otherwise be 

captured by the broad all risks coverage guarding the insured parties against practically any kind 

of physical loss or damage, significantly, this “faulty workmanship” exclusion is not absolute. It 

almost invariably comes with a built-in limitation in the form of an exception which recaptures, 

as an indemnified loss, any “resulting damage” flowing from the problematic work. In other 

words, if something is: 

• either in the coverage clause 

• or, in the exception to the exclusion 

the claim is covered.  

6. The bottom line is that: 

• while making good faulty workmanship/construction materials/design is not covered 

• “physical damage not otherwise excluded” is covered – for the simple reason it’s not 
“otherwise excluded”. 

It’s really as simple as this: 

• it’s not otherwise excluded 

• therefore, it’s covered. 

That’s why the next part of the clause ends with “in which event this policy shall insure such 

resulting damage”. 

7. This appeal therefore turns on how to properly interpret the provisions of the policy in 

order to draw the appropriate lines between three elements of the insurance contract: a) the 

general coverage, b) the excluded costs of the faulty workmanship, and c) the recaptured damage 

that results from this work.  

8. Standard insurance provisions of this type are nothing new in Canada. They have been in 

use for decades in essentially all Builder’s Risk policies like the one entered into in this case, as 

well as in Commercial General Liability (CGL) insurance contracts and any number of other 

                                                                                                                                                                                           
4(A)  Exclusions 
            This policy does not insure … 

(b)    the cost of making good faulty workmanship, construction materials or design unless 
physical damage not otherwise excluded by this policy results, in which event this policy shall 
insure such.” Emphasis added. 
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policies. They are the subject of a solid body of jurisprudence from courts at all levels, including 

two important pronouncements by this Honourable Court. As a result, one would reasonably 

have expected the meaning of these fundamental provisions to be settled law. However, the 

Court of Appeal below came up with a new “physical and systemic connectedness” test.  

9. The co-Appellant herein, Station Lands Ltd. (“Station Lands”), points out numerous 

weaknesses of the novel test by the Court of Appeal and sets out the existing analytical 

framework to be used in such circumstances. Ledcor Construction Limited (“Ledcor”) adopts 

and endorses Station Lands’ submissions with respect to: 

• the flawed nature of the Court of Appeal’s test;  

• the existing legal framework and its validity; and, 

• the consistency to be found in the jurisprudence on the “faulty workmanship” exclusion.  

10. For its part, Ledcor supports the Supreme Court of Canada regarding their (i.e. the 

Supreme Court’s) foundational interpretive principles, as summarized in Progressive Homes5. 

These Supreme Court-endorsed principles simply do not support the conclusion reached by this 

Court of Appeal. This is particularly true if one uses, as a backdrop to the application of these 

interpretive principles, the stated purpose of Builder’s Risk insurance formulated by this 

Honourable Court in Commonwealth Construction6. 

11. It was the improper application of the Supreme Court’s fundamental principles that led 

the Court of Appeal below in error to create a new test − in order to make the crucial distinctions 

between the general coverage, the excluded “faulty workmanship”, and the recaptured “resulting 

damage”. 

12. The rationale of the Court of Appeal below in support of the creation of a brand-new 

“physical and systemic connectedness” test contains a number of inherently fatal flaws:  

• interpretation of the “faulty workmanship” exclusion does not give effect to the clear, 
unambiguous language of the provision, particularly in light of the contract as a whole7; 

                                                           
5 Progressive Homes Ltd. v. Lombard General Insurance Co. of Canada [2010] 2 S.C.R. 245 
[“Progressive Homes”] [JBA Tab 20]. 
6Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd. et al., [1978] 1 S.C.R. 317 [“Commonwealth 
Construction”] [JBA Tab 8]. 
7 Progressive Homes, supra, at para. 22 [JBA Tab 20]. 
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• they inappropriately read in a requirement that the “faulty workmanship” includes, by 
implied definition, an element of “damage” − something entirely absent from the 
wording, and not supported by the structure of the contract; 

• they inappropriately rely on the contract between Station Lands and the trade contractor, 
Bristol Cleaning, to interpret the provisions of the policy; 

• if there is an ambiguity in the policy, the principles of contract construction do not 
support the Court of Appeal’s interpretation; more particularly, the interpretation below is 
inconsistent with the reasonable expectations of the parties;8 

• their interpretation creates an ambiguity where none existed − thereby leading to the need 
to come up with a new way of resolving the matter by means of a novel test;9 

• the broad meaning and effect given to the “faulty workmanship” exclusion is clearly 
contrary to the corollary of the contra proferentem rule which provides that exclusion 
provisions are to be interpreted narrowly.10 

B. Relevant Factual Background 
i) Agreed Statement of Facts 

13. The facts in this case are straightforward and not in dispute. They can be found, in greater 

detail, in the Amended Agreed Statement of Facts used at trial and on appeal below.11  

14. The co-Appellant Station Lands owned property in Edmonton. Station Lands hired 

Ledcor as construction manager to coordinate the construction of the EPCOR office building on 

that lot. The EPCOR Tower is a landmark building in downtown Edmonton.  

15. Station Lands and Ledcor bought an insurance policy from a group of insurance 

companies (collectively the Respondents) to provide Builder’s Risk insurance for the 

construction project. Construction insurance of this nature is expensive; it is typically considered 

commercially sensitive information by both insureds and insurers, and is specifically redacted in 

the policy here. 

16. Station Lands contracted with Bristol Cleaning (on June 26, 2011) to do a “construction 

clean” of the EPCOR Tower, still under construction, but nearing completion. The construction 

cleaning included the removal of “construction debris” (defined as concrete spatter, dirt, paint 

                                                           
8 Progressive Homes, supra, at para. 23[JBA Tab 20]. 
9 Progressive Homes, supra, at para. 23 [JBA Tab 20]. 
10 Progressive Homes, supra, at para. 24 [JBA Tab 20]. 
11 Agreed Statement of Facts [JAR Tab 14]. 
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specks and other construction debris) from the exterior of the windows. The cleaning procedure 

was a necessary part of the construction project. As summarized by the Court of Appeal below:  

During the cleaning process, Bristol Cleaning caused damage to the windows by 
using inappropriate tools and methods, specifically by using dull or inappropriate 
blades to scrape off the dirt, and by not properly cleaning the blades during the 
cleaning. It also used a “non uni-directional” cleaning method, and failed to 
follow the manufacturer’s cleaning instructions.12 

As a result, windows were badly scratched. Replacing the damaged windows could only be done 

at considerable cost.  

17. So Station Lands files a claim under the Builder’s Risk policy to replace the damaged 

windows, but all six insurance companies deny coverage − they say window damage is excluded. 

Station Lands and Ledcor sue the six insurance companies under the Builder’s Risk insurance 

policy.  

ii) The Insurance Contract 

18. “Builder’s Risk” refers to the type of policy bought here. Such policies are at times 

referred to as “course of construction insurance” or “contractors’ all risks insurance”. These 

policies play the same role within the construction industry, so the different terminology is more 

a matter of preference than a reflection on the insurance coverage they provide.13  

19. The Builder’s Risk policy herein is a typical standard form contract like countless others 

– there is nothing unique or unusual about its provisions. It begins by setting out the object of the 

coverage: “Property undergoing site preparation, demolition, construction, reconstruction, 

fabrication, insulation, erection, repair or testing”.14 This provision also reflects the time-limited 

nature of the coverage, as it is only intended to apply to an active, ongoing project.  

20. The contract continues by stipulating the “all risks” nature of the losses covered and also 

provides for the collective nature of the coverage. As stated by the Court of Appeal, “the policy 

covers all consultants and trade contractors involved in the construction process, with the 

obvious intent that all of the activities on the site would be covered.”15  

                                                           
12 Judgment of the Court of Appeal, at para. 8 [JAR Tab 3]. 
13 Commonwealth Construction, supra, at p. 328 [JBA Tab 8]. 
14 Judgment of the Court of Queen’s Bench, at para. 3 [JAR Tab 1]. 
15 Judgment of Court of Appeal, at para. 31 [JAR Tab 3]. 
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21. The structure of the insurance contract, as reflected in the comments of the Court of 

Appeal below, is straightforward and reflects the significant role played by coverage of this type 

in the construction industry. Builder’s Risk policies almost invariably extend coverage to all 

parties involved in the construction project − specifically so that the various trades and 

professions can undertake their respective tasks with the knowledge that, if an accident does 

occur on site, all parties will be covered regardless of fault or negligence. So important is this 

coverage that contractors often require that it be in place before anyone enters a job site and 

exposes themselves to liability risks.  

22. Without this agreed and paid-for mechanism to allocate losses or damages quickly and 

efficiently through insurance, the alternative would be to continually resort to serial litigation to 

assign fault for any mishap that occurs − and mishaps happen as a matter of course on large busy 

construction projects. This crucial role for the construction industry as a whole was explicitly 

recognized by this Honourable Court in Commonwealth Construction.16  

23. The Builders’ Risk insurance contract herein also reflects this commonplace practice, 

excludes certain events or types of losses, but also specifically includes others by way of an 

exception-to-the-exclusion. The provision at the heart of this appeal is listed among the standard 

exclusions found in policies of this kind and reads as follows:17  

4(A) Exclusions 
This policy section does not insure: 
(b) The cost of making good faulty workmanship, construction materials or 
design unless physical damage not otherwise excluded by this policy results, in 
which event this policy shall insure resulting damage. 

24. The provision speaks to three different occurrences – faulty workmanship, faulty 

materials and faulty design. In this case, the contract includes all three headings in the same 

provision while, in other contracts, each of the three are listed as individual exceptions.  

                                                           
16 Commonwealth Construction, supra, at pp. 323-24 [JBA Tab 8]. 
17 Insurance Policy [JAR Tab 14]. 
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25. Regardless of the structure of this provision, the three grounds for exclusion have 

historically been treated as separate concepts attracting different legal requirements.18  

C. Judicial History 

26. The first step in the application of the insurance contract, namely determining whether 

windows constitute an indemnifiable loss or damage under the general coverage provisions of 

the insurance policy, was not contested by the insurers at trial nor before the Court of Appeal. 

The provisions that were the subject of diverging interpretations dealt with whether the windows: 

• fell under the exclusion clause (as the cost “of making good faulty workmanship”); 

• or were indemnified by way of the exclusion’s built-in limit, the “resulting damage” 
exception.  

i) Decision at Trial 

27. The Trial Judge relies on the interpretive principles for insurance contracts as set out by 

this Honourable Court in a number of key cases. He begins by referring to the summary of these 

principles found in paragraphs 22 to 24 of the Progressive Homes19 decision. He finds that 

because “it is conceded that the loss would be covered but for clause 4(A)”, “the onus is on the 

defendants [insurance companies] to establish that the loss is excluded.”20 The Trial Judge goes 

on to indicate that, if this onus is met, the next step would be for the plaintiffs (Appellants 

herein) to demonstrate whether the exception for “resulting damage” would operate to recapture 

the windows as indemnifiable damage.  

28. He then deals with two preliminary questions. The first is whether a construction cleaning 

(a service) constitutes “workmanship” for the purposes of clause 4(A). He quickly concludes that 

work and workmanship are synonymous and that, as a result, the construction cleaning by Bristol 

Cleaning, even though did not involve the actual construction of any elements of the building, is 

nonetheless included in “workmanship”.21  

                                                           
18 See, for example, the insurance contract at issue in Canadian National Railway Co. v. Royal and Sun 
Alliance Insurance Co. of Canada, [2008] 3 SCR 453, at para. 129 [“Canadian National Railway”] [JBA 
Tab 6]. 
19 Progressive Homes, supra [JBA Tab 20]. 
20 Judgment of the Court of Queen’s Bench, at para. 9 [JAR Tab 1]. 
21 Judgment of the Court of Queen’s Bench, at para. 11 [JAR Tab 1]. 
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29. The second question is whether Bristol Cleaning’s workmanship was faulty. The Trial 

Judge chose not to ponder the meaning of “faulty” at any great lengths, relying instead on a 

pragmatic approach to the concept. Because of the window damage, he simply finds “Plainly in 

this case the work done by Bristol was faulty.” There is no residual discussion as to whether this 

conclusion relies on, or should rely on, notions of fault or negligence or whether there is another 

standard to be applied − no need: not damaged before; damaged after; therefore poor 

workmanship − as logical as saying ‘if you stand outside in the rain, you’ll get wet’.  

30. This led to the key issue, whether “the cost of making good” the faulty workmanship 

related to the cleaning or to the thing which was being cleaned.22 He found both interpretations 

were possible and that there was “really nothing else that assists in determining the ambiguity.”23 

In this light, the Trial Judge relied on the principle that the exclusion must be construed contra 

proferentem against the insurers and found they had “failed to meet their onus to establish that 

the exclusion applies.”24  

ii) Decision on Appeal 

31. The Court of Appeal below opted for a different way of interpreting the meaning of the 

“faulty workmanship” exclusion. The Court began by determining which standard of review 

should be applied in cases such as this one.  

32. The Court then engaged in a review of the principles emanating from Sattva25 and 

concluded:  

Characterization of the interpretation of contracts as a question of mixed fact and 
law has an impact on the standard of review. Deference was appropriate, 
particularly on the factual component of the analysis. Extricable questions of law 
are still reviewed for correctness.26 

33. The Court then considered the nature of Builder’s Risk policies, their widespread use and 

the fact that they are almost always set out in standard form agreements. In light of these 

characteristics, the Court concluded the interpretation of the exclusion provision is a matter to 

                                                           
22 Judgment of the Court of Queen’s Bench, at para. 13[JAR Tab 1]. 
23 Judgment of the Court of Queen’s Bench, at para. 16 [JAR Tab 1]. 
24 Judgment of the Court of Queen’s Bench, at para. 17 [JAR Tab1]. 
25 Sattva, supra [JBA Tab 21]. 
26 Judgment of Court of Appeal, at para. 12(d) [JAR Tab 3]. 
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which the correctness standard applies. The subsequent application of that interpretation to 

contextual facts would potentially be a mixed question of fact and law – subject to the 

reasonableness standard – leaving the underlying facts themselves “subject to review only for 

palpable and overriding error.”27  

34. Having formulated the standard of review in this way, the Court ruled that because the 

Trial Judge “did not engage in that analysis” and had simply applied the doctrine of contra 

proferentem, his decision was subject to the correctness standard of review.28  

35. After criticizing this Honourable Court regarding its Progressive Homes decision with 

regard to the usefulness of the interpretive principles (the Court of Appeal further criticized the 

Supreme Court for “broadly worded truisms”, “generalizations”, and being “circular”),29 the 

Court of Appeal turned its mind to the meaning of clause 4(A) of the policy. Instead of relying 

on a sequential analysis, dealing first with the exclusion, followed by the exception, the Court 

somehow found these two concepts were “two sides of the same coin”. As a result, the two 

elements should be looked at “symbiotically.”30  

36. Significantly, the Court of Appeal also found that “Because the base coverage is for 

‘physical loss’, the exclusion […] must exclude some physical loss, or the exclusion would be 

redundant.”31 This premise therefore led to a quest to find the means to distinguish which 

physical loss is excluded and which is recaptured by the exception. It was this need that, in the 

end, led the Court of Appeal on to set out a new “physical and systemic connectedness” test.  

37. Applying this new test, the Court of Appeal found window damage was sufficiently 

connected to the work performed by Bristol to constitute faulty workmanship and to fall within 

the exclusion provision of the policy. As a result of the new systemic connectedness approach − 

and despite the explicit “resulting damage” exception to the exclusion – they said there could be 

no “resulting damage” to be recaptured.  

                                                           
27 Judgment of Court of Appeal, at para. 19 [JAR Tab 3]. 
28 Judgment of Court of Appeal, at para. 19 [JAR Tab 3]. 
29 Judgment of Court of Appeal, at para. 21 [JAR Tab 3]. 
30 Judgment of Court of Appeal, at para. 26 [JAR Tab 3]. 
31 Judgment of Court of Appeal, at para. 29 [JAR Tab 3]. 
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38. Lastly, the Court rested its new approach on what it viewed as the intention of the parties 

which, paradoxically, was somehow found to be the intention of not being insured. Is it rational 

or reasonable for any insured to be credited by a third party – the Court of Appeal particularly – 

with having the intention of not being insured? 

PART II – QUESTIONS IN ISSUE 

39. The correct interpretation of the “all risks” coverage can be found by answering the 

following questions in sequence:  

Question 1 – What is the meaning to be found in the plain, ordinary language of 
the insurance provision? 
Question 2 (a) – Is it appropriate to rely on third party contract provisions in 
order to ascertain the reasonable expectations of parties to an insurance contract? 
Question 2 (b) – Do the reasonable expectations of the parties in this case conflict 
with or support the interpretation set out in response to Question 1? 
Question 3 – Does the damage caused by one contractor to the work of another 
necessarily constitute “resulting damage” as per the exception? 

But first: 
• this Honourable Court’s basic interpretive principles 

• the Court of Appeal’s sidestepping of Sattva. 

PART III – STATEMENT OF ARGUMENT 

40. Ledcor’s position, at its core, is simple. While Station Lands expressed the view that the 

“physical and systemic connectedness” test has to be rejected as bad law, we submit a more 

fundamental problem lies in the approach taken by the Court of Appeal. Their analysis, which 

forms the underpinnings of the new test, contains a number of significant errors of law and logic. 

These errors are sufficiently egregious to provide the necessary grounds to allow the appeal and 

reverse the decision of the Court below.  

41. Ledcor’s position and analysis is based on the interpretive principles applicable to 

insurance policies developed by this Honourable Court in a number of key cases in recent 

decades. A number of these principles, all of which are applicable in the context of this appeal, 

were summarized in Progressive Homes:  

The primary interpretive principle is that when the language of the policy is 
unambiguous, the court should give effect to clear language, reading the contract 
as a whole. 
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Where the language of the insurance policy is ambiguous, the courts rely on 
general rules of contract construction. For example, courts should prefer 
interpretations that are consistent with the reasonable expectations of the parties, 
so long as such an interpretation can be supported by the text of the policy. Courts 
should avoid interpretations that would give rise to an unrealistic result or that 
would not have been in the contemplation of the parties at the time the policy was 
concluded. Courts should also strive to ensure that similar insurance policies are 
construed consistently. These rules of construction are applied to resolve 
ambiguity. They do not operate to create ambiguity where there is none in the first 
place. 
When the rules of construction fail to resolve the ambiguity, courts will construe 
the policy contra proferentem – against the insurer. One corollary of the contra 
proferentem rules is that coverage provisions are interpreted broadly, and 
exclusion clauses narrowly.32 

Sattva & Standard of Review: What is the Proper Standard to Apply to Insurance 
Contracts? 
42. Following Sattva, the Trial Judge’s findings should have been subject to a deferential 

standard.33 Despite this case being a contractual interpretation case, the Court of Appeal changed 

that and applied a correctness standard to try to get around Sattva. The certainty created by 

Sattva (and the elimination of unnecessary litigation) − now appears to be in jeopardy, because 

areas in which correctness applies in cases of contractual interpretation are growing.  

43. Reasonableness is effectively the go-to default standard. Justice Rothstein in Sattva stated 

that it may be possible to identify an extricable question of law from within a question of mixed 

fact and law. He referred to legal errors such as applicability of an incorrect principle, failure to 

consider a required element of a legal test, or failure to consider a relevant factor.34 But he then 

goes on to state that “courts should be cautious in identifying extricable questions of law in 

disputes over contractual interpretation” and specifically warned such a circumstance would be 

“rare”.35 The examples of questions that would attract a correctness standard were limited and 

                                                           
32 Progressive Homes, supra, at para. 22-24 [JBA Tab 20]. Emphasis added. 
33 The Alberta Court of Appeal below refers to reasonableness as the standard for mixed fact and law. It 
may be more correct to refer to the standard as ‘palpable and overriding error’ (per Housen v. Nikolaisen, 
[2002] 2 S.C.R. 235 [JBA Tab 11]) as it is in the context of an appeal from the decision of a Trial Judge. 
In either case, the standard is a deferential one. 
34 Sattva, supra, at para. 53 [JBA Tab 21]. 
35 Sattva, supra, at para. 54 [JBA Tab 21]. 
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include “constitutional questions” and questions of law of “central importance to the legal 

system as a whole and outside the adjudicator’s expertise.”36  

44. The Court of Appeal below failed to read, or heed, that clear caution in Sattva. Instead, it 

sought to distinguish Sattva and narrow its applicability to contractual interpretation cases 

generally. The Court of Appeal is at pains to focus on the fact that Sattva is an appeal from a 

commercial arbitrator limited to appeals on questions of law.37 They then specifically neglect 

that the analysis in Sattva addresses contractual interpretation in all contexts – not just 

arbitration.  

45. Rothstein J. examines the history and development of deciding whether an issue is one of 

law, fact or mixed fact and law. When he states the “historical approach should be abandoned,”38 

he is stating that as a general matter, not that the historical approach is only abandoned for 

reviewing interpretations by commercial arbitrators.  

46. Rothstein J. states the definition from Housen of what is a question of mixed fact and law 

is not limited to the context of a negligence action, but can be applied to contractual 

interpretation.39 It is illogical to find that the definition can be broadened from negligence to 

contract, but then narrowed to arbitration matters.  

47. The Court of Appeal below carves out an exception from Sattva for insurance contracts. 

Of concern is the fact that the Alberta Court of Appeal has already done the same thing in the 

case of agreements of purchase and sale − the Court below copied almost verbatim its standard 

of review section from its 2014 decision in Vallieres v Vozniak.40 Slatter J.A. sat in both anti-

Sattva appeals. 

48. In both the decision below and Vallieres, the Alberta Court of Appeal says “[s]ome of the 

restrictive language in Sattva does not apply to… appeals in Alberta.”41 They do not say what 

“restrictive language” the Court is referring to, but presumably it includes the caution in Sattva 

that correctness only applies in exceptional circumstances.  
                                                           
36 Sattva, supra, at para. 75 [JBA Tab 21]. 
37 Judgment of Court of Appeal below, at para. 12 [JAR Tab 3]. 
38 Sattva, supra, at para. 50 [JBA 21]. 
39 Sattva, supra, at paras. 49-50 [JBA Tab 21]. 
40 2014 ABCA 290 [JBA Tab 27]. 
41 Judgment of Court of Appeal below, at para. 12 [JAR Tab 3]. Emphasis added. 
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49. The language in Sattva is clear and stated in such a manner as to apply to contractual 

interpretations generally, not only to arbitrator decisions or those in B.C. For example, Rothstein 

J. writes:  

Contractual interpretation involves issues of mixed fact and law as it is an 
exercise in which the principles of contractual interpretation are applied to the 
words of the written contract, considered in light of the factual matrix.42 

50. The Ontario Court of Appeal has accepted the deferential approach described in Sattva. 

For example, in the context of reviewing an application judge’s interpretation of a commercial 

contract, it stated:  

In limited circumstances, it may be possible to extract a discrete question of law 
upon which the interpretation depends. However, such circumstances will be 
rare.43 

51. The fact that a decision involves:  

• an interpretation of an insurance contract,44 
• an agreement of purchase and sale, or45 
• is an appeal from the Court of Queen’s Bench of Alberta to the Alberta Court of Appeal46 

should not be sufficient to displace Sattva and attract a correctness standard.  

52. Interpreting insurance contracts is not a rare or exceptional circumstance. There is 

certainly no constitutional issue at play and while the contract at issue is standard form, it would 

be an overstatement to say that it is “a question of law of central importance to the legal system 

as a whole”. Furthermore, it cannot be said that contractual interpretation is outside the expertise 

of a Trial Judge.  

53. The comments of Moldaver J. in McLean v. British Columbia (Securities Commission), 

regarding the exceptionality category warranting “correctness” review are apt:  

A second wave — the one which the appellant now rides — focuses on “general 
questions of law that are both of central importance to the legal system as a whole 

                                                           
42 Sattva, supra, at para. 50 [JBA Tab 21]. Emphasis added. 
43 Metrolinx v. Enbridge Gas Distribution Inc., 2015 ONCA 429 at para. 34 [JBA Tab 15]. See also 
Kassburg v. Sun Life Assurance Company of Canada, 2014 ONCA 922 at para. 33 [JBA Tab 13]; Wesbell 
Networks Inc. v. Bell Canada, 2015 ONCA 33 at para. 12 [JBA Tab 28]; and Acciona Infrastructure 
Canada Inc. v. Allianz Global Risks US Insurance Company, 2015 BCCA 347 at para. 34 [JBA Tab 1] 
44 Judgment of Court of Appeal below, at para. 18 [JAR Tab 3]. 
45 Vallieres v Vozniak, supra, at para. 13 [JBA Tab 27]. 
46 Judgment of Court of Appeal below, at para. 12 [JAR Tab 3]. Emphasis added. 
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and outside the adjudicator’s specialized area of expertise” (Canada (Canadian 
Human Rights Commission) v. Canada (Attorney General), 2011 SCC 53 … 
(“Mowat”), at para. 22, referring to Dunsmuir, at para. 60); see also Nor-Man 
Regional Health Authority Inc. v. Manitoba Association of Health Care 
Professionals, 2011 SCC 59…; Communications, Energy and Paperworkers 
Union of Canada, Local 30 v. Irving Pulp & Paper, Ltd., 2013 SCC 34…. In each 
of these cases, this Court unanimously found that the question presented did not 
fall into this exceptional category — and I would do so again here.47 

54. While this statement was made in the context of the review of an administrative decision, 

it is relevant in terms of addressing the Alberta Court of Appeal’s overly liberal avoid-Sattva 

approach to when correctness applies and in determining what can be an extricable error of law.  

55. Following Sattva, the default should be that interpreting a contract is a question of mixed 

fact and law reviewable for reasonableness. Exceptions should be rare and courts of appeal 

should not readily extract questions of law from the contextual task of contractual interpretation. 

To do otherwise invites going back to the anything-goes Rubik’s Cube world of contract 

interpretation − one Court of Appeal this way, another Court of Appeal another way. 

56. It was therefore an error for the Court of Appeal below to review the Trial Judge’s 

decision on a standard of correctness. It goes against the clear pronouncement in Sattva, which 

was intended to bring clarity to standard of review and contractual interpretation.  

Question 1 – Plain Meaning 

A. The Structure; Commercial Purpose: Everyone On Site Insured 

57. As instructed by this Honourable Court in Progressive Homes, the first step is to read the 

contract as a whole and determine whether the language is clear and, if so, to give effect to the 

language of the policy.48 It is only when an ambiguity arises that the matter is to be resolved 

through the use of other interpretive principles.  

58. The Builder’s Risk policy at the centre of this appeal is – to speak plainly – 

unremarkable. It is a standard form contract widely used to provide “course of construction” 

                                                           
47 McLean v. British Columbia (Securities Commission), 2013 SCC 67 at para. 26 [JBA Tab 14] 
Emphasis added. 
48 Progressive Homes, supra, at para. 22 [JBA Tab 20]. 
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coverage for large projects and was correctly characterized by the Court of Appeal below as “a 

‘blanket’ policy, designed to cover all actors and activities on the site” − their words.49  

59. The provisions are structured just as one would expect in an insurance contract: 

• begins by setting out who is covered by the policy; 

• two parties as “Named Insured” – Station Lands and Ledcor; and, 

• a comprehensive list of “Additional Insureds” that essentially covers all the actors that 
might play a role in the construction project: “owners, contractors, sub-contractors, 
architects, engineers, consultants as well as all individuals or firms providing services or 
materials to or for the Named Insured.”50  

60. The term “Additional Insureds” is further clarified at clause 27, which provides that any 

of the parties listed can, at the option of the Named Insured, be included as additional insureds. 

The provision repeats the definition found on the cover of the policy. Bristol Cleaning enjoyed 

this status in accordance with the terms of the policy.  

61. After naming the insured parties, the policy sets out the property covered by the contract. 

Clause 1 is a relatively long list which covers not only the property and the structure under 

construction but also most of the peripheral infrastructure that one would expect to find on a 

construction site: temporary structures such as hoarding and scaffolding, temporary utilities and 

facilities for water, sanitary needs, and fire suppression, as well as job-site field offices.51 

Excluded from this broad definition of property are specific items such as automobiles as well as 

contractors’ tools and equipment.52 This exclusion is to avoid unnecessary overlaps in coverage 

for items that are, normally, already the subject of separate and distinct insurance policies.  

62. The “Perils Insured” section of the policy is short and to the point: “This policy insures 

against ‘All Risks’ of direct physical loss or damage except as hereinafter provided.”53 Clause 4 

sets out the excluded perils. Part A of the provision sets out two exclusions. The first speaks to 

purely financial losses (delays in completion, loss of occupancy, and similar events) which are 

                                                           
49 Judgment of the Court of Appeal, at para. 3 [JAR Tab 3]. Emphasis added. 
50 Policy Number A2600322 (hereinafter “Insurance Policy”) [JAR Tab 14]. 
51 Insurance Policy at clause 1 [JAR Tab 14]. 
52 Insurance Policy at clause 3 [JAR Tab 14]. 
53 Insurance Policy at clause 2 [JAR Tab 14]. Emphasis added.  
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typically insured separately (in this case, delayed opening coverage is found in Section A2 of the 

policy54). The second exclusion is the one at the heart of this case. It reads:  

The cost of making good faulty workmanship, construction materials or design 
unless physical damage not otherwise excluded by this policy results, in which 
event this policy shall insure resulting damage.55 

In other words, this exclusion has a built-in exception recapturing damage that results from the 

workmanship, materials or design.  

63. For its part, Part B of clause 4 excludes a number of specific perils: wear and tear, 

inherent vice and latent defect, frost, rust, corrosion, as well as significant events for which none 

of the parties to the policy can account such as war, nuclear accidents, and dishonest acts 

committed by insured parties or their employees.56  

64. Although clause 4 sets out an exclusion for “the cost of making good faulty design”, 

clause 27, which speaks to the Additional Insureds, explicitly excludes architects and engineers 

from coverage with respect to “their interest in any property lost or damaged as a result of any 

error in design or any other professional error or omission”57 – again, they would be separately 

covered (by their professional insurance). 

65. The last relevant piece of the contract is the definition of contractor and sub-contractor. 

The two definitions are essentially identical and include anyone who provides work, services, 

material, equipment “or any combination thereof.”58  

66. If we take the various elements of the insurance policy and examine how they fit together 

as a whole, the image that emerges is simple, clear and congruent: 

• all the parties, particularly the owner, are given (by buying it) the peace of mind that, 
whatever mishaps might occur on a busy construction site, the physical consequences to 
the property of such a mishap will be indemnified under the policy; 

• this perspective is supported equally by the broad definitions of property and perils on the 
one hand, and the fairly specific nature of the exclusions on the other.  

                                                           
54 Insurance Policy – Section A2 [JAR Tab 14]. 
55 Insurance Policy – clause 4(A) [JAR Tab 14]. Emphasis added.  
56 Although not directly relevant to this appeal, clause 4 was amended on January 26, 2009 through 
Endorsement #2 [JAR Tab 14]. 
57 Insurance Policy at clause 27 [JAR Tab 14]. 
58 Insurance Policy at clause 30(a) & (b) [JAR Tab 14]. 



17 
 

67. This characterization of the contract is also in keeping with the fundamental role of 

insurance, namely to protect against what is unintended and fortuitous.59 The nature of the loss is 

at the centre of the insured party’s eligibility for indemnification. Not surprisingly, there are 

hardly any references to notions such as fault or negligence, nor to any other tort concept for that 

matter to be found either as a condition to indemnification or as grounds for exclusion. Plainly, if 

something causes unintended harm to the property, losses are covered without the need to resort 

to any complex causation analysis.  

68. One exception to this overarching aspect of the policy does jump out. We find an explicit 

reference to tort principles in the passage of clause 27(a) which sets out the specific exclusion for 

the consequences or “resulting damage” due to any professional error on the part of architects or 

engineers referred to earlier. This rare instance where such a concept of legal error is invoked 

actually serves to underscore its obvious absence elsewhere in the contract. Architects and 

engineers, as members of regulated professions, are required to carry professional liability 

insurance for their own errors. Hence insurers and insureds alike would wish to avoid needlessly 

providing for overlapping coverage for this work. This provision therefore limits the 

indemnification provided by the Builder’s Risk policy to unexpected mishaps other than those 

consequences already insured by other means.  

69. What does this initial overview of the contract reveal about the nature of the policy 

generally and, more particularly, the exclusion for “faulty workmanship”? The ordinary reading 

of the key provisions leads inexorably to the general conclusion reached by this Honourable 

Court in Commonwealth Construction, another case involving a Builder’s Risk policy:  

On any construction site, […] there is ever present the possibility of damage by 
one tradesman to the property of another and to the construction as a whole. 
Should this possibility become reality, the question of negligence in the absence 
of complete property coverage would have to be debated in court. By recognizing 
in all tradesmen an insurable interest based on that very real possibility, which 
itself has its source in the contractual arrangements opening the doors of the job 
site to the tradesmen, the courts would apply to the construction field the principle 
expressed so long ago in the area of bailment. Thus all the parties whose joint 
efforts have one common goal, e.g., the completion of the construction, would be 

                                                           
59 Progressive Homes, supra, at para. 45 [JBA Tab 20]. 
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spared the necessity of fighting between themselves should an accident occur 
involving the possible responsibility of one of them.60 

B. Reading the Insurance Contract as a Whole 
70. At the outset, an “all risks” Builder’s Risk insurance contract provides complete coverage 

for any physical damage to the property, regardless of any notions of fault or negligence. Direct 

physical loss or damage, regardless of its cause, is the only trigger required in order to attract 

indemnification and allow the owner of the property to file a valid claim.  

71. This broad coverage is then limited to varying degrees by the different exclusions set out 

in the policy. Conceptually, these exclusions can be divided into three categories. In the first 

category we find events that can be described as catastrophic external incidents: war, 

insurrection, nuclear incidents, etc. Under such circumstances, insurance would simply collapse 

in light of the potentially gargantuan losses that would arise. Not surprisingly, these exclusions 

are absolute – they are not accompanied by any built-in exceptions.  

72. The second category of exclusions consists of a collection of references to pure economic 

losses found in various provisions of the contract. Although, by definition, the Builder’s Risk 

policy only applies to “direct physical loss or damage”61, these provisions are apparently 

intended to more explicitly illustrate that losses of this nature are not subject to coverage. These 

losses include disappearances or shortage of inventory, dishonest acts by any of the various 

insured parties, accounts, money, statutory fines and contractual penalties for such things as non-

completion or delays in occupancy – although separate coverage can be purchased for the 

financial losses that arise in this last case.  

73. Unlike what we find in the first category, these exclusions include a limited number of 

exceptions. For example, at clause 8, should an insured peril occur, certain purely financial 

losses will be covered. In this provision, the indemnified costs of repair are not reduced by 

depreciation and they will, in fact, include “reasonable profit” for the contractors and a number 

of “Soft costs.”62  

                                                           
60 Commonwealth Construction, supra, at pp. 323-324 [JBA Tab 8]. Emphasis added. 
61 Insurance Policy at clause 2 [JAR Tab 14]. 
62 Insurance Policy at clause 8 [JAR Tab 14]. 
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74. The third category of exclusions can be described as various events that are directly 

related to the construction activity itself. These excluded events, in turn, can be logically 

gathered into three groups. The first group relates to events that, if indemnified, would turn the 

insurance policy into a construction warranty. This includes the faulty design, workmanship and 

materials exclusion63 as well as the exclusion of inherent vices, latent defects, mechanical or 

electrical breakdown. It is clear, from this group, that any poorly done work is not the insurer’s 

responsibility.64  

75. The second group of construction-related events assembles losses that are simply 

inevitable: wear and tear, gradual deterioration, etc. The third and final group can be described as 

perils against which the insured parties can take preventative measures to one extent or another: 

frost, rust, vermin, etc.65  

76. In addition to their direct relationship to the construction activity itself, all the incidents 

excluded in this third category also share another fundamental trait: they are all subject to an 

exception for “resulting damage”. Therefore, in each of these instances: 

• the event itself is excluded (“faulty workmanship”) 

• but its consequences are recaptured by the companion phrase (“resulting damage”).  

77. Station Lands argues it is the characterization of Builder’s Risk insurance by this Court in 

Commonwealth Construction that leads to the conclusion that the distinction between the general 

coverage, the excluded costs of “faulty workmanship” and the recaptured “resulting damages” 

lies in the fortuitous nature of the loss.66 Ledcor endorses this position and further submits that 

this approach is, in fact, entirely supported by structure and the language of the policy itself.  

78. In the insurance contract, the two coverage provisions – for “all risks” and “resulting 

damage” – essentially act as two “bookends” that carefully circumscribe the exclusions in this 

category. This “bookend” structure speaks volumes as to how, on their face, these provisions are 

to be understood and applied. Losses are initially captured by the “all risks” coverage, some 

specific risks enumerated are then excluded, but all the “damage” that results from these risks 

                                                           
63 Insurance Policy at clause 4(A) [JAR Tab 14]. 
64 Insurance Policy at clause 4(B) [JAR Tab 14]. 
65 Insurance Policy at clause 4(B) [JAR Tab 14]. 
66 See Factum filed by Station Lands. 
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remains covered. The logic is clear and consistent in all cases: the indemnified elements on either 

side of the exclusions protect the owner for the “fortuitous contingent risk” at the heart of any 

insurance policy – to use the language of this Court in Progressive Homes.67 In other words, any 

unintended or unexpected losses remain covered by the policy at all times. This position is 

further supported by the use of the word “damage” in the exception which necessarily 

incorporates notions of fortuity in describing the type of loss recaptured.  

79. This leaves, in the centre of this arrangement, a number of similar exclusions, including 

“the cost of making good faulty workmanship” − because they apply to losses that are 

imminently preventable. As indicated earlier, if these costs were not excluded from the coverage, 

they would be subject to indemnification by the “all risks” nature of the contract and transform a 

Builder’s Risk policy into a universal warranty.  

80. In other words, the quality of the workmanship is an excluded peril, while all its 

unlooked-for or unintended consequences (“resulting” damage) are covered.  

C. Defining “Faulty” Workmanship and “Resulting” Damage 

81. To adequately determine which losses can properly be counted as the “cost of making 

good faulty workmanship”, this requires setting a standard by which to define what is considered 

“faulty” as it applies to workmanship. The bottom line is that for something to be covered under 

the policy, litigation-based notions of fault are not needed – indeed, specifically avoided. 

82. As a starting point, Ledcor submits that, as discussed above, despite their common 

etymological roots, the meaning of “faulty” and the legal notion of “fault” in the context of 

Builder’s Risk insurance contracts have not been historically treated as synonymous, and for 

good reason.  

83. The purpose of insurance is to put in place a privately-funded risk allocation mechanism 

to guard against fortuitous occurrences. To constitute an attractive substitute to the normal 

recourses available through the application of legal tests by the courts, the scheme provided by 

the insurance policy must be more cost-effective and efficient. So, importing tort notions of fault 

into the definition of “faulty workmanship” would not give insured parties anything different 

                                                           
67 Progressive Homes, supra, at para. 45 [JBA Tab 20]. 
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than remedies they’d otherwise have access to through litigation. That would be of little use to 

the parties and would defeat, in large measure, the very purpose of the insurance policy.  

84. The view that “faulty” does not incorporate notions of fault is explicitly supported by the 

law as set out by this Honourable Court. In Progressive Homes, we find this unambiguous 

statement: “This Court’s jurisprudence shows that there is no categorical bar to concluding in 

any particular case that defective workmanship is an accident.”68 By definition, therefore, if even 

“faulty workmanship” can be characterized as something fortuitous, the definition of “faulty” 

can hardly be said to necessarily incorporate any traditional notions of fault.  

85. The standard by which to assess the workmanship and circumscribe excluded costs is a 

standard of contractual deficiency. This standard is measured in a very practical way, by the 

stakeholders on the ground, and involves comparing work performed to work contracted for in 

the specific agreement setting out the contractor’s deliverables as part of the construction project. 

If the work executed by the contractor does not meet the technical specifications as to quality and 

performance found in the work contract, it is deemed deficient or “faulty”.  

86. In other words, the ‘standard of contractual deficiency’ is actually one of contractual 

efficiency – it lets all parties get on with the job without the worksite being litigiously infested 

with lawyers – with insurance taking care of the rest. That’s why this works. 

87. If recaptured damage is described as “resulting”, this implies that it necessarily has a 

source from which it flows. The covered loss must result “from” something. In this case, quite 

simply, the source is the deficient workmanship. The contrast between the two elements of the 

insurance provision could not be clearer: on one hand we have the deficient work and, on the 

other, we find its consequences. By sheer logic, the source and the consequences must be two 

different things. A thing cannot be said to flow from itself. Therefore, the dividing line is clear, 

simple and practical: the resulting damage can be defined as all the unintended or fortuitous 

consequences of the deficient work. And, resulting damage is covered – unless otherwise 

excluded, which this is not.  

88. This approach properly balances the broad nature of the “all risks” coverage provided by 

Builder’s Risk insurance with protection for the insurers. In other words, the owner and other 
                                                           
68 Progressive Homes, supra, at para. 46 [JBA Tab 20]. 
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insured parties are protected, regardless of fault, for any unintended losses that might occur if a 

contractor’s work is deficient or executed in a deficient manner. That is the very role of the 

private risk allocation mechanism they purchased. For their part, insurers will not be 

inappropriately required to guarantee the quality of the work performed by the contractors.  

D. Applying the Clear Meaning of This Policy to the Facts of This Case 
89. Applying this practical interpretation of the policy’s clear language is a simple 

proposition. Window damage during a construction clean is a direct physical loss to the insured 

property and the applicability of the coverage was conceded at trial and on appeal.69  

90. Did the faulty workmanship cause window damage, and thereby damage to the property? 

It certainly did. The window damage is the direct result of the faulty workmanship. Was this 

damage unlooked-for? It was. It might well have been the result of negligence on Bristol’s part 

but that is not a relevant consideration under a Builder’s Risk insurance contract.  

E. Debunking the Red Herrings 
91. The Court of Appeal was particularly critical of this approach to defining “faulty 

workmanship”. One of its concerns was that it would negate the meaning of the exclusion.70 As 

pointed out by Station Lands in its submissions,71 depending on the nature of the work and the 

moment when the deficiency is brought to light, redoing the work might involve causing damage 

and repairing other elements of the project in order to gain access to, remove or reinstall 

deficient work. These costs can be substantial but are correctly excluded to avoid turning the 

Builder’s Risk policy into a construction warranty.  

92. For the insurer, therefore, the exclusion remains a valuable element of the contract and 

performs as it should. It prevents the policy from being used in ways it was not intended, namely 

as a warranty for the quality of the work itself or how the work is supervised and protected.  

93. The second concern expressed by the Court of Appeal is the interpretation should not 

“give the insured carte blanche to use faulty materials, workmanship or design”.72 Does the 

                                                           
69 Judgment of the Court of Appeal, at para. 28 [JAR Tab 3] and Judgment of the Court of Queen's Bench, 
at para. 6 [JAR Tab 1] 
70 Judgment of Court of Appeal, at para. 34 [JAR Tab 3]. 
71 See Factum filed by Station Lands. 
72 Judgment of Court of Appeal, at para. 24 [JAR Tab 3]. 
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interpretation set out above open the proverbial floodgates to careless or reckless behaviour by 

contractors based on the knowledge that their actions will be indemnified by the insurance? 

Commercial reality is such that this is not a real risk. Do people drive crazy all the time simply 

because they know they have car insurance? No. Doesn’t happen on the roads. Certainly doesn’t 

happen on construction sites. There’s simply too much at risk. 

94. The Court of Appeal’s fear is predicated on the idea that there is no natural incentive for 

contractors to act in a reasonably diligent manner when they are on a construction site. The 

reality on the ground does not support this view. We need only think of the business reputation 

of the contractor. Is there a more potent disincentive to misbehaviour? People talk. A 

tradesperson whose actions frequently cause physical damage to a project, even by mere 

inadvertence, would quickly earn an unflattering reputation. Again, people talk. It is difficult to 

imagine someone’s business remaining viable if they become known for doing poor work (which 

it would be obligated to redo at its own cost) or doing it in a manner that disregards the 

construction site as a whole. In this light, commercial considerations prevent the theoretical risk 

evoked by the Court of Appeal from materializing.  

95. The last point to be addressed is the apparent difference that exists between: 

• the standard of deficiency put forward to determine whether workmanship qualifies as 
“faulty” for the purposes of a Builder’s Risk policy  

• versus the clearly established standard developed for faulty design exclusions  

• and, the apparent difference in the way in which “resulting damage” is defined in faulty 
design cases.73  

96. As this Honourable Court recently confirmed, a person undertaking to prepare a design – 

the type of design is irrelevant: engineering, architectural or technical – must account for all the 

risks that are foreseeable in light of the current state of the art for the object designed. 74 A design 

will therefore be considered faulty or deficient if it fails to adequately provide for these risks.  

This standard is, on its face, more exacting than the contractual deficiency standard applied in 

                                                           
73 See, for example, Simcoe and Erie General Insurance Company v. Royal Insurance Company of 
Canada (1982), 36 AR 553 (ABQB), leave to appeal to SCC refused, 49 AR 38 (note) [JBA Tab 23] and 
B.C. Rail Ltd. v. American Home Assurance Co. (1991), 79 D.L.R. (4th) 729 (B.C. C.A.) [JBA Tab 3]. 
74 Canadian National Railway, supra, at para. 53 [JBA Tab 6]. 
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cases of faulty workmanship. However, it reflects the fact that, by their very nature, errors in 

design carry greater consequences and can undermine the project as a whole.  

97. Design work guides the efforts of all the other participants in an endeavour. Design work 

is also typically undertaken by members of regulated separately-insured professions held to high 

standards of professional conduct. Just as important, if a design fails, it will, more often than not, 

result in the failure of the entire structure. It is therefore not surprising that courts have 

developed a much clearer and more stringent “state of the art” standard for those involved in the 

design phase of a project.  

98. As a consequence, the scope of the exception for “resulting damage” – which also 

typically accompanies faulty design exclusions – is also affected. Where a faulty design has 

caused the failure of a structure – even a large and complex one – courts have generally ruled 

that the entire cost of reconstruction falls within the exclusion. In the words of the B.C.C.A., the 

exclusion “encompasses all the damage to the very thing that was designed faultily or 

improperly. Resultant damage is damage to some part of the insured property other than the part 

of the property that was faultily designed.”75  

99. Thus, collateral damage to the property of third parties has systematically been found to 

be recaptured by the “resulting damage” provision.76 With respect to elements of the project 

itself, courts generally carefully consider the scope of the design work to see whether some 

elements of the project itself can properly be characterized as “resulting damage”.77  

100. For example, in BC v. Royal Insurance, a diversion channel, part of a larger waterway 

management project, failed due to a design error and caused damage to parts of the main 

elements of the project. Because the diversion channel was a distinct component and the design 

error did not relate to any other part of the project, all damages beyond the reconstruction of the 

                                                           
75 British Columbia v. Royal Insurance Company of Canada, 1991 CanLII 5732 (BC CA) at para. 11 
[“British Columbia v. Royal Insurance”] [JBA Tab 5]. 
76 See, for example, Triple Five Corporation Ltd. v. Simco & Erie Group, 1997 ABCA 92 [JBA Tab 25] 
77 In addition to Triple Five Corporation, ibid, additional examples where the question is examined in 
light of the particular facts include: British Columbia v. Royal Insurance Company of Canada, 1991 
CanLII 5732 (BC CA) [JBA Tab 5], Algonquin Power (Long Sault) Partnership v. Chubb Insurance Co. 
of Canada (2003), 2003 CarswellOnt 1941 (Ont. S.C.J.) [JBA Tab 2] and Foundation Co. of Canada Ltd. 
v. American Home Assurance Co. (1995), 25 O.R. (3d) 36 (Ont. Gen. Div.) at pp. 54 -5 aff’d [1997] O.J. 
No. 2332 (Ont. C.A.) [JBA Tab 9]. 
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diversion channel were indemnified as “resulting damage”. In Algonquin Power, where a hydro-

electric dam failed due to design errors, elements of the dam which could be separated from the 

design error – the turbines and transformer stations – were found to be “resulting” and were 

indemnified in accordance with the exception, even though they were part of the same project.  

101. Policy and practical considerations support the historic differences in the analytical 

frameworks used in cases of faulty workmanship and cases of faulty design. The nature and 

scope of the work of an architect is fundamentally different from the nature and scope of the 

work of a plumbing contractor. A deficient execution, in each case, carries drastically different 

consequences. However, both approaches share a common foundation.  

102. Essentially, both the architect and the plumber are required to provide the deliverables set 

out in their respective contracts. The standard of deficiency under each contract is slightly 

different but this is necessary to reflect the nature of their work. The architect’s task or obligation 

in creating an adequate design is to take into account all foreseeable risks inherent to the thing 

designed. If she fails to do this, her work will be found to be deficient or “faulty”.  

103. For the plumber, on the other hand, her obligation is to install a system that meets the 

specific performance standards for each project. These will vary greatly from one project to the 

next. Her work will be found to be deficient or “faulty” if it fails to meet the explicit 

requirements of the specific project. Therefore, the application of the standard is different but 

only to the extent required to accurately reflect the particularities of each task. As far as the law 

of contracts and insurance are concerned, the same principles are consistently applied: the 

persons retained must do their job in accordance with the terms of their contract.  

104. A similar conclusion arises if we examine the application of the “resulting damage” 

inclusion. In the case of the architect, the cost of “making good faulty design” has been held to 

include the reconstruction of the entire structure or object that failed, thereby reflecting the 

nature of design work. However, as the British Columbia78 case illustrates, the “resulting 

damage” inclusion still plays an important role in recapturing any damage caused to other 

elements of a project not the subject of the faulty design. If “faulty workmanship” is involved, 

                                                           
78 British Columbia v. Royal Insurance, supra. [JBA Tab 5]. 
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the plumber will have to bear the cost of redoing her work but any water damage done to the 

structure would be covered as “resulting damage”.  

F. Court of Appeal’s Fatal First Step 

105. If the language of the policy is clear and produces the outcomes set out above, this begs 

the question why the Court of Appeal of Alberta arrived at a completely different conclusion. 

According to the principles summarized in Progressive Homes, the only reason to proceed 

further with the analysis is if the language of the insurance policy is ambiguous. If the language 

is ambiguous, then the general rules of contract interpretation apply.79 

106. The Court of Appeal strayed from this preferred approach and, as a result, committed a 

number of errors in law which, in turn, affected its conclusion. The cumulative effect of these 

errors ultimately led the Court below to find the need to come up with the new “physical and 

systemic connectedness” test in order to resolve this case.  

107. From the outset, it appears that the Court of Appeal struggled with the best way to frame 

the matter before it. In the first paragraph of its reasons, the Court defines the central issue as 

“whether the damage resulted from ‘poor workmanship’ or is ‘resulting damage’.”80 With 

respect, if the damage “resulted from” the poor workmanship, would that not constitute 

“resulting damage” by definition? This peculiar formulation of the key issue foretold some of the 

missteps to come.  

108. The first significant error committed by the Court of Appeal relates to the manner in 

which it opted to treat the three interwoven but distinct elements at play in this case: the general 

coverage, the excluded “cost of making good faulty workmanship”, and the recaptured “resulting 

damage”.  

109. Insurance provisions structured in this three-tiered way are common and this Honourable 

Court has provided clear direction on how to go about interpreting such provisions. In such 

cases, the rules of insurance contract construction can be summarized as follows:  

                                                           
79 Progressive Homes, supra, at para. 23 [JBA Tab 20]. 
80 Judgment of Court of Appeal, at para. 1 [JAR Tab 3]. Emphasis added. 
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• because of this alternating structure, it is generally advisable to interpret the policy in the 
following order: coverage, exclusions and then exceptions;81 

• exclusions should be read in light of the initial grant of coverage;82 
• coverage provisions should be construed broadly and exclusion clauses narrowly;83 
• insurers bear the onus of bringing the loss within the language of the exception.84 

 
110. This sequential analysis was treated as “accepted” law and applied in exactly this way by 

Justice Clackson at trial. He required the insurance companies to establish that the loss was 

indeed excluded from the coverage and, if they were successful, the insured parties would have 

the opportunity of establishing the applicability of the exception.85  

111. What makes the Court of Appeal’s approach all the more surprising in this case is that it 

restates the sequential approach to interpreting tiered insurance provisions but, in the very next 

sentence, the Court then decides to set this well-established method aside. Its rationale is stated 

rather simply: “in this appeal, the exception and the exclusion cannot be interpreted in isolation; 

in many ways they are two sides of the same coin. […] The two phrases must be interpreted 

symbiotically.”86 Symbiotically?87 

112. It is indeed preferable not to interpret inter-related provisions in isolation – as indicated in 

the summary of the principles above – but to then go on to effectively merge the phrases and 

interpret them “symbiotically” requires a problematic leap in reasoning.  

113. What the Court calls its “symbiotic” approach is made more problematic by the fact that, 

in the process of merging the phases of the analysis, the parties’ respective burden of proof − 

which is correctly intended to alternate between the parties as the analysis proceeds − is 

completely lost in the mix. At no point does the Court of Appeal turn its mind to this 

fundamental question nor to the effect its chosen method has on such a crucial matter. In fact, the 

                                                           
81 Progressive Homes, supra, at para. 28 [JBA Tab 20]. 
82 Progressive Homes, supra, at para. 27 [JBA Tab 20]. 
83 Canadian National Railway, supra at para. 32 [JBA Tab 6]. 
84 Canadian National Railway, supra at para. 34 [JBA Tab 6]. 
85 Judgment of the Court of Queen’s Bench, at para. 9 [JAR Tab 1]. 
86 Canadian National Railway, supra at para. 32 [JBA Tab 6]. 
87 The dictionary defines symbiosis as “the relationship between two different kinds of living things that 
live together and depend on each other” [JBA Tab 30]. 
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words “onus” and “burden” are wholly absent from the Court’s reasons − a fundamental error in 

law which rightly calls into question the validity of the Court of Appeal’s decision.  

G. An Unduly Broad Reading 

114. The failure to correctly follow the appropriate sequential interpretive steps led the Court 

of Appeal, at least in part, to make further fundamental errors in its apprehension of the meaning 

of the “faulty workmanship” exclusion. In fact, the “symbiotic” approach triggered a chain 

reaction of sorts, each step of the analysis leading further and further away from the true 

meaning of the provisions contained in the Builder’s Risk insurance contract.  

115. By considering the exclusion and the exception as it did, the Court of Appeal not only 

lost sight of the important matter of the onus imposed on the parties by the jurisprudence, it also 

lost sight of the important principle that requires coverage provisions to be read broadly while 

exclusions are to be read narrowly.88  

116. As it considered the summary of the interpretive principles set out by this Honourable 

Court in Progressive Homes along with other guides meant to assist in finding the true meaning 

of insurance provisions, the Court of Appeal was dismissive and stated that while these concepts 

were “true enough”, it criticized them for being “too abstract to assist in deciding… cases.” The 

Court further felt that this was “especially so where (as here) both the exclusion and the 

exception are widely worded. [emphasis added]”89  

117. This characterization of the exclusion for the “cost of making good faulty workmanship” 

as “widely worded” is inaccurate, particularly if the provision is read, as it should, “in light of the 

initial grant of coverage”.90  

118. Builder’s Risk insurance policies are, by definition, intended to cover a very wide range 

of perils for the collective benefit of a large number of interacting parties on construction sites. 

These sites, by their nature, are busy places fraught with risks of all sorts against which the 

policy is intended to guard the parties, regardless of any intervening fault or negligence − that’s 

why the insurance is expensive, why it’s split between six insurance companies.  

                                                           
88 Progressive Homes, supra, at para. 24 [JBA Tab 20]. 
89 Judgment of Court of Appeal, at para. 21 [JAR Tab 3]. 
90 Canadian National Railway, supra, at para. 32 [JBA Tab 6]. 
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119. In light of this “initial grant of coverage” it seems odd that the Court of Appeal would 

choose to describe the “faulty workmanship” exclusion as broadly worded even before 

undertaking a substantive analysis of the provision and its contractual context – and remember, 

it’s supposed to be the other way around: coverage interpreted broadly, exclusions interpreted 

narrowly. Their conclusion on the nature of the faulty workmanship exclusion is further called 

into question when one examines the other exclusions set out in the policy. All of the exclusions 

listed are for specific perils and, as such, should be construed narrowly. This is particularly true 

of the majority of these exclusions which are accompanied by a “resulting damage” exception, 

further reducing the scope of the exclusion wording.  

120. The rule requiring that coverage provisions be interpreted broadly and exclusions 

narrowly clearly applies in this case. Even if this principle is not a steadfast rule to be applied 

automatically without regard to the particular circumstances of a case, it constitutes, at the very 

least, a strong presumption that should not be displaced without good reason. In this case, there 

are simply no valid reasons to displace this Honourable Court’s interpretive principles and, as a 

result, the Court of Appeal erred in holding, as it did, that the “faulty workmanship” exclusion 

was open to a broad interpretation.  

H. Finding a Non-Existent Requirement 

121. Having strayed from the sequential approach of interpreting tiered insurance provisions, 

and having found that the “faulty workmanship” exclusion was “widely worded”, it is not 

surprising that this cascade of errors continued and ultimately led the Court of Appeal to 

interpret the scope of the exclusion as incorporating, by implication, an element which is foreign 

to the language and the logic of a Builder’s Risk insurance contract: damage.  

122. As the Court of Appeal worked through the process of interpreting the provisions 

“symbiotically”, it began by concluding that the cost of redoing poor work is excluded from the 

insurance policy. Their exclusion however does not flow from the presence of the “faulty 

workmanship” exclusion; rather, they say, deficient work escapes coverage because a Builder’s 

Risk insurance contract is not intended to act as a construction warranty. So, according to the 

Court, it is not conceptually possible for the insurance policy to indemnify any type of poorly 

executed work. In other words, the insurance policy excludes faulty workmanship not because of 
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its explicit terms but because, by definition, it cannot apply to such losses. In other words, it 

turns insurance on its head – insurance doesn’t cover losses. Then what is insurance for? 

123. While a Builder’s Risk insurance contract is not designed to act as a warranty for the 

quality of the work performed or the materials used – a point made earlier – this is not due to 

some notion of the inherent nature of Builder’s Risk insurance. To determine coverage based on 

anything but the terms of the policy is to open the door to highly problematic outcomes, as well 

as increased future litigation. If a Builder’s Risk policy does not act as a construction warranty, it 

is because its express terms, including the “faulty workmanship” exclusion, prevent it from 

doing so − not for conceptual this, conceptual that, by definition this, by definition that.  

124. By relying, as it does, on a conception of the inherent essence of a particular type of 

insurance policy, the Court of Appeal simply fails to take into account the broad coverage for all 

risks and perils provided by the policy. The contract does not, as the Court below characterizes 

it, only cover “some unexpected events and occurrences.”91 Its coverage extends to “all risks of 

direct physical loss or damage.”92  

125. Having rejected, as it did, the proposition that “the cost of making good faulty 

workmanship” was the cost of redoing deficient work, the Court interpreted the provision in this 

way: “Because the base coverage is for ‘physical loss’, the exclusion […] must exclude some 

physical loss, or the exclusion would be redundant.”93 The Court later restated this view: “The 

inability of the respondents [the Appellants before this Court] to point to any physical damage 

that would actually be excluded in a case like this […] is a significant weakness in their 

argument.”94  

126. As a result, the Court formulated the central issue of the case as determining “the dividing 

line between the physical loss that is excluded because it is the “cost of making good” and that 

which is covered because it is ‘resulting damage’.”95 It is obvious, from the subsequent 

application of this approach to the deficient window cleaning by Bristol, that the Court below 

                                                           
91 Judgment of Court of Appeal, at para. 25 [JAR Tab 3]. Emphasis added. 
92 Insurance Policy at clause 2 [JAR Tab 14]. Emphasis added. 
93 Judgment of Court of Appeal, at para. 29 [JAR Tab 3]. Emphasis added. 
94 Judgment of Court of Appeal, at para. 36 [JAR Tab 3]. Emphasis added. 
95 Judgment of Court of Appeal, at para. 29 [JAR Tab 3]. 
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viewed the exclusion as capturing not just the cost elements of the work itself, but also resulting 

damage.  

127. How, then, does one go about dividing the unintended damage flowing from a singular 

incident of faulty workmanship into cost elements that are excluded and others that are 

indemnified? This is the dividing line which need not be drawn. Figuring out which physical 

damage elements to exclude and which ones to treat as covered is not a simple task and this is 

what ultimately necessitated the development of the new “physical and systemic connectedness” 

test. There was simply no existing law to address the scenario the Court of Appeal had created 

through its compounding errors.  

128. An occurrence of deficient workmanship can, conceivably, carry two types of 

consequences: some that are better characterized as fortuitous, others that are not unanticipated. 

The language and structure of the policy bases the distinction between faulty workmanship and 

resulting damage on this practical and readily-discernable difference in the type of loss. The 

rationale for this approach is found in the fact that insurance coverage is intended, as a general 

proposition, to guard against “fortuitous contingent risk.”96 It would therefore seem logical, and 

in keeping with the structure of the insurance policy, for the “faulty workmanship” exclusion to 

only apply to elements that are not fortuitous, namely the cost of redoing the work properly. But 

it is this approach that the Court of Appeal rejected.  

129. The alternative, therefore, is to find that elements of unintended physical loss can fall 

equally within the exclusion or the exception – this inevitably creates the need to make a very 

difficult distinction between various unintended consequences. From a legal perspective, this is 

not a simple endeavour – as evidenced by the clunky “physical and systemic connectedness” 

approach. From a practical perspective, it is difficult to imagine construction workers, 

tradespeople, supervisors on the ground attempting to determine against which unexpected 

physical loss they can legitimately make a claim under the insurance and which they must 

absorb.  

130. Just as worrisome is the effect of the Court of Appeal’s approach on the scope of the 

coverage provided by the “resulting damage” exception. If we use the definition of “the cost of 

                                                           
96 Progressive Homes, supra, at para. 45 [JBA Tab 20]. 
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making good faulty workmanship” formulated by the Court, the exclusion captures “the cost of 

repair of physical damage directly caused by faulty work to the part of the property being worked 

on.”97 This artificially limits the scope of the “resulting damage” exception to damage caused to 

elements of the property to which the contractor was not systemically connected. By doing this, 

the Court essentially sterilizes the exception − which is in fact a coverage inclusion that should 

be given broad interpretation.  

Question 2 – (Finding and Respecting the) Reasonable Expectations of the Parties 

131. Where a policy is found to be ambiguous, “courts should prefer interpretations that are 

consistent with the reasonable expectations of the parties, so long as such an interpretation can be 

supported by the text of the policy.”98 On this principle, at least, there seems to be agreement, 

including by the Court of Appeal in this case. Its application, however, is a rather different 

matter.  

132. The Court of Appeal accepted the important role played by the expectation of the parties 

in interpreting insurance contracts: “settled expectations about how policy wording should be 

interpreted should not easily be displaced.”99 The Court below then considered this Court’s 

decision in Sattva100 and stated that “all contracts have ‘surrounding circumstances’ and are 

made within a certain ‘context’.”101 It further acknowledged that the test is an objective one and 

does not rely on the parties’ subjective understanding.102  

133. The Court then examined what guidance it could draw from the context to determine the 

reasonable expectations of the parties in this case. The Court’s answer, at first glance, is simple: 

none. According to the Court, in cases involving contracts of adhesion like the one at play, “any 

search for the intention of the parties in the ‘context’ is merely a legal fiction.”103 They went on 

to say that, because the policy had been in place for “many months” – a number of years, in fact 

– before Bristol Cleaning became an insured party, any suggestion “that there was any actual 

                                                           
97 Judgment of Court of Appeal, at para. 44 [JAR Tab 3]. 
98 Progressive Homes, supra, at para. 23 [JBA Tab 20]. 
99 Judgment of Court of Appeal, at para. 23 [JAR Tab 3]. 
100 Sattva, supra [JBA Tab 21]. 
101 Judgment of Court of Appeal, at para. 13 [JAR Tab 3]. 
102 Judgment of Court of Appeal, at para. 13 [JAR Tab 3]. 
103 Judgment of Court of Appeal, at para. 14 [JAR Tab 3]. 
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‘meeting of the minds’ between the various litigants on the issues that have subsequently arisen 

is artificial.” And then said: “There is nothing about the ‘known context’ that sheds any light on 

the meaning of the disputed clause.”104  

134. However, commonplace circumstances do not mean that there is no way of ascertaining, 

at least to some useful degree, the “reasonable expectations” of parties to a Builder’s Risk 

insurance policy, and to avoid interpretations of the contract “that would not have been in the 

contemplation of the parties at the time the policy was concluded.”105  

135. Builder’s Risk “all risks” insurance policies are standard form agreements, or contracts of 

adhesion. As a result, while there may be little interaction between the parties, standard 

agreements are still entered into for a purpose and with certain expectations. When these 

contracts have been in use for decades, as is the case here, how can it be said that there is nothing 

in the known context of the policy that sheds any light on the interpretation of the provisions at 

the heart of the dispute?  

136. The Court of Appeal itself mentions that the significant body of jurisprudence dealing 

with Builder’s Risk policies “provides some indication of the reasonable expectations of the 

insurers and insureds as to what would be covered under this type of policy.”106 But, it is this 

particular Court’s review of the case law that led to its decision to analyse the provisions 

“symbiotically”, setting in motion the cascade of fatal errors.  

137. It is also troubling that the Court of Appeal makes no reference whatsoever to the long-

standing, well-understood purpose of Builder’s Risk insurance policies set out by this 

Honourable Court in Commonwealth Construction.107 This passage clearly sets out the purpose 

of this type of insurance party and what the parties should reasonably expect from the coverage it 

provides.  

138. Omitting this well-known information is a significant error. As pointed out by Sattva, 

“the meaning of the words is often derived from a number of contextual factors, including the 

                                                           
104 Judgment of Court of Appeal, at para. 15 [JAR Tab 3]. 
105 Progressive Homes, supra, at para. 23 [JBA Tab 20]. 
106 Judgment of Court of Appeal, at para. 23 [JAR Tab 3]. 
107 Commonwealth Construction, supra at pp. 323-324 [JBA Tab 8]. 
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purpose of the agreement.”108 A proper understanding of the context, in this case, would perhaps 

have prevented the Court of Appeal from embarking on an analysis underpinned by false 

premises.  

139. What is even more troubling, however, is the repeated use, by the Court of Appeal, of the 

work contract between Bristol and Station Lands for the “construction clean” of the property in 

order to interpret various provisions of the Builder’s Risk policy, a completely unrelated 

agreement which predates the Bristol cleaning contract by three years.  

140. The Court below integrally quotes long passages from the Bristol contract and underlines 

five distinct passages in the reproduced provisions that all speak to the fact that, under the terms 

of their contract, Bristol and Station Lands had agreed that Bristol would bear the responsibility 

of any damage it might cause to the property.109  

141. The Court of Appeal then refers to the Bristol contract, at paragraph 31 of its decision, to 

decide whether the cleaning service provided by Bristol constituted “workmanship” under the 

insurance policy. The Court uses the definitions of “work”, “services” and “workmanship” 

contained in the Bristol contract to conclude that the notion of “workmanship” in the Builder’s 

Risk policy included the services provided by Bristol. ‘Apples and oranges’ doesn’t even come 

close. 

142. When examining the “multiple-contractor” argument put forth by Station Lands and 

Ledcor on Appeal (see Question 3 below), the Court below twice invokes provisions of the 

Bristol contract to interpret the insurance policy.110  

143. Most importantly, the Court of Appeal justified adopting the new “physical and systemic 

connectedness” test, in good part, on the fact that its effects were “also consistent with GC 2.4, 

which requires Bristol Cleaning to repair any damage it does to the work of other contractors.” 

The Court goes so far as to state that even if this express covenant was not present, “it would 

likely be implied in any construction contract.”111 Really? 

                                                           
108 Sattva, supra, at para. 48 [JBA Tab 21]. 
109 Judgment of Court of Appeal, at paras. 6 to 8 [JAR Tab 3]. 
110 Judgment of Court of Appeal at paras. 35 and 38(b) [JAR Tab 3]. 
111 Judgment of Court of Appeal at para. 49 [JAR Tab 3]. 
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144. How a contract for specific works, entered into three years after the Builder’s Risk 

insurance policy came into effect, can shed light on the interpretation of the insurance contract is 

a significant, and unrealistic, juridical stretch. How can it logically be held that the contract 

between Bristol and Station Lands sheds any light on the insurance contracted between the 

Appellants and the Respondents? As pointed out by Station Lands in its Factum,112 there is 

nothing at law preventing insured parties under a Builder’s Risk policy from also allocating risks 

among themselves through other contracts as additional sources of indemnification should an 

incident occur on site.  

145. There is no known principle in law that recognizes the use of a completely foreign 

agreement as a proper method of contract construction. The fact that this approach was used to 

justify a broad interpretation of the “faulty workmanship” exclusion in this case, in contravention 

of any number of well-established principles of contract construction, simply compounds the 

gravity of the matter.  

Question 3 – Damaging Another Contractor’s Work 

146. On appeal, Ledcor and Station Lands argued the “faulty workmanship” exclusion, by 

definition, could not apply to losses or damage caused by a contractor to the work of another 

contractor; the losses/damage was included, was covered; here that would mean the cleaning 

work done to the work of the window installers, being the windows. This “multiple contractor” 

approach, as it was dubbed below, is based on the premise that since the “cost of making good 

faulty workmanship” only excluded the cost of redoing the deficient work, it stood to reason that 

the exclusion could not capture any damage caused to components supplied by other contractors. 

Any such losses would be covered as being “resulting damage”.  

147. Indeed, in the passage found in the Commonwealth Construction decision where this 

Honourable Court sets out what it views as the role of Builder’s Risk insurance on construction 

sites, specific reference is made to the scenario whereby a contractor damages the work or 

materials of another: “On a construction site […], there is ever present the possibility of damage 

                                                           
112 See Factum filed by Station Lands. 
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by one tradesman to the property of another and to the construction as a whole.”113 The passage 

goes on to state that protection from such losses is the intended purpose of this type of insurance.  

148. In light of this passage, and considering the proper interpretation of the excluded “costs 

of making good faulty workmanship”, the “multiple contractor” rule has a proper role to play in 

the application of these provisions. This principle could serve as a very simple, practical rule of 

thumb to resolve countless future claims for indemnification. At the very least, it could be 

considered a refutable presumption that could be displaced if the circumstances of a specific 

incident warranted it.  

149. To be clear, the multiple contractor presumption would only apply to damage – accidental 

or unintended harm caused to the work of other contractors. As indicated earlier, all the costs of 

redoing deficient work would always be borne by that faulty contractor, including any necessary 

work to other components of the project.  

Conclusion 
(i) Creating Conceptual Unity 

150. The interpretation of the “faulty workmanship” exclusion advocated for in this case has 

the additional advantage of being in keeping with jurisprudence now emerging in other provinces 

based on a variant of the provision developed and used by a different group of insurance 

underwriters. Known as LEG2 provisions, these exclusions have recently been the subject of 

judicial interpretations in British Columbia and in Ontario.114  

151. Although there are differences in wording between the provision in this case and the 

LEG2 clauses in Acciona and PCL Constructors, all three policies contain the same conceptual, 

three-step structure, making the cases an integral part of the evolving national landscape for 

which this case will provide crucial guidance:  

• practically identical coverage providing for all risks indemnification; 
• an exclusion provision for “faulty workmanship” or “defects in workmanship”; and 

• an exception or limitation which provides coverage for any “resulting damage”. 

                                                           
113 Commonwealth Construction, supra at p. 323 [JBA Tab 8]. 
114 Acciona Infrastructure Canada Inc. v. Allianz Global Risks US Insurance Company, 2014 BCSC 
1568, affirmed 2015 BCCA 347 [“Acciona”] [JBA Tab 1] and PCL Canada Inc. v. Allianz Global Risks 
US Insurance Co., 2014 ONSC 7480 [“PCL Constructors”] [JBA Tab 17]. 
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Ledcor Construction/ Station Lands 
“faulty workmanship” type provision 

Acciona and PCL Constructors 
LEG2 type provision 

General Coverage Provided115 

Clause 2 indicates that insurance coverage is 
provided for “direct physical loss or damage” 
to the property. 

The policy insures against “all risks of direct 
physical loss or damage”.116 

Exclusion Provision 

Clause 4A (b) excludes “the cost of making 
good faulty workmanship” 

Acciona: excludes “all costs rendered 
necessary by defects of material 
workmanship”117 

PCL Constructors: states that “This Policy 
does not insure against faulty or improper 
workmanship”118 

Exception or Limitation Provision 

Clause 4A (b) also states: “unless physical 
damage not otherwise excluded […] results, 
in which event this policy shall insure such 
resulting damage.” 

Acciona: “should damage occur to any 
portion of the Insured Property […] the cost 
of replacement or rectification which is 
hereby excluded is that cost which would 
have been incurred if replacement or 
rectification […] has been put in hand 
immediately prior to the said damage.”119 

PCL Constructors: “in the event of loss or 
damage caused in whole or in part by… faulty 
workmanship… this exclusion shall apply 
only to the direct costs that would have 
reasonably been incurred to rectify such 
fault(s) immediately prior to the 
commencement of such loss or damage [. 
S]uch loss or damage shall be deemed to be 
Resultant Damage”120 

 
                                                           
115 Although the specific language relating to the definition of “insured parties” and the level of indemnity 
provided (replacement, repair, etc.) is not provided for all three cases, all indications are that the policies 
are essentially identical on these initial aspects. 
116 Acciona (BCSC), supra, at para. 72 [JBA Tab 1]; PCL Constructors, supra, at para. 7 [JBA Tab 17]. 
117 Acciona (BCSC), supra, at para. 217 [JBA Tab 1] 
118 PCL Constructors, supra, at para. 10 [JBA Tab 17] 
119 Acciona (BCSC), supra, at para. 217 [JBA Tab 1] 
120 PCL Constructors, supra, at para. 10 [JBA Tab 17] 
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152. While the language is not identical in the LEG2 clauses, the intellectual exercise required 

is fundamentally the same as the one required by the “faulty workmanship” exclusion in this 

case. Courts draw the lines between the general coverage, the cost elements that form part of the 

excluded deficient work and those covered by the policy as flowing from the poor work.  

153. The only true difference is that the LEG2 clauses contain a built-in temporal mechanism 

to draw these crucial lines. When damage does occur, courts must retrace the timeline of events 

to determine what would have been the cost to rectify the deficient work before it caused any of 

the unintended, fortuitous damage, thereby leaving all such consequences as indemnifiable losses 

under the policy. This process is equivalent to determining the cost of redoing the work properly 

or the “cost of making right faulty workmanship”. Indeed, it is difficult to conceive of a viable 

alternative interpretation.  

154. This analysis illustrates accurately the great similarities in the fundamental concepts at 

play in both types of insurance provisions. Furthermore, the role of the provisions and the 

parties’ reasonable expectations as to their effects also appear to be similar if not identical. As a 

result, it is not only proper but necessary, for the cohesive and orderly evolution of this area of 

the law, to acknowledge and indeed to rely on the parallels between these provisions.  

155. The only scenario under which these striking parallels fail is if one reads the notion of 

“damage” into the excluded “costs of making right faulty workmanship” as the Court of Appeal 

herein did in this case. To import this notion into the provision not only puts an improper gloss 

on the clear language, it also creates conflicting outcomes for two parallel versions of the 

exclusion. It is perhaps not surprising that the B.C.C.A. opted to distinguish the appellate 

decision in this case.121  

156. The interpretation of the Builder’s Risk policy by the Court of Appeal below stands in 

stark contrast to the approach and outcome recently embraced by courts in two other provinces 

whereas the interpretation put forward by the Trial Judge herein contributes to uniting the 

jurisprudence into a cohesive, logical and practical body of law.  

                                                           
121 Acciona appeal at paras. 58 to 62 [JBA Tab 1]. 
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(ii) Moving Forward 

157. This appeal contrasts two different conceptions of the role of Builder’s Risk insurance 

generally and two conflicting versions of the proper interpretation to be given to one of its 

essential provisions: the exclusion for faulty workmanship. Perhaps more importantly, this 

appeal also contrasts greatly divergent approaches to contractual interpretation.  

158. The Court of Appeal’s intervention, reversing a logical and legally-defensible trial 

decision by invoking an unduly wide applicability of the standard of correctness in this case, 

contrary to the framework in Sattva122, opened the door to a highly problematic interpretation of 

the contract and outcome in this case, both legally and practically.  

159. The Court of Appeal engaged in an interpretation process which is contrary to well-

established principles for such matters. The Court chose to disregard the unambiguous meaning 

of the provision that emerges from the plain structure of the contract. Finding there was an 

ambiguity to be resolved, the Court of Appeal then found that there was no helpful context 

within which to ascertain the scope of the “faulty workmanship” exclusion, despite clear 

guidance provided by this Honourable Court in Commonwealth Construction123 as to the purpose 

or role of Builder’s Risk insurance. Instead, the Court of Appeal relied on the extraneous work 

contract between Station Lands and Bristol to conclude that the parties had agreed to make 

Bristol responsible for any damage it might cause − using an element that was entirely foreign to 

the insurance policy and that was entered into three years after the insurance contract in order to 

colour the interpretation of its provisions.  

160. Because of the widespread use of this type of insurance, and the high degree to which all 

the stakeholders in the construction industry rely on this coverage, can this interpretation be left 

to stand? It is: 

• contrary to the objective expectations of the parties as to the function of the policy as set 
down by this Honourable Court; 

• disregards the sequential analysis of each of the interrelated provisions, with the 
associated onus of proof on the various parties; 

• applies a broad interpretation to the exclusion; 

                                                           
122 Sattva, supra [JBA Tab 21]. 
123 Commonwealth Construction, supra [JBA Tab 8]. 
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