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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview and position 

1. This appeal turns on the correct interpretation of a single, ubiquitous provision found in 

practically every standard form “Builder’s Risk” insurance policy used in Canada: the “faulty 

workmanship” exclusion.  The provision is comprised of two distinct but closely linked 

components.  The first component excludes incidents of “faulty workmanship” from the broad, 

“all risk” insurance coverage provided under the policy.  The second component is a companion 

exception which qualifies the exclusion and maintains coverage for any “resulting damage”. 

2. Builder’s Risk insurance policies of this type, including the specific two-pronged 

provision at play in this appeal, have been widely used by insurance companies and their clients 

in the construction industry for decades.  Not surprisingly, Courts across the country have been 

asked to consider the meaning of various iterations of this insurance clause numerous times.  In 

cases of faulty workmanship, disputes between the insurer and the insured party typically require 

the Courts to classify the loss as falling into one of: a) the generally covered physical losses; b) 

the cost elements that are excluded from coverage as “faulty workmanship”; or c) damages that 

are recaptured by the policy as “resulting damage”. 

3. In this regard, as the agreed upon facts set out below demonstrates, this appeal is not 

different from other cases.  After decades of judicial consideration, including the decisions of 

this Honourable Court in Commonwealth Construction1 and Progressive Homes2, one would 

expect that the proper approach to resolving this dispute would be relatively straightforward.  

However, this was not the case here and other Canadian jurisdictions have recently struggled 

with very similar issues. 

4. In order to establish the crucial distinction between the costs indemnified under the 

general provisions or as “resulting damage” from the cost of the excluded “faulty workmanship” 

in this case, the Court of Appeal of Alberta examined a number of previous cases in search of 

what it viewed as the common thread or principle that united this jurisprudence.  The Court 

                                                           
1 Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd. et al., [1978] 1 S.C.R. 317 [Appellant’s Joint 
Book of Authorities (“JBA”) Tab 8]. 
2 Progressive Homes Ltd. v. Lombard General Insurance Co. of Canada [2010] 2 S.C.R. 245 [JBA Tab 
20]. 
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below clearly felt that this principle had remained hidden until now and that it lied in something 

not yet heard of, namely the “physical and systemic connectedness test” set out by the Court of 

Appeal. 

5. For the Court of Appeal, creating new law was the appropriate way to reconcile the 

previous cases.  This new test imports, into the interpretation and application of an insurance 

contract provision, the tort concepts of “fault”, “causation”, “proximity”, and “foreseeability”.3 

Having set out its approach, the Court of Appeal applied it in order to determine the outcome in 

this dispute to the detriment of both Appellants. 

6. This test is flawed for a number of reasons.  First, in a separate Factum, the other 

Appellant in this case, Ledcor Construction Limited (Ledcor), demonstrates how the “physical 

and systemic connectedness test” rests on dubious legal rationale.  Ledcor addresses the 

numerous issues leading the Court of Appeal to ultimately conclude that the creation of a new 

test was required in this area of the law.  Ledcor submits that the decision below should be 

reversed on the grounds that the test is premised on flawed rationale, especially with respect to 

the manner in which the Court of Appeal interpreted the insurance contract itself.  Station Lands 

adopts and endorses Ledcor’s submissions on these points. 

7. For its part, Station Lands will focus on why the “physical and systemic connectedness” 

test itself is flawed – why it is both undesirable and unnecessary. 

8. The novel approach adopted by the Court of Appeal is undesirable because:  

• it does not respect the intention of the parties; 

• it blurs the lines between the law of contracts and the law of torts; 

• it is not practical in that it cannot be readily applied by the parties without increased 
reliance on litigation; and,  

• by the Court of Appeal’s own admission,4 it produces absurd outcomes in 
circumstances which the Court below qualifies as “extreme” but which are the very 
circumstances where the outcome should be the clearest.  In fact, as shown below, 
even in simple situations, the results of the test are unpredictable and illogical.   

                                                           
3 Judgement of the Court of Appeal, at para. 57 [Joint Appellants Record (“JAR”) Tab  3]. 
4 Judgement of the Court of Appeal, at para. 53 [JAR Tab 3]. 
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9. In addition to being a poor test in itself, the creation of new law is simply not necessary.  

This Honourable Court has already made two clear pronouncements on this matter.  In 

Commonwealth Construction, the role and purpose of Builder’s Risk insurance policies were 

discussed5 and in Progressive Homes, this Court reiterated the general role of insurance as 

protection from “fortuitous contingent risk.”6 In this light, the concepts of “faulty workmanship” 

and “resulting damage” were well settled law until this case and should be reaffirmed. 

10. This Court might well choose to take this opportunity to clarify how the fortuity test 

should be applied, especially where the “workmanship” supplied by the contractor is purely in 

the form of labour or services (as opposed to the addition or construction of physical elements).  

This particularity seems to have been the conceptual difficulty with which the Court of Appeal 

struggled.  The approach that emerges from Commonwealth Construction and Progressive 

Homes: 

• accurately reflects the expectations of parties to Builder’s Risk insurance contracts; 

• is in keeping with industrial reality; 

• constitutes the common thread that unites past jurisprudence; and, 

• can readily be applied to this case.   

Creating a novel test was therefore unnecessary and did not contribute to the advancement of the 

law. 

B. Relevant Factual Background 

i) Agreed Statement of Facts 

11. The key facts in this case are not in dispute and were the subject of an Amended Agreed 

Statement of Facts used at trial and on appeal below.7 

12. The Appellant Station Lands, is the owner of property located in the city of Edmonton, 

Alberta.  Station Lands retained Ledcor, the other Appellant in this case, as construction manager 

to coordinate the construction of the EPCOR office building on the property. 

                                                           
5 Commonwealth Construction, supra, at pp. 323-324 [JBA Tab 8]. 
6 Progressive Homes, supra, at paras. 45 and 47 [JBA Tab 20]. 
7 Agreed Statement of Facts [JAR Tab 14]. 
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13. The Appellant entered into an insurance contract with a group of insurance companies 

(collectively the Respondents) to provide Builder’s Risk insurance for the construction project. 

14. On June 16, 2011, as the building was nearing completion, Station Lands entered into an 

agreement with Bristol Cleaning for a “construction clean” of the site.  This cleaning was to 

include the removal of “construction debris” (defined as concrete spatter, dirt, paint specks and 

other construction debris) from the exterior of the windows.  The cleaning procedure was part of 

the construction project under Ledcor’s responsibility.  As summarized by the Court of Appeal 

below: 

During the cleaning process, Bristol Cleaning caused damage to the windows by 
using inappropriate tools and methods, specifically by using dull or inappropriate 
blades to scrape off the dirt, and by not properly cleaning the blades during the 
cleaning.  It also used a “non uni-directional” cleaning method, and failed to 
follow the manufacturer’s cleaning instructions.8 

As a result, many windows were badly scratched and must be replaced at great cost. 

15. Station Lands filed a claim under its Builder’s Risk policy for the costs to replace the 

damaged windows.  The insurers denied coverage on the basis that such damage was excluded as 

“faulty workmanship” in accordance with Section 4 of the policy.  Station Lands brought a law 

suit against the insurers to recover under its Builder’s Risk insurance policy. 

ii) The Insurance Contract 

16. In these submissions, the Appellant uses the commercial term “Builder’s Risk” to refer to 

the insurance policy provided by the Respondents but such policies are at times referred to as 

“course of construction insurance” or “contractors’ all risks insurance”.  Regardless of their 

name, these policies play the same role within the construction industry.9 

17. Builder’s Risk policies are systematically purchased by developers or general contractors 

when undertaking construction projects and, almost invariably, the wording of the policy extends 

coverage to all parties involved in the construction project (owners, architects, engineers, 

contractors, etc.).  In fact, having coverage of this nature in place is often a pre-condition for 

contractors to agree to enter a construction site.  In other words, the commercial reality is such 

                                                           
8 Judgment of the Court of Appeal, at para. 8 [JAR Tab 3]. 
9 Commonwealth Construction, supra, at p. 328 [JBA Tab 8]. 
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that it would be difficult to imagine a construction project getting off the ground in Canada 

without the type of coverage currently provided by Builders’ Risk insurance.  This Court has 

long recognized the important commercial and legal role played by insurance policies of this 

type.10 

18. Although there might be slight variations in wording, these policies are typically set out 

in standard form contracts.  They provide an essential, broad “all risk” coverage to indemnify a 

wide variety of physical losses or damage to the structure being built.  This coverage, in turn, is 

subject to a number of stated exclusions like the one at the centre of this case.  The policy in the 

present case follows this typical contract structure.  The insurance policy purchased by the 

Appellants covered all “direct physical loss or damage” and was characterized by the Court of 

Appeal below as “a ‘blanket’ policy, designed to cover all actors and activities on the site.”11 

19. The insured property, in this case, was defined as “Property undergoing site preparation, 

demolition, construction, reconstruction, fabrication, insulation, erection, repair or testing”.12 

This definition, or definitions that closely resemble this one, are also commonplace. 

20. After setting out the general coverage provided by the policy, Builders’ Risk insurance 

contracts typically exclude a certain number of events or types of damage.  The specific 

exclusion at the centre of this dispute reads as follows:13 

4(A) Exclusions 

This policy section does not insure: 

(b) The cost of making good faulty workmanship, construction materials or 
design unless physical damage not otherwise excluded by this policy results, in 
which event this policy shall insure resulting damage. 

 
21. Exclusions for faulty or improper workmanship, with varying formulations, are 

commonly found in insurance policies of this type.  Furthermore, as the numerous cases cited 

both at trial and on appeal below indicate, clauses of this type have led to a substantial amount of 

litigation over a number of decades. 

                                                           
10 Commonwealth Construction, supra, at pp. 323-24 [JBA Tab 8] 
11 Judgment of the Court of Appeal, at para. 3 [JAR Tab 3] 
12 Judgment of the Court of Queen’s Bench, at para. 3  [JAR Tab 1] 
13 Commonwealth Construction Co., supra, at para. 4  [JBA Tab 8] 
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C. Judicial History 

22. The general applicability of the policy to the damage caused by Bristol to the windows of 

the EPCOR Tower was not in question at trial or on appeal.  This dispute is focused squarely on 

whether the damage to the windows was excluded as a cost element of “faulty workmanship” or 

whether it remained covered under the companion “resulting damage” exception.   

i) Decision at Trial 

23. At trial, Justice Clackson began his analysis of the contractual provisions by referring to 

this Court’s decision in Progressive Homes. 14  More specifically, he referred to paragraphs 22 to 

24 of that decision as a “consolidation to guide the interpretation of insurance policies”15 and 

invoked the principles summarized by this Court to divide the analysis into two distinct steps.  

The trial judge first placed the onus on the insurers to establish that the loss was excluded (as 

faulty workmanship).  Should that onus be met, it would then be up to Station Lands and Ledcor, 

the Appellants in this case, to establish that the exception (for resulting damage) applied.16 

24. Justice Clackson then considered the argument that the cleaning service provided by 

Bristol did not constitute “workmanship”.  He quickly concluded that doing faulty work, such as 

poor cleaning, amounts to faulty workmanship:  “In my view, […] work and workmanship are 

synonymous.”17 Justice Clackson relies notably on an Ontario decision in which the faulty 

flushing of a pipe installation, which formed part of the commissioning of the equipment, had 

been held to constitute faulty workmanship.18 This case, in Justice Clackson’s view, illustrates 

that workmanship need not necessarily result in the creation or construction of an object.  

Contracts that provide only for the provision of services or labour also fall within the definition 

of workmanship. 

25. In Justice Clackson’s view, as the service or labour provided by Bristol had caused the 

damage to the windows, this left little doubt that the work done by Bristol was faulty.  What was 

less clear for the trial judge was whether the excluded “cost of making good” captured only the 

                                                           
14 Progressive Homes, supra, at paras. 22 to 24 [JBA Tab 20]. 
15 Judgment of the Court of Queen’s Bench, at para. 8 [JAR Tab 1]. 
16 Ibid, at para. 9 [JAR Tab 3]. 
17 Judgment of the Court of Queen’s Bench, at para. 11 [JAR Tab 1]. 
18 Ontario Hydro v. Royal Insurance, [1981] O.J. no. 215 (Ont. S.C.) [JBA Tab 16]. 
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faulty workmanship itself (the cleaning) or whether it also included the cost of making good “the 

thing on which the faulty workmanship was performed”19 (the exterior windows). 

26. The wording of the provision was such that Justice Clackson found that both 

interpretations were plausible. In the end, since exclusionary provisions must be construed 

contra proferentem, he concluded that the insurers had failed to establish that the exclusion 

applied.  As a result, the damage to the windows was covered by the policy. 

ii) Decision on Appeal 

27. For its part, the Court of Appeal took a different approach to differentiate what 

constitutes “poor workmanship” from “resulting damage”. 

28. The Court was apparently concerned with unduly extending the insurance coverage.  

While there is acknowledgement that “the policy is intended to cover some element of 

unforeseen losses”,20 the Court quoted passages from three Canadian cases21 to illustrate the 

risks that would flow from a narrow interpretation of the faulty workmanship exclusion.  More 

specifically the Court was concerned that a broad interpretation of unforeseeability would give 

the insured “carte blanche to use faulty materials, workmanship or design.”22 

29. The Court of Appeal then considered the central issue in the case.  The Court began by 

concluding, as the trial judge had done, that the cleaning services provided by Bristol constituted 

“workmanship” and, therefore, the exclusionary provision of the insurance policy could apply to 

the cleaning services or labour provided by Bristol.  In the words of the Court below: “The 

policy covered all consultants and trade contractors involved in the construction process, with the 

obvious intent that all activities on the site would be covered.”23 

30. The Court then proceeded to establish where the dividing line between the excluded 

“faulty workmanship” and the covered “resulting damage” should lie.  The insurers argued that 

                                                           
19 Judgment of the Court of Queen’s Bench, at para. 13 [JAR Tab 1] 
20 Judgment of the Court of Appeal, at para. 24 [JAR Tab 3] 
21 Triple Five Corp. v Simcoe & Erie Group (1994), 159 AR 1 [JBA Tab 25]; Ploutos Enterprises Ltd. v 
Stuart Olson Contractors Inc., 2008 BCSC 271 [JBA Tab 18]; Poole Construction co. v Guardian 
Insurance Co. of Canada (1977), 4 AR 417 [JBA Tab 19] 
22 Judgment of the Court of Appeal, at para. 24 [JAR Tab 3] 
23 Judgment of the Court of Appeal, at para. 32 [JAR Tab 3] 
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the faulty workmanship clause excluded “the cost of repair of physical damage directly caused 

by the faulty work to the part of the property being worked on.”24 The Court found the insurers’ 

position attractive but felt it was too narrowly stated. 

31. Using the insurers’ submission as its basis, the Court of Appeal proceeded to set out what 

it viewed as the proper test to apply in cases where faulty workmanship and resulting damage 

provisions are found.  The Court called this novel approach the “physical or systemic 

connectedness” test.  Under this approach, the analysis centers on “the connectedness between 

the work, the damage and the physical object or system being worked on”.  According to the 

Court of Appeal, it is the degree of physical connectedness that is key to determining the 

boundary between faulty workmanship and resulting damage. 

32. Applying this test to the agreed upon facts, the Court below concluded that the type of 

damage done to the windows during the cleaning by Bristol “was not only foreseeable, but it was 

highly likely (even inevitable) […] if the work was done in a faulty way.”25 

33. There being no ambiguity in the provision of the policy, the Court of Appeal concluded 

that the trial judge erred in relying on the doctrine of contra proferentem to resolve this case. 

PART II – QUESTIONS IN ISSUE 

34. This case raises the following central issue: 

What is the proper test to distinguish between the key concepts of “faulty 
workmanship” and “resulting damage” in comprehensive Builder’s Risk 
insurance policies? 

35. In turn, this core question can be broken down into the following subsidiary questions: 

• Should the new “physical and systemic connectedness test” developed by the 
Court of Appeal be adopted or rejected as the preferred analytical framework to 
be used in such cases? 

• Do this Court’s positions in Commonwealth Construction and Progressive Homes 
with respect to insurance contracts generally, and Builder’s Risk insurance 
policies specifically, provide the necessary framework to resolve “faulty 
workmanship” disputes? 

                                                           
24 Judgment of the Court of Appeal, at para. 44 [JAR Tab 3]. 
25 Judgment of the Court of Appeal, at para. 56 [JAR Tab 3]. 
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• Which approach best reflects the common thread that unites the long-standing 
jurisprudence on the distinction between faulty workmanship and resulting 
damage? 

PART III – STATEMENT OF ARGUMENT 

Question 1 – To Adopt or Reject the “Physical and Systemic Connectedness” Test 

Devising the New Test 

36. Ledcor’s factum sets out the errors in contractual interpretation and reasoning which led 

the Court of Appeal to adopt its novel test.  Station Lands adopts and endorses this critique as 

well as the view that these errors, in and of themselves, are sufficient to warrant reversing the 

appellate court’s decision.  

37. The Court of Appeal’s reasons make it clear that, in its eyes, despite decades of judicial 

consideration, including two clear, relevant pronouncements by this Court, the method to be used 

to circumscribe “faulty workmanship” and “resulting damage” was not yet settled law.  In order 

to resolve the matter and find the appropriate approach, the Court began its analysis by reviewing 

the interpretation principles applicable to insurance contracts.  According to the Court of Appeal, 

these principles, summarized by this Court in Progressive Homes26, did little more than “neatly 

isolate the problem” without providing much help to resolve it.27 

38. The Court then considered the numerous cases cited by the parties but found that none of 

them adequately set out a test to differentiate “the costs of making good faulty workmanship” 

from the general coverage and “resulting damage” as required by the insurance policy.  The 

Court of Appeal viewed this jurisprudence as little more than “examples of how the coverage 

applies, or does not apply, in extremely varied factual circumstances.”28  For the Court below, 

“these cases reflect the normal method by which the common law develops, case by case”.   

39. The Court of Appeal continued by examining the arguments put forward by the parties on 

the meaning of the exclusion provision of the insurance contract.  It rejected the position 

presented by Station Lands and Ledcor, namely that the exclusion was, by definition, limited to 

the cost of redoing deficient or substandard work and did not have to include any other loss or 
                                                           
26 Progressive Homes, supra, at paras. 22 to 24 [JBA Tab 20]. 
27 Judgment of the Court of Appeal, at para. 22 [JAR Tab 3]. 
28 Judgment of the Court of Appeal, at para. 23 [JAR Tab 3]. 
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damage to the property.  The Court felt that the exclusion had to apply to some form of physical 

damage in order to have any meaning.29 

40. By requiring that damage form part of the exclusion, the Court of Appeal makes it 

impossible to practically and legally distinguish the exclusion from the exception.  In other 

words, this fundamental interpretation error,30 in turn, created the need to find means to 

distinguish “faulty workmanship damage” from “resulting damage”. 

41. Having framed the issue in this manner, the Court found that the answer it was seeking 

lied “in the relationship between the workmanship and the damage”31  and felt that the 

“geographic theory”32 put forward by the insurers was of some assistance.  This theory contends 

that “the cost of making good faulty workmanship” exclusion, in fact, applies to “the cost of 

repair of physical damage directly caused by faulty work to the part of the property being worked 

on.”33  The Court went on to state that this position was “somewhat too narrowly stated” but 

provided a “fairly clean line between what is covered and what is not covered”, thereby 

providing important certainty and predictability.34 

42. Building on the “geographic” test, the Court concluded that the “proper test can more 

properly be described as a test of the connectedness between the work, the damage and the 

physical object of system being worked on.”35  This test relies on three primary considerations: 

a. the extent to which the damage was to a portion of the project actually being 
worked on at the time, or was collateral damage to other areas; 

b. the nature of the work being done, how the damage relates to how the work is 
normally done, and the foreseeability of the damage as a consequence of the 
work; 

c. whether the damage is within the purview of normal risks of poor workmanship, 
or whether it is unexpected.36 

                                                           
29 Judgment of the Court of Appeal, at paras. 36, 44 and 45 [JAR Tab 3]. 
30 See Factum of the Appellant Ledcor. 
31 Judgment of the Court of Appeal, at para. 48 [JAR Tab 3]. 
32 Judgment of the Court of Appeal, at para. 42 [JAR Tab 3]. 
33 Judgment of the Court of Appeal, at para. 42 [JAR Tab 3]. 
34 Judgment of the Court of Appeal, at para. 46 [JAR Tab 3]. 
35 Judgment of the Court of Appeal, at para. 50 [JAR Tab 3]. 
36 Judgment of the Court of Appeal, at para. 50 [JAR Tab 3]. 
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43. The Appellant submits that, if indeed a new legal test is required in this area of the law, 

an ambiguous test that relies on the “degree of physical or systemic connectedness”37 is not the 

approach that should be retained in order to resolve common insurance disputes involving faulty 

workmanship.  This position is based on the view that this new test: 

• does not contribute to the rational advancement of the law; instead, it creates new, 
untested concepts and needlessly imports concepts of tort law into the 
interpretation of contract provisions; 

• produces outcomes that are unpredictable and illogical when it is applied; 

• does not reflect the practical context and industrial reality in which the policy 
operates and, as a result, undermines the very purpose of Builder’s Risk insurance 
coverage, particularly in light of the context in which it operates. 

A. An Undesirable Contribution to the Law 

44. One of the great strengths of the common law is its ability to evolve as judicial 

experience, on any given issues, becomes richer and more complete.  Courts play a key role in 

periodically refining and restating certain principles or replacing outright frameworks that have 

become outdated in light of judicial experience and societal changes.  The Appellant, therefore, 

does not challenge the Court of Appeal’s inherent ability to formulate an entirely new test for a 

longstanding issue as it did in this case.  The Appellant does, however, challenge the wisdom and 

soundness of the specific framework set out by the Court. 

Building New Law on Shaky Foundations 

45. The Appellant submits that it is impossible to create a sound framework when the 

underlying rationale for the test invoked is itself flawed − this is exactly what occurred in this 

case.  In its reasons, the Court builds its argument for a new test on a highly problematic 

principle: “it is natural that if a contractor causes damage while doing its work, it should be 

required to repair that damage as the consequence of its own poor workmanship.”38   The Court 

finds the basis for this sweeping pronouncement in the terms of the cleaning contract entered into 

between Bristol and Ledcor.  The Court goes even further and states that “while that covenant is 

                                                           
37 Judgment of the Court of Appeal, at para. 50 [JAR Tab 3]. 
38 Judgment of the Court of Appeal, at para. 49 [JAR Tab 3]. 
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expressly found in this construction agreement, it would likely be implied in any construction 

contract.”39 

46. It is true that the Bristol-Ledcor agreement contains various clauses that impose on 

Bristol the obligation to repair any damage it does to the work of other contractors.40  However, 

this document is entirely foreign to the insurance policy.  How its provisions can be used to 

interpret the insurance contract in this way is rather remarkable. 

47. As pointed out by Ledcor in its factum,41 there are no foundations in law or logic to use 

the terms of a third party contract to interpret the provisions of a standard form insurance policy 

as the Court of Appeal did here.  The intent of the parties to the insurance policy in this case 

simply cannot be properly deduced from the terms of the cleaning contract.  The Respondents are 

not parties to this agreement and it was entered into long after the insurance coverage was 

purchased.  The assertion that these extraneous provisions, or any dubiously-implied contractual 

term to the same effect, can shed light on a Builder’s Risk insurance is entirely questionable. 

48. The Appellant submits that parties covered under a Builder’s Risk insurance policy 

remain entirely free to provide for the parameters of their own relationship by way of contract, 

which might include specific means of allocating liability between them.  More importantly, 

insured parties should be able to exercise their freedom to contract without having to be 

concerned that, in doing so, they might be invalidating the coverage purchased from an insurer 

for their collective benefit.  Simply stated, how insured parties agree upon themselves to allocate 

risk does not determine coverage.  The approach taken by the Court of Appeal on this point is 

without authority. 

49. Just as problematic is the sweeping nature of the statement itself and its implications for 

the insured parties.  Station Lands submits that the premise on which the Court of Appeal relies 

to develop its new test amounts to embracing a strict liability regime as a starting point for the 

new framework. There is nothing “natural” about making a contractor automatically liable for 

damage it causes while working without giving any consideration to how the damage occurred.  

If a “natural” way of assigning liability does exist, it is found in the various principles of tort law.  
                                                           
39 Judgment of the Court of Appeal, at para. 49 [JAR Tab 3]. 
40 The relevant provisions are quoted by the Court of Appeal at para. 7 [JAR Tab 3]. 
41 See Factum of the Appellant Ledcor. 
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These well-known principles do not result in placing liability on a contractor by the mere fact 

that damage was caused “while the contractor was doing its work”. 

50. Furthermore, it is essential to remember that questions of coverage do not depend upon 

who bears responsibility for the event but rather if the policy responds to the event in question.  

The Builder’s Risk policy creates its own regime of indemnification and that is the regime to be 

applied to determine coverage. 

51. It is on this shaky foundation that the Court of Appeal ultimately determined that the test 

to be used in order to distinguish between “the costs of making right faulty workmanship” and 

“resulting damage” is one of “connectedness between the work, the damage and the physical 

object or system being worked on.”42 Under this new approach, it would appear that the closer 

the “physical and systemic connection”, the greater likelihood that physical damage to the 

project will be found to fall within the “faulty workmanship” exclusion. 

The Discovery of Physical and Systemic Connectedness – Part 1 of the New Test 

52. The Court then broke the test down into three “primary considerations” to be applied in 

order to determine the degree of physical or systemic connection (see paragraph 42 above).  The 

first component of the test is “the extent or degree to which the damage was to a portion of the 

project actually being worked on at the time”.  Damage to a portion of the project on which the 

contractor worked on is to be contrasted with “collateral damage to other areas”.43 

53. The Court goes on to expand further on the notion of systemic connectedness indicating 

that where a contractor working on one part of a system causes damage to another part of that 

system, “repairing that damage might still properly be characterized as the cost of making good 

faulty workmanship if there is sufficient systemic connectedness.”44 

54. This first element is problematic mainly because it introduces new concepts, new ways of 

analysing construction mishaps, for which there are few, if any, parallels that can be used as 

reference points to facilitate its application.  The suggestion that insurance coverage should 

depend on the systemic or conceptual distance between the worker whose actions caused some 

                                                           
42 Judgment of the Court of Appeal, at para. 50 [JAR Tab 3]. 
43 Judgment of the Court of Appeal, at para. 50 (a) [JAR Tab 3]. 
44 Judgment of the Court of Appeal, at para. 50 (a) [JAR Tab 3]. 
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physical harm to the building, the thing on which she was working, and the thing that was 

ultimately damaged, creates a line of inquiry for which there are no equivalents on which the 

Courts, lawyers, insurers and contractors can draw to interpret and apply this new test.  

Furthermore, as all the components of a building such as the EPCOR Tower are physically 

connected in one manner or another, this element has the effect of negating the exception from 

the outset. 

55. Creating a new criteria or method for the purpose of determining where the liability of a 

party ends, so that the excluded cost of “making good his faulty workmanship” can be calculated 

under the insurance policy, should not be done lightly.  When a new method is devised, as much 

clarity as possible should be brought to bear on the matter.  This is particularly true for insurance 

matters, where certainty and predictability are essential to the parties,45 and even more so when 

the test deals with an issue that has been the subject of judicial consideration for several decades. 

56. The notion of “systemic connectedness” does not call upon any of the intellectual 

processes familiar to jurists.  It is clearly not the same idea as foreseeability – used later in the 

test.  It would also appear to be different from well-known notions of direct or indirect harm.  

Station Lands submits that this rather amorphous innovation does not constitute a desirable 

addition to the law. 

57. Furthermore, the very notion of “system”, on which the first criteria is predicated, is left 

undefined.  This is another fundamental flaw in the test handed down by the Court of Appeal.  

Without a clear definition of what constitutes a system or how far it extends, makes the novel 

enquiry required by the test that much more treacherous.  One can readily expect an engineer, a 

lawyer and a bricklayer to have rather divergent understandings of what constitutes a “system” to 

which other components are connected.  This vacuum left by the Court below is not beneficial to 

the advancement of the law. 

58. In essence, all the first element of the test does is create a substitute test which displaces 

the insurance policy itself.  It replaces the need to distinguish “the cost of making good faulty 

workmanship” from the overall coverage and “resulting damage”, as required by the explicit 

terms of the insurance contract, with the need to draw a different conceptual line.  Presumably 

                                                           
45 Judgment of the Court of Appeal, at para. 16 [JAR Tab 3]. 
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because of its view that a contractor is automatically responsible for any damage it causes, the 

Court of Appeal prefers to engage in an analysis that serves to determine which parts of the 

damaged property were “systemically connected” to the actions of the worker from those that are 

further removed and therefore treated as “collateral damage”, all without the benefit of a clear 

definition of what constitutes a “system” for judicial purposes. 

59. As a result, Station Lands submits that the first element of the “physical and systemic 

connectedness” test and the analysis it requires are highly undesirable developments in the law of 

insurance.  Futhermore, as demonstrated in the Factum filed by Ledcor, this first element 

conflates poor work and the resulting damages as all damages are treated as excluded.  This does 

not respect the plain meaning of the policy. 

A New Twist on Foreseeability – Part 2 of the New Test 

60. Turning to the second element or “primary consideration” of the test, it consists of a 

presumption comprising two or three interrelated elements, depending on whether one reads the 

first or the second sentence that sets out this element.46 

61. In the first sentence, the Court of Appeal appears to refer to three distinct elements: the 

nature of the work, the link between the damage on one hand and the way the work is “normally” 

done on the other, and the foreseeability of the damage “as a consequence of the work itself”.  

The formulation in the second sentence is somewhat different, which does not help to clarify 

matters.  In the second half of the paragraph, the Court states that, the damage will 

“presumptively result from bad workmanship” if it is “a foreseeable consequence of an error in 

the ordinary incidents of the work.”47 

62. Here again, the awkward wording raises a number of questions.  What might constitute 

“an error in the ordinary incidents of the work” is unclear.  This phrase is not a consecrated legal 

expression.  Its meaning is presumably to be found in the introductory segment of the paragraph 

that speaks to “how the damage related to the way that work is normally done.”48  It is also 

unclear if the damage must flow from “the work itself” or be “a consequence of an error” in 

                                                           
46 Judgment of the Court of Appeal, at para. 50 (b) [JAR Tab 3]. 
47 Judgment of the Court of Appeal, at para. 50 (b) [JAR Tab 3]. 
48 Judgment of the Court of Appeal, at para. 50 (b) [JAR Tab 3]. 
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order for the presumption to apply.  Both versions of the causal link can be found in the Court’s 

reasons. 

63. Setting aside these initial difficulties, it might be worth stepping back and examining 

what the Court of Appeal is proposing.  After completing an analysis of the relationship between 

the work and the elements being worked on in the initial step, the Court of Appeal would now 

have us engage in an assessment of the reasonableness of the work methods utilised coupled with 

the foreseeability of the type of damage that was caused if those preferred work methods are not 

respected or if an “error” is committed.  This multi-pronged analysis is rather complex and it 

implicitly and explicitly incorporates a number of concepts of tort law that are typically not 

found in contract law.  Is this truly helpful in determining “the cost of making good faulty 

workmanship”? 

64. As regards the analysis under the second element of the test, one must first establish, for 

any given trade or service performed on a construction site, the manner in which the work in 

question is “normally done”.  The use of the word “normal” is highly problematic.  This is not a 

term that carries a clear legal meaning and does not readily suggest which standard should be 

applied to the work.  For example, in Canadian National Railway49, now the leading case to 

define the meaning of “faulty design” in similar insurance provisions, this Court went to great 

lengths to determine and formulate the appropriate standard by which to assess the adequacy of 

design work.  The great attention given to this issue in Canadian National Railway illustrates just 

how important it is to establish clear benchmarks where these are required. 

65. If we assume that a benchmark is needed, an assumption addressed later, Station Lands is 

of the view that the standard of “normality” adopted by the Court of Appeal is too ambiguous to 

be of any use.  Does “normal” refer to the trade or industry standard, to how things unfold on the 

ground, regardless of whether or not these methods are designed to cut corners and maximize 

profit?  Or does “normal” refer to the objective test of the “reasonable worker” that would more 

typically be used to establish negligence?  Or is the standard even more exacting, as is the case to 

determine the adequacy of design work?  The Court of Appeal leaves this crucial question 

unanswered, a void which is detrimental to contractors and insurers alike. 

                                                           
49 Canadian National Railway Co. v. Royal and Sun Alliance Insurance Co. of Canada, [2008] 3 SCR 
453; 2008 SCC 66 [JBA Tab --]. 
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66. Similar questions arise from the Court’s use of the word “error” as the trigger for the 

application of the insurance policy’s exclusion.  Is error synonymous with fault, thereby 

indicating a failure to meet the “normality” standard or does it carry a broader meaning capable 

of capturing things like errors in judgment or innocent mistakes which would fall more properly 

into the realm of accidents than faults?  The practical consequences of this ambiguity are not 

trivial. 

67. The other prong of this second element of the “physical and systemic connectedness” test 

speaks to the foreseeability of the damage, either as a consequence of the work itself (if one 

relies on the first sentence) or as a consequence of an error (if one relies on the second sentence).  

The approach therefore imports the well-known notion of “foreseeability” but it remains unclear 

whether damage that is captured by the insurance policy’s exclusion is damage that is a 

foreseeable consequence of work of a certain nature or damage that flows from an error by the 

worker.  This ambiguity is, yet again, problematic. 

Normal vs. Unexpected Consequences – Part 3 of the New Test 

68. The third and final element or “principal consideration” that forms part of the Court of 

Appeal’s new test seems to be another application of the concept of foreseeability.  In this last 

stage of its analysis, the Court of Appeal makes a distinction between damage that is “within the 

purview of normal risks of poor workmanship” and damage that is “unexpected and 

fortuitous”.50 

69. The Court’s wording does not allow the reader to readily understand the difference 

between the role of foreseeability in the second element of the test and the need to distinguish 

between normal and fortuitous consequences at the core of the third element.  Presumably, if the 

Court of Appeal divided these elements, they were meant to have different meanings and 

purposes.  As we will see further in our submissions, we agree that fortuity has an important role 

to play.  However, how it is to be used according to the Court of Appeal is not obvious.  How is 

determining which damages were foreseeable consequences of the error in the previous part of 

the test different from determining whether damages are normal or unexpected in this part?  

                                                           
50 Judgment of the Court of Appeal, at para. 50 (c) [JAR Tab 3]. 
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Would it not stand to reason that “normal” damages are foreseeable and “unexpected” damages 

are not? 

A Perfunctory Application of the New Test 

70. Given the complex structure of the “physical and systemic connectedness” test devised by 

the Court of Appeal, one might reasonably expect that the Court would use the opportunity 

provided by this case, as the very first application of the test, to provide additional guidance on 

how the analytical framework is meant to function.  Instead, the Court of Appeal proceeds with a 

rather perfunctory application of its newfound principles. 

71. The Court’s entire analysis is set out in five short sentences.  They seem to apply to each 

of the three elements of the test in this way: 

• Part 1 – On the matter of physical and systemic connectedness, the Court concluded that 
the damage to the windows “was caused directly by the actual doing of the cleaning”. 

• Part 2 – On the nature of the work performed and how the damage related to the way that 
work is normally done, the Court found that the “scraping and wiping motions that 
caused the damage were the actual “Work”. 

• Part 3 – On the characterization of the damage as “normal” or “unexpected”, the Court 
simply stated the following: “The damage was not ‘accidental’ or ‘fortuitous’.”  It went 
on to add that the forces that had caused the damage “were intentionally applied to the 
windows, as a core part of the work to be done.” 51 

72. The Appellant respectfully submits that these statements by the Court of Appeal are more 

accurately characterized as tautologies rather than analyses.  They shed no light on the 

application of the test’s various components.  Even more worrisome, however, is the fact that 

two additional concepts appear in the Court’s application of the test: “accidental” damage and 

“intention”.  The test does not contain these terms and each introduces new conceptual elements 

to the mix.  Damage that is “unexpected” is not necessarily “accidental”.  The first term, found in 

the test, speaks to something akin to foreseeability while the second term is clearly meant to 

describe the manner in which the damage arose.  As for the intentional nature of the worker’s 

actions, how this additional element is to be weighed among the others is, yet again, unclear. 

                                                           
51 Judgment of the Court of Appeal, at para. 52 [JAR Tab 3]. 
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73. Lastly, somewhat ironically, in the last sentence of its analysis, the Court of Appeal 

seems to conflate the very elements that it so arduously attempted to distinguish.  The concluding 

sentence reads: “Fixing the resulting damage is “making good the faulty workmanship” that 

caused the damage.” 52 [emphasis added]  Under the insurance provision at play, it is simply a 

logical impossibility for the scratched windows to constitute both “resulting damage” and “faulty 

workmanship”, to be both excluded and indemnified under the policy.  If the scratches to the 

windows “resulted from” the faulty workmanship, the Appellant would argue that the damage is 

clearly captured by the qualification to the exclusion. 

74. In fairness, this might have simply been an unfortunate oversight by the Court of Appeal.  

However, it is nevertheless a potent illustration of how unworkable this new test truly is. 

Conclusion: The New Test is Too Weak to Stand 

75. In Progressive Homes, this Court stated that “general principles of tort law are no 

substitute for the language of the policy.”53  This begs the question whether it is desirable to 

require a complex analysis of the type set out by the Court of Appeal in this case.  Is 

incorporating a number of tort principles to an entirely new criteria of “physical and systemic 

connectedness” truly the preferred method to determine the meaning of “faulty workmanship” 

and “resulting damage” in a Builder’s Risk policy? 

76. If one contrasts the test set out by the Court of Appeal for “faulty workmanship” cases 

with the simple, straightforward test for faulty design,54 the two could not be more different.  

Because they relate to the very conception of a project, errors in design arguably carry much 

greater consequences.  Yet interpreting the insurance provisions that exclude the costs of making 

good “faulty design” from coverage under general commercial insurance or Builder’s Risk 

policies has never necessitated the kind of gymnastics required here. 

77. In summary, the Appellant submits that the test proposed by the Court of Appeal to 

distinguish the “cost of making good faulty workmanship” from “resulting damage” in Builder’s 

Risk insurance policies simply does not respect the explicit provisions of the insurance contract.  

The test does not take into account the distinct legal nature of the exclusion and the exception, 
                                                           
52 Judgment of the Court of Appeal, at para. 52 [JAR Tab 3]. 
53 Progressive Homes, supra, at para. 35 [JBA Tab 20]. 
54 Canadian National Railway, supra, at para. 53  [JBA Tab 6]. 
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with the accompanying onus on the parties.  Instead, it replaces the provisions of the contract 

with an analytical framework that is needlessly complex and which contains too many fatal 

ambiguities to be left to stand as a desirable innovation in the area of insurance law. 

B. The Unpredictable and Illogical Outcomes of the New Test 

78. As with any new theory or framework, the best and most revealing way to determine its 

strength and desirability is to apply it to various scenarios and assess the quality of the outcomes 

it produces and determine at which point is ceases to function adequately.  If the proposed 

framework is unable to withstand the application of a basic practical “stress test”, its desirability 

and validity must be seriously questioned. 

79. In the case of the “physical and systemic connectedness test”, the Court of Appeal did not 

engage in any meaningful examination of the functionality of its approach, other than to point to 

six cases that used “a test close to and compatible with” the Court’s proposed approach.55 The 

Appellant submits that, in fact, the outcomes produced by the new test under different scenarios 

are highlight problematic.  These outcomes are unpredictable and illogical.  They also carry the 

real risk of unduly broadening the scope of the exclusion, thereby negating the general nature of 

coverage provided by Builder’s Risk insurance policies. 

80. It is certainly telling that the Court of Appeal itself acknowledges that its new test has 

inherent limitations.  In the words of the Court, the test “may lead to extreme results in extreme 

cases”.56 

The New Test Fails to Address the Clearest of Circumstances 

81. To illustrate the circumstances under which its test fails, the Court of Appeal uses the 

hypothetical example of a cleaner retained to clean the entire building.  The Court emphasizes 

that the building as a whole constitutes the scope of the cleaner’s work, an important aspect 

under the new test.  Now, assume that “the cleaner foolishly uses an inflammable solvent to 

                                                           
55 Judgment of the Court of Appeal, at para. 51 [JAR Tab 3].See below for full discussion of questionable 
relevance of cases  invoked throughout the Court of Appeal’s decision. 
56 Judgment of the Court of Appeal, at para. 53 [JAR Tab 3]. 
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clean the floors in one particular location, and as a result burns down the entire building.”  On a 

strict application of the test, “the loss would not be covered”. 57 

82. In other words, rebuilding the structure after the fire, under this scenario, would be 

excluded as “the cost of making good the faulty workmanship”.  It would not be covered under 

the companion exception for “resulting damage”.  One is left to wonder what, if anything, is 

covered by the insurance policy. 

83. The Court makes a small concession by stating that “intuitively, it could be argued that a 

fire destroying the entire building would appear to be something that a reasonable owner would 

expect to be covered.”58  However, instead of addressing this rather thorny contradiction, the 

Court reassures itself that such an outcome is acceptable by citing three cases59 and by deferring 

the matter to another day: “Extreme cases should be decided when they arise.”60 

84. Station Lands submits that, on the contrary, if the analytical framework developed by the 

Court of Appeal fails to perform adequately under what should be some of the most obvious 

circumstances, this is a clear sign that the test is fundamentally flawed. 

85. Applying the new test to the scenario set out by the Court, the thinking would appear to 

proceed as follows.  The cleaner was contracted to clean the whole building.  Under Part 1 of the 

test, the damage was caused “directly by the work to the object being worked on”, namely the 

entire building.  Under Part 2, the cleaner made an error in using the product and the damage is a 

foreseeable consequence of the cleaner’s error, namely to use an inflammable solvent.  Under 

Part 3, the damage was within the purview of the normal risks of using an inflammable solvent.  

As a result, replacing the building is treated as the excluded cost of making good the faulty 

workmanship as opposed to damage that would be covered under the general provisions, or 

recaptured by the contractual exception as resulting damage. 

86. Such an outcome is problematic on three fronts.  First, it does not give any consideration 

whatsoever to the nature of the event itself.   Even if the facts showed that the fire was caused by 

                                                           
57 Judgment of the Court of Appeal, at para. 53 [JAR Tab 3]. 
58 Ibid. 
59 Two of these decisions involved “faulty design” and therefore had no direct bearing on this case.  The 
third involved a predictable event.  
60 Judgment of the Court of Appeal, at para. 54 [JAR Tab 3]. 
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a simple accident, this significant factor is not taken into account in the Court of Appeal’s 

framework.  Second, to conclude that the fire was a foreseeable consequence of the improper use 

of the solvent in a particular location seems to unduly stretch the notion of foreseeability.  Lastly, 

denying coverage under this scenario would be counter to the direction provided by this Court in 

Progressive Homes to the effect that “coverage provisions are interpreted broadly, and exclusion 

clauses narrowly.”61  

87. The Court of Appeal obviously foresaw that an outcome like the one in this hypothetical 

example would leave its test open to severe criticism when it conceded that these “extreme 

situations” might actually “call for a separate test, or are merely an exception to the 

connectedness test”.  The Appellant submits that if a brand new legal test fails, by all accounts, 

to perform as it should in very clear circumstances, the answer is not to create exceptions or to 

devise a separate test for “extreme circumstances”, thereby raising further questions as to what 

would constitute appropriately extreme cases to warrant diverging from the standard 

connectedness test.  The answer is to acknowledge that the test itself is poor and undesirable. 

The New Test Negates Coverage for Accidental Occurrences 

88. In its reasons, the Court of Appeal refers to another equally telling and worrisome 

example.  In this second hypothetical scenario, a Bristol employee accidentally spills a bucket of 

water and, in so doing, damages an electrical component of the building.  Under these 

circumstances, the Court apparently agrees with two contentions put forward by the insurers: a) 

the incident would be considered “faulty workmanship”; b) however, the damage would be 

remote enough from the actual work being performed to be treated as “resulting damage”, 62 with 

the key consideration under this framework being whether “the damage is being done to the very 

part of the work being worked on.”63  The Court approved of this approach, found it to be 

somewhat “too narrowly stated”, 64 then pursued its line of thought by creating the new test. 

89. By endorsing these contentions as the intended consequences of the new test, the 

Appellant submits that the Court of Appeal is inappropriately broadening the notion of 

                                                           
61 Progressive Homes, supra, at para. 24 [JBA Tab 20]. 
62 Judgment of the Court of Appeal, at para. 44 [JAR Tab 3]. 
63 Judgment of the Court of Appeal, at para. 45 [JAR Tab 3]. 
64 Judgment of the Court of Appeal, at para. 46 [JAR Tab 3]. 
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“workmanship” to encompass any number of events or incidents that what would not normally 

be understood as “the application of a skill” susceptible of falling under the “faulty 

workmanship” exclusion.  The consequences with respect to indemnification under the Builder’s 

Risk policy are significant. 

90. Spilling a bucket, dropping a brick, punching a hole in a wall while installing piping − 

given the very nature of the activities that take place on a construction site, these are daily 

occurrences.  The consequences of such incidents are typically minor and, for reasons of 

commercial expediency, they will often be repaired by the person who caused the accident.  

However, this does not change the nature of the event, nor should it, affect how it should be 

treated under the insurance policy when the insured parties make a claim. 

91. These are quintessential examples of accidents, events which are, by definition, covered 

by the “all risk” nature of Builder’s Risk insurance.  If, for whatever reason, spilling the bucket 

of water causes costly damage, would it not be more appropriate, and a more accurate reflection 

of the insurance provisions, as well as the parties’ expectations, to simply recognize an event of 

that nature for what it is: an accident covered by the general provisions of the insurance policy? 

92. The application of the “physical and systemic connectedness test” under such conditions 

reveals a fundamental flaw: indemnification no longer rests primarily on the nature of the event.  

By characterizing the action of spilling a bucket as an act of “faulty workmanship”, thereby 

triggering the application of the test, the legal enquiry shifts dramatically.  Instead of asking 

whether the event itself was fortuitous or accidental – thereby placing it squarely outside any 

notion of “faulty workmanship” and leaving it subject to indemnification under the policy – the 

new test asks us to consider the degree of physical or systemic connection between the work 

performed and the thing damaged as soon as damage occurs. 

93. In essence, the Court of Appeal is suggesting that the spilled bucket is, in and of itself, 

evidence of “faulty workmanship”, thereby triggering the exclusion provision.  The insured 

parties are then left with the onus of establishing that the “resulting damage” exception applies as 

a result of the lack of systemic connection between the work and the damage. 

94. This logic runs counter to well-established principles of insurance law that place the onus 

of proving that the event constituted “faulty workmanship” firmly on the shoulders of the 
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insurers.65  It also seems to create something akin to strict liability except in circumstances where 

the damage is deemed “physically or systemically connected” to the work. 

95. Not surprisingly, the outcomes are as problematic as the test itself.  Changing the scenario 

slightly to better reflect the facts in this appeal, we can easily imagine an event whereby a 

window cleaner, standing on a suspended platform high above ground, accidentally kicks a 

bucket containing water and a cleaning agent.  As the bucket tumbles, it hits and damages some 

panes of glass on the building.  As it reaches the ground it lands on a portable electric generator, 

causing irreparable damage to the unit. 

96. The effects of the “physical and systemic connectedness” test as set out by the Court of 

Appeal under this scenario are remarkable.  The same accidental incident produces two 

completely different outcomes.  Losses are not divided according to the policy and the nature of 

the incident: the deficient work on one hand and the resulting damage on the other.  Instead, the 

damaged panes of glass are excluded because these happened to be the elements of the building 

which the contractor was hired to clean while the damaged electrical generator would be 

indemnified because of this lack of systemic connectedness.  Any number of additional scenarios 

would result in the same problematic result. 

97. To summarize, Station Lands submits that the practical applications of the test reveal fatal 

flaws in the new test.  By shifting the enquiry from one that traditionally places an obligation on 

the insurers to demonstrate that the event was one of “faulty workmanship” – as opposed to an 

entirely unexpected accident – to a mere investigation of whether there is some kind of “physical 

and systemic connectedness” between the work and the damage, the Court of Appeal has created 

an approach that runs counter to fundamental principles of insurance law. 

98. The new test essentially relieves the insurers from the onus of showing that the event falls 

within the exclusion, thereby creating, for all intents and purposes, a strict liability regime under 

which the only coverage left for the insured parties is to be found where the damage is somehow 

unconnected to the work being carried out.  This, in our view, cannot be held as an appropriate 

reflection of the intention of the parties to Builder’s Risk insurance policies. 

                                                           
65 This point is discussed in detail in the Factum of the Appellant Ledcor, a position which Station Lands 
adopts and endorses. 
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99. Just as significant, putting the new test through a practical “stress test” shows 

unequivocally that it produces outcomes that are demonstrably unpredictable and illogical.  This 

is highly detrimental to the numerous parties who collectively rely on the protection of Builder’s 

Risk insurance policies.  The Appellant submits that the “physical and systemic connectedness” 

test’s failure supports the position that it must be rejected as an undesirable development of the 

law. 

C. The New Test’s Incompatibility with Industrial Reality 

100. The third reason for which the “physical and systemic connectedness” test should be 

rejected as an undesirable development of the law is the fact that it simply does not reflect 

industrial reality, an important element that speaks to the intentions and expectations of the 

parties who rely on Builder’s Risk insurance policies. 

101. The Court of Appeal claims that its strict approach to liability is “consistent with 

commercial expectation”.66  If that is the case, the Appellant submits that the Court of Appeal’s 

understanding is a marked departure from the industrial reality as described by this Court when it 

considered the role of Builder’s Risk insurance. 

102. This Court examined the importance of the industrial context in interpreting Builder’s 

Risk insurance policies in Commonwealth Construction67.  Admittedly, that case related to an 

issue of subrogation but this Court did spend a fair bit of time considering the joint nature of the 

coverage under policies of this type and took the time to explicitly spell out what it viewed as the 

role of these insurance policies: 

On any construction site, […] there is ever present the possibility of damage by 
one tradesman to the property of another and to the construction as a whole. 
Should this possibility become reality, the question of negligence in the absence 
of complete property coverage would have to be debated in court. By recognizing 
in all tradesmen an insurable interest based on that very real possibility, which 
itself has its source in the contractual arrangements opening the doors of the job 
site to the tradesmen, the courts would apply to the construction field the principle 
expressed so long ago in the area of bailment. Thus all the parties whose joint 
efforts have one common goal, e.g., the completion of the construction, would be 

                                                           
66 Judgment of the Court of Appeal, at para. 49 [JAR Tab 3]. 
67 Commonwealth Construction, supra [JBA Tab 8]. 
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spared the necessity of fighting between themselves should an accident occur 
involving the possible responsibility of one of them.68 

Interestingly, the Court of Appeal does not refer to this passage in its reasons. 

103. This Court’s understanding of the reality of construction projects and the role played by 

Builder’s Risk insurance could hardly be more different from the backdrop set out by the Court 

of Appeal in this case.  Commonwealth Construction speaks of a very pragmatic approach where 

notions of negligence or fault are deliberately set aside in order to create an environment in 

which reliance on the broad “all risk” insurance coverage allows contractors to focus on getting 

the project completed instead of worrying about lengthy litigation to determine whether or not 

their responsibility under tort law is engaged should they unintentionally cause damage to the 

project on which they are working. 

104. Station Lands submits that the framework set out in Commonwealth Construction is 

straightforward.  The reality on a construction site is that if property is damaged by the actions of 

a contractor, regardless of how the damage occurred, this damage is not considered “faulty 

workmanship”.  The damage is either covered under the general provisions or as resulting 

damage.  By implication, this clearly circumscribes the “cost of making good faulty 

workmanship” as the cost of redoing the work.  In this case, the scratched windows are exactly 

the scenario envisaged by this Court: the damage is covered without the need to undertake 

lengthy inquiries as to fault or negligence. 

105. The Court of Appeal, for its part, finds that liability of the contractor flows from the very 

fact that he was working on the project.  The only way to benefit from the insurance coverage 

and avoid personal liability is to demonstrate that the damage was not foreseeable and that the 

components of the structure that were damaged were not connected, physically or systemically, 

to the part on which he was working.  These are not determinations that can quickly be made on 

a construction site.  Unlike the perspective set out in Commonwealth Construction, the Court of 

Appeal’s framework will inevitably require far greater reliance on litigation and the judicial 

system because of its novel, ambiguous and unpredictable nature. 

                                                           
68 Commonwealth Construction, supra, at pp. 323-324 [JBA Tab 8]. 
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106. It would stand to reason that both characterizations are incompatible and cannot coexist.  

The Appellant submits that the statement made by this Court in Commonwealth Construction is 

as true today as it was forty years ago when it was made and should remain the preferred method 

to interpret Builder’s Risk insurance contracts because it accurately reflects the commercial or 

industrial reality.  This perspective has served as a practical framework which can easily be 

applied in the beehive that constitute most construction projects without the need to resort to 

costly and time-consuming litigation.  The test proposed by the Court of Appeal is not a 

desirable substitute. 

Conclusion: Rejecting the New Test as the Preferred Analytical Framework 

107. In addition to the inherent legal and practical shortcomings of the “physical and systemic 

connectedness” test discussed above, the test also runs counter to practically every interpretive 

principle applicable to insurance policies as those were summarized and restated by this Court in 

Progressive Homes.69 

108. Station Lands supports the position set out by the Appellant Ledcor in its submissions70 

to the effect that the language of the policy is unambiguous and that the Court of Appeal did not 

give effect to the clear language as it should.  In addition, Station Lands submits that the Court of 

Appeal runs counter to the interpretive principles in the following way:71 

• The test does not rely on the general rules of contract construction, relying instead on a 
mix of new untested concepts and principles of tort law. 

• The test does not support the reasonable expectations of the parties as they were defined 
by this Court in Commonwealth Construction. 

• Because the results are unpredictable and illogical, they constitute “unrealistic” results 
that “would not have been in the contemplation of the parties”. 

• The new test creates a high degree of uncertainty and ambiguity with respect to the rights 
of the insured parties under the policy whereas new rules should not “operate to create 
ambiguity where there is none in the first place.” 

109. For all these reasons, the “physical and systemic connectedness” test devised by the Court 

of Appeal in this case should be rejected. 

                                                           
69 Progressive Homes, supra, at paras. 22 and 23 [JBA Tab 20]. 
70 See Factum of the Appellant Ledcor. 
71 See Progressive Homes, supra, at para. 23 [JBA Tab 20]. 
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Question 2 – The Nature of the Existing Framework under Commonwealth Construction 
and Progressive Homes 

The Existing Test 

110. This appeal is the first opportunity for this Court to directly consider the specific meaning 

and interaction of key provisions found in typical Builder’s Risk insurance policies.   How, 

precisely, do the broad “all risk” coverage, the excluded “cost of making good faulty 

workmanship” and the recaptured “resulting damage” fit and interact together?  Although it 

might be the first time this matter is dealt with as a whole by this Court, similar issues have been 

considered in the past and the relevant statements found in Commonwealth Construction and 

Progressive Homes already set out the proper basis upon which to make these crucial distinctions 

in cases like the one under appeal.  

111. Station Lands shares the position, set out in Ledcor’s Factum, that the plain language of 

the provision indicates that the only losses that are excluded from the policy’s coverage as “the 

cost of making right faulty workmanship” are the costs incurred to redo the work properly.  To 

require an element of damage to the building as an implicit part of the words “faulty 

workmanship”, as the Court of Appeal did, is to disregard the clear wording of the policy.72  It is 

also well settled law that coverage provisions are to be applied broadly and exceptions, 

narrowly.73  

112. Not only is defining the exclusion as solely applying to the cost of redoing the work in 

keeping with the interpretive principles for insurance contracts, this is exactly the position that 

emerges from this Court’s statements.  

113. As pointed out in Commonwealth Construction, a Builder’s Risk insurance policy, at its 

core, provides all actors who take part in a construction project the assurance that, if a mishap 

occurs on site, “they will be spared the necessity of fighting among themselves” in order to 

apportion blame and cover the costs of repairs.  In the absence of this coverage, enquiries into 

issues of liability such as fault or negligence would have to be undertaken through the judicial 

process.74  The broad “all risk” coverage is therefore intended to provide a privately-purchased 

                                                           
72 See Factum of the Appellant Ledcor. 
73 Progressive Homes, supra, at para. 24 [JBA Tab 20]. 
74 Commonwealth Construction, supra, at pp. 323-324 [JBA Tab 8]. 



29 
 

mechanism which will indemnify all the contractors and the owner in a much more expeditious, 

cost-effective and efficient manner, regardless of individual fault or negligence.  This is precisely 

what is bargained for when a Builder’s Risk policy is purchased in order to insure against “all 

physical loss or damage”.  

114. This characterization of the role of Builder’s Risk insurance, while helpful, only provides 

part of the answer to the questions raised by this case.  We now know that, under this approach, 

fault is not the criteria to be used to circumscribe the breadth of the exclusion.  Since we must 

still determine which losses are excluded as “faulty workmanship” and, subsequently, which 

losses are recaptured as “resulting damage”, this means that the distinctions between the 

coverage, the exclusion and the exception lie elsewhere.  The answer, it is submitted, is found in 

parameters set out in the Progressive Homes decision.  

115. Although the case dealt with differently-structured provisions in a commercial general 

liability policy, this Court restated principles that are entirely relevant this case.  One of these is 

the central assumption that “insurance provides for fortuitous contingent risk”.  In other words, 

protection from unexpected events is the essence of insurance.  An examination of the Builder’s 

Risk policy at play in this appeal reveals that its provisions do not displace this premise.  On the 

contrary, as stated in Commonwealth Construction, this is the very purpose of the coverage.  The 

Court goes on to set out, a few lines later, a definition of fortuity: “When an event is unlooked 

for, unexpected or not intended by the insured, it is fortuitous.”75 

116. Interestingly, this Court went so far as to state that even faulty workmanship itself could 

conceivably be considered an accident, something which is further defined as “an unlooked-for 

mishap or an untoward event which is not expected or designed.”76 Therefore, faulty 

workmanship a) can be the result of intentional acts (a contractor cutting corners to make more 

money); b) it can constitute negligence (shoddy work), or c) it can be fortuitous (accidental).   

117. Without further stipulations in the policy, there would be a real risk that unscrupulous 

contractors could perform poor work, get paid for it, and rely on the insurance to cover any costs 

of “making good” their deficient work.  Cue the “faulty workmanship” exclusion designed to 

                                                           
75 Progressive Homes, supra, at para. 47 [JBA Tab 20]. 
76 Progressive Homes, supra, at paras. 45 to 47 [JBA Tab 20]. 
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protect the insurer from having to indemnify the owner for inadequate work by its contractors.  

Work that does not meet the technical specifications, performance standards or quality 

stipulations required in the specific work contract remains, by virtue of the exclusion, a matter to 

be sorted out between the owner and the contractor. 

118. This understanding of the exclusion is not only in keeping with the plain meaning of the 

provision, it also provides the protection which the insurers expect.  Regardless of the 

circumstances, the role of the exclusion is clear: losses in such cases are not indemnified.  This 

avoids converting the policy into a construction warranty. 

119. In light of these statements and the characterization of the purpose of Builder’s Risk 

insurance, the only logical outcome is that any consequences beyond those that are excluded as 

“the cost of making good faulty workmanship” are recaptured as “resulting damage”.  Basic 

logic dictates that damage that is qualified as “resulting” must “from” something.  The scheme is 

simple.  There is a source (faulty workmanship) and its consequences (resulting damage).  The 

source is excluded for the reasons set out above; the consequences, by their very nature as 

“fortuitous contingent risk” remain indemnified by the insurance. 

120. This approach is clearly supported by the wording of the policy, the reasonable 

expectations of the parties, industrial reality, the inherent nature of insurance as a protection 

against unlooked-for or fortuitous damage, and this Court’s position as stated in the most recent 

cases on such matters,77 whether or not the damage arises as a consequence of deficient work.  

121. Using the property owner’s perspective for the sake of analysis, let us examine the 

structure and logic of Builder’s Risk insurance through the fortuity lens.  In accordance with the 

general coverage provisions of the policy, basic principles of insurance law, and the stated 

objectives of Builder’s Risk insurance, the owner will be indemnified for all physical losses or 

damages that occur during construction, regardless of fault.  

122. Should there be damage resulting from deficient work but that goes beyond the cost of 

redoing the work, the owner will still be able to claim under the policy.  The rationale is twofold: 

“resulting damage” is a loss that is purely fortuitous – the resulting damage was unlooked for, 

                                                           
77 Progressive Homes, supra, at paras. 45 to 50 [JBA Tab 20]. 



31 
 

unexpected or not intended – and, just as important, resulting damage is, at its essence, of a 

different nature than the deficient work that caused it.  Resulting damage captures the 

consequences flowing from the work, quite apart from the work performed itself. 

123. This analytical framework is in keeping with the wording of the policy, the reasonable 

expectations of the parties, and industrial reality.  

124. Applying the same “stress test” that was used to put the “physical and systemic and 

connectedness” test through its paces, the outcomes under this approach become entirely 

predictable and consistent.  Beginning with the example of the cleaner who applies an 

inflammable solvent and sets fire to the building under construction, there is no doubt that the 

owner would be indemnified given the fortuitous nature of the loss, just as one would reasonably 

expect.  There is no need to undertake an analysis of what a “normal” cleaner would have done, 

or how systematically connected he was to the building.  There is certainly no need, under the 

existing framework, to provide for an additional test or an exception to the test in order to 

address such a clear-cut scenario.  The basic test based on the definition of “faulty workmanship” 

and the fortuity of the resulting damage (regardless of fault) performs just as it should.  

125. If we use the second scenario, namely the bucket that falls off the window cleaner’s aerial 

platform, the result is the same regardless of what item is damaged: because of the fortuitous 

nature of the event, the loss cannot be excluded as “the cost of making good faulty 

workmanship” and where the bucket happens to land becomes irrelevant.  

126. Despite the concerns expressed by the Court of Appeal, the fortuity framework does not, 

by any means, negate the exclusion.  The insurers still enjoy complete protection from the costs 

that constitute “faulty workmanship”.  In fact, in any number of scenarios, the excluded costs of 

redoing substandard work will be significant.  

127. Take, for example, a situation whereby the ventilation system installed in a building 

under construction proves, upon testing, to be inadequate or “faulty”, to use the words of the 

policy.  As a result, the ventilation contractor has to open all the ceilings in the building, replace 

the ventilation equipment, then proceed to repair and repaint the ceilings, perhaps reinstall 

lighting fixtures, etc.  These are “physical losses” caused to the building but, appropriately, these 

cost elements would fall squarely within the “making good the faulty workmanship” exclusion 
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and would not be indemnified under the policy.  The ceilings were not damaged by the faulty 

work – this loss does not “result from” the deficient work. 

128. If the work is deficient, the steps required to repair it cannot be considered fortuitous 

incidents or losses.  They must therefore be absorbed by the contractor.  Based on this rationale, 

all the peripheral work that goes beyond replacing the ventilation system (ceilings, light fixtures, 

etc.) cannot be recaptured under the “resulting damage” exception either.  These tasks are 

integral to redoing the work properly and must therefore remain excluded as “faulty 

workmanship.” It is bringing the inadequate ventilation system to the standard set out in the 

contract that causes these losses.  In other words, these additional costs are part of repairing or 

redoing the faulty work itself and cannot be characterized as fortuitous resulting damage. 

129. The unique nature of service work is an aspect of the case with which the Court of 

Appeal seems to have struggled.  The Court found it difficult to accept that, in the context of 

contracts for a service or labour, there would be no “physical damage” excluded from the 

coverage if the “cost of making good faulty workmanship” was limited to the cost of redoing the 

work properly.78  

130. It is true that the cost elements excluded as “faulty workmanship” in the context of some 

contracts for services or labour will be more limited.  This is the natural result of the essence of 

the deficient workmanship at play: having to redo a cleaning task is simply not as involved as 

reinstalling a portion of an electrical system.  This fact does not alter the nature of the protection 

enjoyed by the insurer under the “faulty workmanship” exclusion, nor should it change the 

analysis applied to such incidents. 

131. The Court of Appeal’s insistence on incorporating an implied notion of “physical 

damage” into the excluded “faulty workmanship”, where no such requirement exists, created the 

problem the Court tried to solve with the “physical systemic and connectedness” test.  Without 

this artificially added element, the policy, and the fortuity criteria, function entirely in 

accordance with the expectations of the parties and industrial reality, even for contracts for 

services or labour.  
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132. Just as important is that this framework respects the purpose of Builder’s Risk coverage 

in the innumerable cases where physical losses are caused in situations where any number of 

contractors might be involved.  The coverage indemnifies the owner for unintended mishaps 

without having to resort to lengthy inquiries or costly litigation into matters of fault.  It is the 

unintended physical nature of the loss that attracts coverage.  

133. In short, the existing framework, based on fortuity, works as follows:  

• “All direct physical loss or damage” is indemnified as per the general coverage 
provisions of the Builder’s Risk policy.  This coverage is not predicated on notions of 
fault or negligence – even less so on notions of systemic connectedness.  It is the 
nature of the event that triggers the coverage.  Fortuitous events and their 
consequences, by virtue of the very essence of insurance, are covered.  

• Jurisprudence defines fortuity as events or consequences that are “unlooked for”, 
“unexpected”, “unintended by the insured” or “untoward”.  

• Excluded from this broad, all risk coverage are the costs of redoing work that is found 
to be deficient or “faulty”, regardless of the cause of the deficiency.  This avoids 
turning the insurance policy into a warranty and placing losses that are not purely 
fortuitous on the shoulders of the insurer.  

• Any fortuitous consequences resulting from the deficient work, however, are 
recaptured by the exception which indemnifies any “resulting damage”.  

 

134. Applying this existing framework to the facts in this case, determining the outcome of the 

litigation is a relatively straightforward matter.  There is no dispute that the physical damage to 

the windows is covered under the general provisions of the Builder’s Risk policy as a physical 

loss or damage.79  This damage was fortuitous: it was unlooked for, unexpected, unintended or 

untoward.  

135. The next question is whether the Respondents can show that the damage falls within the 

exclusion relating to “making good the cost of faulty workmanship” and, if so, which elements 

are recaptured by the “resulting damage” exception.  

136. Whether Bristol was negligent or not in the way it undertook the window cleaning work 

is not relevant - the work was admittedly deficient.  Therefore the cost of redoing the window 

cleaning work, not insignificant on a building this size, must be borne by the contractor.  
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However, as the scratched windows were clearly unlooked for and unintended consequences, 

they must be treated as a purely fortuitous mishap specifically covered by the policy.  These 

losses, logically, are “resulting damage” flowing from the deficient work.  This is exactly the 

intended purpose of Builder’s Risk insurance.  

137. One of the concerns expressed by the Court of Appeal and other courts in the past is that 

care should be given to avoid turning Builder’s Risk policies into something they are not 

intended to be. This framework successfully avoids this risk.  The broad coverage for accidental 

loss, as defined above, simply cannot be confused with other common products such as 

Performance Bonds – designed to make sure work is completed and indemnifying the owner if it 

is not – or Construction Warranties – designed to ensure the ongoing quality or performance of 

work and materials, typically after the construction has been completed.  

138. The time is right for this Court to consolidate and reaffirm the framework based on 

fortuity.  In this light the new and problematic test devised by the Court of Appeal is redundant 

and, therefore, unnecessary.  

Question 3 – Finding the Unifying Principle in the Existing Jurisprudence 

Conflating faulty design and faulty workmanship principles 

139. A large number of cases were cited before the Court of Appeal.  In one paragraph, the 

Court relied on seventeen decisions to support its position that the exclusion for “the cost of 

making good faulty workmanship” is not limited to the cost of redoing the faulty work.80  

Although the number might be impressive, an analysis of how the jurisprudence was used is 

somewhat less convincing. 

140. One of the significant errors committed by the Court of Appeal was to use the principles 

set out in “faulty design” cases interchangeably with those found in “faulty workmanship” cases 

and to try to unite these two distinct concepts under one set of rules.  For example, the majority 

of cases cited by the Court of Appeal to support its contention that “faulty workmanship” 
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exclusion must obligatorily include more than simply having the work redone properly relate to 

issues of faulty design.81 

141. Although the standard insurance provision at play in Builder’s Risk (and other) policies 

typically speaks to three elements – faulty design, workmanship and materials – a distinct and 

robust corpus of law has developed for faulty design disputes culminating in this Court’s 

decision in Canadian National Railway in 2008. 

142. Treating design work differently makes imminent sense.  Because design underpins every 

aspect of a construction project, poor design will typically result in far greater repercussions, 

often going to the very heart or viability of a project.  This is exactly the scenario that we find in 

all the following cases cited by the Court of Appeal.  In each case, the faulty design of the object 

led to its ultimate failure: 
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143. It is therefore not surprising, in this unique context, to require a fairly high standard of 

performance, now stated as the duty to foresee all possible risks that can be identified 

prospectively in light of the state of the art.  It is worth noting, however, that despite this high 

performance standard placed on the design, the tort law concept of negligence is explicitly 

discarded as an adequate yardstick.82 

144. Under this specific framework, it therefore follows that examples of “resulting damage” 

typically include items completely unrelated to the flawed project such as metal rails stored on a 

faulty bridge (Simcoe83) or repairs to the walls of the building that were damaged when the 

roller-coaster left its rails (Triple Five84). 

145. As interesting as these cases may be, to draw direct parallels between faulty design cases 

and cases involving faulty workmanship, can obviously be misleading. 

Faulty Workmanship 
146. Turning to the cases of faulty workmanship cited on Appeal, what do they truly reveal?  

Station Lands submits that, in fact, past jurisprudence quite consistently uses the notion of 

fortuity to distinguish between indemnified and non-indemnified losses. 

147. In Greene85, the framing contractor improperly nailed and installed the permanent, 

interior bracing of a house under construction and failed to install adequate temporary exterior 

bracing.  During a high wind event, the structure under construction collapsed.  The “cost of 

making good” the faulty workmanship was found to be the cost of rebuilding the house.  In other 

words, all damage to the structure was deemed excluded, not just the extensive cost of redoing 

the framing. 

148. The difficulty with the Court’s rationale in Greene is that it rests almost entirely on the 

body of law applicable to incidents of faulty design.  As a result, the Court extends the meaning 

of the “cost of making good” the deficient work to include all the foreseeable consequences.  

While this is the standard for faulty design, for the reasons outlined in these submissions, and in 

accordance with this Court’s guidance in Commonwealth Construction, this is simply not the 

                                                           
82 Canadian National Railway, supra, at para. 47 [JBA Tab 6]. 
83 Simcoe and Erie General Insurance Company v. Royal Insurance Company of Canada (1982), 36 AR 
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84 Triple Five Corp. v Simcoe & Erie Group (1994), 159 AR 1 [JBA Tab 25]. 
85 Greene v. Canadian General Insurance Co. (1991), 5 C.C.L.I. (2d) 193 (Nfld S.C.) [JBA Tab 10]. 
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proper approach to be used for incidents of faulty workmanship.  In this light, the Greene case is 

of limited use. 

149. In Willowbrook Homes,86 walls constructed out of concrete blocks fell due to high winds.  

There were no resulting damages claimed in that case.  The only issue was whether the work had 

been deficient and the Court ruled, appropriately, that the walls should not have fallen and that 

the losses were excluded as faulty workmanship. 

150. In Sayers,87 the contractor failed to keep electrical equipment dry and clean before its 

installation.  Placing the onus on a contractor to safeguard the materials it will use is a defensible 

interpretation of deficient work excluded under the policy.  By nature, a loss of this type is more 

akin to shoddy work than to unintended resulting damage. 

151. In Bird Construction,88 the contractor improperly secured one of the trusses he was 

installing. It fell to the ground and was damaged.  This case is quite similar to Willowbrook 

above in that, in redoing the work, the contractor is expected to supply the materials required.  

The insurer is rightly protected from having to pay for the materials required to redo the work 

properly. 

152. Inland Concrete89 relates to faulty product exclusion.  It is therefore difficult to draw 

entirely useful parallels. 

153. In Ploutos Enterprises,90  the damage was to the entire flooring installation of a number 

of apartments resulting from the fact that a moisture barrier had not been installed between the 

flooring elements and the concrete slab underneath them.  Although there was some finger 

pointing between the various flooring contractors, the Court ruled that fault was not relevant in 

this case.  The floor had clearly been poorly installed and had to be redone.  The insurer was 

entitled to rely on the exclusion for these costs. 

                                                           
86 Simcoe & Erie General Insurance Company v. Willowbrook Homes (1964) Ltd., 1980 ABCA 139 [JBA 
Tab 24]. 
87 Sayers & Associates Ltd. v. Insurance Corp. of Ireland Ltd. (1981), 126 D.L.R. (3d) 681 (Ont. CA) 
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88 Bird Construction Co. Ltd. v. United States Fire Insurance Co. (1985), 18 C.C.L.I. 92 (Sask C.A.) 
[JBA Tab 4]. 
89 Inland Concrete Limited v. Commonwealth Insurance Company, 2011 ABQB 378 [JBA Tab 12]. 
90 Ploutos Enterprises Ltd. v Stuart Olson Contractors Inc., 2008 BCSC 271 [JBA Tab 18]. 
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154. Similarly, in CIC Mining91 pipes that had not been constructed to the specifications set 

out in the contract and later failed were not subject to indemnification by the insurer. 

155. As for any reliance on Ontario Hydro as being on point, it is important to highlight the 

unique circumstances of the case which place it in a category onto itself: Ontario Hydro had been 

specifically warned against proceeding with the flushing that caused the damage and disregarded 

this advice.  Under the circumstances, not to hold Ontario Hydro responsible for the 

consequences of its own actions would have been highly illogical.  This case clearly revolves 

around the voluntary assumption of the risks involved in the procedure. 

156. Station Lands submits that there is a clearly observable common thread throughout the 

cases cited and that it is to be found in the use of fortuity to distinguish the physical damage or 

losses that are covered, either by the general provisions of the policy or by the exception for 

“resulting damage”, from the cost of redoing deficient work on the other.  This conclusion 

provides further reasons to prefer the existing framework over the one proposed by the Court of 

Appeal. 

Summary and Conclusion 
157. In this appeal, the Court is called upon to choose between two contrasting perspectives 

and analytical frameworks in order to apply the provisions of a typical Builder’s Risk insurance 

policy.  What is clear in law is that this process requires a three-step approach to first determine 

whether the elements of physical damage or loss are covered under the general provisions of the 

insurance policy, then finding whether the insurer can meet the onus of bringing the losses under 

the excluded costs constituting “faulty workmanship” and, lastly, to establish whether there are 

any cost elements that are recaptured as “resulting damage”.  Where the dilemma lies is in how 

to interpret the all-important “faulty workmanship” exclusion. 

158. Station Lands submits that there is already a complete framework to be found in the 

jurisprudence of this Court which is entirely consistent with the jurisprudence of the past several 

decades on this matter.  This framework respects the integrity of the “all risk” nature of the 

coverage purchased as well as its important role as an efficient and cost-effective source of 

indemnification for all parties who play a role in construction projects. 
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159. The attractiveness of this type of comprehensive policy lies in the fact that it essentially 

eliminates the need to resort to costly litigation when mishaps occur on construction sites as they 

are bound to from time to time.  If an unexpected event occurs, causing physical loss or damage 

to the property, all parties can rely on the insurance coverage without embarking on negligence 

of fault analyses.  In the vast majority of cases, people on the ground will be able to very quickly 

assess whether an incident is covered by the insurance or whether it must be borne by a 

contractor as deficient work that must be redone.  Knowing that the extent of his or her 

responsibility is limited to his or her own work and does not include the unforeseen or 

unintended consequences of his or her actions is key.  As has been pointed out by this Court in 

Commonwealth Construction,92 this often is, in fact, a prerequisite for accepting to enter a 

construction site. 

160. In stark contrast to this approach stands the “physical and systemic connectedness” test 

devised by the Court of Appeal in this case.  Without reviewing the detailed analysis of this test 

contained in these submissions, Station Lands is of the view that none of the qualities found in 

the existing framework, as it understands it, are present in the new test.  The new approach is 

complicated, cumbersome and difficult to apply on the ground, it reintroduces the need to rely on 

litigation to assign liability and, most importantly, is not supported by the text of the policy nor 

the expectations of the parties as defined by the industrial context in which they operate. 

161. Station Lands therefore submits that the new test should be rejected, either as unnecessary 

in light of the existing framework or, if this Court finds that there is currently no comprehensive 

test, it must, at the very least, be replaced by a framework that meets the objectives set out in 

Commonwealth Construction. 

162. If the existing framework is applied to the facts of this case, it is clear that the damaged 

caused to the windows by Bristol Cleaning, although it might have been the result of a negligent 

act, still clearly falls within the definition of physical damage or losses that were unintended, 

unexpected and unlooked-for result of the faulty work.  As a result, they are properly covered 

under the insurance policy, either in accordance with the general provisions or, if this Court finds 

that the losses were the result of faulty workmanship, as “resulting damage”.  For these reasons, 

the decision of the Court of Appeal in this case should be set aside and the appeal allowed. 
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