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PART I – STATEMENT OF FACTS 

A. Builders’ Risk Policies and Exclusion Provisions – Uncertainty and Unpredictability 
Now Abound 

1. This case raises a number of fundamental questions with respect to the manner in which 

key provisions of most “Builders’ Risk” insurance policies used in Canada should be understood 

and applied.  The issues at play include the proper interpretation principles to be used, the 

appropriate standard of review on appeal, and the very role and nature of builders’ risk insurance 

policies. 

2. Although the dispute centres on a specific provision of the policy in place, namely the 

exclusion for “faulty workmanship” and its companion exception for “resulting damage”, the 

decision on appeal below also attempts to settle a number of crucial issues relating to insurance 

law matters in ways that clearly contradict this Honourable Court’s previous jurisprudence, more 

specifically, decisions in Sattva1 and Progressive Homes2.   

3. Builders’ risk policies, including the exclusion provision at the heart of this case, have 

been widely used by the insurance and construction industries for decades.  They have also been 

the subject of a number of court decisions at all levels.  As a result, one would reasonably have 

expected these fundamental issues to be settled law.  This is especially the case in light of this 

Court’s decisions in cases such as Sattva,3 Commonwealth Construction4  and Progressive 

Homes5 which certainly appear to provide a clear interpretative framework in situations such as 

this one.  However, this has not proven to be the case.  Decisions on builders’ risk policies, 

including the key concepts of “faulty workmanship” and “resulting damage”, continue to 

demonstrate a concerning lack of consistency both in approaches used and outcomes produced – 

and also demonstrate a continuing need for guiding principles that eliminate unnecessary 

litigation and costs for all. 

4. Even a cursory review of recent jurisprudence on builders’ risk insurance disputes reveals 

a disturbing array of tests employed to interpret these standard provisions.  In addition to the two 

conflicting perspectives at trial and appeal below, two additional approaches recently emerged 
                                                           
1 Sattva Capital Corp. v. Creston Moly Corp., [2014] 2 SCR 633 
2 Progressive Homes Ltd. v. Lombard General Insurance Co. of Canada [2010] 2 S.C.R. 245 
3 Sattva, supra 
4 Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd. et al., [1978] 1 S.C.R. 317 
5 Progressive Homes, supra 
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in Ontario and British Columbia.  In PCL Constructors Canada6 the Ontario Superior Court of 

Justice held that a very similar provision was not to be treated as an exclusion at all but rather as 

a deeming provision which provided for a deduction from the amount of the claim.7 In Acciona8, 

the British Columbia Supreme Court concluded that an exclusion existed and that the costs to be 

excluded “crytallize immediately prior to the damage occurring”.9 The principles at play were 

quite similar, though the wording of the provision was slightly different.  A decision from the 

Court of Appeal is pending in that case. 

5. As set out by this Honourable Court in Progressive Homes,10 “Courts should… strive to 

ensure that similar insurance policies are construed consistently.”  This guiding principle echoes 

the views expressed by this Court a year earlier in Gibbens11: “Certainty and predictability are in 

the interest of both the insurance industry and their customers.” In that perspective, recent 

developments observed in the judicial landscape across Canada certainly stand out as 

problematic, precarious, and far from proportional. 

6. Given the ubiquitous nature of the contractual provisions at play, the conflicting 

approaches which are emerging across the country create the perfect conditions for continued 

litigation on the matters raised by this case: the appropriate test to distinguish resulting damage 

from faulty workmanship (and the underlying disagreement, by the Court of Appeal below, with 

this Honourable Court’ characterization of builders’ risk insurance), the degree of reliance placed 

on a third-party contract to interpret the insurance provisions, as well as the standard of review 

applied on appeal.  This application therefore gives this Honourable Court a unique opportunity 

to provide much needed guidance on a number of contractual matters of great national and public 

importance. 

7. A separate Application for Leave to Appeal has been filed by Station Lands Ltd. on 

different grounds.  This Applicant adopts and endorses all of the arguments as stated in that 

Application. 

                                                           
6 PCL Canada Inc. v. Allianz Global Risks US Insurance Co., 2014 ONSC 7480 
7 Ibid., at paras. 23, 24 and 28 
8 Acciona Infrastructure Canada Inc. v. Allianz Global Risks US Insurance Company, 2014 BCSC 1568 – this case 
has been appealed to the British Columbia Court of Appeal and was heard on May 7, 2015. 
9 Ibid., at para. 221 
10 Progressive Homes, supra, at para. 23 
11 Co-operators Life Insurance Co. v Gibbens, [2009] 3 S.C.R. 605 at para. 27 
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B. Relevant Factual Background 

i) The Facts  

8. The key facts in this case are not in dispute and were the subject of an Amended Agreed 

Statement of Facts used at trial and on appeal below.12 

9. Station Lands Ltd. (Station Lands), is the owner of property in Edmonton, Alberta.  

Station Lands retained the Applicant, Ledcor Construction Limited (Ledcor), as construction 

manager, as agent of the owner, to coordinate the construction of the EPCOR office building on 

the property. 

10. Station Lands entered into an insurance contract with a group of insurance companies 

(collectively the Appellants below) to provide builders’ risk insurance for the construction 

project. 

11. As the building was nearing completion, Station Lands entered into an agreement with 

Bristol Cleaning for a “construction clean” of the EPCOR Tower.  This cleaning was to include 

the removal of “construction debris” (defined as concrete spatter, dirt, paint specks and other 

construction debris) from the exterior of the windows. 

12. As summarized by the Court of Appeal below, damage to a number of windows was 

caused by Bristol during the cleaning process resulting in a number of windows having to be 

replaced at great cost: 

During the cleaning process, Bristol Cleaning caused damage to the windows by 
using inappropriate tools and methods, specifically by using dull or inappropriate 
blades to scrape off the dirt, and by not properly cleaning the blades during the 
cleaning.  It also used a “non uni-directional” cleaning method, and failed to 
follow the manufacturer’s cleaning instructions.13 

 
13. A claim under the builders’ risk policy for the costs incurred to replace the damaged 

windows was denied by the insurers on the grounds that such damage was excluded as “faulty 

workmanship”, in accordance with the exclusion set out in Section 4 of the policy.  The 

Applicant brought a lawsuit against the insurers to recover under the builders’ risk insurance 

policy in place. 

                                                           
12 Agreed Statement of Facts [Tab 4A] 
13 Ledcor Construction Limited v Northbridge Indemnity Insurance Company, 2015 ABCA 121, at para. 8 
[“Judgment of the Court of Appeal”] [Tab 2C] 
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ii) Builders’ Risk Insurance 

14. Commercially referred to as Builders’ Risk policies, these insurance contracts are 

typically standard form agreements with identical structures: a broad “all risk” coverage to 

indemnify a wide variety of losses or damage to the structure being built is provided, subject to a 

number of stated exclusions such as the one at the centre of this case. 

15. Such policies are systematically purchased by developers or general contractors when 

undertaking construction projects and, almost invariably, the wording of the policy extends 

coverage to all parties involved in the construction project (owners, architects, engineers, 

contractors, etc.).  In fact, having coverage of this nature in place is often a pre-condition for 

contractors to agree to work on a construction project. 

16. Builders’ risk insurance plays a central role in ensuring the financial viability and 

efficient administration of complex construction projects.  This coverage is intended to provide a 

cost-effective way of spreading the risks inherent to such projects.  Given the number of different 

trades and professions, contractors and sub-contractors, involved in a typical construction 

project, putting in place a mechanism to insure the undertaking as a whole from the costs of 

inevitable accidents is undoubtedly the most cost-efficient and simple way to proceed. 

17. The broad reliance on builders’ risk insurance by all the parties avoids the need for 

wasteful and cumbersome overlap and duplication of coverage that would result should each 

contractor have to obtain his or her own insurance.  This pragmatic commercial approach also 

reduces the need for costly and time-consuming litigation when mishaps do occur on a 

construction site, as they are bound to do from time to time.  These central aspects of the nature 

of builders’ risk insurance have been explicitly recognised by this Honourable Court for decades 

since its decision in the Commonwealth Construction case.14 

18. The builders’ risk insurance policy purchased by the Applicants in this case was a typical 

standard policy.  It covered all “direct physical loss or damage” and was characterized by the 

Court below specifically as “a ‘blanket’ policy, designed to cover all actors and activities on the 

site.”15 Similarly, the object insured was defined in very broad terms, as is the norm: “Property 

                                                           
14 Commonwealth Construction Co., supra 
15 Judgment of the Court of Appeal, at para. 3 [Tab 2C] 
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undergoing site preparation, demolition, construction, reconstruction, fabrication, insulation, 

erection, repair or testing”.16 

19. After stating the general coverage provided by the policy, Builders’ Risk insurance 

contracts typically exclude a certain number of events or types of damage.  The list of exclusions 

are very similar from one policy to the next and, although the exact wording might vary, one of 

the most common features is the specific exclusion at the centre of this dispute:17 

4(A) Exclusions 

This policy section does not insure: 

(b) The cost of making good faulty workmanship, construction materials or 
design unless physical damage not otherwise excluded by this policy results, in 
which event this policy shall insure resulting damage. 
 

20. Another common feature of such policies is that they are in effect only during the 

construction phase of the project.  Coverage ceases upon completion or substantial completion of 

the construction.  This reflects the nature of builders’ risk insurance, namely that it is intended to 

guard the parties involved in the project against mishaps that might occur during construction.  

Extensions of coverage beyond the construction phase are typically the subject of different 

insurance products and are negotiated separately. 

 
C. Judicial History 

21. The fact that the insurance policy’s general coverage provisions applied to the damage 

caused by Bristol to the windows of the EPCOR Tower was not in question at trial or on appeal.  

This dispute is focused squarely on the “faulty workmanship” exclusion and its companion 

“resulting damage” exception and how to interpret and apply these provisions to the damage 

caused by Bristol to the windows installed by another contractor.  In other words, should the 

damage be treated as excluded “faulty workmanship” on the part of Bristol or, instead, is it 

recaptured as damage “resulting” from Bristol’s poor work?  The courts below arrived at 

different conclusions based on different principles.  

                                                           
16 Ledcor Construction Limited v Northbridge Indemnity Insurance Company, 2013 ABQB 585, at para. 3 
[“Judgment of the Court of Queen’s Bench”] [Tab 2A] 
17 Judgment of the Court of Appeal, at para. 4 [Tab 2C] 
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i) Decision at Trial 

22. At trial, Justice Clackson began his analysis of the contractual provisions by referring to 

this Honourable Court’s decision in Progressive Homes.18  More specifically, he referred to 

paragraphs 22 to 24 of that decision as a “consolidation to guide the interpretation of insurance 

policies”19 and relied on the principles summarized by this Court to divide the analysis into two 

distinct steps.  The trial judge first placed the onus on the insurers to establish that the loss was 

excluded (as faulty workmanship).  If that onus is met, it would then become Station Land’s and 

Ledcor’s responsibility to establish that the exception (for resulting damage) applied.20 

23. In Justice Clackson’s view, the agreed statement of facts, and his conclusion that Bristol’s 

work was as much part of the construction project as any construction activity, left little doubt 

that the work done by Bristol was faulty and that, as a result, the exclusion provision of the 

insurance policy applied to that faulty work. 

24. As the wording of the policy excluded specifically “the cost of making good” the faulty 

workmanship, the trial judge’s characterized the central question of the case in these terms: 

Does “making good” relate to the faulty workmanship, in this case the cleaning?  
Does the “making good” relate to the thing on which the faulty workmanship was 
performed, in this case the building exterior?21 

25. Justice Clackson found that both interpretations were plausible. Since exclusionary 

provisions must be construed contra proferentem, he found that the insurers had failed to 

establish that the exclusion applied.  It was this final analysis that led Justice Clackson to 

conclude that the damage to the windows was therefore covered by the policy. 

ii) Decision on Appeal 

26. The Alberta Court of Appeal elected to go a different way to differentiate between “poor 

workmanship” and “resulting damage”.  Its analysis began by determining which standard of 

review should be applied on appeal in cases such as this one. 

                                                           
18 Progressive Homes, supra, paras. 22 to 24 
19 Judgment of the Court of Queen’s Bench, at para. 8 [Tab 2A] 
20 Judgment of the Court of Queen’s Bench, at para. 9 [Tab 2A] 
21 Judgment of the Court of Queen’s Bench, at para. 13 [Tab 2A] 
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27. The Court below engaged in a thorough review of the principles emanating from this 

Court’s decision in the Sattva22 case.23  In paraphrasing this Court’s decision, the Court of 

Appeal stated: 

Characterization of the interpretation of contracts as a question of mixed fact and 
law has an impact on the standard of review.  Deference was appropriate, 
particularly on the factual component of the analysis.  Extricable questions of law 
are still reviewed for correctness.24 

   
28. The Court then turned to factors set out in Sattva which indicate when appellate 

intervention is warranted.  These factors have in common the notion that the case at hand will 

have repercussions beyond the parties involved which would seem to favour a less stringent 

standard of review.25 But then, after examining these elements, the Court concluded − somewhat 

surprisingly − because of the nature of the Alberta Court of Appeal as a general appeals court, 

and the fact that cases can be brought before it on any basis, “some of the restrictive language in 

Sattva does not apply to ordinary appeals in Alberta.”26 

29. The Court continued its analysis by noting that the insurance policy at the centre of the 

dispute was put in place several months before the contract between Station Lands and Bristol 

came into play.  Therefore, there was no factual context that could be of help in interpreting the 

insurance policy.  Absent any factual considerations, this meant that the matter before the Court 

of Appeal below was a matter of law and was subject to the “correctness” standard of review. 

30. After quoting the summary of the interpretation principles applicable to insurance 

policies set out by this Court in Progressive Homes,27 the Court of Appeal goes on to express 

some fairly strong reservations with respect to the actual usefulness of these principles in this 

case.28  The Court finds that the positions put forth by the parties based on these principles 

“neatly isolate the problem, but again they do not help much in resolving it.”29 

                                                           
22 Sattva, supra 
23 Judgment of the Court of Appeal, at paras. 12 to 19 [Tab 2C] 
24 Judgment of the Court of Appeal, at para. 12 (d) [Tab 2C] 
25 Judgment of the Court of Appeal, at paras. 12(d)(i) to (iii) [Tab 2C] 
26 Judgment of the Court of Appeal, closing sentence of para. 12 [Tab 2C] 
27 Progressive Homes, supra, at paras. 22 to 24 
28 Judgment of the Court of Appeal, at para. 21 [Tab 2C] 
29 Ibid., at para. 22 
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31. The Court then proceeded to set out a number of concerns it had about unduly extending 

coverage by interpreting the insurance contract in this case.  The Court states that a narrow 

interpretation of the faulty workmanship exclusion would give the insured “carte blanche to use 

faulty materials, workmanship or design.”30  The policy “is intended to cover some element of 

unforeseen losses, and is not intended to be a construction warranty.”31  

32. In the end, instead of the approach taken by the trial judge, namely to sequentially 

interpret the exclusion and only then to consider the exception wording, the Court of Appeal 

relied on a portion of the Sattva case to state that a “cardinal rule for interpreting any contract is 

to look at all its words, construe them as a whole, and try hard to make them all fit and work 

together.” In that perspective, the Court below felt that the exclusion and the exception were 

“two sides of the same coin.”  It stated that “the exception and the exclusion cannot be 

interpreted in isolation” and concluded that the two phrases “must be interpreted 

symbiotically”.32 

33. After concluding, as the trial judge had done, that the cleaning services provided by 

Bristol constituted “workmanship” and, therefore, that the damage caused during the cleaning 

attracted the exclusionary provision of the insurance policy33, the Court considered the argument 

put forward by the Applicant to the effect that the matter could be resolved in this way: the 

damage done by one contractor to the work of another is, by its very nature “resulting damage” 

which is recaptured and covered by the insurance coverage. 

34. The Court expressed strong concerns that this proposed approach would defeat the 

purpose of the exclusion provision,34 and might “create an incentive to artificially divide up the 

work”.35  The Court also relied on a number of additional factors to guide its interpretation, the 

first one being the cleaning contract between Station Lands and Bristol in which the definition of 

the “work” to be carried out by Bristol “included replacing the damaged glass”.36  

                                                           
30 Ibid., at para. 24 [Tab 2C] 
31 Ibid., at para. 24 
32 Ibid., at para. 26 
33 Ibid., at para. 32 
34 Ibid., at para. 36 
35 Ibid., at para. 40 
36 Judgment of the Court of Appeal, at para. 35 [Tab 2C] 
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35. Having rejected the suggestion that “resulting damage” necessarily includes damage done 

by one contractor to the work of another, the Court proceeded to establish where the dividing 

line between the excluded “faulty workmanship” and the covered “resulting damage” should lie 

by coming up with a new contract interpretation test based on the tort law concepts of fault, 

foreseeability and proximity.37  Applying this new test to the facts before it, the Court concluded 

that the damage caused to the windows by Bristol was foreseeable, even inevitable, and was 

therefore excluded by the faulty workmanship provision. 

PART II – STATEMENT OF ISSUES 

36. This Application raises the following issues of national and public importance: 

Issue 1: Multiple Contractors, Faulty Workmanship and Builders’ Risk 
Insurance – Does the Damage Caused by one Contractor to the Work of 
another Necessarily Constitute “Resulting Damage”? 

Builders’ risk insurance policies typically exclude coverage for faulty workmanship but 
compensate for resulting damage. Since contractors expect to have to make good their 
own faulty work, most disputes arise as the result of damage caused by one contractor to 
the elements installed or provided by another.  Does this typical scenario necessarily 
trigger the “resulting damage” exception? Is this the proper characterization of such 
policies and the appropriate test to use? Would relying on such an approach create a risk 
of unduly extending coverage and converting the policy into a de facto construction 
warranty? Should the underlying role of “fortuity” as a determining factor be 
acknowledged in disputes of this type? 
 
Issue 2: The Parol Evidence Rule and Insurance Contracts – Is it Appropriate to 

Rely on Third Party Contract Provisions to Resolve Questions of 
Coverage under a Builders’ Risk Policy? 

In interpreting a builders’ risk insurance contract, is it appropriate to rely on the 
provisions of a contract between insured parties to interpret the insurance policy itself? 
Can a third party contract be used to define terms in the insurance policy or to shed light 
on the reasonable expectations of the parties with respect to the insurance contract in 
which they are the insured parties? Would such a reliance offend the parol evidence 
rule? 
 
Issue 3: Closing the Sattva Loop – Is Correctness the Appropriate Standard of 

Review when Interpreting a Builders’ Risk Insurance Contract? 
Is this Court’s decision in Sattva applicable to the interpretation of builders’ risk 
insurance contracts? If so, was the Court of Appeal’s approach setting the standard of 

                                                           
37 Ibid., at para. 50 
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review as correctness the proper way of proceeding? How does this Court’s decision 
in Housen38 affect the analysis under Sattva? 
 

PART III – STATEMENT OF ARGUMENT 

Issue 1: Multiple Contractors, Faulty Workmanship and Builders’ Risk Insurance – 
Does the Damage Caused by one Contractor to the Work of another Necessarily 
Constitute “Resulting Damage”? 

  i) The Multi-Contractor Approach 

37. Determining the distinction between excluded “faulty workmanship” and the “resulting 

damage” recaptured by the exception was treated as a complex enquiry by the Court of Appeal, 

so complex in fact that it necessitated the creation of an entirely new test.  But was this 

necessary? 

 
38. Almost 40 years ago, in Commonwealth Construction, a seminal case dealing with a 

builders’ risk insurance contract, this Honourable Court highlighted the crucial role played by 

this form of coverage from two different perspectives.  This Court first examined this type of 

insurance coverage from a legal policy or administrative perspective: 

On any construction site, […] there is ever present the possibility of damage by 
one tradesman to the property of another and to the construction as a whole.  
Should the possibility become a reality, the question of negligence in the absence 
of complete property coverage would have to be debated in court.  […] Thus all 
parties whose joint efforts have one common goal, e.g., the completion of the 
construction, would be spared the necessity of fighting between themselves 
should an accident occur involving the possible responsibility of one of them.39 
(emphasis added) 
 

39. In addition, in considering the role of builders’ risk insurance from the point of view of 

the owner, the general manager of the project, and the various trades and contractors who 

contribute to a construction project, this Court further stated: 

Whatever its label, its function is to provide to the owner the promise that the 
contractors will have the funds to rebuild in case of loss and to the contractors the 
protection against the crippling cost of starting afresh in such an event, the whole 
without resort to litigation in case of negligence by anyone connected with the 
construction, a risk accepted by the insurer from the outset.  This purpose 
recognizes the importance of keeping to a minimum the difficulties that are bound 
to be created by the large number of participants in a major construction project, 

                                                           
38 Housen v. Nikolaisen, [2002] 2 S.C.R. 235 
39 Commonwealth Construction Co., supra, at pp. 323-24 
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the complexity of which needs no demonstration.  It also recognizes the realities 
of industrial life.40 
 

40. Construction methods and materials might have evolved somewhat in the decades since 

Commonwealth Construction, but the commercial reality of a construction project has most 

arguably remained the same, as has the central role played by builders’ risk insurance.  It is this 

reality, explicitly stated in Commonwealth Construction, that led the Applicant to suggest that 

the “multi-contractor” approach was already settled law. 

 
41. Having insurance in place to cover the damage caused by one contractor to a component 

of the building, or indeed the project as a whole, without having to turn to the Courts or to rely 

on determinations of fault or negligence, is the very reason this type of coverage is purchased.  It 

is also why everyone involved in the project, from the owner of the site to the trades workers, is 

named as an insured party.  As straightforward and rooted in this Court’s jurisprudence as this 

conclusion would seem, it was soundly rejected by the Court of Appeal.41 

 
ii) The Court of Appeal’s Reservations 

42. The Court of Appeal has four main concerns with the outcome that, in its opinion, would 

be produced by characterizing “resulting damage” as the damage caused by one contractor’s 

faulty workmanship results to components installed by another (or to the project as a whole). 

43. The first concern is that “no damage done by any mere service or labour provider would 

be excluded.  This conclusion does not reconcile easily with the wording of the insurance policy, 

or the context in which it was operating.”42  Is there truly a conflict between the conclusion 

which flows from the multi-contractor approach in this case and the wording and operation of the 

contractual provision? Or is the fact that all “resulting damage” done in the course of a service 

such as cleaning would be covered by the policy simply the logical result of the normal 

application of the policy in such a context?  Which of the two options is more in keeping with 

the commercial reality and the reasonable expectations of the parties on a construction site? 

44. With respect, the plain language in the provision and the commercial context arguably 

support the multi-contractor approach to distinguishing between what is supplied by the “faulty” 
                                                           
40 Commonwealth Construction Co., supra, at p. 328 [emphasis added] 
41 Judgment of the Court of Appeal, at para. 43 [Tab 2C] 
42 Judgment of the Court of Appeal, at para. 34 [Tab 2C] 
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contractor on the one hand, and the damage which “results” from that work on the other.  Like 

any other contractor, Bristol must bear the cost of redoing the work it was paid to do and 

contracted to do, but, as stated by this Court in Commonwealth,43 is the point of the builders’ risk 

insurance scheme not to provide Bristol with full protection for damage it may have caused 

(regardless of fault) to other components of the project (or the project as a whole) as would any 

trade contractor? 

45. Second, the Court of Appeal was also of the view that since the policy provides coverage 

in case of “damage” to the property, the faulty workmanship exclusion must therefore, by its 

nature, exclude some kind of “physical damage”.44  Must the “faulty workmanship” exclusion 

necessarily apply to damage to the property?  The wording of the provision certainly lends itself 

to the contention that the notions of “faulty workmanship” and “physical damage” are, in fact, 

set off against each other or contrasted as distinct notions rather than embedded one into the 

other. 

46. Furthermore, such an interpretation leads to an interesting conundrum: if the faulty 

workmanship excluded under the policy must capture, by definition, some type of physical harm 

above the cost of redoing the faulty work, identifying damage that forms part of the 

workmanship becomes a logical and practical challenge.  If a painter applies the wrong colour to 

the walls and must redo the work because of this error, there is no damage to be found.  Does this 

mean that the exclusion is inoperative as a result?  Of course not.  It would therefore appear that 

the exclusion can and should operate in the absence of damage.  To hold otherwise, as the Court 

of Appeal did, means that for every contractor, like Bristol, who provides a poor service, one 

need only seek out some damage to satisfy the exclusion provision.  Does this rather complex 

scenario produce an outcome that is more logically sound and better reflects the commercial 

reality than the multi-contractor approach would?  Conceivably not. 

47. The third significant concern stated by the Court of Appeal is the potential perverse effect 

a systematic application of the multi-contractor approach might have: 

This approach might create an incentive to artificially divide up the work as finely 
as possible, as then the maximum amount of damage would be covered by 
insurance.  On the other hand, it would be dangerous for the owner to hire a single 

                                                           
43 Commonwealth Construction Co., supra 
44 Judgment of the Court of Appeal, at para. 36 [Tab 2C] 
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contractor to do all the work, as then nothing would be covered.  That cannot have 
been the expectation of the parties, and is not a commercially reasonable 
outcome.45 
 

48. The Court below relies on the decision in Ontario Hydro46 to illustrate its point.  In 

Ontario Hydro, a contractor was hired to design, install and commission a complex piping 

system.  The project was covered by an all risk policy that also included an exclusion for faulty 

workmanship and an exception for resulting damage. 

49. Once the system was in place, Ontario Hydro (the owner) asked the contractor to carry 

out a flushing of the pipes using a type of acid.  The contractor strongly advised against this 

procedure, so much so that he insisted on an amendment to his contract to indicate that Hydro 

would bear all responsibility for this procedure.  Hydro proceeded with the acid flushing, 

committed errors during the process and, some months after it was put in use, the piping 

installation failed. 

50. Hydro claimed the failed piping was damage “resulting from” (its own) improper 

workmanship while the insurers took the position that the loss formed part of the faulty 

workmanship itself.  The trial judge found for the insurers and rejected Hydro’s claim on the 

grounds that the damage was “caused by the improper workmanship.”47 

51. It is difficult to disagree with the outcome in Ontario Hydro and the Court of Appeal is 

concerned that if the installation and the flushing had been carried out by different contractors, 

the multi-contractor approach would have resulted in a different and problematic result. 

52. This concern, however, appears to be negated by two factual elements in the Ontario 

Hydro case.  The first is the fact that there were two different actors involved in the mishap: the 

contractor installed the pipes but it was Hydro itself who conducted the wash.48  The second 

relates to the rather unique circumstances which led to the damage.  Hydro had been advised 

against proceeding as it did.  In the concluding words of the trial judge: “The acid wash should 

not have been done and when it was done, it was done improperly.  In my opinion, any other 

                                                           
45 Judgment of the Court of Appeal, at para. 40 [Tab 2C] 
46 Ontario Hydro v. Royal Insurance, [1981] O.J. No. 215 
47 Ibid., at para. 36  
48 Ontario Hydro, supra, at paras. 15, 16 and 18 



14 
 

conclusion [than denying the claim] would not give the wording of the policy its plain ordinary 

meaning.”49 

53. The Ontario Hydro case is rather unique and can fairly easily be distinguished from the 

present case on its facts.  Hydro’s behaviour also begs the question whether it would not have 

been more logical to simply conclude that the policy could not apply in circumstances where the 

insured party, in going against the expert advice it received, had voluntarily accepted the risks of 

the procedure in such a way as to exclude any coverage whatsoever. 

54. The Court of Appeal’s fear that the multi-contractor approach would encourage builders 

to “divide up the work as finely as possible”50 in order to maximize insurance coverage remains 

largely unsubstantiated.  Furthermore, since negotiating and managing contracts requires 

resources on the part of the owner or manager, the costs associated with artificially multiplying 

contracts would stand as a natural disincentive to such a scheme becoming commonplace. 

55. The fourth and final significant factor that led the Court of Appeal below to develop a 

new test to distinguish between faulty workmanship and resulting damage was the overarching 

concern that the alternatives could result in turning the builders’ risk insurance policy into a 

“construction warranty” or a “building warranty”: 

The fundamental intent of the policy is to indemnify the owner for a particular 
type of damage that occurs during construction.  It is intended to provide coverage 
for some unexpected events and occurrences.  It is admittedly not a “building 
warranty” agreement, which is intended to make sure that the building is 
constructed in a good and workmanlike way, using proper materials.51 

 
56. In concluding that the damage caused to the windows by Bristol was excluded from the 

insurance coverage as “faulty workmanship”, the Court below stated that the damage caused by 

Bristol was foreseeable (even inevitable) if its work was done in a faulty way.  “That type of 

damage is presumptively not within the scope of the insurance policy; the policy is not a 

construction warranty agreement.”52 

                                                           
49 Ibid., at para. 33 
50 Judgment of the Court of Appeal, at para. 40 [Tab 2C] 
51 Judgment of the Court of Appeal, at para. 25 [Tab 2C] 
52 Judgment of the Court of Appeal, at para. 56 [Tab 2C] 
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57. Is this concern truly justified?  Builders’ risk policies are intended to cover damage 

resulting from accidents that occur strictly during the construction period.  Policies of this type 

come into effect when the project begins and invariably come to an end upon completion.  

Claims cannot be made for defects that are detected after the coverage has ended.  Coverage for 

defects of this type is the specific role reserved for other products such as construction or 

building warranties. 

58. In a nutshell, builders’ risk policies deal with the inherent risks associated with the act of 

constructing a building.  Warranties are intended to provide coverage for performance issues that 

arise or become apparent after the construction.  The distinction is clear and the suggestion that 

finding that the coverage applied to the damage caused by Bristol during the construction would 

somehow be equivalent to ensuring the long term performance of the windows requires a rather 

significant leap in logic. 

 
iii) The Concept of Fortuity 

59. As one reads through the apparently conflicting cases that try to distinguish faulty 

workmanship from resulting damage, it is difficult not to notice the underlying role that the 

notion of the fortuitous nature of the damage plays. 

60. The notion of fortuity has systematically been found to lie at the very core of insurance 

coverage, even when it is not explicitly stated in a policy.  This notion was recently reaffirmed 

by this Court in Progressive Homes: “When an event is unlooked for, unexpected or not intended 

by the insured, it is fortuitous.  This is a requirement of coverage; therefore it cannot be said that 

this offends any basic assumption of insurance law.” 53   

61. Furthermore, this notion of “unlooked-for mishap”54 is consistent with the purpose of 

builders’ risk insurance as stated by this Honourable Court in Commonwealth Construction when 

it writes that the parties “would be spared the necessity of fighting between themselves should an 

accident occur involving the possible responsibility of one of them.”55 

                                                           
53 Ibid. 
54 Ibid., at para. 46 
55 Commonwealth Construction Co., supra, at pp. 323-24. 
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62. Resulting damage, by its nature, is unexpected, unlooked for and, therefore, fortuitous.  In 

this light, it has the benefit of being readily distinguishable from the faulty workmanship itself 

and the associated obligation placed on the contractor to repair that work.  A fortuity requirement 

would also seem to account for the outcomes in such varied cases as Ontario Hydro (where the 

damage had been predicted) and the trial judge’s decision in this case.  This requirement would 

also explain the trial decisions in Acciona56 and PCL Constructors57 where the courts excluded 

from the coverage the cost of redoing the work as well as the costs that would have been incurred 

to prevent the harm in the first place but agreed that all the unexpected consequences (the 

deflected floor slabs in Acciona and the corrosion in PCL Constructors) should be covered by 

the policy. 

63. Even the Court of Appeal below relied on the notion of fortuity to support its conclusion 

by stating that the damage done to the windows by Bristol was not an unintended result.  It 

equated the intentional act of cleaning the windows with an intention to produce the outcome, a 

finding which the Applicant contests for obvious reasons, but which relies on the notion of 

fortuity nonetheless.  

iv) Conclusion 

64. The multi-contractor approach may require further refinement by this Honourable Court 

but, on its own or with the added element of fortuity, it would appear to be the framework that 

best matches the commercial reality and the reasonable expectations of those involved in the 

construction industry. 

65. By contrast, the Court of Appeal below points to the liability placed on Bristol in its 

contract with Station Lands as the appropriate source of compensation.58  This suggestion 

completely undermines the certainty of recovery which, as indicated by this Honourable Court in 

Commonwealth Construction59, is the very reason builders’ risk insurance is used.  If, in addition 

to having to bear the cost of fixing its own work, each contractor, in effect, is required to obtain 

additional coverage for damage that might or might not be treated as “resulting damage”, 

depending on a complex test involving fault, foreseeability and proximity, the outcome is 

                                                           
56 Acciona Infrastructure, supra 
57 PCL Constructors Canada, supra 
58 Judgment of the Court of Appeal, at paras. 7, 8 and 52 [Tab 2C] 
59 Commonwealth Construction Co., supra, at pp. 323-324  
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problematic.  This scenario would likely increase costs, lead to the duplication and overlap of 

insurance coverage and unnecessarily increase the complexity of managing any mishaps.  These 

consequences alone should be reason enough to favour the multi-contractor approach over the 

test set out by the Court below.  This case provides this Court with the perfect opportunity to 

provide guidance on this matter of significant national and public importance. 

 
Issue 2: The Parol Evidence Rule and Insurance Contracts – Is it Appropriate to Rely 

on Third Party Contract Provisions to Resolve Questions of Coverage under a 
Builders’ Risk Policy? 

 
66. Turning now to a somewhat different but closely related issue − did the manner in which 

the insurance contract was interpreted by the Court of Appeal below offend the parol evidence 

rule? At first glance, the extensive reliance by the Court on the provisions of the contract 

between Station Lands and Bristol would appear to exceed what would normally be admissible. 

67. In its decision, the Court of Appeal reviewed this Honourable Court’s statements with 

respect to the appropriate use of the surrounding circumstances of a contract as an aid to 

interpreting its provisions.  In the words of the Court of Appeal: 

Evidence of the circumstances which were, or should reasonably have been 
known by both parties at the formation of the contract can be considered in 
interpreting the contract.  Such evidence will not conflict with the parol evidence 
rule so long as it is “… used as an interpretive aid for determining the meaning of 
the written words chosen by the parties, not to change or overrule the meaning of 
those words” and “the surrounding circumstances … must never be allowed to 
overwhelm the words of that agreement”60 

  
68. The judgment of the Court, however, shows extensive reliance on the provisions of the 

contract between Station Lands and Bristol to interpret the insurance policy.61  This would 

appear to offend the parol evidence rule in two ways: 

• the insurance contract (concluded in 2008) substantially predates the cleaning contract 
(concluded in 2011) 

- in this light, the use of the cleaning contract provisions by the Court of Appeal to 
interpret, for example, the notion of “workmanship” in the insurance contract 
would seem illogical62 as there is no readily apparent way in which the cleaning 
contract could shed light on a three-year-old insurance policy. 

                                                           
60 Judgment of the Court of Appeal, at para. 12(a) [Tab 2C] 
61 Judgment of the Court of Appeal, at paras. 5 to 8, 31, 35, 49 and 52 [Tab 2C] 
62 Judgment of the Court of Appeal, at paras. 5 to 8, 31, 35, 49 and 52 [Tab 2C] 
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• the very fact that a contract between the insured parties was used to define terms in the 
insurance policy itself: “In effect Bristol Cleaning’s “Work” included replacing the 
damaged glass”.63   

- this approach goes well beyond using surrounding circumstances as an 
interpretive aid; arguably, the Court of Appeal is allowing this external element to 
overwhelm, and indeed dictate, the meaning of the insurance policy in a way that 
was not intended by the parties. 

 
69. These apparent transgressions of this fundamental principle of contract interpretation are 

not simply theoretical concerns.  They relate directly to how the Court of Appeal characterized 

the “work” that was excluded under the insurance policy.  At paragraph 7, the Court explicitly 

highlights five provisions of the contract that stipulate that Bristol is answerable to Station Lands 

for any damage it might cause.  The Court subsequently imports this obligation into the 

insurance contract to find that the damage to the windows is excluded from the coverage. 

70. Guidance from Canada’s highest court on whether this approach is consistent with the 

parol evidence rule would be beneficial to all parties who rely on builders’ risk policies. 

 
Issue 3: Closing the Sattva Loop – Is Correctness the Appropriate Standard of Review 

when Interpreting a Builders’ Risk Insurance Contract? 
 
71. The Court’s reasoning on the issue of standard of review raises some fundamental 

questions and is quite possibly self-contradictory.  At the very least, it leads one to question 

whether or not the principles set out in the recent Sattva64 decision were properly understood and 

applied. 

72. The Court of Appeal’s understanding of the principles set out in Sattva is that the 

interpretation of a contract is a mixed question of fact and law65 which, in turn, “has an impact 

on the standard of review”.66  As a result, in the words of the Court of Appeal, deference is 

appropriate “particularly on the factual component of the analysis.  Extricable questions of law 

                                                           
63 Ibid., at para. 35. Note that the word “Work”, in italics and between quotation marks in the text, refers back 
specifically to the definition of work in the contract between Station Lands and Bristol. 
64 Sattva, supra 
65 Judgment of the Court of Appeal, at para. 12(b) [Tab 2C] 
66 Judgment of the Court of Appeal, at para. 12(d) [Tab 2C] 
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are still reviewed for correctness”.67  Since the Court concluded that the appropriate standard of 

review was correctness, there presumably had to be grounds to deviate from this principle. 

73. The Court of Appeal reviewed the factors contained in Sattva that indicate when appellate 

intervention is nonetheless warranted.  These include “cases where the results can be expected to 

have an impact beyond the parties to the particular dispute”, cases with high precedential value 

as well as cases which include errors arising from “the application of an incorrect principle”.68  

Notably, the Court of Appeal, paraphrasing paragraph 64 of Sattva, emphasized that “failure to 

construe the contract as a whole” constituted just such an error.69 

74. In its decision, the Court below completes its survey of the various elements it feels need 

to be considered in order to determine the appropriate standard of review with an analysis of its 

own jurisdiction as a general appeals court.  The relevance of a court’s inherent jurisdiction, 

applied in this way, as a factor to be considered in determining the standard of review in an 

insurance contract dispute, is certainly questionable and would appear to be a new concept.  A 

review of this Court’s decision in Sattva does not readily reveal that a court’s jurisdiction is an 

element to be considered as one of the “surrounding circumstances”70 against which to interpret 

contractual provisions. 

75. Perhaps even more surprising is the conclusion the Court of Appeal draws from its self-

analysis: “Some restrictive language in Sattva does not apply to ordinary appeals in Alberta.”71  

Unfortunately, the Court does not complete this observation by stating more clearly which 

elements of “restrictive language” in Sattva are not applicable to ordinary appeals.  Was this 

truly the intended outcome of this Court’s decision in Sattva?72 

76. To summarize the Court of Appeal’s reasoning: 

• “[…] the interpretation of the contract is a question of mixed fact and law reviewable for 
reasonableness, although extricable errors of law are still reviewed for correctness.”73 

                                                           
67Judgment of the Court of Appeal, at para. 12(d) [Tab 2C] 
68 Ibid., at para. 12(d)(i) to (iii) [Tab -] 
69 Ibid., at para. 12(d)(iii) [Tab -] 
70 Sattva, supra, at para. 60 
71 Judgment of the Court of Appeal, at para. 12 [Tab 2C] 
72 Sattva, supra 
73 Judgment of the Court of Appeal, at para. 13 [Tab 2C] 
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• The insurance contract was a standard form agreement (which did not involve 
comprehensive negotiations) and it predates by a few years the cleaning contract with 
Bristol, which means that there is no factual context to be considered. 

• “The interpretation of insurance policies is […] of general importance beyond any 
particular dispute.”74 

• Invoking this Court’s decision in Housen75, “the standard of review for insurance policies 
is correctness.”76 

• Not interpreting the contract as a whole (the trial judge treated the exclusion and the 
exception sequentially) constituted an error in law. 
 

77. Not surprisingly, this led to the conclusion that the correctness standard applied but was 

the Court correct in characterizing the interpretation of the provisions at the centre of the case in 

this way?  Is this the intended outcome of the principles set out in Sattva? 

 
78. With Leave, this Honourable Court will have the opportunity to close the Sattva loop. 

 
PART IV – SUBMISSION ON COSTS 

79. The Applicant requests costs in the cause. 

 
PART V – ORDER REQUESTED 

80. The Applicant respectfully submits that leave to appeal be granted, with costs in the 

cause. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 25th day of May, 2015 

 
 
______________________ 
Eugene Meehan, Q.C. 
Stacey Boothman 
Counsel for the Applicant 
  

                                                           
74 Judgment of the Court of Appeal, at para. 16 [Tab 2C] 
75 Housen, supra 
76 Ibid., at para. 18 
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