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PART I – STATEMENT OF FACTS 

A. Builders’ Risk Insurance: New Test, But Inconsistent Judicial Approaches 

1. This case raises fundamental questions about the proper interpretation and application of 

a key provision found in practically every “Builders’ Risk” and Commercial General Liability 

(CGL) insurance policy used in Canada, namely the exclusion for “faulty workmanship” and its 

companion exception for “resulting damage”. 

2. Despite the fact that insurance policies of this type, including the exclusion provision at 

the juridical heart of this case, have been widely used in the insurance and construction industries 

for many decades, and have also been the subject of a number of court decisions, there is still no 

settled judicial approach on how to properly interpret and apply the concepts of “faulty 

workmanship” and “resulting damage”. 

3. Although one would reasonably have expected this Honourable Court’s decisions in 

Commonwealth Construction1 and Progressive Homes2 to provide a clear interpretative 

framework in situations such as this one, this has not turned out to be the case. 

4. In this case, the Court of Appeal below sets out an entirely new test to distinguish 

between the concepts of “faulty workmanship” and “resulting damage”. The elements of the test 

developed by the Court below are borrowed from tort law principles and do not find their source 

in the principles of interpretation established by this Honourable Court, particularly as they relate 

to insurance contracts. 

5. The novel approach established in this case is but one example of very recent divergent 

judicial interpretations of similar provisions in Canada. Within a relatively short period of time 

(October 2013 to December 2014), Superior Courts in Alberta, British Columbia and Ontario 

have each relied on distinct approaches when interpreting “faulty workmanship” provisions. The 

result is four divergent approaches being applied in three Canadian jurisdictions, with the 

likelihood of a fifth approach emerging in the near future as the British Columbia Court of 

Appeal prepares to hand down its own decision in the appeal of the trial decision in Acciona.3 

                                                           
1 Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd. et al., [1978] 1 S.C.R. 317 
2 Progressive Homes Ltd. v. Lombard General Insurance Co. of Canada [2010] 2 S.C.R. 245 
3 Alberta – The trial and appeal decisions in the case that is the subject of this Application for Leave. 
 



2 
 

6. As set out by this Honourable Court in Progressive Homes,4 “Courts should strive to 

ensure that similar insurance policies are construed consistently.” This guiding principle echoes 

the views expressed a year earlier in Co-operators Life5: “Certainty and predictability are in the 

interest of both the insurance industry and their customers.” The recent judicial developments 

observed across Canada stand out as pronounced, profound, prominent and problematic – and if 

not dealt with by this Honourable Court, protracted. The test constructed by the Alberta Court of 

Appeal, and the conflicting approaches observed nationally, leave insurers and their commercial 

customers in the construction industry with a troubling lack of certainty and predictability with 

respect to key insurance provisions. 

7. Given the central role Builders’ Risk insurance policies play in nearly every construction 

project in Canada, this case offers this Honourable Court a key opportunity to provide much 

needed guidance on a contractual matter which plays a crucial role in ensuring the efficient 

operation of an important sector of the Canadian economy. 

8. A separate Application for Leave to Appeal has been filed by Ledcor Construction 

Limited on different grounds. This Applicant both adopts and endorses all of the arguments as 

stated in that Application. 

B. Relevant Factual Background 

i) Agreed Statement of Facts 

9. The key facts in this case are not in dispute and indeed are the subject of an Amended 

Agreed Statement of Facts used at trial and on appeal below.6 

10. The Applicant, Station Lands Ltd. (Station Lands), is the owner of property located in 

Edmonton, Alberta. Station Lands retained Ledcor Construction Limited (Ledcor) as 

construction manager to coordinate the construction of the EPCOR office building on the 

property. The EPCOR Tower is a landmark building in downtown Edmonton: 624, 000 rentable 

square feet, construction of $260 million, and is a LEED Gold Certified building. 

                                                                                                                                                                                           
British Columbia – Acciona Infrastructure Canada Inc. v. Allianz Global Risks US Insurance Company, 2014 
BCSC 1568 – This case has been appealed to the British Columbia Court of Appeal and was heard on May 7, 2015. 
Ontario – PCL Canada Inc. v. Allianz Global Risks US Insurance Co., 2014 ONSC 7480 
4 Progressive Homes, supra, at para. 23 
5 Co-operators Life Insurance Co. v Gibbens, [2009] 3 S.C.R. 605 at para. 27 
6 Agreed Statement of Facts [Tab 4A] 
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11. The Applicant purchased an insurance contract with a group of insurance companies 

(collectively the Appellants below) to provide builders’ risk insurance for the construction 

project. 

12. As the building was nearing completion and, as per industry practice, Station Lands hired 

Bristol Cleaning for a “construction clean” of the EPCOR Tower. This cleaning was to include 

the removal of “construction debris” (defined as concrete spatter, dirt, paint specks and other 

construction debris) from the exterior of the windows. The cleaning procedure was part of the 

construction project under Ledcor’s responsibility. As summarized by the Court of Appeal 

below: 

During the cleaning process, Bristol Cleaning caused damage to the windows by 
using inappropriate tools and methods, specifically by using dull or inappropriate 
blades to scrape off the dirt, and by not properly cleaning the blades during the 
cleaning. It also used a “non uni-directional” cleaning method, and failed to 
follow the manufacturer’s cleaning instructions.7 

As a result, these windows will have to be replaced – at great cost. 

13. Station Lands filed a claim under its builders’ risk policy for the costs incurred to replace 

the damaged windows. The insurers denied coverage on the basis that such damage was 

excluded as “faulty workmanship”, in accordance with the exclusion set out in Section 4 of the 

policy. Station Lands claimed against the insurers to recover under its builders’ risk insurance 

policy. 

ii) Builders’ Risk Insurance 

14. Builders’ Risk policies are typically standard form contracts with an identical structure: a 

broad “all risk” coverage to indemnify a wide variety of losses or damage to the structure being 

built, subject to a number of stated exclusions and, occasionally, exceptions to exclusions such as 

the one at the centre of this case. 

15. As indicated by this Honourable Court in Commonwealth Construction,8 Builders’ Risk 

insurance plays a central role in ensuring the financial viability and efficient administration of 

complex construction projects and is widely used to provide coverage to all parties involved in 

                                                           
7 Ledcor Construction Limited v Northbridge Indemnity Insurance Company, 2015 ABCA 121, at para. 8 [Judgment 
of the Court of Appeal”] [Tab 2C] 
8 Ibid. 
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the design and execution of a construction project. This coverage is intended to provide a cost-

effective way of spreading the risks inherent to such projects. It avoids the need for wasteful and 

cumbersome overlap and duplication of insurance coverage that would result should each 

contractor have to obtain his or her own insurance. Most importantly policies of this type also 

eliminate costly and time-consuming litigation when mishaps do occur on a construction site9. 

The commercial reality is such that it would be difficult to imagine a construction project in 

Canada without coverage of this type.  This important commercial and legal role has long been 

recognized by this Honourable Court.10 

16. The present case is no exception to this general observation. The insurance policy 

purchased by the Applicants covered all “direct physical loss or damage” to the insured property, 

defined as “Property undergoing site preparation, demolition, construction, reconstruction, 

fabrication, insulation, erection, repair or testing”.11 The policy was characterized by the Court 

of Appeal below as “a ‘blanket’ policy, designed to cover all actors and activities on the site.”12  

17. The list of exclusions that limit the general coverage are very similar from one policy to 

the next and arguably the most common feature is the specific exclusion at the centre if this 

dispute:13 

4(A) Exclusions 

This policy section does not insure: 

(b) The cost of making good faulty workmanship, construction materials or 
design unless physical damage not otherwise excluded by this policy results, in 
which event this policy shall insure resulting damage 
 

18. Although formulations might vary, exclusions for faulty or improper workmanship are 

widely used in insurance policies of this type. Furthermore, as the numerous cases cited both at 

trial and on appeal below indicate, clauses of this type have led to a substantial amount of 

litigation over a number of decades. 

                                                           
9 Ibid. 
10 Commonwealth Construction Co., supra, at pp. 323-24 
11 Ledcor Construction Limited v Northbridge Indemnity Insurance Company, 2013 ABQB 585, at para. 3 
[“Judgment of the Court of Queen’s Bench”] [Tab 2A] 
12 Judgment of the Court of Appeal, at para. 3 [Tab 2C] 
13 Commonwealth Construction Co., supra, at para. 4 
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C. Judicial History 

19. The matter of the general applicability of the insurance policy to the damage caused by 

Bristol to the windows of the EPCOR Tower was not in question at trial or on appeal. This 

dispute is focused squarely on the “faulty workmanship” exclusion and its companion “resulting 

damage” exception.  

i) Decision at Trial 

20. At trial, Justice Clackson began his analysis of the contractual provisions by referring to 

this Honourable Court’s decision in Progressive Homes.14 More specifically, he referred to 

paragraphs 22 to 24 of that decision as a “consolidation to guide the interpretation of insurance 

policies”15 and invoked the principles summarized to divide the analysis into two distinct steps. 

The trial judge first placed the onus on the insurers to establish that the loss was excluded (as 

faulty workmanship). If that onus is met, it would then become Station Lands’ and Ledcor’s 

responsibility to establish that the exception (for resulting damage) applied.16 

21. Justice Clackson then considered the argument that the cleaning service provided by 

Bristol did not constitute “workmanship”. He quickly concluded that doing faulty work, such as 

poor cleaning, amounts to faulty workmanship: “In my view, […] work and workmanship are 

synonymous.”17 Justice Clackson relies notably on an Ontario decision in which the faulty 

flushing of a pipe installation, which formed part of the commissioning of the equipment, had 

been held to constitute faulty workmanship.18 This case, in Justice Clackson’s view, illustrates 

that workmanship need not necessarily result in the creation or construction of an object. 

22. In Justice Clackson’s view, this left little doubt that the work done by Bristol was faulty 

and that, as a result, the exclusion provision of the insurance policy applied to that faulty work. 

23. As the wording of the policy excluded specifically “the cost of making good” the faulty 

workmanship, the trial judge’s analysis turned to determining whether costs excluded from the 

policy coverage included only the faulty workmanship itself (the cleaning) or whether it also 

                                                           
14 Progressive Homes, supra, at paras. 22 to 24 
15 Judgment of the Court of Queen’s Bench, at para. 8 [Tab 2A] 
16 Ibid, at para. 9 
17 Judgment of the Court of Queen’s Bench, at para. 11 [Tab 2A] 
18 Ontario Hydro v. Royal Insurance, [1981] O.J. no. 215 (Ont. S.C.) 
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included the cost of making good the thing on which the faulty workmanship was performed (the 

exterior windows). 

24. The wording of the provision led Justice Clackson to find that both interpretations are 

plausible. In the end, since exclusionary provisions must be construed contra proferentem, he 

concluded that the insurers had failed to establish that the exclusion applied. The damage to the 

windows was therefore covered by the policy. 

ii) Decision on Appeal 
25. For its part, the Court of Appeal decided to embark on a different approach to determine 

how to differentiate between what constitutes poor workmanship as opposed to resulting 

damage. Its analysis led it to conclude that a new test was required, a test that relies, in part at 

least, on the use of a standard form construction contract, as well as the use of principles rooted 

in tort law, in order to interpret the intent of the parties to the insurance contract.  The corollary 

to that test, namely that no element of the harm can be characterized as “resulting damage” when 

the harm was to the object that was the subject of the faulty workmanship. 

26. The Court of Appeal began its analysis by quoting the summary of the interpretation 

principles for insurance policies set out by this Honourable Court in Progressive Homes.19 

Interestingly, the Court of Appeal goes on to state that: 

These generalizations, while true enough, are too abstract to assist in deciding 
individual cases. They also have a circular and conclusory component to them, 
because one must decide what the “true coverage” consists of before it is possible 
to tell if there is a windfall, a negating of the coverage, or a dashing of legitimate 
expectations.20 
 

27. The Court below then proceeded to set out its policy concerns regarding this case. While 

there is acknowledgement that “the policy is intended to cover some element of unforeseen 

losses”,21 the Court appeared to wish to avoid an interpretation that would unduly extend the 

insurance coverage. It quoted passages from three Canadian cases22 to illustrate its concerns, 

                                                           
19 Progressive Homes, supra, at paras. 22 to 24 
20 Judgment of the Court of Appeal, at para. 21 [Tab 2C] 
21 Judgment of the Court of Appeal, at para. 24 [Tab 2C] 
22 Triple Five Corp. v Simcoe & Erie Group (1994), 159 AR 1; Ploutos Enterprises Ltd. v Stuart Olson Contractors 
Inc., 2008 BCSC 271; Poole Construction co. v Guardian Insurance Co. of Canada (1977), 4 AR 417 
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more specifically that this would give the insured “carte blanche to use faulty materials, 

workmanship or design.”23 

28. Moving to the analysis of the central issue in the case, instead of the sequential approach 

to interpreting the faulty workmanship exclusion and the resulting damage exception privileged 

by the trial judge, the Court of Appeal saw these two elements of the contractual provision as 

“two sides of the same coin.” It stated that “the exception and the exclusion cannot be interpreted 

in isolation” and concluded that the two phrases “must be interpreted symbiotically”.24 

29. The Court of Appeal began by concluding, as the trial judge had done, that the cleaning 

services provided by Bristol constituted “workmanship” and, therefore, the damage caused 

during the cleaning attracted the exclusionary provision of the insurance policy. In the words of 

the Court below: “The policy covered all consultants and trade contractors involved in the 

construction process, with the obvious intent that all activities on the site would be covered.”25 

30. The Court then proceeded to establish where the dividing line between the excluded 

“faulty workmanship” and the covered “resulting damage” should lie. Its starting point was the 

proposition put forward by the insurers to the effect that the faulty workmanship clause excluded 

“the cost of repair of physical damage directly caused by the faulty work to the part of the 

property being worked on.”26 

31. The Court found that the position of the insurers was too narrowly stated but used it as 

the basis for setting out what it viewed as the proper test to apply in cases where faulty 

workmanship and resulting damage provisions are found, a test the Court decided to call the 

“physical or systemic connectedness” test. This approach focused on “the connectedness 

between the work, the damage and the physical object of system being worked on” and relied on 

three primary considerations: 

a. the extent to which the damage was to a portion of the project actually being 
worked on at the time, or was collateral damage to other areas; 

b. the nature of the work and the foreseeability of the damage as a consequence of 
the work; 

                                                           
23 Judgment of the Court of Appeal, at para. 24 [Tab 2C] 
24 Judgment of the Court of Appeal, at para. 26 [Tab 2C] 
25 Judgment of the Court of Appeal, at para. 32 [Tab 2C] 
26 Judgment of the Court of Appeal, at para. 44 [Tab 2C] 
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c. whether the damage is within the purview of normal risks of poor workmanship, 
or whether it is unexpected.27 

 
32. According to the Court of Appeal, it is merely the degree of physical connectedness that 

is key to determining the boundary between faulty workmanship and resulting damage. 

33. Applying this test to the agreed upon facts, the Court below concluded that the type of 

damage done to the windows during the cleaning by Bristol “was not only foreseeable, but it was 

highly likely (even inevitable) […] if the work was done in a faulty way.”28 

34. There being no ambiguity in the provision of the insurance policy to be interpreted, the 

Court of Appeal concluded that the trial judge erred in relying on the doctrine of contra 

proferentem to resolve this case. 

PART II – STATEMENT OF ISSUES 

35. This case raises the following issues of national and public importance: 

Issue: What is the proper test to distinguish between the key concepts of “faulty 
workmanship” and “resulting damage” in comprehensive builders’ risk 
insurance policies? 
Does the new test developed by the Court of Appeal constitute the analytical 
framework that should be used in such cases? How is that approach to be 
reconciled with this Court’s positions on builders’ risk policies and insurance 
contracts generally as expressed in decisions such as Commonwealth 
Construction and Progressive Homes? And what of the other judicial approaches 
emerging in other jurisdictions? How are those to be understood in this context? 

 
36. In turn, this central issue involves more specific questions that flow from the analysis of 

the various, interrelated elements used to resolve faulty workmanship/resulting damage disputes: 

• Does the provision of services and labour constitute workmanship?  

• Does the approach taken by the Court of Appeal below respect the commercial context 
and the objective expectations and intentions of the parties?  

• Should the contracts concept of “resulting damage” imply reliance on notions of tort law 
such as fault, foreseeability, and proximity? If so, to what extent?  

                                                           
27 Judgment of the Court of Appeal, at para. 50 [Tab 2C] 
28 Judgment of the Court of Appeal, at para. 56 [Tab 2C] 
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PART III – STATEMENT OF ARGUMENT 

A. General Principles of Insurance Policy Interpretation 

 i) The Plain Language of the Provisions 

37. The summary of the general interpretation principles applicable to insurance contracts 

were set out by this Honourable Court in Progressive Homes29. To paraphrase the key passages, 

when the language of the policy is unambiguous, effect should be given to the clear language, 

reading the contract as a whole. Where the language is ambiguous, the courts should prefer an 

interpretation that is consistent with the reasonable or objective expectations of the parties. 

38. In this case, the fact that the “all risk” coverage extended to the damage done to the 

windows was never in question: the damage constituted “direct physical loss or damage” under 

the policy.30 What is strongly contested is the applicability of the exclusion provision and the 

exception to that exclusion. 

39. The plain language of the exclusion provision in this case might appear to be relatively 

straightforward: 

4(A) Exclusions 

This policy section does not insure: 

(b) The cost of making good faulty workmanship, construction materials or 
design unless physical damage not otherwise excluded by this policy results, in 
which event this policy shall insure resulting damage.31 
 

40. The formulation makes it clear the costs related to “making good” faulty workmanship 

are excluded. In other words, if a contractor does a poor job, it is up to him or her to cover the 

costs of redoing the work properly. On that point, there appears to be little debate. 

41. What is contentious, in this case as well as in jurisprudence on this issue, is determining 

which cost elements form part of the exception for “resulting damage”. Here again, the text is 

arguably clear. The notion of “resulting damage” implies that the damage which is covered by 

the insurer through this exception results “from” something. Applying rules of basic syntax to 

the provision, the exception would logically apply to damage resulting “from” the faulty 

workmanship. 
                                                           
29 Progressive Homes, supra, at para. 21 to 24 
30 Judgment of the Court of Appeal, at para. 3 [Tab 2C] 
31 Judgment of the Court of Appeal, at para. 4 [Tab 2C] 
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42. In other words, the cost of redoing (or making good) the faulty work is not covered by the 

policy but the damage that flows from that poor work is covered. In that light, the distinction 

between the work and the damage would seem fairly straightforward. Applied to this case, it 

would mean that Bristol would have to bear the cost of redoing the window cleaning but the 

resulting damage to the windows would be borne by the insurer. 

43. This simple plain language approach, however, is not widely adopted. Instead, Courts 

across Canada struggle with finding the appropriate analytical framework to distinguish resulting 

damage from faulty workmanship, relying on a wide variety of approaches. The Court of Appeal 

below was particularly concerned about the risk of improperly extending the policy’s coverage if 

the approach proposed above, or others suggested by the parties, were adopted. These concerns 

led the Court to construct and adopt its new test − drawn from both torts and contracts. 

 ii) The Reasonable Expectations of the Parties 

44. In cases involving “builders’ risk” insurance, the reasonable expectations of both insurers 

and customers have been considered by this Court in great detail in past decisions. In 

Commonwealth Construction, a seminal case dealing with this type of insurance contract, the 

Court highlighted the crucial role played by this form of coverage from two different 

perspectives. This Honourable Court first examined this type of insurance coverage from a legal 

policy or administrative perspective: 

On any construction site, […] there is ever present the possibility of damage by 
one tradesman to the property of another and to the construction as a whole. 
Should the possibility become a reality, the question of negligence in the absence 
of complete property coverage would have to be debated in court. […] Thus all 
parties whose joint efforts have one common goal, e.g., the completion of the 
construction, would be spared the necessity of fighting between themselves should 
an accident occur involving the possible responsibility of one of them.32 
 

45. Secondly, looking at the role of the coverage from the point of view of the owner, the 

general manager of the project and the various trades and contractors who contribute to the 

construction project, this Honourable Court further stated: 

Whatever its label, its function is to provide to the owner the promise that the 
contractors will have the funds to rebuild in case of loss and to the contractors the 
protection against the crippling cost of starting afresh in such an event, the whole 

                                                           
32 Commonwealth Construction Co., supra, at pp. 323-24 [emphasis added] 
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without resort to litigation in case of negligence by anyone connected with the 
construction, a risk accepted by the insurer from the outset. This purpose 
recognizes the importance of keeping to a minimum the difficulties that are bound 
to be created by the large number of participants in a major construction project, 
the complexity of which needs no demonstration. It also recognizes the realities of 
industrial life.33 
 

46. In that light, it would have been reasonable to expect this broad but clear understanding 

of the role of the insurance policy, and the resulting expectations of the parties, to serve as a 

guide to the Courts below.  Can it honestly be argued that when a building owner hires a window 

cleaner, it expects to replace all the windows on the building? Applying this Court’s view of 

builders’ risk insurance to the facts of this case, it would certainly appear, at least upon an initial 

analysis, that the damage caused to the windows by Bristol would be exactly the type of incident 

for which the insurance was purchased: one tradesman (Bristol) causing damage to the 

construction as a whole, providing the owner with the funds required to repair the damage and 

protecting Bristol from the crippling cost of replacing the windows, all without having to resort 

to litigation.  

47. However, and surprisingly, neither the trial judge nor the Court of Appeal refer to these 

passages from the Commonwealth Construction decision to interpret the insurance policy in this 

case. In fact, a comprehensive statement on the objectives of builders’ risk insurance cannot be 

found in either set of reasons. A clearer understanding of the commercial context and the 

objective expectations of the parties would likely have assisted the courts below in their analysis 

of the contractual provisions and would possibly have led to a different outcome. This case 

therefore provides this Court with the opportunity to clarify the proper place to be given to the 

commercial context and the objective expectations of parties in construing the provisions of an 

insurance contract, as well as to its own statement regarding builders’ risk policies set out in 

Commonwealth Construction. 

B. Preliminary Step – Defining “Workmanship” 

48. Both at trial and on appeal, whether Bristol’s actions of cleaning windows constituted 

“workmanship” for the purposes of the exclusion was posed as a preliminary issue to be 

determined. While the actions of constructing or building something were viewed by the parties 

                                                           
33 Commonwealth Construction Co., supra, p. 328 [emphasis added] 



12 
 

as falling squarely within the ambit of workmanship, the answer appeared less clear in the case 

of the labour and services provided by Bristol. 

49. For the trial judge, the matter came down to the connection between the concepts of 

“work” and “workmanship”: “Plainly, whether one is building something or doing something to 

something else work is being done. […] In my view, in that context, work and workmanship are 

synonymous.”34 

50. On appeal, the Court of Appeal below arrived at a similar conclusion, stating that 

workmanship “generally encompasses any application of skill or effort to a task.” It was of the 

view that cleaning the exterior of the building “was as much part of its construction” as all the 

other activities.35 However, later in its decision, the Court makes an observation that seems to 

extend the notion of workmanship much further than what would normally be understood as the 

application of a skill. The Court uses the hypothetical example of a Bristol employee dropping a 

bucket of water and, in so doing, damaging an electrical component. In such a case, the Court is 

of the view that the incident would be considered “faulty workmanship” but the damage would 

be remote enough to be treated as “resulting damage”. 

51. Should the act of dropping a bucket truly be treated as an act of “faulty workmanship” 

and necessitate a lengthy analysis? Would it not be more appropriate to simply treat an incident 

of that nature as an accident, a type of loss covered by the general provisions of the policy? This 

might have simply been a poor choice of example by the Court below but it is nonetheless stated 

at a crucial point of the Court’s reasoning and its repercussions could be both problematic and 

profound. 

52. There appears to be little jurisprudence that speaks to this specific preliminary issue. This 

case would provide this Court with the opportunity of providing clarity on this point. 

C. The “Physical or Systemic Connectedness Test” 

 i) The Initial Conundrum 

53. The following passage from the decision below encapsulates the dilemma as the Court of 

Appeal perceived it: 

                                                           
34 Judgment of the Court of Queen’s Bench, at para. 11 [Tab 2A] 
35 Judgment of the Court of Appeal, at para. 31 [Tab 2C] 
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As previously noted, the exclusion cannot simply be limited to the cost of re-
cleaning the windows; the “resulting damage” cannot be the same as the 
workmanship itself, because a thing cannot “result” from itself. Since the base 
coverage of “direct physical loss or damage” is obviously intended to include 
damage to the building itself, it follows naturally that the “faulty workmanship” 
exclusion is intended to exclude some damage to the building.36 

54. If one examines each element of the Court’s reasoning, it would appear to contain certain 

inherent weaknesses. First, why could the exclusion not be limited to the cost of re-cleaning the 

windows? As seen above, such an outcome is arguably well supported by the plain language of 

the provisions and by the objective expectations of the parties, not to mention past decisions of 

this Court.  It is also the approach that best reflects the principle that exclusions are to be given a 

narrow interpretation.37 

55. The next element of the passage speaks to the need for a distinction to exist between the 

faulty workmanship and the resulting damage. It is difficult to find fault with the Court’s logic 

but the wording implies that, in this case, the act of cleaning and the damage to the windows are 

synonymous, that they constitute the same action. 

56. Admittedly, Bristol was careless or negligent in the way it carried out the cleaning work 

but does it necessarily follow that the damage itself also formed part of Bristol’s faulty work? In 

other words, was the damage to the windows the act itself or did it constitute the consequences of 

the act? The question is much more than an argument over semantics – the outcome of the case 

on appeal rested on this formulation. For the Court of Appeal, the damage to the windows 

constituted, in itself, an act of faulty workmanship, a view which denies the explicit distinction 

between these two concepts set out in the provision. 

57. The final segment of the passage quoted above also seems fairly straightforward in its 

logic but its application could create difficulties, especially in situations where the “faulty” 

contractor’s role is to provide only services or labour. As was the case for Bristol, if the only 

action involves providing a service (cleaning, surveying, measuring, etc.), identifying damage to 

the building to be excluded on the grounds that it forms part of the workmanship, in the absence 

of any physical installation or construction work, might well be a rather artificial exercise. 

                                                           
36 Judgment of the Court of Appeal, at para. 48 [Tab 2C] 
37 Jesuit Fathers of Upper Canada v. Guardian Insurance Co. of Canada, [2006] 1 S.C.R. 744, at para. 28 
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Should this risk have been acknowledged by the Court of Appeal and taken into consideration in 

its analysis? 

58. Having characterized the damaging action and the damage itself as conceptual 

equivalents, the Court below was left with a difficult task: giving meaning to the “resulting 

damage” exception. Clearly, all damaging actions and all damages could not systematically be 

bundled together or the “faulty workmanship” provision would de facto exclude any meaningful 

coverage to the insured party. Therefore, a mechanism is still needed to be found in order to 

identify some kind of “resulting damage” that would attract the policy’s coverage. In the Court’s 

words: “[…] the dividing line between ‘faulty workmanship’ and ‘resulting damage’ must lie 

elsewhere.”38 This led the Court to construct and adopt its novel physical and systemic 

connectedness approach. 

ii) Arriving at a Solution: The Physical and Connectedness Test 

59. At paragraph 50 of its decision, the Court of Appeal sets out its preferred approach: “The 

proper test can more properly be described as a test of the connectedness between the work, the 

damage and the physical object or system worked on.” This test relies on three factors. 

60. The first factor is the “extent or degree to which the damage was a portion of the project 

actually being worked on at the time, or was collateral damage to other areas.”39 This step 

involves assessing the proximity of the physical relationship between the damage and the faulty 

workmanship. The Court of Appeal indicates that the dividing line will depend on the 

characteristics of the object upon which the work was being done. If several parts of a project 

work together as a single system, damage caused to a number of different parts “might still be 

properly characterized as the cost of making good faulty workmanship”.40 

61. It is certainly open to debate whether this new approach is preferable to the position of 

this Honourable Court, in Commonwealth Construction, whereby the distinction between the 

excluded and insured costs is characterized as the actual work performed on the one hand, and 

the physical damage on the other. 

                                                           
38 Judgment of the Court of Appeal, at para. 48 [Tab 2C] 
39 Judgment of the Court of Appeal, at para. 48 [Tab 2C] 
40 Ibid. 
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62. The second element of the connectedness analysis is a foreseeability test which appears to 

be taken from basic principles of tort law, more precisely the law of negligence: “If the damage 

is a foreseeable consequence of an error in the ordinary incidents of work, then it presumptively 

results from bad workmanship.”41 

63. By excluding the “foreseeable” damage that results from the faulty workmanship, this 

element of the test would appear to be at odds with the plain wording of the insurance provision. 

While the provision excludes the “workmanship” cost elements from the coverage, the policy 

reintroduces coverage for the physical harm which flows of the faulty workmanship through the 

operation of the “resulting damage” exception. 

64. The foreseeability test would again seem to contradict the views of this Honourable Court 

with respect to the very purpose of builders’ risk insurance. The statement in Commonwealth 

Construction is fairly clear that this type of insurance serves to provide complete property 

coverage for damage done by one contractor to the property of another (or to the construction as 

a whole) without having to debate issues of negligence in court. 42 

65. The third and final element of the connectedness test draws a distinction between damage 

“within the purview of normal risks of poor workmanship” and damage that was “unexpected 

and fortuitous”.43 It is unclear in what way this third element is different from the notion of 

foreseeability set out in the second component of the test. Presumably, the Court of Appeal 

would not have added this third piece if it did not feel that it added to the analytical framework 

but the reasoning on this point is not explicitly stated and the application of the test to the facts of 

this case does not shed any additional light on the distinct role this element of the test might play. 

66. Not surprisingly, in applying this test to the damaged EPCOR Tower, the Court below 

found that there was sufficient physical connectedness between the cleaning work performed by 

Bristol and the damaged windows to conclude that they all formed part of the cost elements 

excluded from coverage on the grounds of faulty workmanship: 

Also excluded is the damage to the windows being worked on at the time, which 
damage was directly caused by the cleaning activities that constituted the faulty 
workmanship. This damage was not only foreseeable, but it was highly likely 

                                                           
41 Judgment of the Court of Appeal, at para. 50 [Tab 2C] 
42 Commonwealth Construction Co., supra, pp. 324-325 
43 Judgment of the Court of Appeal, at para. 50 [Tab 2C] 



16 
 

(even inevitable) that this type of damage would result if the work was done in a 
faulty way. That type of damage is presumptively not within the scope of the 
insurance policy;44 

 
67. In concluding its analysis, the Court of Appeal seems to take comfort in the fact that a 

contracts case relies on the tort “elements of ‘causation’ and ‘foreseeability’, concepts which are 

well known in the common law”.45 

68. If one contrasts the approach employed by this Honourable Court to draw the line 

between faulty workmanship and resulting damage and the one developed by the Court of 

Appeal below, it is difficult not to question the wisdom of this newly-discovered approach and 

wonder if it is indeed truly preferable. 

69. In practical terms, establishing the distinction as being between a contractor’s work 

(which he or she has to redo) on the one hand, and the damage that results on the other (to other 

components of the construction or work that is outside of what the negligent contractor was hired 

to do), as this Honourable Court appears to favour, is something that contractors, construction 

managers and property owners can determine readily enough on their own, on the ground, in a 

pragmatic way. 

70. By contrast, an enquiry involving fault, foreseeability and physical proximity of damage, 

which might cause some or all of the resulting damage being excluded from coverage, is much 

more complex from the outset. Such an approach would likely be more contentious and, in the 

end, require the assistance of a court in order to find a resolution. As stated by this Honourable 

Court in Progressive Homes, “General principles of tort law are no substitute for the language of 

the policy.”46 In this case, there is certainly a strong argument to be made that the policy’s 

language is clear and its application is preferable to the complex, tort-inspired connectedness test 

put forth by the Court of Appeal. 

71. This outcome would not appear to be conducive to efficient construction management, 

nor does it seem to match the realities of industrial life, nor the objective, reasonable 

expectations of the countless parties that rely on builders’ risk insurance. It also appears to 

                                                           
44 Judgment of the Court of Appeal, at para. 56 [Tab 2C] 
45 Judgment of the Court of Appeal, at para. 57 [Tab 2C] 
46 Progressive Homes, supra, at para. 35. 
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provide few benefits from the perspective of the administration of justice. To invoke the words 

of this Court in Commonwealth Construction, the parties would no longer “be spared the 

necessity of fighting between themselves should an accident occur involving the possible 

responsibility of one of them.”47 Instead, the parties would have to determine fault, foreseeability 

and proximity in order to resolve questions of coverage. This scenario would inevitably lead to 

parties “fighting between themselves” – which this Honourable Court specifically asks courts 

below to avoid. This case therefore implies a clear choice to be made between two sets of 

judicial approaches and objectives. 

72. The Court of Appeal’s approach also appears to be circular and conclusionary.  It is 

difficult to conceive of a scenario where “resulting damage” is not connected to workmanship, 

faulty or otherwise.  By the Court’ reasoning, this type of damage will almost always be 

foreseeable and expected, to some degree.  As such, the outcome is a problematic negation of the 

exception. 

73. Lastly, by the Court of Appeal’s own admission, the connectedness test contains 

structural limitations that are of concern: “The physical or systemic connectedness test itself 

might be criticized, and may lead to extreme results in extreme cases.”48 The Court explores the 

hypothetical example of a cleaner who uses a flammable solvent to clean the floor of the 

structure, accidentally ignites the solvent resulting in fire damage the entire building. It concedes 

that a strict application of the test would result in the loss not being covered, presumably because 

of the fault, the foreseeability and the causal link between the actions of the cleaner and the 

damage. However, the Court below dismisses any concerns that might justifiably arise as a 

result: “In any event, the identification of extreme examples does not mean that the identified 

core interpretive principle should be rejected.”49 This conclusion is certainly open to debate, 

especially in the context of developing a new analytical framework. Would the fact that the 

framework does not function adequately in the most obvious scenarios not be an indication of its 

inherent weakness? 

                                                           
47 Commonwealth Construction Co., supra, at p. 324. 
48 Judgment of the Court of Appeal, at para. 53 [Tab 2C] 
49 Judgment of the Court of Appeal, at para. 54 [Tab 2C] 
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D. Achieving Certainty, Predictability and Consistency: The Ongoing Challenge 

74. The divergent approaches taken by the Court of Appeal and the trial judge below 

constitute but two illustrations of the ongoing challenges courts across Canada seem to face 

when interpreting standard “faulty workmanship” exclusions. The large number of cases 

presented by the parties in the appeal below were apparently of limited use: 

The parties referred the Court to numerous cases on “faulty workmanship”, 
demonstrating how frequently the issue arises. Some of the cases attempt to 
formulate a test in general terms. All of them provide examples of how the 
coverage applies or does not apply, in extremely varied factual circumstances. 
Some of these involve “poor workmanship”, while others involve “poor design”. 
The wording of the insurance policies sometimes varies. These cases reflect the 
normal method by which the common law develops, case by case.50 
 

75. Complicating matters further are two recent decisions dealing with builders’ risk 

insurance policies, one from British Columbia and one from Ontario.51 Because of the timing of 

their release, these decisions were not referred to in the courts below but they are significant in 

that each one sets out an additional approach to resolving faulty workmanship disputes. Neither 

of these approaches resemble the test developed by the Court of Appeal in this case, nor do they 

readily reflect this Honourable Court’s historical position. 

76. In the British Columbia Supreme Court decision in Acciona52, the dispute revolves 

around concrete floor slabs that deflected or sagged inappropriately after being poured and the 

high cost of repairing these deflections. The trial judge found that the deflections were the result 

of faulty workmanship in constructing the formwork used to pour the concrete and, as a result, 

the damage was excluded from the insurance coverage. This left the remaining issue of whether 

the deflections caused by the faulty workmanship formed part of the workmanship itself or 

constituted “resulting damage” which would be recaptured by the exception. 

77. Although the wording of the contractual provision is slightly different in the Acciona 

case,53 the concepts at play are essentially the same. In determining whether the cost of repairing 

the defective floor slabs formed part of the excluded “costs rendered necessary by defects of 

material workmanship” or were captured by the qualifying exception, the trial judge found that: 
                                                           
50 Judgment of the Court of Appeal, at para. 23 [Tab 2C]. A number of these cases are cited in this Application. 
51 Acciona Infrastructure, supra, and PCL Constructors, supra 
52 Acciona Infrastructure, supra 
53 Acciona, supra, at para. 73 
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[…] the excluded costs are only those costs that would have remedied or rectified 
the defect immediately before any consequential or resulting damage occurred, 
but the exclusion does not extend to exclude the cost of rectifying or replacing the 
damaged property itself; the excluded costs crystallize immediately prior to the 
damage occurring and are thus limited to those costs that would have prevented 
the damage from happening.54 
 

78. This way of distinguishing between faulty workmanship and resulting damage is certainly 

interesting and, in the case of Bristol’s faulty window cleaning, would have produced a very 

different outcome than the one arrived at by the Court of Appeal below. 

79. Ontario took a different approach to interpreting language almost identical to the one in 

this case. First, the court concluded that finding “faulty workmanship” did not require an 

elaborate enquiry, nor the need to find negligence in the true sense of the term.55 The court then 

continued its examination of the insurance policy and found that: 

[…] the “exclusion” for faulty workmanship is not actually an exclusion at all. 
Rather, it is a deeming clause that provides special treatment of losses or damage 
caused by faulty workmanship. The loss or damage caused by faulty 
workmanship is not excluded. To the contrary, it is deemed to be “Resultant 
Damage” which is covered by the policy. All that is excluded […] is the direct 
costs that would have reasonably been incurred to rectify such fault(s) 
immediately prior to the commencement of such loss or damage.56 
 

80. There is little doubt that the application of the “deeming approach” would have led to the 

damaged caused to the windows being covered by the insurance policy herein. 

Conclusion: Tremendous Precedential Value 
81. This Court has written numerous times, in the context of interpreting insurance contracts, 

of the benefits and necessity of creating a stable and predictable legal environment for parties. In 

Gibbens, for example: “Certainty and predictability are in the interest of both the insurance 

industry and their customers.”57 In Progressive Homes, this Court further stated that “Courts 

should also strive to ensure that similar insurance policies are constructed consistently.”58 

                                                           
54 Ibid., at para. 221 
55 PCL Constructors, supra, at para. 22 
56 Ibid., at para. 23 
57 Gibbens, supra, at para. 27 
58 Progressive Homes, supra, at para. 23 
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82. Perhaps somewhat ironically, as it was devising a test which had not yet been seen in 

such cases, the Court of Appeal below did not disagree with this important aspect of the judicial 

role in insurance disputes: “Any decision on the proper interpretation of standard form wording 

in an insurance policy has great precedential value, and the primary objective should be 

certainty.”59 

83. If this application were related to an isolated exercise in interpretation, involving a unique 

factual scenario and customized contractual provisions, it would be of little passing judicial or 

practical commercial importance. However, the costly damage done to the windows of the 

EPCOR Tower by the cleaning contractor is quite arguably the quintessential “faulty 

workmanship” scenario whereby a contractor accidentally or negligently causes damage to the 

building under construction. Furthermore, the incident occurred against the backdrop of a 

widely-used provision in a standard insurance contract. The final decision in this case has 

tremendous precedential value to the construction industry as a whole and its numerous insurers. 

84. The standard insurance provisions at the heart of this conflicting judicial landscape have 

been used for decades and have been the subject of much litigation between the parties who rely 

on them. However, they remain without the benefit of a certain, predictable and consistent 

interpretation. In the absence of a uniform, nationally applicable test, insurers and their clients 

must continue to rely on costly and unnecessary litigation with visibly unpredictable outcomes. 

Given the generalized use of the provisions at the heart of this case, establishing a clear 

analytical framework that can be applied consistently across Canada has become an issue of 

urgent national importance. 

PART IV and V– SUBMISSION ON COSTS and ORDER REQUESTED 

85. The Applicant respectfully submits that leave to appeal be granted with costs in the cause. 

 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26th day of May, 2015 
 
 
________________________ 
Dennis L. Picco, Q.C. 
Counsel for the Applicant  

                                                           
59 Judgment of the Court of Appeal, at para. 16 [Tab 2C] [emphasis added] 
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