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REPLY OF THE APPLICANT 
 

A. Unsettled Law: National Impact of New Court of Appeal Test 
1. Across Canada, on just about every construction site, developers and contractors rely on 

builder’s risk insurance coverage purchased for their collective benefit. The standard policy, as 

in this case, covers all perils, excludes “the cost of making good faulty workmanship” but 

provides coverage for the “resulting damage” that flows from that faulty workmanship. The 

construction industry in Canada is watching this case with a combination of keen interest and 

bated breath. 

2. The exact meaning of these concepts remains an issue of contention of vital importance to 

the Canadian construction industry.  If these matters were so well settled, as the Respondents 

claim, then why would the Court of Appeal have struggled to find the common thread in the 

existing jurisprudence?  Why would its enquiry have led it to conclude that there was indeed an 

overpowering need to develop a completely novel test?  These are certainly not the hallmarks of 

well settled law. 

B. The Court of Appeal’s Problematic Novel Approach 
3. The Respondents’ support for the Court of Appeal new and novel test relies on importing, 

into the policy, elements which are neither supported by the wording nor the objective of the 

coverage. 

4. On their face, the words of the policy exclude only the cost elements which constitute 

faulty workmanship.  Quite logically, the policy does not reward poor work that needs to be 

redone.  This concept stands in contrast with the resulting damage element of the policy which 

explicitly recaptures any “damage” that results.  Put more succinctly, the cost of redoing poor 

workmanship is excluded, the cost of resulting damage is not. 

5. The purpose of this type of coverage was stated by this Honourable Court in 

Commonwealth Construction1 and these passages are of great relevance to this case.  Through 

this coverage, all parties who work towards the completion of the project are spared the necessity 

of fighting between themselves should an accident occur involving the possible responsibility of 

one of them.2 The coverage purchased ensures that there will be funds to rebuild, that the 

                                                           
1 Commonwealth Construction Co. Ltd. v. Imperial Oil Ltd. et al., [1978] 1 S.C.R. 317 
2 Commonwealth, supra, at p. 324 
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contractors will be protected without the need to resort to litigation, “a risk accepted by the 

insurers at the outset.”3 

6. One of the problematic aspects of the position advocated by the Respondents and 

supported by the Court of Appeal is the inferred inclusion of the notion of “damage” in the 

excluded costs of “making good the faulty workmanship”.  The Respondents further submit that 

resultant damage is necessarily “damage to a separate part of the insured property”4.  This 

approach essentially rewrites the provisions of the policy in such a way that the “resulting 

damage” exception, a component of coverage paid for in the insured party’s premium, becomes 

so limited that it carries little meaning. 

7. In addition to importing language into the policy provisions, the “physical or systemic 

connectedness” test set out by the Court below results in problematic applications, and not 

simply in extreme cases as acknowledged by the Court itself.5 

8. On appeal, the Respondents submitted that if an employee of Bristol Cleaning 

hypothetically dropped a metal bucket while washing the windows and this resulted in damage to 

electrical equipment, the equipment should be characterized as “resulting damage” because it 

was not the part of the building on which Bristol was working. Change the facts slightly and 

suppose the bucket tumbles and repeatedly collides with the glass façade, resulting in damage to 

a number of windows?  This “resulting damage” would (allegedly) not be covered because the 

windows are the part of the building on which Bristol happened to be working. This makes no 

sense. No practical sense. No legal sense.  

9. Such an outcome is untenable. To establish the distinction based not on the nature of the 

event but on what the bucket happened to collide with seems odd, at best − it certainly does not 

reflect the reasonable expectations of the parties, nor does it reflect this Honourable Court’s 

characterization of the purpose and functioning of builder’s risk insurance coverage.  

C. The Jurisprudence 
10. The Respondents cite a number of cases in support the Court of Appeal’s novel approach.  

However, even a cursory examination of the jurisprudence invoked reveals flaws in this 

                                                           
3 Commonwealth, supra, at p. 328 
4 Joint Response at para. 35 (b) 
5 Judgment of Court of Appeal, at paras. 50, 54 [Application for Leave to Appeal (“LTA”) Tab 2C] 
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conclusion.  The cases certainly do not answer the puzzling question as to why the Court of 

Appeal felt it necessary to come up with a brand new test in the first place. 

i) Design vs. Workmanship 
11. The majority of cases cited by the Respondents relate to issues of faulty design.  

Although the standard insurance provision at play applies to design and workmanship, the very 

nature of design work typically results, for obvious reasons, in a much greater “cost of making 

good” because design underpins every aspect of a construction project.  When a complex 

machine, a building or a structure has been poorly designed, the excluded cost of “making good” 

the architectural or engineering error will be significant and will often cover the entire project.  

As a result, there is often little by way of “resulting damage” when a design flaw is at the root of 

the problem. 

12. This is exactly the scenario that we find in all the following cases cited by the 

Respondents.  In each case, the design of the object led to its ultimate failure6: 

 

 

 

 
 
 
 
 
 
 
 
13. The faulty design of a structure generally results in the whole cost of repairs being 

excluded from the policy’s coverage.  In such cases, examples of “resulting damage” typically 

include items unrelated to the flawed project such as metal rails stored on a faulty bridge 

                                                           
6 Simcoe & Erie General Insurance Company of Canada, [1982] 3 W.W.R. 628; British Columbia v. Royal 
Insurance Co. of Canada (1991), 4 C.C.L.I. (2d) 205; Triple Five Corp, v. Simcoe & Erie Group, (1994), 29 
C.C.L.I. (2d) 219; Foundation Co. of Canada Limited v. American Home Assurance Company (1995), 25 O.R. (3d) 
46; Algonquin Power (Long Sault) Partnership v. Chubb Insurance Co. of Canada(2003), 50 C.C.L.I. (3d) 107; 
Pentagon Construction (1969) Co. Ltd. v. United States Fidelity and Guaranty Company, [1997] 4 W.W.R. 351 
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(Simcoe) or repairs to the walls of the building that were damaged when the roller-coaster left its 

rails (Triple Five). 

14. More recently, in the Canadian National Railway7 case, this Court had the opportunity to 

clarify the guiding principles for faulty design cases and used the opportunity to refine the 

approach with the use of the “state of the art” criteria to determine fault where design is 

involved. 

15. As interesting as these cases may be, to draw direct parallels between design and 

workmanship cases, as the Respondents do, is simply bad law.  Extracting principles relevant to 

faulty designs and applying them to workmanship scenarios results in legal analysis that fit 

neither line of cases.  Faulty design will often undermine the very existence of a project.  This is 

rarely the result with faulty workmanship which is typically more limited in scope.  The act of 

factually and legally distinguishing between the cost of making good the workmanship from the 

“resulting damage” – which remains covered by the policy – requires a finer analysis and is still 

a subject of contention and in need of clarification as the Court of Appeal’s intervention 

illustrates. 

ii) Faulty Workmanship 
16. Turning to the four cases of faulty workmanship cited by the Respondents, what do they 

truly reveal?  

Greene8: the framing contractor improperly nailed and installed the permanent, interior 
bracing of a house under construction and failed to install temporary exterior bracing as 
was the accepted practice.  During a high wind event, the house collapsed.  The “cost of 
making good” the faulty workmanship was found to be the cost of rebuilding the house. 

Sayers9: the contractor failed to keep electrical equipment dry and clean before its 
installation.  The “cost of making good” this faulty workmanship rightly included the cost 
of replacing the damaged equipment the contractor was supposed to safeguard. 

Bird Construction10: the contractor improperly secured one of the trusses he was 
installing. It fell to the ground and was damaged.  Much like in Sayers above, the 
exclusion was held to apply to the truss itself, as well as the cost of reinstalling. 

Ontario Hydro11: Ontario Hydro had been specifically warned against proceeding with 
the flushing that caused the damage and disregarded this advice.  Under the 

                                                           
7 Canadian National Railway Co. v. Royal and Sun Alliance Insurance Co. of Canada, [2008] 3 S.C.R. 453 
8 Greene v. Canadian General Insurance Co. (1991), 5 C.C.L.I. (2d) 193 (Nfld S.C.) 
9 Sayers & Associates Ltd. v. Insurance Corp. of Ireland Ltd. (1981), 126 D.L.R. (3d) 681 (Ont. CA) 
10 Bird Construction Co. Ltd. v. United States Fire Insurance Co. (1985), 18 C.C.L.I. 92 (Sask C.A.) 
11 Ontario Hydro v. Royal Insurance, [1981] O.J. no. 215 (Ont. S.C.) 
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circumstances, not to hold Ontario Hydro responsible for the consequences of its own 
actions would have been highly illogical.  This case clearly revolves around the voluntary 
assumption of the risks involved in the procedure − the unique circumstances of the case 
place it in a category onto itself. 

17. Greene, Sayer and Bird Construction − what is the true unifying legal principle behind 

these decisions?  The fact that this significant question remains open for debate is indicative of 

the need for guidance from this Court.  Is the underlying principle the three-part “physical and 

systemic connectedness test” set out by the Court of Appeal?  Is this tort-contract hybrid the best 

way to delineate between the cost of “making good faulty workmanship” and the “resulting 

damage”?   

D. Now is the Time for Guidance 
18. The dividing line between “faulty workmanship” and “resulting damage” is far from 

settled law.  The three cases on point cited by the Respondents do little to clarify the matter – 

they muddy it further.  The fact that the Court of Appeal below had to devise a test which has 

never been seen before is evidence that speaks for itself as to the current state of the law.  The 

Court below struggled with the issue and developed a novel test which imports significant 

elements of tort law into the interpretation of contractual provisions in order to come up with a 

common principle that unites the case law on faulty workmanship.  This approach is completely 

untested and, as illustrated above and by the Court of Appeal’s own admission, it is highly 

susceptible to producing questionable outcomes. 

19. Builder’s risk insurance policies form an integral part of most construction projects across 

Canada and, as stated by this Honourable Court in Commonwealth Construction, the protection 

afforded by the “resulting damage” exception is key to the efficient functioning of most 

construction sites.  The need to resolve the central issue in this case cannot be overstated. 

20. In light of the emergence of a new, problematic test and in the absence of a clear, 

nationally-accepted approach to resolving cases of this type, guidance from this Court is greatly 

needed.  There would be nothing to gain and, indeed, much to lose, by waiting a number of years 

for another opportunity to address this issue of utmost national importance. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS    day of August, 2015 

 
________________________ 
Counsel for the Applicant  
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