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PART I- OVERVIEW AND STATEMENT OF FACTS 

A. OVERVIEW 

1. This case concerns the proper application of the test for a mistrial and the deference owed 

to a trial judge in the exercise of his discretion over whether to order a mistrial. In granting the 

Respondent's appeal below, the majority of the Court Martial Appeal Court of Canada (CMAC) 

erred by substituting the proper test for a mistrial with the curative proviso test. This effectively 

removed the significant discretion ordinarily afforded to a trial judge and placed a burden on the 

Crown to demonstrate 'overwhelming evidence of guilt'. Had the CMAC applied the correct 

test, the majority would have found, as did Veit J.A., that the Military Judge committed no error 

in refusing to grant a mistrial. 

2. The Respondent has asked this court to quash the appeal because, in his view, the 

Minister of National Defence (MND) is not sufficiently independent to exercise prosecutorial 

responsibility. He challenges the constitutionality of the MND' s right of appeal on the basis of 

an extension of the principle of prosecutorial independence beyond anything previously 

recognized by the jurisprudence, the work of academics, or international norms. 

3. In subsequent, but unrelated proceedings, this issue has been addressed by the CMAC. 1 

In light of that CMAC decision, which offers an analysis of the relevant issues for the Court's 

consideration and follows a similar line of reasoning to the Respondent's arguments, the 

Appellant submits that it is appropriate and necessary for this Court to consider the constitutional 

questions raised by the Respondent and stated by the Court on 27 January 2016. Both the 

Respondent and the CMAC have erroneously superimposed a new requirement, that of 'objective 

institutional independence' that previously has never applied to the role of prosecutor, on to the 

existing principle. This new requirement is akin to judicial independence, and its application to 

prosecutorial decision-makers finds no support in caselaw, or in any other source. This new 

principle does not meet the requirements for recognition of a principle of fundamental justice. 

4. Properly understood, the principle of prosecutorial independence requires that 

prosecutorial decisions be made free from partisan political considerations, as well as any other 

1 R. c. Gagnon, 2015 CACM 2 (CanLIJ), <http://canlii.ca/t/gmnwt> [Gagnon]. 
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improper motives. That principle is protected by a number ofregimes, including applications for 

abuse of process and the tort of malicious prosecution. Both the principle, and the regimes 

which guard the principle, apply equally to the MND in the exercise of his powers under 

ss. 230. l and 245(2) of the National Defence Act (NDA), as they do to all public officials who 

exercise a prosecutorial function. 

5. As 'objective institutional independence' of the prosecutor is not a principle of 

fundamental justice, these provisions do not violate ss. 7 and l l(d) of the Canadian Charter of 

Rights and Freedoms (Cha1ier). The Appellant asks this Court to answer the constitutional 

questions in the negative and dismiss the Respondent's motion to quash. 

6. The Appellant further asks this Court to grant the appeal on its substantive merit and 

reinstate the convictions entered at court martial. 

B. FACTS 

I. PROCEDURAL HISTORY 

7. The Respondent, Ordinary Seaman Cawthorne, was convicted at court martial of two 

offences contrary to s. 130 of the NDA: one count of possession of child pornography contrary to 

paragraph 163.1(4) of the Criminal Code; and, one count of accessing child pornography 

contrary to paragraph 163.1(4.1) of the Criminal Code. During the court martial, the Respondent 

applied for a mistrial in response to a question posed by the prosecutor in re-examination. The 

Military Judge denied the application, instead giving a mid-trial instruction to the panel. 

8. The Respondent appealed his convictions to the CMAC, inter alia, on the grounds that 

the Military Judge erred in denying his application for a mistrial. A majority of the CMAC 

accepted the Respondent's appeal on this ground, and ordered a new trial. Veit J.A, in a 

minority opinion, found no error on the part of the Military Judge and would have denied the 

appeal. 

9. The Crown has appealed the decision of the CMAC to this Court as of right. The 

Respondent subsequently applied to have this Court quash the notice of appeal, arguing that the 

authority to appeal to the Supreme Court given to the MND at paragraph 245(2) of the NDA 
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violates ss. 7 and l l(d) of the Charter. This Court has stated the constitutional questions and has 

invited the parties to address the appropriateness of the Court hearing these constitutional 

questions. The decision on the application to quash has been left to the full hearing of the 

appeal. 

10. Concurrent to (but separate from) these proceedings, a similar motion was brought before 

the CMAC and heard together in the cases of R. v. Gagnon and R. v. Thibault. 2 In those cases, 

the CMAC agreed with the Respondents that the MND's authority to appeal to the CMAC under 

s. 230.1 of the NDA violated s. 7 of the Charter on the basis that the MND was not sufficiently 

independent from the Executive branch and from the Canadian Forces, contrary to the principle 

of fundamental justice of prosecutorial independence. However, the CMA C found that the 

provision did not violates. l l(d) of the Charter as the Court itself was independent of both the 

Executive and Parliament, would determine the outcome of the appeal hearing, and had no 

connection with the MND. The Crown has filed a separate application for leave to appeal that 

CMAC decision to this Court. 

II. MISTRIAL APPLICATION 

11. Miss Jane was the former girlfriend and roommate of the Respondent. She was called as 

a prosecution witness. 3 In her examination-in-chief, Miss Jane indicated that she had had at least 

a couple of conversations with the Respondent. During these conversations she learned that the 

real reason why he had been removed from the ship on which he was serving was because he had 

been arrested for having inappropriate images on his phone. He would also have told her that the 

images were of children both male and female. 

12. Miss Jane's testimony was brief and somewhat vague. She could not recall specifics 

during her examination-in-chief; however, when asked why she ended the relationship with the 

Respondent, she answered that she "didn't want his actions to come back onto [her] in the 

future."4 

2 Ibid. 
3 Miss Jane - Testimony and Panel Instruction [Appellant's Record at 236-42]. 
4 Ibid. at 24 l 11. 22-24. 
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13. her cross-examination, defence counsel suggested that the Respondent had advised her 

of what the allegations were against him during those conversations, to which she agreed. He 

then asked the following question: 

Q. So though you don't recall the context of---the exact wording of those 
communications, in essence they were advising you of what allegations had been 
made against him? 

A. Yeah. 5 

14. These two suggestions were the entire extent of the cross-examination. This led to the 

following re-examination question by the prosecutor: 

Q. During any of those conversations, do you recall him saying that he did in 
fact do these things? 

A. Yes. 6 

15. Defence counsel immediately objected on the basis that the question did not arise from 

his cross-examination. When asked to comment by the Military Judge, the prosecutor indicated: 

Your Honour, I believe my friend's question was with reference to conversations: 
did he make---did he say that these were the allegations, and I simply asked, Did 
he also make the---say that he had in fact done these things, The---by stating 
"allegations" only, my friend left unclear, I submit, the rest of the conversation.7 

The Military Judge then ruled that the question and answer should be ignored by the panel as 

they did not arise from cross-examination, and excused the witness. 

16. Defence counsel then asked to address the Military Judge in the absence of the panel, 

where he indicated that he would be making a mistrial application based on the question and 

answer. After some discussion about the application, defence counsel decided to wait until the 

close of the Crown case to bring the application. 8 

5 Ibid. ll. 40-43. 
6 Ibid. at 242 ll. 8- l 0. 
7 Ibid. 11. 18-23. 
8 Application for Mistrial Part 1 [Appellant's Record at 243-57]. 



17. The Military Judge heard the mistrial application at the close of the case for the 

prosecution. After considering the submissions of both parties and the immediate instruction he 

gave to the panel following the question and answer, the Military Judge decided that a mistrial 

would not be appropriate9 and instead gave a further mid-trial instruction to the panel: 

Thank you. You may be seated. Good afternoon, Members of the Panel. Before 
we continue, firstly, let me welcome you back, Monday afternoon. You will 
recall that I gave you a specific instruction after the testimony of Ms Jane, a 
witness that was called by the prosecution. You will recall that I asked you to 
ignore the unique question and answer that arose from the re-examination of the 
witness by counsel for the prosecution, because they were the product of improper 
cross-examination. 

This instruction remains, but I further instruct you that you shall not draw any 
inference against the accused, Ordinary Seaman Cawthorne, from that 
inadmissible evidence because it is both unreliable and prejudicial. I therefore 
instruct you to completely and absolutely ignore the inadmissible evidence and 
that you shall evacuate from your mind anything about it. Also, I will repeat a 
similar instruction that I've given you before and that is that you shall not draw 
any inference against Ordinary Seaman Cawthorne as a result of any period from 
which you are required to be excluded, or absent from the courtroom regardless of 
the length of that period for which you are excluded. 10 

18. The Military Judge also invited counsel to address the appropriateness of providing a 

final instruction on this matter during the pre-charge conference. 11 Defence counsel made no 

submissions in this respect and no further instruction was given. During the charge to the panel, 

the Military Judge reviewed the testimony of Miss Jane provided during both examination-in

chief and cross-examination; however, he made no reference to the re-examination question and 

answer. 12 

9 Decision on Mistrial [Appellant's Record at 283-91]. 
10 Mid-Trial Instruction [Appellant's Record at 292-93]. 
11 Decision on Mistrial [Appellant's Record at 290 II. 17-26]. 
12 Jury Charge [Appellant's Record at 60-6 J ]. 
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PART II - QUESTIONS IN ISSUE 

19. The questions in issue are: 

I. Does paragraph 245(2) of the National Defence Act violates. 7 of the Charter? 

n. If so, is the infringement a reasonable limit prescribed by law as can be 

demonstrably justified in a free and democratic society under s. l of the Charter? 

m. Does paragraph 245(2) of the National D~fence Act violates. 1 l(d) of the 

Charter? 

iv. If so, is the infringement a reasonable limit prescribed by law as can be 

demonstrably justified in a free and democratic society under s. 1 of the Charter? 

v. Did the Court of Appeal err in finding that a mistrial ought to have been granted? 

PART III - ARGUMENT 

A. PROSECUTORIAL INDEPENDENCE AND THE CHARTER 

20. The Respondent contends that the provisions of the NDA authorizing the MND to appeal 

decisions made at court martial and by the CMAC affect the rights protected at s. 7 of the 

Charter contrary to the principles of fundamental justice. More specifically, the Respondent 

asserts that an accused has "a right to an independent prosecutor" 13 and, in his view, the MND is 

not. The Appellant disagrees with the way the Respondent and the CMAC characterize the 

principle of prosecutorial independence and with the conclusion that the impugned provisions 

violate s. 7 of the Charter. 

21. Both parties agree that the provisions granting the right of appeal to the MND trigger the 

protection of s. 7 of the Charter, as they raise the possibility of imprisonment should a conviction 

be restored or a new trial ordered. 

13 Motion to Quash [Appellant's Record at 166]. 
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22. Both parties agree that it is a constitutional principle that prosecutorial decisions must be 

made independently of partisan political motives. 14 This is a principle of fundamental justice 

that binds and applies to all public officials charged with prosecutorial responsibilities, including 

the MND with respect to his right of appeal within the military justice system. 

23. The Appellant, however, does not agree with the Respondent or the CMAC in Gagnon 

that this constitutional principle requires what the CMAC refers to as "objective institutional 

. d d " 15 m epen ence . 

24. The Respondent frames "prosecutorial independence" as relating not only to 

considerations upon which decisions must not be made, but also to the relationship between the 

decision-maker and the Executive. Unlike the Respondent who only formulates the requirement 

of independence of the MND as being vis-a-vis the Executive (i.e., Cabinet), 16 the CMAC goes 

further and extends this requirement to independence from an institution for which the MND is 

responsible (i.e., the Canadian Forces). 17 

25. Relying on that novel requirement, the Respondent then argues that "neither the 

Constitution nor the NDA provide any principle or measure to ensure any degree of prosecutorial 

independence to the Minister". 18 This statement, however, is only valid when considering 

"prosecutorial independence" as requiring "objective institutional independence" from Cabinet 

(and also possibly the Canadian Forces). 

26. This Court enunciated three characteristics that principles of fundamental justice must 

have. 19 Principles of fundamental justice must be legal principles; there must be significant 

societal consensus that they are fundamental to the way in which the legal system ought fairly to 

14 See e.g. ibid., citing Krieger v. Law Society of Alberta, 2002 SCC 65, [2002] 3 S.C.R. 372 ("It is a constitutional 
principle that the Attorneys General of this country must act independently of partisan concern when exercising their 
delegated sovereign authority to initiate, continue or tenninate prosecutions")[ Krieger]; the CMAC also recognizes 
this principle in Gagnon, supra note 1 at para. 113, citing this same passage. 
15 See e.g. Gagnon, ibid. at paras. 27, 100, 196; see also Motion to Quash [Appellant's Record at 164] ("the 
principle of fundamental justice that an accused has a right to be prosecuted by a prosecutor with all the hallmarks of 
prosecutorial independence"). 
16 See e.g. Motion to Quash [Appellant's Record at 169-70]. 
17 Gagnon, supra note 1 at para. 30. 
18 Motion to Quash [Appellant's Record at 172]. 
19 Canada (Attorney General) v. Federation of Law Societies of Canada, 2015 SCC 7, [2015] 1 S.C.R. 401 at para. 
87 [Federation]. 
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operate; and, they must be sufficiently precise so as to yield a manageable standard against 

which to measure deprivations of life, liberty or security of the person. 20 

27. The Appellant accepts that the principle that prosecutors must act independently of 

partisan political considerations has the characteristics of a principle of fundamental justice 

within the meaning of s.7 of the Charter. This principle binds all public officials charged with 

prosecutorial responsibilities. It forms part of the constitutional convention concerning the 

independence of the Attorneys General. The constitutional convention, however, does not confer 

institutional independence or exclusive authority to prosecute upon the Attorneys General, and is 

not evidence that institutional independence is constitutionally required on the part of 

prosecutors. The legal recourses available to address abuse of process and malicious 

prosecutions further confirm what prosecutorial independence entails. Objective institutional 

independence on the part of the prosecutor is a novel requirement that Canadian law does not 

impose on the prosecutorial function. 

I. THE RECOGNIZED :PRINCIPLE OF PROSECUTORIAL INDEPENDENCE 

28. There is a recognized constitutional principle that protects individuals against politically-

motivated prosecutions: the constitutional principle that a prosecutor must act independently of 

partisan political motives when making prosecutorial decisions. This principle directly stems 

from the principle of the rule oflaw. 21 Its parameters are firmly established.22 This is the real 

constitutional principle of prosecutorial independence that Canadian law recognizes. 

29. Unlike the decision in Gagnon, this Court has never stated that the parameters of this 

principle also include that the prosecutor be institutionally independent. Prosecutors must act 

independently and can do this within the confines of an administrative regime that is 

institutionally linked to the Executive branch of government without running afoul of their 

constitutional responsibilities. Neither the Respondent nor the CMAC can point to any 

authoritative statement from this Court, or any other sources, to substantiate the existence of 

20 !bid. 
21 Krieger, supra note 14 at para 32. 
22 See The Honourable Marc Rosenberg, "The Attorney General and the Administration of Criminal Justice" (2009) 
34 Queen's L.J. 813 at 820 ("The parameters of independence in the prosecution function are also firmly 
established, and have achieved the status of a constitutional convention") [Rosenberg]. 
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what would be a new constitutional requirement.23 additional requirement lacks the 

foundation to be considered a principle of fundamental justice. Both the Respondent and the 

CMAC compensate for that lack of foundation by erroneously proceeding by analogy and 

importing some of this Court's decisions and reasoning applicable to judicial independence24 

(which clearly requires objective conditions of institutional independence vis-a-vis the Executive 

and Legislative branches of government) and then applying it to the prosecutorial function. 25 

30. This Court in Krieger stated: 

It is a constitutional principle in this country that the Attorney General must act 
independently of partisan concerns when supervising prosecutorial decisions. 
Support for this view can be found in: Law Reform Commission of Canada 
[Working Paper 62, Controlling Criminal Prosecutions: The Attorney General 
and the Crown Prosecutor (1990)], at pp. 9-11. See also Binnie J. in R. v. Regan, 
[2002] 1 S.C.R. 297, 2002 SCC 12, at paras. 157-58 (dissenting on another 

. ) 26 pomt. 

31. According to the Law Reform Commission of Canada (LRCC), Lord Shaw cross' 

explanation of the relationship between Cabinet and the Attorney General is considered the most 

well-known,27 and often referred to as the formulation of the principle of prosecutorial 

independence - "the independence of the Attorney General from political influence". 28 The 

LRCC's review supports the view that the "Shawcross principle" as adopted in Canada relates to 

the manner in which prosecutorial decisions must be made, not that the Attorney General must 

be, like in the UK, institutionally independent from Cabinet.29 

23 Cournoyer J .A. writing for the majority in Gagnon, supra note l, simply presents this as an implicit requirement, 
relying on the report prepared by James W. O'Reilly and Patrick Healy (Commission ofinquiry into the Deployment 
of Canadian Forces to Somalia, Independence in the Prosecution of Offences in the Canadian Forces Military 
Policing and Prosecutorial Discretion (Ottawa: Public Works and Government Services Canada, 1997)). 
24 Gagnon, supra note 1 at paras. l 01, 187; Motion to Quash [Appellant's Record at 169]. 
25 An approach the court did not follow in R. v. Dosanjh, 2002 BCSC 25, 2002 Carswell BC 579 at para. 20 ("While 
there is no question that both judicial independence and prosecutorial independence represent fundamental 
touchstones of our system of justice, the two principles are not analogous and the cases discussing the concept of a 
reasonable apprehension of bias deal with judicial, and not prosecutorial, independence")[Dosanjh]. 
26 Supra note 14 at para. 30, also cited with approval in Miazga v. Kvello Estate, 2009 SCC 51, [2009] 3 S.C.R. 339 
at para. 46 [Miazga]. 
27 Law Reform Commission of Canada, Controlling Criminal Prosecutions: The Attorney General and the Crown 
Prosecutor (Montreal: Law Reform Commission of Canada, 1990) at 8 [LRCC]. 
28 See e.g. Lori Sterling & Heather Mackay, "Constitutional Recognition of the Role of the Attorney General in 
Criminal Prosecutions: Krieger v. Law Society of Alberta" (2003), 20 S.C.L.R. (2d) 169 at 175. 
29 LRCC, supra note 27 at 8. 
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32. Despite the lack of clarity about the source of the independence of the Attorney 

General, 30 the LRCC concluded that already in 1990 "the principle of the independence of the 

Attorney General has become increasingly entrenched as a constitutional convention'', in great 

part on the basis of the statements made by a number of Attorneys General. 31 This entrenchment 

has continued since through judicial decisions, such as Krieger and Miazga. 32 

33. The LRCC considers that Ron Basford, then Attorney General of Canada, is the first to 

make a statement effectively recognizing that the "Shawcross principle" applied in Canada: 

The first principle, in my view, is that there must be excluded any consideration 
based upon narrow, partisan views, or based upon the political consequences to 
me or to others. In arriving at a decision on such a sensitive issue as this, the 
Attorney General is entitled to seek information and advice from others but in no 
way is he directed by his colleagues in the government or by parliament itself. 33 

34. What Basford elevated as "first principle'', is the exclusion of considerations based upon 

narrow, partisan views, from prosecutorial decisions. The principle of prosecutorial 

independence has not been presente~ as requiring the decision-maker to be objectively 

institutionally independent from the potential source of partisan political pressures. 

35. According to the LRCC, "the McDonald Commission reached a similar conclusion about 

the need for the Attorney General to put aside personal or party political concerns when 

determining whether to initiate a prosecution".34 

36. This proposition finds support in the following statements of this Court in Krieger and 

Miazga: 

The gravity of the power to bring, manage and terminate prosecutions which lies 
at the heart of the Attorney General's role had given rise to an expectation that he 
or she will be in this respect fully independent from political pressures of the 
government. In the U.K., this concern has resulted in the long tradition that the 
Attorney General not sit as a member of Cabinet. See Edwards, supra, at pp. 174-

30 Ibid. ("It is noteworthy, however, that this independence is a matter only of convention. As one commentator has 
noted, it is difficult to 'find any clear legal ground for asserting a right in the Attorney-General to act 
independent! y"'). 
31 Ibid. at 14. 
32 Supra note 26 at para 46. 
33 LRCC, supra note 27 at l 0 [emphasis added]. 
34 Ibid. 
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76. Unlike the U.K., Cabinet membership prevails in this country. However, the 
concern remains the same, and is amplified by the fact that the Attorney General 
is not only a member of Cabinet but also Minister of Justice, and in that role holds 
a position with partisan political aspects. Membership in Cabinet makes the 
principle of independence in prosecutorial functions perhaps even more important 
in this country than in the U.K.35 

It is a constitutional principle in this country that the Attorney General must act 
independently of partisan concerns when supervising prosecutorial decisions.36 

Prosecutorial discretion refers to the use of those powers that constitute the core 
of the Attorney General's office and which are protected from the influence of 
improper political and other vitiating factors by the principle of independence.37 

The principle of independence. requires that the Attorney General act 
independently of political pressures from government and sets the Crown's 
exercise of prosecutorial discretion beyond the reach of judicial review, subject 
only to the doctrine of abuse of process. 38 

3 7. In light of the recognition of the principle of independence of the Attorney General as a 

constitutional convention, the LRCC identified two important principles "that must be borne in 

mind in considering any reform of the Attorney General's office":39 

1. political considerations should normally have no place in individual prosecutorial 
decisions;40 and 

IL in those circumstances in which political considerations in the broad sense do arise, 
partisan motives, based on the political consequences to the Attorney General or the 
government of the day, must not prevail.41 

38. The LRCC stated that "though there may be disagreement on how clear this distinction 

[between partisan and non-partisan political considerations] is in practice, it does not seem 

questioned by anyone that, in principle, partisan political considerations have no place in the 

normal operation of the prosecution service".42 

35 Krieger, supra note 14 at para. 29 [emphasis added]. 
36 Ibid. at para. 30 [emphasis added]. 
37 Ibid. at para. 43 [emphasis added]. 
38 Miazga, supra note 26 at para. 46 [emphasis added]. 
39 LRCC, supra note 27 at 14. 
40 Ibid. at 52. 
41 Ibid. 
42 Ibid. at 13 [emphasis added]. 
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39. Recognizing the convention that the Attorneys General may consult Cabinet colleagues 

but must act independently of partisan political considerations does not mean that the Attorneys 

General are more institutionally separated from Cabinet than are their colleagues who may be 

charged with prosecutorial responsibilities.43 

40. The principle of prosecutorial independence applies not only to the federal and provincial 

Attorneys General, but to any public official exercising a prosecutorial authority, including the 

MND. As Cournoyer J.A., writing for the majority in Gagnon, notes: 

[I]l est vrai que dans la jurisprudence de la Cour supreme, on refere 
principalement a l'independance du Procureur general. On peut se demander si ce 
principe s'etend a tout poursuivant dans le systeme de justice penale, et si la 
protection de cette independance est restreinte au Procureur general et a ceux qui 
agissent en son nom. 

II suffit d'abord de dire que la terminologie employee par la Cour supreme refere 
non seulement a la discretion du Procureur general, mais aussi a la discretion de la 
poursuite ou au pouvoir discretionnaire du poursuivant. La terminologie utilisee 
est de peu d'importance, car le principe de l'independance s'applique a tous les 

. 44 poursm van ts. 

41. The constitutional principle of prosecutorial independence, as far as it means the 

obligation to act independently of partisan political considerations, is an expression of the 

principle of the rule of law, which this Court in R. v. Roncarelli (nearly two decades before the 

"Shawcross principle" was recognized in Canada) clearly found to be a "fundamental postulate 

of our constitutional structure"45 (and which is now enshrined in the preamble of the Charter). 

According to this Court in Krieger: "The court's acknowledgment of the Attorney General's 

independence from judicial review in the sphere of prosecutorial discretion has its strongest 

source in the fundamental principle of the rule oflaw under our Constitution."46 

43 The majority of the CMAC nevertheless considered that the constitutional convention alone is sufficient to give 
the Attorney General the objective institutional independence from Cabinet that the CMAC says is required of 
prosecutors in Canada. According to Bell CJ., however, it seems that the constitutional convention alone is not 
sufficient to guarantee the Attorney General's institutional independence that the CMAC considers required, see 
Gagnon, supra note l at paras. 10-14, 15, 20. 
44 Gagnon, ibid. at paras. 109-10, citing Guindon v. Canada, 2015 SCC 41, 2015 CarswellNat 323 l (to define the 
scope of the expression "penal justice system" as meaning a justice system that could lead to a truly penal 
consequence, such as imprisonment) [Emphasis added and footnotes omitted]. 
45 Roncarelli v. Duplessis, [1959] S.C.R. 121at142 [Roncarelli] 
46 Krieger, supra note 14 at para. 32. 
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II. THE TRUE NATURE OF THE CONSTITUTIONAL CONVENTION RELATING 
TO THE INDEPENDENCE OF THE ATTORNEY GENERAL 

42. Central in the reasoning of the Respondent and the CMAC in Gagnon is the notion that 

the position of the MND does not enjoy similar constitutional recognition to that of the Attorneys 

General. It is true that unlike the MND, the Attorneys General hold an office with constitutional 

dimensions.47 According to the Respondent, this means that the independence of the Attorneys 

General is based upon this constitutional role and lineage.48 This, however, conflates the 

constitutional position of the Attorneys General with exclusive authority to prosecute. It also 

confuses the source and true nature of this constitutional convention. 

43. The Respondent and the CMAC, elevate this constitutional convention to the status of a 

legal fiction that somehow the Attorneys General in Canada, although they are part of Cabinet, 

would still be objectively institutionally independent of it, unlike any other minister, because 

they have a "special constitutional protection associated with prosecutorial independence and 

afforded to the AG".49 

44. The better view is that the constitutional convention is simply the expression of the 

principles that apply to all public officials who are charged with the responsibility to prosecute. 

The effect of the constitutional convention concerning the Attorneys General is not to confer 

them objective institutional independence from Cabinet: it is to force them to act in accordance 

with the rule oflaw when it comes to making prosecutorial decisions. Attorneys General do not 

have prosecutorial responsibilities because they are protected from (and must act independently 

of) political pressures; they are protected from (and must act independently of) political 

pressures because they have prosecutorial responsibilities. The legal protection from political 

pressures stems from the legally enforceable obligation to act independently of those pressures. 

45. The obligation to act independently of partisan political considerations is a constitutional 

principle with normative force giving rise to binding legal obligations, unlike, arguably, other 

elements of the constitutional convention concerning the independence of the Attorneys General 

47 Krieger, ibid. at para. 26. 
48 Motion to Quash [Appellant's Record at 171]. 
49 Motion to Quash [Appellant's Record at 173]. 
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expressed in the Shawcross doctrine.50 The normative effect of this principle stems from the 

ability of the courts to review prosecutorial decisions. Krieger and other subsequent decisions of 

this Court bring together into a coherent whole cases concerning the rule oflaw, proper decision

making by public officials, and the independence of the Attorneys General. These decisions 

confirm the principle that, in accordance with the rule oflaw, all public officials must act 

honestly and in good faith, for purposes within the scope of their powers and responsibilities, 

independently of improper considerations. 

46. Traditionally the Attorneys General enjoyed independence from judicial review over their 

discretionary prosecutorial decisions, unlike other types of decisions they or other public 

officials could make. At present, however, judicial decisions relating to abuse of process and 

malicious prosecutions clearly confirm that the review of the courts extends to the discretionary 

prosecutorial decisions of the Attorneys General. 51 This jurisprudence has entrenched part of the 

constitutional convention relating to the independence of the Attorneys General as an 

enforceable legal principle with normative effect.52 

47. The rule oflaw mandates that that the Attorneys General act strictly within the bounds of 

the principles governing the criminal justice system and independently of partisan political 

considerations when making prosecutorial decisions. In essence, prosecutorial decisions must be 

made in the public interest with the purpose oflaying "before jury what the Crown considers to 

credible evidence relevant to what is alleged to be a crime".53 

48. This imperative cannot be unique to the role of the Attorney General. Any public 

official, including the MND, is bound to operate within the confines of the law. 

49. According to the Respondent, however, the only way the Legislature could grant 

prosecutorial responsibilities to anyone other than the Attorneys General is by expressly 

conferring in statute that they must act independently of partisan political considerations.54 This 

50 Rosenberg, supra note 22 at 821-823. 
51 Ibid. at 839. 
52 Ibid. at 823 
53 R. v. Boucher, [1955] S.C.R. 16 at 23-24 [Boucher]. 
54 Motion to Quash [Appellant's Record at 174] ("Furthermore, unlike the DPP, the Minister has no statutory 
protected prosecutorial independence."). 
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is inconsistent with the fact that the principles stemming from the rule oflaw clearly and 

inherently bind all public officials charged with a prosecutorial function, and establish the 

governing framework for the nature of the considerations that may appropriately enter into 

prosecutorial decision-making, regardless of whether the statute specifies them. 55 

50. According to the judgment of Rand J. in Roncarelli, "action dictated by and according to 

the arbitrary likes, dislikes and irrelevant purposes of public officers acting beyond their duty 

would signalize the beginning of disintegration of the rule of law as a fundamental postulate of 

our constitutional structure". 56 

51. Also according to Rand J.,'"Discretion' necessarily implies good faith in discharging public 

duty; there is always a perspective within which a statute is intended to operate; and any clear 

departure from its lines or objects is just as objectionable as fraud or corruption".57 

52. Compliance with this principle is not limited to Attorneys General. According to this 

Court in R. v. Nelles, "It would appear to be clear from the majority judgments in Roncarelli that 

the principle that public officers of the highest rank in Canada who exercise the powers of their 

office in excess or in abuse of those powers will be liable in damages for injuries resulting".58 

53. Over time, the courts have clearly defined where the threshold lies for improper 

considerations in discretionary prosecutorial decisions. 

HI. CASES CONCERNING ABUSE OF PROCESS AND MALICIOUS 
PROSECUTIONS FURTHER CONFIRM CONTENT OF 
PROSECUTORIALINDEPENDENCE 

54. Cases such as R. v. Jewitt, 59 R. v. O'Connor,60 R. v. Power,61 Nelles, Krieger, Miazga 

and R. v. Nixon62 concerning abuse of process and malicious prosecutions have delineated the 

scope of what are impermissible considerations, in harmony with the general principles this 

55 Roncarelli, supra note 45 at 140 Rand J. regarded as the leading judgment in the case (see Nelles v. Ontario, 
[1989] 2 S.C.R. 170 at 210 [Nelles]). 
56 Ibid. at 142. 
57 Ibid. at 140. 
58 Nelles, supra note 55 at 210. 
59 [1985] 2 S.C.R. I 28 [Jewitt]. 
60 [1995] 4 S.C.R. 411 [O'Connor]. 
61 [1994] l S.C.R. 601 [Power]. 
62 2011 SCC 34, [201 l] 2 S.C.R. 566 [Nixon]. 
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Court enunciated (notably in Roncarelli and Boucher) and the circumstances when a prosecutor 

acts "outside his or her proper role as minister of justice".63 They confirm the constitutional 

principles that bind all public officials (including prosecutors) and provide a clear delineation of 

what the constitutional principle of prosecutorial independence really entails. 

55. These cases, however, do not confer institutional independence upon the Attorneys 

General. They also do not support the idea that public officials other than the Attorney General 

to whom Parliament grants prosecutorial responsibilities may make decisions based on improper 

considerations. Similarly, these decisions do not stand for the proposition that, amongst Cabinet 

ministers, only the Attorney General has the required independence to be charged with 

prosecutorial responsibilities. 

56. These judicial decisions give force of law to the principle of prosecutorial independence 

and offer evidence of the content of the societal consensus related to it. They also enunciate the 

workable standard against which to assess breaches since, over the years, this Court has 

carefully determined the proper tests and burdens of proof to achieve "the appropriate balance 

between societal and individual concerns" in cases involving abusive prosecutorial conduct.64 

57. For example, "The public interest is engaged in a public prosecution and the Crown 

attorney is duty-bound to act solely in the public interest in making the decision whether to 

initiate or continue a prosecution. "65 

58. Two of the elements of the tort of malicious prosecution indicate that prosecutorial 

decisions must be based on reasonable and probable cause and motivated by the primary purpose 

of carrying the law into effect. 66 

59. Reasonable and probable cause entails the following: 

The reasonable and probable cause inquiry is not concerned with a prosecutor's 
personal views as to the accused's guilt, but with his or her professional 
assessment of the legal strength of the case. Given the burden of proof in a 
criminal trial, belief in "probable" guilt means that the prosecutor believes, based 

63 Miazga, supra note 26 at para. 51. 
64 Nixon, supra note 62 at para. 38. 
65 Ibid. at para. 73. 
66 See Nelles, supra note 55 at para. 45. 
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on the existing state of circumstances, that proof beyond a reasonable doubt could 
be made out in a court oflaw.67 

If the court concludes, on the basis of the circumstances known to the prosecutor 
at the relevant time, that reasonable and probable cause existed to commence or 
continue a criminal prosecution from an objective standpoint, the criminal process 
was properly employed, and the inquiry need go no further. 68 

If a judge determines that no objective grounds for the prosecution existed at the 
relevant time, the court must next inquire into the fourth element of the test for 
malicious prosecution: malice. 69 

60. The notion of "malice" would include a prosecution based on political partisan motives, 

since these would be outside the scope of prosecutorial duties. "Malice is a question of fact, 

requiring evidence that the prosecutor was impelled by an 'improper purpose"'. 70 This Court in 

Miazga, further refers to Lamer J. 's explanation of the meaning of "malice" in Nelles as: "a 

deliberate and improper use of the office of the Attorney General or Crown Attorney, a use 

inconsistent with the status of 'minister of justice' ."71 

61. These standards are consistent with what this Court stated in the context of an abuse of 

process in Power: 

Where there is conspicuous evidence of improper motives or of bad faith or of an 
act so wrong that it violates the conscience of the community, such that it would 
genuinely be unfair and indecent to proceed, then, and only then, should courts 
intervene to prevent an abuse of process which could bring the administration of 
justice into disrepute. Cases of this nature will be extremely rare. 72 

62. This Court in Nixon confirmed the two categories of abuse of process under s. 7 of the 

Charter identified in 0 'Connor: (1) prosecutorial conduct affecting the fairness of the trial; and 

(2) prosecutorial conduct that contravenes fundamental notions of justice and thus undermines 

the integrity of the judicial process. 73 Under the second category of cases, "prejudice is better 

conceptualized as an act tending to undermine society's expectations of fairness in the 

67 Miazga, supra note 26 at para. 63. 
68 !bid. at para. 7 5. 
69 !bid. at para. 77. . 
70 !bid. at para. 78. 
71 !bid. 
72 Power, supra note 61 at para. 12 [emphasis added]. 
73 Nixon, supra note 62 at para. 36. 
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administration of justice." 74 Prosecutorial misconduct, improper motive or bad faith in the 

decision to prosecute are factors to be taken into account when a court is called upon to consider 

whether a decision amounts to an abuse of process. 75 

63. Prosecuting someone based on partisan political considerations, whether the prosecution 

is instituted by an Attorney General or anyone else, would not be in accordance with a 

recognized legislative purpose or legal principle. It would be prosecuting and causing a 

prejudice to someone in violation of the law and would amount to prosecutorial conduct that 

contravenes fundamental notions of justice and thus undermines the integrity of the judicial 

process. 

64. In response to such conduct, the courts would be justified in reviewing the impugned 

decision, making an assessment of whether an abuse of process or malicious prosecution has 

occurred and, if satisfied in fact and in law that such is the case, staying the criminal proceedings 

or granting a civil remedy where warranted. In these circumstances, the prosecutor can no 

longer avail him or herself of the protections from review that are afforded by the principle of 

prosecutorial independence. 76 

65. Rules of professional conduct applicable to lawyers across Canada also support the 

existence of a principle relating to the manner in which prosecutorial decisions are made, 

consistent with the rule oflaw. These rules further confirm that making prosecutorial decisions 

on the basis of partisan political consideration would undoubtedly be outside the scope of the 

purpose for which the law grants discretionary authority and would tend to discredit the 

administration of justice. 

74 Ibid., at para. 41; see also R. v. Babos, 2014 SCC 16, [2014] l S.C.R. 309 at para. 35. 
75 Nixon, ibid. at paras. 59, 68. 
76 See Miazga, supra note 26 at para. 7 ("Just as immunity from judicial review is subject to the doctrine of abuse of 
process in public law, the Attorney General and Crown attorneys do not enjoy absolute immunity from a suit for 
malicious prosecution in private law." [emphasis added]). 
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66. The Model Code of Professional Conduct77 adopted by most provinces provinces 

imposes obligations entirely consistent with the principles derived from the decisions in Boucher 

and Roncarelli. 78 

67. These rules further demonstrate the existence and content of the societal consensus 

concerning prosecutorial independence: those who act as prosecutors must do so in good faith, in 

compliance with the law, for the proper administration of justice. Acting on partisan political 

grounds when making prosecutorial decisions is contrary to those precepts. These rules do not 

indicate that institutional independence is required on the part of prosecutorial authorities. 

OBJECTIVE INSTITUTIONAL INDEPENDENCE OF THE PROSECUTOR IS 
NOT A PRINCIPLE OF FUNDAMENTAL JUSTICE 

68. The novel constitutional requirement of "objective institutional independence" as 

proposed by the Respondent, and adopted by the CMAC in Gagnon, does not have the 

characteristics of a principle of fundamental justice. The notion that prosecutorial institutional 

independence is required is not a recognized "normative 'legal' principle" or one of the "basic 

tenets of our legal system'', although it could be described as "an important state interest" and be 

within "the realm of general public policy". 79 

69. Judicial decisions, as well as national and international rules, establishing the existence of 

the principle that prosecutors must act independently of improper considerations do not also 

require objective institutional independence on the part of the prosecutor making the decision. 

This requirement is outside the well-established parameters of the principle of prosecutorial 

independence. The absence of its manifestation in various legal instruments that would have 

been coupled with longstanding use by various legal institutions disqualifies it as a legal 
. . 1 80 pnnc1p e. 

70. Because the principle the Respondent and the CMAC adopted is not a legal principle, it 

also does not enjoy broad societal consensus nor is it sufficiently precise. At most, it is a notion 

77 Federation of Law Societies of Canada, Model Code of Professional Conduct, as am. October I 0, 2014, online: . 
Federation of Law Societies of Canada <http://flsc.ca/wp-content/uploads/2014/1 O/ModelCodeENG2014.pdf>. 
78 See e.g. ibid. at rules 5.1.2, 5.1.3 and associated commentary. See also Quebec, Code of Professional Conduct of 
Lawyers, R.R.Q. 1981, c. B-1, r.3.1, at ss. 111-113. 
79 Federation, supra note J 9 at para. 89. 
80 Ibid. at para. 90. 
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capable of becoming a legal principle or a requirement for the fulfilment of the recogl!ized 

principle, but currently enjoying no broad societal consensus that it is required for the justice 

system to operate fairly, and without sufficient precision. Institutional independence for 

prosecutors is a policy choice that a particular Executive might make in order to safeguard and 

give meaningful effect to the principle of prosecutorial independence, but it is not 

constitutionally required. 

71. Although the expression 'prosecutorial independence' contains the word 'independence', 

it differs from the principle of 'judicial independence' which the Canadian Bill of Rights81 

specifically recognized in 1960 and which the Charter enshrines. This explicit entrenchment is 

clear evidence of the broad societal consensus concerning judicial independence. Numerous 

judicial decisions further confirm the consensus concerning the scope of that principle and 

produce a workable standard against which to assess violations of the protected right. 82 

72. The proposed new requirement of institutional independence for prosecutors does not 

have an "ancient pedigree"83
, unlike, for example, the duty of commitment to the client's cause84 

or the recognized principle of prosecutorial independence. This tends to demonstrate that, 

although a policy choice that could be made by a Legislature in the public interest, objective 

institutional prosecutorial independence is not "essential to the integrity of the administration of 

justice". 85 With the exception of the CMAC decision in Gagnon, there is no unequivocal judicial 

affirmation of the principle formulated by the Respondent that would tend to demonstrate that it 

is "both generally accepted and fundamental to the administration of justice as we understand 

it".86 

73. Similarly, the principle advanced by the Respondent has not been "used as a rule or test 

in common law, statutory law or international law" and there is no body of jurisprudence 

demonstrating that this principle of objective institutional prosecutorial independence is 

81 Canadian Bill of Rights, S.C. 1960, c. 44 at s. 2(t), reprinted in R.S.C 1985, App. III. 
82 See e.g. R. v. Valente, [1985] 2 S.C.R. 673; R. v. Lippe, [1991] 2 S.C.R. 114; R. v. Genereux, [1992] 1S.C.R.259 
(applying the principle in a military context). 
83 Federation, supra note 19 at para. 96. 
84 Ibid. 
85 Ibid. 
86 Ibid. 
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"sufficiently precise to provide a workable standard that can be applied in a manner that provides 

guidance as to the appropriate result".87 

74. Although various models and degrees of prosecutorial institutional independence exist in 

jurisdictions across Canada, they simply represent one amongst many methods to support 

compliance with the recognized principle. They are not evidence of a societal consensus that 

institutional independence is a constitutional requirement and that without it, prosecutorial 

decision-making is irreparably impaired. 

75. Judicial decisions, statements by Attorneys General, the work of experts such as those 

comprising the LRCC, national and international rules and standards, are all indicators of the 

societal consensus concerning the true nature and scope of the principle of prosecutorial 

independence. 

76. The work of the LRCC does not support the proposition that the principle of prosecutorial 

independence constitutionally requires institutional independence from Cabinet. This is 

consistent with the fact that in Canada, the Attorneys General are clearly not objectively 

independent institutionally from Cabinet since they are part of it. On the contrary, the LRCC 

was quite clear when it said that: 

One method of trying to achieve this [respect of the important principles stated] is 
through the independence of the Attorney General from Cabinet, but what is most 
important is a clear understanding of, and adherence to, the principle of non
partisanship by the decision-maker. 

( ... ) It is also instructive to note the wide range of models that has been found to 
operate satisfactorily in other countries. Systems that incorporate an extreme 
degree of institutional independence, as well as those with virtually no structural 
independence, both seem to be capable of producing an apparently unbiased 
prosecution service. It can be argued that what is crucial, therefore, are not the 
institutional arrangements, but rather adherence to the proper governing 
principles. ( ... ) 

This should not be taken to mean, however, that it makes no difference what 
system is adopted. Rather it suggests that an important feature of any system is 

87 Ibid. at para. 92. 
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that failure to adhere to these proper principles should readily come to light. This 
will further enhance the accountability of any parties involved. 88 

77. This passage clearly shows that the recommendations the LRCC was making represented 

one amongst many possible options to produce an unbiased prosecution service that would act in 

conformity with the principle that partisan political considerations have no place in prosecutorial 

decision-making. Unlike the Respondent and the CMAC, the LRCC did not see institutional 

independence, to whatever degree, as a sine qua non requirement for prosecutorial independence. 

78. Similarly, the Parliamentary Information and Research Service in the paper it produced in 

200689 in the context of the bill that led to the creation of the Federal Director of Public 

Prosecutions (DPP), presents structural arrangements distancing the Attorney General from 

prosecution decision-making as one way to achieve prosecutorial independence, not as a 

necessary constitutional requirement.90 

79. This research paper presents the fact that, in practice, personal direction from Attorneys 

General concerning prosecutorial decisions "has been said to be extremely rare."91 The LRCC 

similarly notes that, "The tradition in England, and in Canada, that the Attorney General is only 

in unusual circumstances involved in individual decisions is one method of achieving this aim 

[of avoiding partisan political considerations in prosecutorial decisions]. The tradition that exists 

in England, and which has recently been affirmed in Canada, against Cabinet direction of any 

decision by the Attorney General concerning individual prosecutions is a second method". 92 

This, once again, makes clear "that the independence of the Attorney General is not an end in 

itself; rather, it is a means of assuring that improper motives do not enter into the decision 

whether to prosecute."93 

80. This is consistent with the fact that Parliament's intent when limiting the role of the 

federal Attorney General by creating the DPP in 2006 does not appear to have been specifically 

88 LRCC, supra note 27 at 52-53 [emphasis added]. 
89 Parliamentary Information and Research Service, The Possible Establishment of a Federal Director of Public 
Prosecutions in Canada by Wade Riordan Raaflaub (Ottawa: Library of Parliament, 2006), online: Library of 
Parliament <http://www.lop.parl.gc.ca/content/lop/researchpublications/prb0567-e. pdf> [Raaflaub]. 
90 Ibid. at l l-12. 
91 Ibid. at 8. 
92 LRCC, supra note 27 at 13; see also Raaflaub, ibid. at 8-9. 
93 LRCC, ibid. 
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motivated by a desire to cure Charter deficiencies in the system, but rather by a general desire for 

greater political accountabihty.94 

81. It is also consistent with the fact that the International Covenant on Civil and Political 

Rights95 does not impose an obligation upon State parties, including Canada, to have objectively 

institutionally independent prosecutors. This cornerstone of international human rights law is 

silent on the matter. 

82. Also, the Standards of Professional Responsibility and Statement of the Essential Duties 

and Rights of Prosecutors96 of the International Association of Prosecutors (IAP) contain 

provisions that support the notion that the principle of prosecutorial independence entails that 

prosecutors must act "independently and be free from political interference".97 These standards 

specifically contemplate the possibility that in some systems non-prosecutorial authorities may 

decide whether to prosecute or not.98 In those instances, the IAP considers that the use of 

prosecutorial discretion should also be "exercised independently and be free from political 

interference". 99 

83. Similarly, United Nations publications provide that "States shall ensure that prosecutors 

are able to perform their functions without intimidation, hindrance, harassment, improper 

interference or unjustified exposure to civil, penal or other liability"100 but "do not take a 

definitive stance on the issue of the formal independence of prosecutors from the executive 

94 See Canadian Bar Association, Submission on Bill C-2 - Federal Accountability Act, (Ottawa: Canadian Bar 
Association, 2006), online: Canadian Bar Association 
<https://www.cba.org/CMSPages/GetFile.aspx?guid=bOd1 a741-e978-486a-a424-2a9d02fa9cc0> at 14; see also Bill 
C-2: The Federal Accountability Act, prepared by Law and Government Division, Political and Social Affairs 
Division, Economics Division 21 April 2006 LS-522E at 1. 
95 19December1966, 999 U.N.T.S. 171, Can. T.S. 1976 No. 47 (entered into force 23 March 1976, accession by 
Canada 19 May 1976) online: United Nations <http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx>. 
96 International Association of Prosecutors, Standards of Professional Responsibility and Statement of the Essential 
Duties and Rights of Prosecutors, (1999), online: International Association of Prosecutors <http://www.iap
association.org/getattachment/34e49dfe-d5db-4598-91da-16183bb12418/Standards _ English.aspx> [IAP Standards]. 
One of the most important objects of the IAP is to "promote and enhance those standards and principles which are 
generally recognised internationally as necessary for the proper and independent prosecution of offences". 
97 Ibid. at art. 2. J. 
98 Ibid. at art. 2.2. 
99 Ibid. at art. 2.3. 
100 Guidelines on the Role of Prosecutors, Adopted by the l 8111 United Nations Congress on the Prevention of Crime 
and the Treatn1ent of Offenders, Havana, Cuba 27 August to 7 September 1990, online: United Nations 
<http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfProsecutors.aspx> at 4. 
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branch, recognizing that different legal traditions and legal systems deal with the principle 

different ways." 101 

84. The fact that the responsibility to prosecute offences pursuant to an Act of Parliament is 

not exclusively vested in the Attorney General 102 also tends to demonstrate the absence of 

societal consensus concerning institutional independence as framed by the Respondent. It also 

undermines the CMAC's apparent conclusion that prosecutorial independence is predicated on 

the constitutional convention associated only with the Attorney General. 

85. Parliament has granted some prosecutorial authority to Ministers other than the Attorney 

General. Moreover, in a number of instances, courts specifically equate the role and 

responsibilities of authorities charged with prosecutorial decisions with those of the Attorney 

General. This supports the view that the societal consensus regarding the principle of 

prosecutorial independence relates to the manner in which decisions are made, not the objective 

institutional independence of the decision-maker. 

86. First, in accordance withs. 149(1) of the Canada Labour Code, 103 no proceeding in 

respect of an offence under Part II of that Code may be instituted except with the consent of the 

Minister of Labour or a person designated by the Minister. In Quebec North Shore & Labrador 

Railway Co. v Canada (Minister of Labour), the Federal Court of Appeal examined the nature of 

this consent and determined that this decision of the Minister was "similar to a decision of the 

Attorney General to authorize a prosecution." 104 

87. A second example where Parliament has conferred such discretion to a Minister other 

than the Attorney General, is found in the Royal Canadian Mounted Police Act105 (RCMP Act). 

In accordance withs. 49(3) of the RCMP Act, the consent of the Minister of Public Safety and 

101 United Nations Office on Drug and Crime, The Status and Role of Prosecutors: A United Nations Office on Drug 
and Crime and International Association of Prosecutors Guide, (Vienna: Publishing and Library Section, United 
Nations Office, 2014), online: United Nations <https://www.unodc.org/documents/justice-and-prison-reform/14-
07304 _ ebook.pdf> at 8. 
102 In certain circumstances, even an informant may appeal an order, verdict or sentence. While there is provision 
for an intervention by the AG of the appeal taken by the informant, it is clear that Parliament does provide a 
mechanism for interested parties/informants to prosecute and then commence an appeal of a matter under the 
Criminal Code against an accused person. See Criminal Code, R.S.C. 1985, c. C-46, s. 8 l 3(b ). 
103 R.S.C. 1985, c. L-2, Pt. IL 
104 J 996 CarswelJNat 1169 at para. 3 (F.C.A.) [Quebec North Shore]. 
105 R.S.C. 1985, c. R-10. 



25 

Emergency Preparedness is necessary to institute proceedings in respect of offences relating to 

the unlawful use of the RCMP's name, any picture of a RCMP member, and the use of any 

mark, badge or insignia of the RCMP. 

88. Importantly, prosecutorial responsibility regarding service offences under the NDA is not 

vested in the Attorney General, a fact made clear by the wording of the NDA. 106 Most decisions 

related to military prosecutions are made by the DMP. As the CMAC mentioned in R. v. 

Wehmeier, the DMP plays a role similar to that exercised by the Attorney General. 107 The 

CMAC considered that the principles articulated in the jurisprudence with regard to the nature of 

the role of the prosecutor, prosecutorial discretion and the circumstances that may warrant the 

review of a prosecutorial decision, equally find application to the DMP and the exercise of 

prosecutorial discretion by the DMP. 108 

89. The NDA also confers prosecutorial responsibilities to the MND. Up until 1999, the 

responsibilities of the MND with respect to the operation of the military justice system were 

broader than they are today. They currently only include the right to appeal to the CMAC and to 

this Court. It should be beyond dispute that the MND, like any other authority charged with 

exercising prosecutorial discretion, must do so in accordance with the recognized principle that 

he must act within the scope of the law, which would exclude making prosecutorial decisions 

based on partisan political motives. In 1980, this Court considered in MacKay v. The Queen, as 

aptly phrased by Ritchie J. regarding offences tried by court martial, that "in this context the 

106 It has been so since the very beginning of Confederation, as evidenced by the Militia Act of 1868 providing at s. 
86 that the Adjutant General (a colonel within the Militia) was responsible for prosecutions under the Act, and the 
absence of a role for the Attorney General over military prosecutions either in that Act (and successive legislation 
governing the armed forces in Canada). 
107 2014 CMAC 5 at para. 31. 
108 Ibid. See also DMP Policy Directive# 002199: Pre-Charge Screening, Online: National Defence and the 
Canadian Armed Forces <http://www.forces.gc.ca/en/about-policies-standards-legal/pre-charge-screening.page>; 
DMP Policy Directive# 003/99: Post-Charge Review, Online: National Defence and the Canadian Armed Forces 
<http://www.forces.gc.ca/en/about-policies-standards-legal/post-charge-review.page>; DMP Policy Directive# 
010/00: Accountability, Independence and Consultation, Online: National Defence and the Canadian Armed Forces 
<http://jag.mil.ca/publications/CMPS-SCPM/policy-politiques-010-eng.pdf>; DMP Policy Directive# 015/04: 
Appeals, Online: National Defence and the Canadian Armed Forces< http://www.forces.gc.ca/en/about-policies
standards-legal/appeals.page>; see generally Department of National Defence, Director of Military Prosecutions 
Annual Report 2014-20 I 5, (Ottawa: Director of Military Prosecutions, 2015), on line: National Defence and the 
Canadian Armed Forces <http://www.forces.gc.ca/en/about-reports-pubs-military-law-dmp-2014-15/index.page>; 
Department of National Defence, Director of Military Prosecutions Annual Report 2013-2014, (Ottawa: Director of 
Military Prosecutions, 2015), online: National Defence and the Canadian Armed Forces 
<http://www.forces.gc.ca/en/about-reports-pubs-military-law-dmp-2013-14/index.page>. 
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Minister of National Defence stands in the place of the Attorney General."109 Shortly prior to 

this Court hearing the case of Genereux in 1992, changes were made to the NDA and the 

Queen's Regulations and Orders to limit the role of the MND in so far as those affected the 

independence of courts martial explicitly guaranteed bys. l l(d) of the Charter. 110 

0 90. The roles and responsibilities of the MND within the military justice system were further 

limited by Bill C-25, 111 following the Reports of the late Chief Justice Dickson112 and, to a large 

extent, the Report of the Somalia Commission ofinquiry. 113 

91. Both the Respondent and the majority of the CMAC in Gagnon begin their analysis of 

prosecutorial independence and the right of appeal of the MND by referring to the Second 

Dickson Report, which recommended the removal of the MND's right to appeal. It is important 

to point out, however, that the Second Dickson Report did not present these observations and 

recommendations as being necessary to meet constitutional requirements. In fact, a plain reading 

of the Second Dickson Report strongly suggests that the recommendations to distance the MND 

from the military justice system stemmed from a desire to increase the MND's flexibility in 

qischarging his executive responsibilities under the NDA rather than on a desire to correct 

Charter deficiencies. The Second Dickson Report could be contrasted with the First Dickson 

Report which made many references to the Charter and clearly grounded a number of its 

recommendations on Charter considerations. 114 

109 [1980] 2 S.C.R. 370 at 394. 
110 Genereux, supra note 82 at 287, 308. 
111 An Act to amend the National Defence Act and to make consequential amendments to other Acts, 1 Sess., 36th 
Par!., 1998 (assented to JO December 1998, S.C. 1998, c. 35) [Bill C-25]. 
112 Special Advisory Group on Military Justice and Military Police Investigation Services, Report of the Special 
Advisory Group on Military Justice and Military Police Investigation Services, (Ottawa: Department of National 
Defence, 1997) (Chair: Brian Dickson)[First Dickson Report]; Special Advisory Group on Military Justice and 
Military Police Investigation Services, Report of the Quasi-judicial Role of the Minister of National Defence, 
(Ottawa: Department of National Defence, 1997) (Chair: Brian Dickson) [Second Dickson Report]. 
113 Commission of Inquiry into the Deployment of Canadian Forces to Somalia, Dishonoured Legacy: The Lesson of 
the Somalia Affair (Ottawa: Public Works and Government Services Canada, 1997). 
114 For example, the First Dickson Report recommended that the accused be afforded the right to consult with legal 
counsel deciding whether to be tried by summary trial or court martial, to ensure that the election is made on the 
basis of full and complete information. This was explicitly based on the recognition of the "current constitutional 
law doctrine suggest(ing) that constitutional rights can be waived", and motivated by a desire "to ensure that a full 
and valid waiver of rights is obtained". The First Dickson Report also contains what can be viewed as sound policy 
recommendations aimed at improving the military justice system, but clearly not intended to address Charter 
violations. For example, it recommended that the existing Code of Service Discipline be re-enacted as a separate 
federal statute. 
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92. The Respondent uses part of a quote from the Second Dickson Report in support of their 

position: "Indeed, the routine exercise of political judgment in individual cases appears neither 

necessary nor consistent" with the principle of prosecutorial independence". 115 The real quote, 

however, does not refer to the constitutional principle of prosecutorial independence. The 

statement was made in discussing the power that the MND then had to direct trial of civilians by 

Special General Court Martial or to approve when such trial was directed by another authority. 

It simply refers to the recommendations made in the report - not to any constitutional 

requirement: "Indeed, the routine exercise of political judgment in individual cases appears 

neither necessary under the CSD nor consistent with the establishment of an independent 

Director of Prosecutions pursuant to our Recommendations". 116 

93. Neither Dickson Report is evidence of a broad societal consensus that the constitutional 

principle of prosecutorial independence requires objective institutional independence on the part 

of the decision-maker. The Report of the Somalia Commission offoquiry does not address the 

Minister's right of appeal and does not advance the notion that institutional prosecutorial 

independence is constitutionally required. 

94. The fact that Parliament, fully aware of this Court's decisions, of the international nonns 

concerning prosecutors, the work of the LRCC, the Dickson Reports and the Report of the 

Somalia Commission oflnquiry, chose to preserve the MND's right to appeal is some indication 

that societal consensus does not require objective institutional independence on the part of the 

decision-maker. Removing the MND entirely from prosecutorial decision-making was a policy 

option; however, it has never been a constitutional requirement. 

95. This is consistent with the writing of the Honourable Marc Rosenberg who, in 2009, said 

that the argument advanced by "two experienced Ontario Crown counsel" 117 that "an accused 

had something akin to a constitutional right to an independent prosecutor" was "not legally or 

historically compelling" and "that it had been discredited by scholars and especially in an 

115 Motion to Quash [Appellant's Record at 164][emphasis in original]. 
116 Second Dickson Report, supra note 112 at 14 [emphasis added]. 
117 Rosenberg, supra note 22 at n. 67, referring to Frank Armstrong & Kenneth L. Chasse, "The Right to an 
Independent Prosecutor" (l 975) 28 C.R. (N.S.) 160 at 180-82. 
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address given by Lloyd Grabum J., who had been a Crown counsel for many years before his 

appointment to the County Court." 118 

96. There is no support from jurisprudential authority or international standards for the 

proposition that prosecutors must be objectively institutionally independent from Cabinet (or, in 

the case of the military justice system, of the Canadian Forces). The absence of authorities on 

that central issue contrasts with how Cournoyer J.A. grounds every other part of his decision 

with ample authorities. The CMAC proposes a test lacking jurisprudential foundation. The 

absence of a standard indicates the lack of consensus; the absence of consensus explains the lack 

of a standard. Both point toward the conclusion that the principle, as stated, is not a recognized 

principle of fundamental justice. 

V. COURT IS NOT A SUPERVISORY PROSECUTORIAL AUTHORITY 

97. As 'objective institutional independence' is not a principle of fundamental justice, there 

is no violation of either ss. 7 or 11 ( d) of the Charter. The prosecutorial decisions made in this 

case were made independently within the meaning of the Charter, and there is no evidence to the 

contrary. The Respondent does not allege an abuse of process predicated on improper 

considerations by the prosecutor, or otherwise. Furthermore, the Respondent's argument relating 

to s. l l(d) of the Charter simply cannot withstand scrutiny. 

98. According to the Respondent's argument, every time a court reviews prosecutorial 

discretionary decisions, for example in the context of an alleged abuse of process, the court 

would lose its independence because it would become a supervisory prosecutorial authority. 

This is clearly not the case. As Cournoyer J.A. stated in Gagnon: 

Je dispose finalement et sommairement de l'argument des intimes selon lequel 
notre Cour n'est pas un tribunal independant, car le Ministre n'est pas un 
poursuivant independant. Tous les membres de notre Cour disposent de 
l'independance judiciaire selon les exigences posees par la Cour supreme et ils 
n'ont aucun lien avec le Ministre. Cet argument est sans fondement. 119 

99. There can be no doubt that this Court is an independent and impartial tribunal. 

118 Ibid. at n. 68, referring to Lloyd Grabum, "The Relationship of the Crown Attorney to the Attorney General" 
(1976) 35 C.R. (N.S.) 259. 
119 Gagnon, supra note l at para. 248. 
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VI. CONCLUSION ON PROSECUTORIAL INDEPENDENCE AND THE CHARTER 

100. The position put forward by the Respondent attempts to elevate a public policy option for 

Parliament or the Executive (i.e., adopting features of objective institutional independence in the 

prosecutorial decision-making process) to a Charter requirement. This attempt at 

'constitutionalizing' a policy option lacks support from the jurisprudence, the work of academics 

or international norms. Accordingly, it is not a requirement pursuant to the principles of 

fundamental justice. 

101. The impugned provisions of the NDA do not violate the recognized principle of 

prosecutorial independence. Moreover, effective measures exist to mitigate the risks of breaches 

of this principle and to remedy them in specific instances, on a case-by-case basis, should they 

occur. The Appellant requests this Court to dismiss the motion to quash and decide the appeal 

on its substantive merits. 

B. MISTRIAL APPLICATION 

I. STANDARD OF REVIEW 

102. The Court Martial Appeal Court's decision is on a question oflaw which is reviewable 

on a standard of correctness. 

103. The Military Judge's decision is discretionary and should be given considerable 

deference. 120 It should only be interfered with if the Military Judge proceeded on a wrong legal 

principle or where the exercise of his discretion resulted in a miscarriage of justice. 121 

II. TEST FOR MISTRIAL VERSUS THE CURATIVE PROVISO TEST 

104. A mistrial should only be granted in the 'clearest of cases'. 122 The trial judge is in the 

best position to determine the effect of any mishap at trial and what remedy, if any, will be 

appropriate to maintain a fair trial in the circumstances. 123 A mistrial should only be granted 

120 See R. v. Khan, 2001 SCC 86, [2001] 3 S.C.R. 823 at para. 36 [Khan]; see also R. v. Emkeit, [1974] S.C.R. 133 at 
J 39-40 [Emkeit]. 
121 See R. v. Paterson, 1998 Carswel!BC 122 at para. 95 (C.A.)[Paterson]; see also Khan, ibid. at para. 83. 
122 See Paterson, ibid. at para. 93; see also R. v. Dueck, 2011 SKCA 45, 2011 Carswell Sask 253 at para. 30 [Dueck]. 
123 See Khan, supra note 120 at para. 36. 
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where there has been a 'fatal wounding' of the trial such that no other remedy would be 

sufficient to address the harm caused by the error. 124 The test is applied by the trial judge in 

consideration of all the other remedies available at trial. 

105. This test should not be confused with the test for applying the curative proviso, 125 which 

is what the CMAC did in this case. After an appellate court has determined that there was an 

error at trial, the court may apply the curative proviso where there is no reasonable possibility 

that the verdict would have been different had the error not been made. 126 This can occur in two 

situations: where the error was minor; or, where the error, although serious, had no effect on the 

verdict and caused no prejudice to the accused (e.g., where there was already 'overwhelming 

evidence of guilt'). 127 The test is applied by an appellate court without access to the range of 

remedies available to a trial judge. 

106. Both tests look to address an error made during the trial, but from very different 

perspectives. The curative proviso considers errors made by the trial judge or errors not 

addressed by the trial judge, and starts from the presumption that those errors will require a new 

trial unless the errors did not result in an unfair trial. The mistrial test considers errors raised in 

front of, and addressed by, the trial judge, and starts from the presumption that the trial will 

continue unless no other remedy is sufficient to address the error. 

107. Where the question is whether the trial judge erred in refusing to grant a mistrial, the· 

curative proviso ought never to be engaged. 128 Either the trial judge did not err, in which case 

there is no reason to consider the curative proviso; or, the trial judge erred in not granting the 

mistrial, in which case the result of the trial would obviously have been different absent the error. 

HI. THE COURT MARTIAL APPEAL COURT APPLIED THE WRONG TEST 

108. The Court Martial Appeal Court erred by substituting the curative proviso test for the test 

for a mistrial. In doing so, the Court Martial Appeal Court removed the discretion of the 

Military Judge, and placed the burden on the Crown to demonstrate that there was 

124 See Paterson, supra note 12 l at paras. 93-94; See also Dueck, supra note 122 at para. 30. 
125 Criminal Code, supra note 96, s. 686(1)(b). 
126 See Khan, supra note 120 at para. 28. 
127 See ibid. at paras. 29-31. 
128 See e.g., ibid. at 37. 
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'overwhelming evidence of guilt'. 129 The Court Martial Appeal Court ought to have asked 

whether the Military Judge proceeded on a wrong legal principle. 

109. Had the Court Martial Appeal Court applied the correct test, and granted due deference to 

the Military Judge, the Military Judge's decision would not have been overturned. Veit J.A. 

correctly concluded that the Military Judge made no error in the exercise of his discretion. 130 

IV. THE MILITARY JUDGE DID NOT ERR BY REFUSING TO DECLARE A 
MISTRIAL 

110. The question posed by the prosecutor in re-examination and the answer given by the 

witness were admissible. The Military Judge erroneously ruled that the question and answer did 

not arise from cross-examination and were therefore inadmissible. It was this ruling which lead 

to the Respondent's application for a mistrial. As the question and answer were admissible, 

there was no reason for the Military Judge to entertain the application for a mistrial. 

111. However, having ruled that the question and answer were inadmissible, the Military 

Judge heard the application, and correctly applied the appropriate test for a mistrial. There was 

no reason for the CMAC to disturb the discretionary decision of the Military Judge in this case. 

a. The Re-examination Question and Answer Were Admissible 

112. The application for mistrial was made in response to the question posed by the prosecutor 

in re-examination and the answer given by the witness. Defence counsel objected to the question 

and answer on the basis that they did not arise from cross-examination and were therefore 

improper. The Military Judge sustained the objection, ruling that the question and answer did 

not arise from cross-examination. He immediately instructed the panel to ignore the question 

and answer, and then excused the witness. 

113. During the mistrial application, defence counsel expanded the rationale behind his 

concern with the question and answer, arguing it was an improper question for re-examination, a 

129 See Reasons for Judgment of the Court Martial Appeal Court, 2015 CMAC 1 at paras. 31, 37 [Appellant's 
Record at 120, 122]. 
130 Ibid. at para. 70. 
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leading question, and prejudicial to the accused. He characterized the evidence as an 

inadmissible confession put before the panel. 

114. The Military Judge erred in refusing to allow the question and answer. Although the 

question posed was leading, the evidence was admissible. It arose from cross-examination, and 

there was no real prejudice to the accused from this line of questioning. 

115. Leading questions are not inadmissible; rather, the manner the question was asked and 

the context in which it is answered is a question for the trier of fact when deciding what weight, 

if any, to give to the evidence. 131 

116. An admission of guilt to a person clearly not in a position of authority over the accused is 

a recognized exception to the rule against hearsay. 132 In the present case, there were no concerns 

with respect to the voluntariness of the statement, and no voir dire was required before such a 

statement could be admitted. The Military Judge himself stated that he would have allowed the 

question if it had arisen from the cross-examination. 133 

117. In fact, the question did arise from cross-examination. As Veit J.A. notes in her minority 

judgement, the scope of re-examination is fairly broad, and affords the examiner an opportunity 

to explain, clarify or qualify answers given in cross-examination that may be harmful to the 

examiner's case. 134 Defence counsel's brief cross-examination was focussed on the 

conversations between the witness and the accused, and was designed to leave the impression 

that these conversations only amounted to discussions about the allegations against the accused, 

and by inference did not include any infonnation about whether he committed the offence. 

Although the witness's testimony was generally vague, some of her evidence in examination-in

chief could support an inference that the accused had admitted the offence to her. 135 The 

131 See R. v. Hryniewicz, 2000 CarswellOnt 576 at para. 3 (C.A.); See also R. v. Lavigne, 2008 ONCA 826, 2008 
CarswellOnt 7445 at para. 7. 
132 See R. v. Rothman, [1981] I S.C.R. 640 at 663; R. v. Hodgson, [1998] 2 S.C.R. 449 at 467-68. 
133 Application for Mistrial Part 1 [Appellant's Record at 244 11. 4-6]. 
134 See Reasons for Judgment of the Court Martial Appeal Court, 2015 CMA C 1 at para. 61 quoting R. v. Candir, 
2009 ONCA 915, 2009 Carswel!Ont 8014 at para. 148 [Appellant's Record at 131-32]; see also R. v. Evans, [1993] 
2 S.C.R. 629 at 643-45; R. v. Sigmund, 1967 CarswellBC 56 at paras. 16-19 (C.A.); The Queen's Case (1820), 2 
Brod & B 284, 129 E.R. 976 at 981. 
135 See e.g. Miss Jane - Testimony and Panel Instruction [Appellant's Record at 239 ll. 23-33] (witness upset by the 
conversation and asks accused to leave); ibid. at 241 11. 21-24 (witness ended relationship so accused's actions did 
not "come back" on her in the future). 
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question posed by the prosecutor in re-examination was designed to clarify the true scope of 

those discussions. 

118. This line of questioning was not prejudicial to the accused. Defence counsel was well 

aware that admissions of this nature were likely to arise out of the witness's testimony and he 

was prepared to cross-examine her on this point. 136 He had multiple opportunities to request 

further cross-examination of the witness but he declined to do so. 137 

119. Nevertheless, the Military Judge ruled the question and answer inadmissible. During the 

mistrial application, the prosecutor agreed that the question was improper but provided no 

explanation as to why the line of questioning would be inadmissible. 138 Instead, he took the 

position that the Military Judge's stem instruction to the panel was sufficient to address the 

impropriety of the question. 

120. If the re-examination question and answer were admissible, then there was no basis for 

the mistrial application in the first place. 

b. The Military Judge Correctly Applied the Appropriate Test for Mistrial 

121. In his decision on the mistrial application, the Military Judge set out the proper test for 

considering whether to grant a mistrial. 139 

122. He considered the effect of the immediate instruction to the panel and noted that the 

panel had understood this instruction. 140 The Military Judge determined that a further mid-trial 

instruction would suffice. 141 He provided an opportunity for additional submissions from 

counsel at the pre-charge conference on the inclusion of a final instruction to the panel. 142 

Defence counsel made no representations regarding a final instruction on this point. 143 

136 Application for Mistrial Part 2 [Appellant's Record at 267 ll. 23-31, 38-40]. 
137 Application for Mistrial Part 1 [Appellant's Record at 243 ll. 14-16]; Application for Mistrial Part 2 [Appellant's 
Record at 270 11. 23-43]. 
138 !bid. at 276. 
139 Decision on Mistrial [Appellant's Record at 286-89]. 
140 !bid. at 289. 
141 !bid. at 290-91. 
142 Ibid. at 290; Pre-charge Conference [Appellant's Record at 295]. 
143 Pre-charge Conference, ibid. 
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123. After giving his mid-trial instruction, the Military Judge asked the panel if they 

understood the instruction, to which they replied, "Yes."144 The Military Judge was satisfied that 

the panel would follow these instructions. The Military Judge was entitled to conclude that they 

were capable of following his instructions to ignore the question and answer. 

124. The final instructions to the panel included a review of the witness's testimony in 

examination-in-chief as well as cross-examination, but with no reference to the question and 

answer posed in re-examination. 145 

125. The Military Judge applied the correct law relating to mistrial applications. He was in 

the best position to determine, in consideration of all the circumstances at the time, whether the 

instructions to the panel were sufficient to address the perceived error. As such, there was no 

reason for the Court Martial Appeal Court to interfere with the Military Judge's decision. 

126. The Appellant requests that this Court grant the appeal on its merits and reinstate the 

convictions entered at trial. 

144 Mid-Trial Instruction [Appellant's Record at 293 ll. 9-11]. 
145 Jury Charge [Appellant's Record at 60-61]. 
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PART IV - SUBMISSIONS AS TO COSTS 

127. The Appellant makes no submissions as to costs. 

128. The Appellant requests this Court to answer the first and third constitutional questions in 

the negative and dismiss the Respondent's motion to quash. 

129. The Appellant further requests this Court to grant the appeal on its substantive merit and . 

reinstate the convictions entered at trial. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Ottawa, Ontario, this day of March 2016. 

David Antonyshyn, Lieutenant-Colonel 

Bruce W. MacGregor, Colonel 

Canadian Military Prosecution Service 
Major General George R. Pearkes Building 
7 South Tower 
101 Colonel-By Drive 
Ottawa ON KIA OK2 
Telephone: 613-995-6321 
Facsimile: 613-995-1840 
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Limitation

(3) The rights specified in subsection (2) are subject to

(a) any laws or practices of general application in force in a province other than
those that discriminate among persons primarily on the basis of province of
present or previous residence; and
(b) any laws providing for reasonable residency requirements as a qualification
for the receipt of publicly provided social services.

Affirmative action programs

(4) Subsections (2) and (3) do not preclude any law, program or activity that has
as its object the amelioration in a province of conditions of individuals in that
province who are socially or economically disadvantaged if the rate of employment
in that province is below the rate of employment in Canada.

LEGAL RIGHTS

Life, liberty and security of person

7. Everyone has the right to life, liberty and security of the person and the right
not to be deprived thereof except in accordance with the principles of fundamental
justice.

Search or seizure

8. Everyone has the right to be secure against unreasonable search or seizure.

Detention or imprisonment

9. Everyone has the right not to be arbitrarily detained or imprisoned.

Arrest or detention

10. Everyone has the right on arrest or detention

(a) to be informed promptly of the reasons therefor;

(b) to retain and instruct counsel without delay and to be informed of that right;
and
(c) to have the validity of the detention determined by way of habeas corpus and
to be released if the detention is not lawful.

Proceedings in criminal and penal matters

11. Any person charged with an offence has the right

(a) to be informed without unreasonable delay of the specific offence;

(b) to be tried within a reasonable time;
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(c) not to be compelled to be a witness in proceedings against that person in re-
spect of the offence;
(d) to be presumed innocent until proven guilty according to law in a fair and
public hearing by an independent and impartial tribunal;
(e) not to be denied reasonable bail without just cause;

(f) except in the case of an offence under military law tried before a military tri-
bunal, to the benefit of trial by jury where the maximum punishment for the of-
fence is imprisonment for five years or a more severe punishment;
(g) not to be found guilty on account of any act or omission unless, at the time of
the act or omission, it constituted an offence under Canadian or international law
or was criminal according to the general principles of law recognized by the com-
munity of nations;
(h) if finally acquitted of the offence, not to be tried for it again and, if finally
found guilty and punished for the offence, not to be tried or punished for it again;
and
(i) if found guilty of the offence and if the punishment for the offence has been
varied between the time of commission and the time of sentencing, to the benefit
of the lesser punishment.

Treatment or punishment

12. Everyone has the right not to be subjected to any cruel and unusual treatment
or punishment.

Self-crimination

13. A witness who testifies in any proceedings has the right not to have any in-
criminating evidence so given used to incriminate that witness in any other proceed-
ings, except in a prosecution for perjury or for the giving of contradictory evidence.

Interpreter

14. A party or witness in any proceedings who does not understand or speak the
language in which the proceedings are conducted or who is deaf has the right to the
assistance of an interpreter.

EQUALITY RIGHTS

Equality before and under law and equal protection and benefit of law

15. (1) Every individual is equal before and under the law and has the right to
the equal protection and equal benefit of the law without discrimination and, in par-
ticular, without discrimination based on race, national or ethnic origin, colour, reli-
gion, sex, age or mental or physical disability.
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a) de se déplacer dans tout le pays et d’établir leur résidence dans toute province;
b) de gagner leur vie dans toute province.

Restriction

(3) Les droits mentionnés au paragraphe (2) sont subordonnés :
a) aux lois et usages d’application générale en vigueur dans une province don-
née, s’ils n’établissent entre les personnes aucune distinction fondée principale-
ment sur la province de résidence antérieure ou actuelle;
b) aux lois prévoyant de justes conditions de résidence en vue de l’obtention des
services sociaux publics.

Programmes de promotion sociale

(4) Les paragraphes (2) et (3) n’ont pas pour objet d’interdire les lois, pro-
grammes ou activités destinés à améliorer, dans une province, la situation d’indivi-
dus défavorisés socialement ou économiquement, si le taux d’emploi dans la pro-
vince est inférieur à la moyenne nationale.

GARANTIES JURIDIQUES

Vie, liberté et sécurité

7. Chacun a droit à la vie, à la liberté et à la sécurité de sa personne; il ne peut
être porté atteinte à ce droit qu’en conformité avec les principes de justice fonda-
mentale.

Fouilles, perquisitions ou saisies

8. Chacun a droit à la protection contre les fouilles, les perquisitions ou les sai-
sies abusives.

Détention ou emprisonnement

9. Chacun a droit à la protection contre la détention ou l’emprisonnement arbi-
traires.

Arrestation ou détention

10. Chacun a le droit, en cas d’arrestation ou de détention :
a) d’être informé dans les plus brefs délais des motifs de son arrestation ou de sa
détention;
b) d’avoir recours sans délai à l’assistance d’un avocat et d’être informé de ce
droit;
c) de faire contrôler, par habeas corpus, la légalité de sa détention et d’obtenir, le
cas échéant, sa libération.
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Affaires criminelles et pénales

11. Tout inculpé a le droit :
a) d’être informé sans délai anormal de l’infraction précise qu’on lui reproche;
b) d’être jugé dans un délai raisonnable;
c) de ne pas être contraint de témoigner contre lui-même dans toute poursuite in-
tentée contre lui pour l’infraction qu’on lui reproche;
d) d’être présumé innocent tant qu’il n’est pas déclaré coupable, conformément à
la loi, par un tribunal indépendant et impartial à l’issue d’un procès public et
équitable;
e) de ne pas être privé sans juste cause d’une mise en liberté assortie d’un cau-
tionnement raisonnable;
f) sauf s’il s’agit d’une infraction relevant de la justice militaire, de bénéficier
d’un procès avec jury lorsque la peine maximale prévue pour l’infraction dont il
est accusé est un emprisonnement de cinq ans ou une peine plus grave;
g) de ne pas être déclaré coupable en raison d’une action ou d’une omission qui,
au moment où elle est survenue, ne constituait pas une infraction d’après le droit
interne du Canada ou le droit international et n’avait pas de caractère criminel
d’après les principes généraux de droit reconnus par l’ensemble des nations;
h) d’une part de ne pas être jugé de nouveau pour une infraction dont il a été dé-
finitivement acquitté, d’autre part de ne pas être jugé ni puni de nouveau pour une
infraction dont il a été définitivement déclaré coupable et puni;
i) de bénéficier de la peine la moins sévère, lorsque la peine qui sanctionne l’in-
fraction dont il est déclaré coupable est modifiée entre le moment de la perpétra-
tion de l’infraction et celui de la sentence.

Cruauté

12. Chacun a droit à la protection contre tous traitements ou peines cruels et in-
usités.

Témoignage incriminant

13. Chacun a droit à ce qu’aucun témoignage incriminant qu’il donne ne soit uti-
lisé pour l’incriminer dans d’autres procédures, sauf lors de poursuites pour parjure
ou pour témoignages contradictoires.

Interprète

14. La partie ou le témoin qui ne peuvent suivre les procédures, soit parce qu’ils
ne comprennent pas ou ne parlent pas la langue employée, soit parce qu’ils sont at-
teints de surdité, ont droit à l’assistance d’un interprète.
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marily, without calling on any person to attend the hear-
ing or to appear for the respondent on the hearing.

pel sans assigner de personnes à l’audition ou sans les y
faire comparaître pour l’intimé.

Summary determination of appeals filed in error Décision sommaire des appels

(2) If it appears to the registrar that a notice of appeal
should have been filed with another court, the registrar
may refer the appeal to a judge of the court of appeal for
summary determination, and the judge may dismiss the
appeal summarily without calling on any person to at-
tend the hearing or to appear for the respondent on the
hearing.
R.S., 1985, c. C-46, s. 685; 2008, c. 18, s. 30.

(2) Lorsqu’il apparaît au registraire qu’un avis d’appel
aurait dû être déposé devant un autre tribunal, il peut
renvoyer l’appel devant un juge de la cour d’appel en vue
d’une décision sommaire et celui-ci peut le rejeter som-
mairement sans assigner de personnes à l’audience ou
sans les y faire comparaître pour l’intimé.
L.R. (1985), ch. C-46, art. 685; 2008, ch. 18, art. 30.

Powers of the Court of Appeal Pouvoirs de la cour d’appel

Powers Pouvoir

686 (1) On the hearing of an appeal against a conviction
or against a verdict that the appellant is unfit to stand tri-
al or not criminally responsible on account of mental dis-
order, the court of appeal

(a) may allow the appeal where it is of the opinion
that

(i) the verdict should be set aside on the ground
that it is unreasonable or cannot be supported by
the evidence,

(ii) the judgment of the trial court should be set
aside on the ground of a wrong decision on a ques-
tion of law, or

(iii) on any ground there was a miscarriage of jus-
tice;

(b) may dismiss the appeal where

(i) the court is of the opinion that the appellant, al-
though he was not properly convicted on a count or
part of the indictment, was properly convicted on
another count or part of the indictment,

(ii) the appeal is not decided in favour of the appel-
lant on any ground mentioned in paragraph (a),

(iii) notwithstanding that the court is of the opin-
ion that on any ground mentioned in subparagraph
(a)(ii) the appeal might be decided in favour of the
appellant, it is of the opinion that no substantial
wrong or miscarriage of justice has occurred, or

(iv) notwithstanding any procedural irregularity at
trial, the trial court had jurisdiction over the class
of offence of which the appellant was convicted and
the court of appeal is of the opinion that the appel-
lant suffered no prejudice thereby;

686 (1) Lors de l’audition d’un appel d’une déclaration
de culpabilité ou d’un verdict d’inaptitude à subir son
procès ou de non-responsabilité criminelle pour cause de
troubles mentaux, la cour d’appel :

a) peut admettre l’appel, si elle est d’avis, selon le cas :

(i) que le verdict devrait être rejeté pour le motif
qu’il est déraisonnable ou ne peut pas s’appuyer sur
la preuve,

(ii) que le jugement du tribunal de première ins-
tance devrait être écarté pour le motif qu’il consti-
tue une décision erronée sur une question de droit,

(iii) que, pour un motif quelconque, il y a eu erreur
judiciaire;

b) peut rejeter l’appel, dans l’un ou l’autre des cas sui-
vants :

(i) elle est d’avis que l’appelant, bien qu’il n’ait pas
été régulièrement déclaré coupable sur un chef
d’accusation ou une partie de l’acte d’accusation, a
été régulièrement déclaré coupable sur un autre
chef ou une autre partie de l’acte d’accusation,

(ii) l’appel n’est pas décidé en faveur de l’appelant
pour l’un des motifs mentionnés à l’alinéa a),

(iii) bien qu’elle estime que, pour un motif men-
tionné au sous-alinéa a)(ii), l’appel pourrait être dé-
cidé en faveur de l’appelant, elle est d’avis qu’aucun
tort important ou aucune erreur judiciaire grave ne
s’est produit,

(iv) nonobstant une irrégularité de procédure au
procès, le tribunal de première instance était com-
pétent à l’égard de la catégorie d’infractions dont
fait partie celle dont l’appelant a été déclaré cou-
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(c) may refuse to allow the appeal where it is of the
opinion that the trial court arrived at a wrong conclu-
sion respecting the effect of a special verdict, may or-
der the conclusion to be recorded that appears to the
court to be required by the verdict and may pass a sen-
tence that is warranted in law in substitution for the
sentence passed by the trial court; or

(d) may set aside a conviction and find the appellant
unfit to stand trial or not criminally responsible on ac-
count of mental disorder and may exercise any of the
powers of the trial court conferred by or referred to in
section 672.45 in any manner deemed appropriate to
the court of appeal in the circumstances.

(e) [Repealed, 1991, c. 43, s. 9]

pable et elle est d’avis qu’aucun préjudice n’a été
causé à celui-ci par cette irrégularité;

c) peut refuser d’admettre l’appel lorsqu’elle est d’avis
que le tribunal de première instance en est venu à une
conclusion erronée quant à l’effet d’un verdict spécial,
et elle peut ordonner l’inscription de la conclusion que
lui semble exiger le verdict et prononcer, en remplace-
ment de la sentence rendue par le tribunal de pre-
mière instance, une sentence justifiée en droit;

d) peut écarter une déclaration de culpabilité et décla-
rer l’appelant inapte à subir son procès ou non respon-
sable criminellement pour cause de troubles mentaux
et peut exercer les pouvoirs d’un tribunal de première
instance que l’article 672.45 accorde à celui-ci ou aux-
quels il fait renvoi, de la façon qu’elle juge indiquée
dans les circonstances.

e) [Abrogé, 1991, ch. 43, art. 9]

Order to be made Ordonnance à rendre

(2) Where a court of appeal allows an appeal under para-
graph (1)(a), it shall quash the conviction and

(a) direct a judgment or verdict of acquittal to be en-
tered; or

(b) order a new trial.

(2) Lorsqu’une cour d’appel admet un appel en vertu de
l’alinéa (1)a), elle annule la condamnation et, selon le
cas :

a) ordonne l’inscription d’un jugement ou verdict
d’acquittement;

b) ordonne un nouveau procès.

Substituting verdict Substitution de verdict

(3) Where a court of appeal dismisses an appeal under
subparagraph (1)(b)(i), it may substitute the verdict that
in its opinion should have been found and

(a) affirm the sentence passed by the trial court; or

(b) impose a sentence that is warranted in law or re-
mit the matter to the trial court and direct the trial
court to impose a sentence that is warranted in law.

(3) Lorsqu’une cour d’appel rejette un appel aux termes
du sous-alinéa (1)b)(i), elle peut substituer le verdict qui,
à son avis, aurait dû être rendu et :

a) soit confirmer la peine prononcée par le tribunal de
première instance;

b) soit imposer une peine justifiée en droit ou ren-
voyer l’affaire au tribunal de première instance en lui
ordonnant d’infliger une peine justifiée en droit.

Appeal from acquittal Appel d’un acquittement

(4) If an appeal is from an acquittal or verdict that the
appellant or respondent was unfit to stand trial or not
criminally responsible on account of mental disorder, the
court of appeal may

(a) dismiss the appeal; or

(b) allow the appeal, set aside the verdict and

(i) order a new trial, or

(4) Lorsqu’un appel est interjeté d’un acquittement ou
d’un verdict d’inaptitude à subir un procès ou de non-
responsabilité criminelle pour cause de troubles mentaux
rendu à l’égard de l’appelant ou l’intimé, la cour d’appel
peut :

a) rejeter l’appel;

b) admettre l’appel, écarter le verdict et, selon le cas :

(i) ordonner un nouveau procès,
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(ii) except where the verdict is that of a court com-
posed of a judge and jury, enter a verdict of guilty
with respect to the offence of which, in its opinion,
the accused should have been found guilty but for
the error in law, and pass a sentence that is war-
ranted in law, or remit the matter to the trial court
and direct the trial court to impose a sentence that
is warranted in law.

(ii) sauf dans le cas d’un verdict rendu par un tribu-
nal composé d’un juge et d’un jury, consigner un
verdict de culpabilité à l’égard de l’infraction dont,
à son avis, l’accusé aurait dû être déclaré coupable,
et prononcer une peine justifiée en droit ou ren-
voyer l’affaire au tribunal de première instance en
lui ordonnant d’infliger une peine justifiée en droit.

New trial under Part XIX Procès aux termes de la partie XIX

(5) Subject to subsection (5.01), if an appeal is taken in
respect of proceedings under Part XIX and the court of
appeal orders a new trial under this Part, the following
provisions apply:

(a) if the accused, in his notice of appeal or notice of
application for leave to appeal, requested that the new
trial, if ordered, should be held before a court com-
posed of a judge and jury, the new trial shall be held
accordingly;

(b) if the accused, in his notice of appeal or notice of
application for leave to appeal, did not request that the
new trial, if ordered, should be held before a court
composed of a judge and jury, the new trial shall,
without further election by the accused, be held before
a judge or provincial court judge, as the case may be,
acting under Part XIX, other than a judge or provin-
cial court judge who tried the accused in the first in-
stance, unless the court of appeal directs that the new
trial be held before the judge or provincial court judge
who tried the accused in the first instance;

(c) if the court of appeal orders that the new trial shall
be held before a court composed of a judge and jury,
the new trial shall be commenced by an indictment in
writing setting forth the offence in respect of which
the new trial was ordered; and

(d) notwithstanding paragraph (a), if the conviction
against which the accused appealed was for an offence
mentioned in section 553 and was made by a provin-
cial court judge, the new trial shall be held before a
provincial court judge acting under Part XIX, other
than the provincial court judge who tried the accused
in the first instance, unless the court of appeal directs
that the new trial be held before the provincial court
judge who tried the accused in the first instance.

(5) Sous réserve du paragraphe (5.01), lorsqu’un appel
est porté à l’égard de procédures prévues par la partie
XIX et que la cour d’appel ordonne un nouveau procès
aux termes de la présente partie, les dispositions sui-
vantes s’appliquent :

a) si l’accusé, dans son avis d’appel ou avis de de-
mande d’autorisation d’appel, a demandé que le nou-
veau procès, s’il est ordonné, soit instruit devant un
tribunal composé d’un juge et d’un jury, le nouveau
procès s’instruit en conséquence;

b) si l’accusé, dans son avis d’appel ou avis de de-
mande d’autorisation d’appel, n’a pas demandé que le
nouveau procès, s’il est ordonné, soit instruit devant
un tribunal composé d’un juge et d’un jury, le nouveau
procès s’instruit, sans nouveau choix par l’accusé, de-
vant un juge ou juge de la cour provinciale, selon le
cas, agissant en vertu de la partie XIX, autre qu’un
juge ou juge de la cour provinciale qui a jugé l’accusé
en première instance, à moins que la cour d’appel
n’ordonne que le nouveau procès ait lieu devant le
juge ou juge de la cour provinciale qui a jugé l’accusé
en première instance;

c) si la cour d’appel ordonne que le nouveau procès
soit instruit devant un tribunal composé d’un juge et
d’un jury, le nouveau procès doit commencer par un
acte d’accusation écrit énonçant l’infraction à l’égard
de laquelle le nouveau procès a été ordonné;

d) nonobstant l’alinéa a), si la déclaration de culpabi-
lité dont l’accusé a interjeté appel visait une infraction
mentionnée à l’article 553 et a été prononcée par un
juge de la cour provinciale, le nouveau procès s’ins-
truit devant un juge de la cour provinciale agissant en
vertu de la partie XIX, autre que celui qui a jugé l’ac-
cusé en première instance, sauf si la cour d’appel or-
donne que le nouveau procès s’instruise devant le juge
de la cour provinciale qui a jugé l’accusé en première
instance.

New trial under Part XIX — Nunavut Nunavut

(5.01) If an appeal is taken in respect of proceedings un-
der Part XIX and the Court of Appeal of Nunavut orders

(5.01) S’agissant de procédures criminelles au Nunavut,
lorsqu’un appel est porté à l’égard de procédures prévues
par la partie XIX et que la Cour d’appel du Nunavut or-
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a new trial under Part XXI, the following provisions ap-
ply:

(a) if the accused, in the notice of appeal or notice of
application for leave to appeal, requested that the new
trial, if ordered, should be held before a court com-
posed of a judge and jury, the new trial shall be held
accordingly;

(b) if the accused, in the notice of appeal or notice of
application for leave to appeal, did not request that the
new trial, if ordered, should be held before a court
composed of a judge and jury, the new trial shall,
without further election by the accused, and without a
further preliminary inquiry, be held before a judge,
acting under Part XIX, other than a judge who tried
the accused in the first instance, unless the Court of
Appeal of Nunavut directs that the new trial be held
before the judge who tried the accused in the first in-
stance;

(c) if the Court of Appeal of Nunavut orders that the
new trial shall be held before a court composed of a
judge and jury, the new trial shall be commenced by
an indictment in writing setting forth the offence in
respect of which the new trial was ordered; and

(d) despite paragraph (a), if the conviction against
which the accused appealed was for an indictable of-
fence mentioned in section 553, the new trial shall be
held before a judge acting under Part XIX, other than
the judge who tried the accused in the first instance,
unless the Court of Appeal of Nunavut directs that the
new trial be held before the judge who tried the ac-
cused in the first instance.

donne un nouveau procès aux termes de la partie XXI,
les dispositions suivantes s’appliquent :

a) si l’accusé, dans son avis d’appel ou de demande
d’autorisation d’appel, a demandé que le nouveau pro-
cès, s’il est ordonné, soit instruit devant un tribunal
composé d’un juge et d’un jury, le nouveau procès
s’instruit en conséquence;

b) sauf ordonnance contraire de la cour d’appel, si
l’accusé, dans son avis d’appel ou de demande d’auto-
risation d’appel, n’a pas demandé que le nouveau pro-
cès, s’il est ordonné, soit instruit par un tribunal com-
posé d’un juge et d’un jury, le nouveau procès
s’instruit, sans possibilité d’autre choix ni enquête pré-
liminaire, devant un juge agissant en vertu de la partie
XIX autre que celui de première instance;

c) si la Cour d’appel ordonne que le nouveau procès
soit instruit devant un tribunal composé d’un juge et
d’un jury, le nouveau procès doit commencer par un
acte d’accusation écrit énonçant l’infraction à l’égard
de laquelle le nouveau procès a été ordonné;

d) malgré l’alinéa a), si la déclaration de culpabilité
attaquée visait un acte criminel mentionné à l’article
553, le nouveau procès s’instruit, sauf ordonnance
contraire de la Cour d’appel, devant un juge agissant
en vertu de la partie XIX autre que celui de première
instance.

Election if new trial a jury trial Nouveau choix pour nouveau procès

(5.1) Subject to subsection (5.2), if a new trial ordered by
the court of appeal is to be held before a court composed
of a judge and jury,

(a) the accused may, with the consent of the prosecu-
tor, elect to have the trial heard before a judge without
a jury or a provincial court judge;

(b) the election shall be deemed to be a re-election
within the meaning of subsection 561(5); and

(c) subsection 561(5) applies, with such modifications
as the circumstances require, to the election.

(5.1) Sous réserve du paragraphe (5.2), l’accusé à qui la
Cour d’appel ordonne de subir un nouveau procès devant
juge et jury peut néanmoins, avec le consentement du
poursuivant, choisir d’être jugé par un juge sans jury ou
un juge. Son choix est réputé être un nouveau choix au
sens du paragraphe 561(5), lequel s’applique avec les
adaptations nécessaires.

Election if new trial a jury trial — Nunavut Procès : Nunavut

(5.2) If a new trial ordered by the Court of Appeal of
Nunavut is to be held before a court composed of a judge
and jury, the accused may, with the consent of the prose-
cutor, elect to have the trial heard before a judge without

(5.2) L’accusé à qui la Cour d’appel du Nunavut ordonne
de subir un nouveau procès devant juge et jury peut
néanmoins, avec le consentement du poursuivant, choisir
d’être jugé par un juge sans jury. Son choix est réputé
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a jury. The election shall be deemed to be a re-election
within the meaning of subsection 561.1(1), and subsec-
tion 561.1(6) applies, with any modifications that the cir-
cumstances require, to the election.

être un nouveau choix au sens du paragraphe 561.1(1), le
paragraphe 561.1(6) s’appliquant avec les adaptations né-
cessaires.

Where appeal allowed against verdict of unfit to
stand trial

Admission de l’appel d’un verdict d’inaptitude à subir
son procès

(6) Where a court of appeal allows an appeal against a
verdict that the accused is unfit to stand trial, it shall,
subject to subsection (7), order a new trial.

(6) Lorsqu’une cour d’appel admet un appel d’un verdict
d’inaptitude à subir son procès, elle ordonne un nouveau
procès, sous réserve du paragraphe (7).

Appeal court may set aside verdict of unfit to stand
trial

Annulation du verdict et acquittement

(7) Where the verdict that the accused is unfit to stand
trial was returned after the close of the case for the prose-
cution, the court of appeal may, notwithstanding that the
verdict is proper, if it is of the opinion that the accused
should have been acquitted at the close of the case for the
prosecution, allow the appeal, set aside the verdict and
direct a judgment or verdict of acquittal to be entered.

(7) Lorsque le verdict portant que l’accusé est inapte à
subir son procès a été prononcé après que la poursuite a
terminé son exposé, la cour d’appel peut, bien que le ver-
dict soit indiqué, si elle est d’avis que l’accusé aurait dû
être acquitté au terme de l’exposé de la poursuite, ad-
mettre l’appel, annuler le verdict et ordonner de consi-
gner un jugement ou un verdict d’acquittement.

Additional powers Pouvoirs supplémentaires

(8) Where a court of appeal exercises any of the powers
conferred by subsection (2), (4), (6) or (7), it may make
any order, in addition, that justice requires.
R.S., 1985, c. C-46, s. 686; R.S., 1985, c. 27 (1st Supp.), ss. 145, 203; 1991, c. 43, s. 9;
1997, c. 18, s. 98; 1999, c. 3, s. 52, c. 5, s. 26; 2015, c. 3, s. 54(F).

(8) Lorsqu’une cour d’appel exerce des pouvoirs conférés
par le paragraphe (2), (4), (6) ou (7), elle peut en outre
rendre toute ordonnance que la justice exige.
L.R. (1985), ch. C-46, art. 686; L.R. (1985), ch. 27 (1er suppl.), art. 145 et 203; 1991, ch.
43, art. 9; 1997, ch. 18, art. 98; 1999, ch. 3, art. 52, ch. 5, art. 26; 2015, ch. 3, art. 54(F).

Powers of court on appeal against sentence Pouvoirs de la cour concernant un appel d’une
sentence

687 (1) Where an appeal is taken against sentence, the
court of appeal shall, unless the sentence is one fixed by
law, consider the fitness of the sentence appealed
against, and may on such evidence, if any, as it thinks fit
to require or to receive,

(a) vary the sentence within the limits prescribed by
law for the offence of which the accused was convict-
ed; or

(b) dismiss the appeal.

687 (1) S’il est interjeté appel d’une sentence, la cour
d’appel considère, à moins que la sentence n’en soit une
que détermine la loi, la justesse de la sentence dont appel
est interjeté et peut, d’après la preuve, le cas échéant,
qu’elle croit utile d’exiger ou de recevoir :

a) soit modifier la sentence dans les limites prescrites
par la loi pour l’infraction dont l’accusé a été déclaré
coupable;

b) soit rejeter l’appel.

Effect of judgment Effet d’un jugement

(2) A judgment of a court of appeal that varies the sen-
tence of an accused who was convicted has the same
force and effect as if it were a sentence passed by the trial
court.
R.S., c. C-34, s. 614.

(2) Un jugement d’une cour d’appel modifiant la sen-
tence d’un accusé qui a été déclaré coupable a la même
vigueur et le même effet que s’il était une sentence pro-
noncée par le tribunal de première instance.
S.R., ch. C-34, art. 614.

Right of appellant to attend Droit de l’appelant d’être présent

688 (1) Subject to subsection (2), an appellant who is in
custody is entitled, if he desires, to be present at the
hearing of the appeal.

688 (1) Sous réserve du paragraphe (2), un appelant qui
est sous garde a droit, s’il le désire, d’être présent à l’au-
dition de l’appel.

53



Current to February 3, 2016

Last amended on June 1, 2015

À jour au 3 février 2016

Dernière modification le 1 juin 2015

Published by the Minister of Justice at the following address:
http://laws-lois.justice.gc.ca

Publié par le ministre de la Justice à l’adresse suivante :
http://lois-laws.justice.gc.ca

CANADA

CONSOLIDATION

National Defence Act

CODIFICATION

Loi sur la défense nationale

R.S.C., 1985, c. N-5 L.R.C. (1985), ch. N-5

54



National Defence Défense nationale
PART III Code of Service Discipline PARTIE III Code de discipline militaire
DIVISION 9 Appeals SECTION 9 Appels
Right to Appeal Droit d’appel
Sections 230-230.1 Articles 230-230.1

Current to February 3, 2016

Last amended on June 1, 2015

180 À jour au 3 février 2016

Dernière modification le 1 juin 2015

(a) with leave of the Court or a judge thereof, the
severity of the sentence, unless the sentence is one
fixed by law;

(a.1) the decision to make an order under subsection
745.51(1) of the Criminal Code;

(b) the legality of any finding of guilty;

(c) the legality of the whole or any part of the sen-
tence;

(d) the legality of a finding of unfit to stand trial or
not responsible on account of mental disorder;

(e) the legality of a disposition made under section
201, 202 or 202.16;

(f) the legality of a decision made under any of sub-
sections 196.14(1) to (3); or

(g) the legality of a decision made under subsection
227.01(2).

R.S., 1985, c. N-5, s. 230; 1991, c. 43, s. 21; 2000, c. 10, s. 2; 2007, c. 5, s. 5, c. 22, s. 45;
2010, c. 17, s. 58; 2011, c. 5, s. 8.

a) avec l’autorisation de la Cour d’appel ou de l’un de
ses juges, la sévérité de la sentence, à moins que la
sentence n’en soit une que détermine la loi;

a.1) la décision de rendre l’ordonnance visée au para-
graphe 745.51(1) du Code criminel;

b) la légalité de tout verdict de culpabilité;

c) la légalité de la sentence, dans son ensemble ou tel
aspect particulier;

d) la légalité d’un verdict d’inaptitude à subir son pro-
cès ou de non-responsabilité pour cause de troubles
mentaux;

e) la légalité d’une décision rendue aux termes de l’ar-
ticle 201, 202 ou 202.16;

f) la légalité de la décision prévue à l’un des para-
graphes 196.14(1) à (3);

g) la légalité de la décision rendue en application du
paragraphe 227.01(2).

L.R. (1985), ch. N-5, art. 230; 1991, ch. 43, art. 21; 2000, ch. 10, art. 2; 2007, ch. 5, art. 5,
ch. 22, art. 45; 2010, ch. 17, art. 58; 2011, ch. 5, art. 8.

Appeal by Minister Appel par le ministre

230.1 The Minister, or counsel instructed by the Minis-
ter for that purpose, has, subject to subsection 232(3), the
right to appeal to the Court Martial Appeal Court from a
court martial in respect of any of the following matters:

(a) with leave of the Court or a judge thereof, the
severity of the sentence, unless the sentence is one
fixed by law;

(a.1) the decision not to make an order under subsec-
tion 745.51(1) of the Criminal Code;

(b) the legality of any finding of not guilty;

(c) the legality of the whole or any part of the sen-
tence;

(d) the legality of a decision of a court martial that ter-
minates proceedings on a charge or that in any man-
ner refuses or fails to exercise jurisdiction in respect of
a charge;

(e) the legality of a finding of unfit to stand trial or not
responsible on account of mental disorder;

(f) the legality of a disposition made under section
201, 202 or 202.16;

(f.1) the legality of an order for a stay of proceedings
made under subsection 202.121(7);

230.1 Le ministre ou un avocat à qui il a donné des ins-
tructions à cette fin peut, sous réserve du paragraphe
232(3), exercer un droit d’appel devant la Cour d’appel de
la cour martiale en ce qui concerne les décisions sui-
vantes d’une cour martiale :

a) avec l’autorisation de la Cour d’appel ou de l’un de
ses juges, la sévérité de la sentence, à moins que la
sentence n’en soit une que détermine la loi;

a.1) la décision de ne pas rendre l’ordonnance visée
au paragraphe 745.51(1) du Code criminel;

b) la légalité de tout verdict de non-culpabilité;

c) la légalité de la sentence, dans son ensemble ou tel
aspect particulier;

d) la légalité d’une décision d’une cour martiale qui
met fin aux délibérations ou qui refuse ou fait défaut
d’exercer sa juridiction à l’égard d’une accusation;

e) relativement à l’accusé, la légalité d’un verdict d’i-
naptitude à subir son procès ou de non-responsabilité
pour cause de troubles mentaux;

f) la légalité d’une décision rendue aux termes de l’ar-
ticle 201, 202 ou 202.16;
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(g) the legality of a decision made under any of sub-
sections 196.14(1) to (3); or

(h) the legality of a decision made under subsection
227.01(2).

1991, c. 43, s. 21; 2000, c. 10, s. 3; 2005, c. 22, s. 59; 2007, c. 5, s. 6, c. 22, s. 46; 2010, c.
17, s. 59; 2011, c. 5, s. 9.

f.1) la légalité d’une ordonnance de suspension d’ins-
tance rendue en vertu du paragraphe 202.121(7);

g) la légalité de la décision prévue à l’un des para-
graphes 196.14(1) à (3);

h) la légalité de la décision rendue en application du
paragraphe 227.01(2).

1991, ch. 43, art. 21; 2000, ch. 10, art. 3; 2005, ch. 22, art. 59; 2007, ch. 5, art. 6, ch. 22,
art. 46; 2010, ch. 17, art. 59; 2011, ch. 5, art. 9.

Appeal from order Appel

230.2 Subject to subsection 232(3), a person who ap-
plied for an exemption order under section 227.1 or a ter-
mination order under section 227.03 or 227.12 and the
Minister or counsel instructed by the Minister have the
right to appeal to the Court Martial Appeal Court in re-
spect of the legality of the decision made by the court
martial.
2007, c. 5, s. 7.

230.2 La personne ayant demandé la révocation d’une
ordonnance en vertu de l’article 227.03 ou la dispense ou
l’extinction d’une obligation en vertu des articles 227.1 ou
227.12, ainsi que le ministre ou l’avocat mandaté par lui,
peuvent, sous réserve du paragraphe 232(3), exercer un
droit d’appel devant la Cour d’appel de la cour martiale
en ce qui concerne la légalité de la décision rendue à cet
égard par la cour martiale.
2007, ch. 5, art. 7.

Other rights preserved Protection d’autres droits

231 The right of any person to appeal from the finding
or sentence of a court martial shall be deemed to be in
addition to and not in derogation of any rights that the
person has under the law of Canada.
R.S., c. N-4, s. 198.

231 Le droit d’interjeter appel du verdict ou de la sen-
tence de la cour martiale est réputé s’ajouter, et non dé-
roger, aux droits personnels reconnus par le droit cana-
dien.
S.R., ch. N-4, art. 198.

Entry of Appeals Mode d’interjection

Form Avis d’appel

232 (1) An appeal or application for leave to appeal un-
der this Division shall be stated on a form to be known as
a Notice of Appeal, which shall contain particulars of the
grounds on which the appeal is founded and shall be
signed by the appellant.

232 (1) Les appels ou les demandes d’autorisation d’ap-
pel prévus par la présente section doivent être énoncés
sur un imprimé particulier appelé « avis d’appel », qui
doit en exposer les motifs détaillés et porter la signature
de l’appelant.

Validity Validité

(2) A Notice of Appeal is not invalid by reason only of in-
formality or the fact that it deviates from the prescribed
form.

(2) L’avis d’appel n’est pas nul du seul fait d’un vice de
forme ou de non-conformité à la formule réglementaire.

Limitation period Délai d’appel

(3) No appeal or application for leave to appeal under
this Division shall be entertained unless the Notice of Ap-
peal is delivered within thirty days after the date on
which the court martial terminated its proceedings to the
Registry of the Court Martial Appeal Court or, in such
circumstances as may be prescribed by the Governor in
Council in regulations, to a person prescribed in those
regulations.

(3) L’appel interjeté ou la demande d’autorisation d’ap-
pel présentée aux termes de la présente section ne sont
recevables que si, dans les trente jours suivant la date à
laquelle la cour martiale met fin à ses délibérations, l’avis
d’appel est transmis au greffe de la Cour d’appel de la
cour martiale ou, dans les circonstances prévues par un
règlement du gouverneur en conseil, à toute personne
désignée par ce règlement.
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(h) the provision for and the payment of fees of coun-
sel for an appellant or a respondent, other than the
Minister;

(h.1) the awarding and regulating of costs in the
Court in favour of or against appellants and respon-
dents; and

(i) the circumstances in which an appeal may be con-
sidered to be abandoned for want of prosecution, and
the summary disposition by the Court of such appeals
and of appeals showing no substantial grounds.

h) l’établissement et le paiement des honoraires de
l’avocat d’un appelant ou d’un intimé, autre que le mi-
nistre;

h.1) les dépens et leur adjudication tant en ce qui
concerne les appelants que les intimés;

i) les cas dans lesquels on peut conclure au désiste-
ment, ainsi que la procédure sommaire à appliquer en
de tels cas et pour les appels interjetés sans motif sé-
rieux.

Publication Publication

(2) No rule made under this section has effect until it has
been published in the Canada Gazette.
R.S., 1985, c. N-5, s. 244; 1998, c. 35, s. 72.

(2) Les règles établies sous le régime du présent article
n’ont d’effet qu’à compter de leur publication dans la Ga-
zette du Canada.
L.R. (1985), ch. N-5, art. 244; 1998, ch. 35, art. 72.

Appeal to Supreme Court of Canada Appel à la Cour suprême du Canada

Appeal by person tried Appel par l’accusé

245 (1) A person subject to the Code of Service Disci-
pline may appeal to the Supreme Court of Canada against
a decision of the Court Martial Appeal Court

(a) on any question of law on which a judge of the
Court Martial Appeal Court dissents; or

(b) on any question of law, if leave to appeal is grant-
ed by the Supreme Court of Canada.

245 (1) Toute personne assujettie au code de discipline
militaire peut interjeter appel à la Cour suprême du
Canada d’une décision de la Cour d’appel de la cour mar-
tiale sur toute question de droit, dans l’une ou l’autre des
situations suivantes :

a) un juge de la Cour d’appel de la cour martiale ex-
prime son désaccord à cet égard;

b) l’autorisation d’appel est accordée par la Cour su-
prême.

Appeal by Minister Appel par le ministre

(2) The Minister, or counsel instructed by the Minister
for that purpose, may appeal to the Supreme Court of
Canada against a decision of the Court Martial Appeal
Court

(a) on any question of law on which a judge of the
Court Martial Appeal Court dissents; or

(b) on any question of law, if leave to appeal is grant-
ed by the Supreme Court of Canada.

(2) Le ministre ou un avocat à qui il a donné des instruc-
tions à cette fin peut interjeter appel à la Cour suprême
du Canada d’une décision de la Cour d’appel de la cour
martiale sur toute question de droit, dans l’une ou l’autre
des situations suivantes :

a) un juge de la Cour d’appel de la cour martiale ex-
prime son désaccord à cet égard;

b) l’autorisation d’appel est accordée par la Cour su-
prême.

Hearing and determination by Supreme Court of
Canada

Compétence de la Cour suprême du Canada

(3) The Supreme Court of Canada, in respect of the hear-
ing and determination of an appeal under this section,
has the same powers, duties and functions as the Court
Martial Appeal Court has under this Act, and sections 238
to 242 apply with such adaptations and modifications as
the circumstances require.

(3) Dans l’audition et le jugement des appels visés par le
présent article, la Cour suprême du Canada exerce les at-
tributions conférées par la présente loi à la Cour d’appel
de la cour martiale, et les articles 238 à 242 s’appliquent,
compte tenu des adaptations de circonstance.
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Supreme Court of Canada Cour supreme du Canada 

January 27, 2016 

ORDER 
MOTION 

HER MAJESTY THE QUEEN v. ORDINARY SEAMAN CAWTHORNE 
(F.C.) (36466) 

le 27 janvier 2016 

ORDONNANCE 
REQUfTE 

CORAM: CROMWELL, MOLDA VER, GASCON, COTE AND BROWN JJ. 

UPON APPLICATION by the respondent to quash the Notice of Appeal filed by the appellant 
on June 4, 2015; · 

AND UPON APPLICATION by the respondent for an order stating constitutional questions in 
this appeal; 

AND THE MATERIAL FILED having been read; 

IT IS HEREBY ORDERED THAT: 

The motion to quash is referred to the panel of the Court that will deal with the appeal on its merits. 
The hearing of the appeal shall be scheduled for April 25, 2016, with filing deadlines to be fixed 
by the Registrar. 

The motion to state constitutional questions is granted in part. The constitutional questions are 
stated as follows: 

1. Does paragraph 245(2) of the National Defence Act, R.S.C., 1985, c N-5 violates. 7 of the 
Canadian Charter of Rights and Freedoms? 

2. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 
justified.in a free and democratic society under s. l of the Canadian Charter of Rights and. 
Freedoms? 

3. Does paragraph 245(2) of the National Defence Act, RS.C., 1985, c N-5 violates. l l(d) 
of the Canadian Charter of Rights and Freedoms? 

4. If so, is the infringement a reasonable limit p:tescribed by law as can be demonstrably 
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justified in a free and democratic society under s. I of the Canadian Charter of Rights and 
Freedoms? 

. -
Any attorney general who intervenes pursuant to par. 61(4) of the Rules ofrhe Supreme Court of 
Canada shall pay the appellant and respondent the costs of any additional disbursements they incur 
as a result of the intervention. 

The parties are advised that an order stating constitutional questions is not a decision concerning 
the propriety of the Court considering the constitutional issues raised in the questions and the Court 
is not obliged to answer stated questi<:ms. The parties shoul4_address in their factums the 
appropriateness of the Court deciding the constitutional issues which have been stated. 

A LA SUITE DE LA DEMANDE de l'intime visant l'annulation de l'avis d'appel depose par 
l'appelante le 4 juin 2015; 

ET A LA SUITE DE LA DEMANDE de l'intime visant la formulation de questions 
constitutionnelles dans l'appel susmentionne; -

ET APRES EXAMEN des documents deposes; 

IL ES}' ORDONNE CE QUI SUIT : ._ 

La requ~te en annulation est renvoyee A la formation de jug~ de la Cour qui sera chargee de statuer 
sur lefon,d du pourvoi. L'audition de l'appel sera fixee au 25 avril 2016 et les echeances pour le 
depot des documents seront fh~ees par le"Regist:raire. 

La requ~te visant la formulation de questions constitutio:nnelles est accueillie en partie et les 
questions constitutionnelles suivantes sont formulees : - . 

1. Le par. 245(2) de la Loi sur la defense nationale, L.R.C., 1985, c. N-5, viole-t-il Part. 7 de 
la Charte canadienne des droits et libertes? 

2. Dans l' affirmativ·e, cette atteinte constitue-t-elle une limite raisonnable prescrite par une 
regle de droit dont la justification peut se demontrer dans le cadre d'une societe libre et 
democratique suivant l'article premier de la Charte canadienne des droits et libertes? 

3. Le par. 245(2) de la Loi sur la defense nationale, L.R.C., 1985, c. N-5, viole-t-il l'al. 1 ld) 
de la Charte canadienne des droits et libertes? 

4. Dans l'affumative, cette atteinte constitue-t-elle une limite raisonnable prescrite par une 
regle de droit dont la justification peut se demontret dans le cadre d'une societe libre et 
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democri;ttique suivant !'article premier de la Charte canadienne des droits et libertes? 

Tout procureur general qui interviendra en vertu du par. 61(4) des Reg/es de la Gour supreme du 
Canada sera tenu de payer .J'appelante et l'intime les depens supplementaires resultant de son 
intervention. 

Les parties sont infonnees du fait qu'une ordonnance formulant des questions constitutionnelles 
ne constitue par une decision sur l'opportunite pour la Cour d'examiner les questions 
constitutionnelles soulevees et n'oblige en rien cette .derniere a y repondre. II revient done aux 
parties, dans leur memoire, de traiter de la question de l'opportunite pour la Cour de trancher les 

questions constitutionnelles funnu!Oes clans I~ j ' 
J.S.C.C. 
J.C.S.C. 
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