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PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The Shaughnessy Golf and Country Club pays property tax to the Musqueam Indian 

Band on land that the Club occupies on the Band’s Reserve pursuant to a lease signed in 1958.  

The Lease restricts the use of the land to a golf and country club.  The issue in this case is 

whether it is open to the Band in its capacity as taxing authority to impose property taxes on the 

Club based on the potential use of the land for residential development, even though the Lease 

prohibits such use. 

2. Property taxes in British Columbia are based on assessments of the value of the land as 

determined pursuant to the provincial Assessment Act.  An issue arose in the late 1970s as to 

whether in making an assessment, use restrictions arising from leases could be considered by the 

Assessor.  In 1985, the British Columbia Legislature resolved the dispute by amendments to the 

legislation which had the effect of authorizing the Assessor to take such restrictions into account. 

3. When the Lease was signed in 1958, property taxes on the reserve were governed by 

provincial legislation.  In 1991, the Band assumed jurisdiction over property assessment and 

taxation on the reserve and enacted a bylaw to govern such assessments.  Assessments continued 

to be made by the provincial Assessor, but in accordance with the Band’s bylaw, which largely 

tracked the language of the provincial Assessment Act.  In particular, the Band’s bylaw adopted 

the legislative change that provided for the Assessor to take into account use restrictions in leases 

in determining assessed value. 

4. In 1996, the Band amended its bylaw. In 2011, for the first time, the Band took the 

position that the effect of the amendments was to revert to the pre-1985 law by which land was 

to be assessed without regard to use restrictions arising from leases.  The Club disputed that 

interpretation and asserted that it remains open to the Assessor to consider lease restrictions.  The 

Musqueam Indian Band Board of Review stated a case to the British Columbia Supreme Court to 

resolve the dispute.  The British Columbia Supreme Court and Court of Appeal have both 

concluded that use restrictions may be taken into account. 
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B. Entry into the Lease 

5. The issue in this appeal arises from the lease that was the subject of the Guerin decision 

in this Court.  The Shaughnessy Golf and Country Club (the “Club” or “Respondent”) pays 

property tax to the Musqueam Indian Band (the “Band” or “Appellant”) on land (the 

“Property”) that, pursuant to a 75-year lease (the “Lease”), the Club occupies on Musqueam 

Indian Reserve #2 (the “Reserve”).   

6. As the Band describes, the courts below proceeded on the basis of certain agreed facts 

which included excerpts from the various reasons for judgment in Guerin.1  Among the facts that 

the parties agreed to put forward on this stated case2 was Estey J.’s observation in this Court that 

that “there is no issue but that the Indian Band had determined to exercise their interest in the 

land through the medium of a lease to the golf club”.3  The Band’s claim that the B.C. Court of 

Appeal erred4 and disregarded the facts on which the stated case was based in saying that “[t]he 

Band determined to exercise its interest in the property by leasing it to the Club for the 

construction of a golf course”5 is plainly wrong.   

7. For certain purposes the Band emphasizes in its factum that First Nations are 

“autonomous actors, capable of making decisions concerning their interests in their reserves”.6  

The decision made by the Band in the 1950s was to lease this part of the Reserve for use as a 

golf club.  Contrary to paragraphs 13-15 and 52-53 of the Band’s factum, the Band had clear 

expectations about the nature and content of the Lease.  The Band articulated these expectations 

in Guerin (the case in which it sought damages against the federal Crown for departing from 

those expectations) and Grant (the litigation in which, after succeeding in Guerin, the Band 

sought unsuccessfully to set aside the surrender and the Lease7).   

                                                 
1 Appellant’s Factum at paras. 11-12. 
2 Appendix A to BCSC Reasons for Judgment (“BCSC RFJ”), Appeal Record (“AR”) Vol. I, Tab 1, p. 

91. 
3 Stated Case Schedule “D” – RFJ of Estey J. at p. 393, AR Vol. II, Tab 8D, p. 198.  See also Stated Case 

Schedule “B” – RFJ of Collier J. at p. 393, AR Vol. II, Tab 8B, pp. 21-32. 
4 Appellant’s Factum at paras. 38, 44, 83. 
5 BCCA Reasons for Judgment (“BCCA RFJ”) at para. 2, AR Vol. I, Tab 3, p. 99. 
6 Appellant’s Factum at para. 93. 
7 Stated Case Schedules “F” and “G”, AR Vol. III, Tabs 8F and 8G, pp. 9-51. 



- 3 - 
 

8. By the fall of 1956, the Band sought to lease out Reserve lands that were not needed for 

its own use.8  Where the Band had no choice was the means by which to enter into a lease.  The 

Indian Act established “the method an Indian band must follow in order to lease reserve land to 

private individuals”,9 namely to “act through the Crown by way of surrender.”10  Section 37 of 

the Act provided that “[e]xcept where this Act otherwise provides, lands in a reserve shall not be 

sold, alienated, leased or otherwise disposed of until they have been surrendered to Her Majesty 

by the band...”11  

9. As the same time as the Band was looking to lease out land, the Club was looking for 

land to lease.  In the mid-1950s the Club needed to find a new site for its golf course.12  The 

Club’s lease of its then-existing site was due to expire in 1960, the Club had been told that lease 

would not be renewed, and the existing site was too expensive for the Club to purchase.13   

10. In April 1957, the Band Council resolved to approve the lease of lands to the Club and 

the submission of surrender documents to the Band.14  As later found by the Federal Court in 

Guerin, “[t]he whole implication of the [April 1957] resolution is that the contemplated 

surrender was for purposes of a lease with the golf club on terms”15 and from that point on, “all 

discussions with the Band Council were confined to the proposed lease of those particular lands 

to the golf club”.16   

                                                 
8 Stated Case Schedule “B” – RFJ of Collier J. at p. 393, AR Vol. II, Tab 8B, p. 21. 
9 Leonard v. British Columbia (1983), 144 D.L.R. (3d) 512, 1983 CanLII 318 at para. 8 (B.C.S.C.), 

Club’s Book of Authorities (“RBOA”) Tab 18. 
10 Musqueam Indian Band v. Glass, 137 F.T.R. 1, [1997] F.C.J. No. 1339 (Q.L.) (F.C.T.D.) at para. 34, 

RBOA Tab 21. 
11 R.S.C. 1952, c. 149, s. 37, Appellant’s Factum, Part VII, Tab L.  A band now “designates” rather than 

“surrendering” land where it wishes to lease it out, but the principles are the same: Indian Act, R.S.C. 
1985, c. I-5, ss. 37-41, Respondent’s Factum, Part VII, Tab C. 

12 Stated Case Schedule “D” – RFJ of Wilson J. at p. 342, AR Vol. II, Tab 8D, p. 147. 
13 Stated Case Schedule “B” – RFJ of Collier J. at p. 392, AR Vol. II, Tab 8B, p. 20; Stated Case 

Schedule “D” – RFJ of Wilson J. at p. 342, AR Vol. II, Tab 8D, p. 147. 
14 Stated Case Schedule “B” – RFJ of Collier J. at pp. 398, 417, AR Vol. II, Tab 8B, pp. 26, 45; Stated 

Case Schedule “C” – FCA RFJ at pp. 668-669, AR Vol. II, Tab 8C, pp. 105-106; Stated Case Schedule 
“D” – RFJ of Dickson J. at p. 367, AR Vol. II, Tab 8D, p. 172. 

15 Stated Case Schedule “B” – RFJ of Collier J. at p. 417, AR Vol. II, Tab 8B, p. 45. 
16 Stated Case Schedule “B” – RFJ of Collier J. at pp. 401-406, 417, AR Vol. II, Tab 8B, p. 29-34; Stated 

Case Schedule “C” – FCA RFJ at pp. 674-675, 698, AR Vol. II, Tab 8C, pp. 91-92, 115; Stated Case 
Schedule “D” – RFJ of Wilson J. at pp. 344-345, AR Vol. II, Tab 8D, pp. 149-150. 
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11. In October 1957, Band members approved a surrender of the Property to the Crown.17  

While as paragraph 14 of the Band’s factum notes, the surrender document did not specify the 

use of the Property, according to the Band in both Guerin and Grant the tenant and use were set.  

In Guerin, the Band claimed that the surrender document created a trust whose terms “were oral 

and were to the effect that the lands were to be surrendered to Her Majesty The Queen so that 

these lands could be leased to the Shaughnessy Heights Golf Club for the purposes of a golf 

course on certain lease terms to be incorporated into a Lease...”18  This is consistent with the 

Band’s later pleading in Grant (maintained though in Guerin oral terms were found not to have 

been part of the surrender19) that “the Band members present [at the surrender meeting] had 

understood and voted on the basis that the Surrender was to be for the express purpose of leasing 

the 162 acres of reserve land to the Club for use as a golf and country club upon specific 

terms...”20  In Grant, the Federal Court noted, in accordance with the Band’s pleading, that “the 

surrender was for purposes of a golf club and that was respected”.21   

12. The federal Crown did not meet the Band’s expectations as to the financial terms of the 

Lease.  However, the associated “circumstances amounting to equitable fraud”22 to which the 

Band refers at paragraphs 35 and 84 of its factum did not involve the Club.  Appropriately, the 

Band did not sue the Club in Guerin.23  Indeed, the Federal Court expressly found the Club’s 

solicitor to have assumed all matters discussed with the Crown were being communicated to the 

Band.24  Though in Grant the Band named both the Club and the Crown as defendants, the Band 

                                                 
17 Stated Case Schedule “B” – RFJ of Collier J. at p. 391, AR Vol. II, Tab 8B, p. 19. 
18 Stated Case Schedule “C” – FCA RFJ at p. 688 (underlining added), AR Vol. II, Tab 8C, p. 105. 
19 Appellant’s Factum at para. 87. 
20 Stated Case Schedule “G” – Grant Statement of Claim at p. 3 (para. 11) (underlining added), AR Vol. 

III, Tab 8G, p. 45. 
21 Stated Case Schedule “F” – RFJ of Joyal J. at p. 377 (underlining added), AR Vol. III, Tab 8F, p. 35. 
22 While it is not the Club’s mandate on this appeal to defend the Crown, the Crown’s own failure was 

expressly found not to be the result of any deceit, dishonesty or moral turpitude.  In the era during which 
the Lease was concluded, the Indian Affairs Branch did not usually give to bands copies of proposed 
leases for their study, nor was it the practice to see that bands had free access to departmental records.  
At that time, “[t]he Indian Affairs Branch personnel thought they had the right to negotiate the final 
terms of the lease without consultation with the Band”: Stated Case Schedule “B” – RFJ of Collier J. at 
pp. 410-411, 419, 425, 430, 443, AR Vol. II, Tab 8B, pp. 38-39, 47, 53, 58, 71; Stated Case Schedule 
“C” – FCA RFJ at pp. 685-686, AR Vol. II, Tab 8C, pp. 102-103. 

23 Stated Case Part 1 at para. 6, AR Vol. II, Tab 8, pp. 2-3; Stated Case Schedule “B” – RFJ of Collier J. 
at p. 422, AR Vol. II, Tab 8B, p. 50. 

24 Stated Case Schedule “B” – RFJ of Collier J. at pp. 410-411, AR Vol. II, Tab 8B, pp. 38-39. 



- 5 - 
 

discontinued the action against the Club.25  The Federal Court also thereafter, in any event, struck 

the Band’s claim as an abuse of process, given that the Guerin action had been “posited by the 

Band itself on the premises that both the surrender and the resulting lease were valid, binding 

and enforceable instruments”.26  Though the Band appealed from the Federal Court’s decision, it 

agreed to a dismissal of both its appeal and the underlying action as part of an agreement it 

reached with the Club in late 1990 on rent (for the portion of the Lease ending in 200227).28   

13. In the Guerin and Grant cases, there was no controversy about the existence of the use 

restriction in the Lease (the “Use Restriction”), just as there was no controversy about terms of 

the Lease related to, for example, the timing of rent payments (para. 3), the Club’s covenant to 

pay taxes (para. 4), provision for re-entry on non-payment of rent (para. 4) and a covenant of 

quiet enjoyment (para. 7).  Unremarkably, the Use Restriction restricts the Club to “[u]se [of] the 

demised premises only for a golf and country club, with such additional facilities as the lessee 

may consider desirable”.29  Such express use restrictions commonly appear in leases: “[a]s part of 

the general management of the property, it is usual to have some kind of restriction in the lease 

on what the tenant is allowed to use the premises for”.30  Over and above that, such restrictions in 

leases commonly “are used as a type of zoning” on Crown land.31   

14. The Band argues at paragraph 84 of its factum that it is “illogical to suggest that the Band 

wished to place a restriction that would limit the future use to golf course use, especially since 

the initial rent was based on highest and best use as residential, and not golf course use”.  The 

Band’s real complaint is about how the Use Restriction has been used rather than about its 

existence.  The issues are separate.  The first draft of the Lease in evidence in Guerin contained 

                                                 
25 Stated Case Schedule “F” – RFJ of Joyal J. at p. 356, AR Vol. III, Tab 8F, p. 14.  The Club was 

nonetheless permitted to participate in the argument of the application to strike referred to in the next 
sentence of this paragraph. 

26 Stated Case Schedule “F” – RFJ of Joyal J. at p. 384, AR Vol. III, Tab 8F, p. 42; Stated Case Schedule 
“C” – FCA RFJ at p. 687, AR Vol. II, Tab 8C, p. 104. 

27 Stated Case Schedule “H”, AR Vol. III, Tab 8H. 
28 Stated Case Schedule “H” at p. 7, AR Vol. III, Tab 8H, p. 58. 
29 The use restriction is a narrow one despite the reference to “additional facilities”, which would need to 

be connected with or facilitate “the sporting and social activities of the golf and country club”: Stated 
Case Schedule “I” at pp. 8-9, AR Vol. III, Tab 8I, pp. 67-68. 

30 Susan Bright & Dr. Geoff Gilbert, Landlord and Tenant Law: The Nature of Tenancies (Oxford: 
Clarendon Press, 1995) at p. 390, RBOA Tab 34. 

31 Debates of the Legislative Assembly (Official Report) Hansard, May 3, 1985, p. 5934, RBOA Tab 35. 
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the Use Restriction and, alongside it, a provision as to rent that made no reference to the 

restricted use.32  At some point subsequently, the draft was revised to require that “the restricted 

use to which the Lessee may put the demised premises under the terms of this lease” be 

considered in setting rent.33  The B.C. Supreme Court confirmed that “the restriction in use is not 

part only of the rent provision in the Lease, but is expressly stated in the Lease to be the only use 

to which the Club can put [the Property]”.34   

15. Inclusion of the Use Restriction in the Lease meant that no tenant could build a landfill 

(which had been one of the uses that the Indian Affairs Branch had contemplated at least for 

another part of the Reserve35) or otherwise mar the land before it reverted to the Band at the end 

of the term.  Further, it was contemplated that the golf course use could enhance the value of the 

surrounding reserve property.36  

16. The Band says at paragraph 87 of its factum that “there was no finding of fact in Guerin” 

to the effect that “the Band had placed the restriction on the Club’s use of the [P]roperty when it 

surrendered the [P]roperty to the Crown”.  It is true that this wording was not used in Guerin, but 

it had also not yet been drafted.  The courts in Guerin were not being asked to apply the words 

“placed...by the band”.  Further, as the Band notes more broadly at paragraph 3 of its factum, 

property assessment was not in issue in Guerin.   

17. By the time that the Band took on jurisdiction over property assessment in 1991, the 

Guerin litigation had ended, with the federal Crown’s payment of $10 million to the Band in 

November 1984.37  The Band notes at paragraph 19 of its factum that the damages it received in 

Guerin took into account what the Federal Court described as a “very realistic contingency” that 

“in 1988, or at a later rental review period, the golf club may decide, because of the obviously 

high rent in sight, to terminate the lease”, and that the Club has not terminated the Lease.  

However: 

                                                 
32 Stated Case Schedule “E” at pp. 2-4, AR Vol. III, Tab 8E, pp. 2-4. 
33 Stated Case Schedule “A” at p. 2, AR Vol. II, Tab 8A, p. 9. 
34 BCSC RFJ paras. 110, 112, AR Vol. I, Tab 1, p. 42. 
35 Stated Case Schedule “B” – RFJ of Collier J. at p. 390, AR Vol. II, Tab 8B, p. 18. 
36 Stated Case Schedule “B” – RFJ of Collier J. at pp. 400, 437, AR Vol. II, Tab 8B, p. 28, 65; Stated 

Case Schedule “C” – FCA RFJ at p. 672, AR Vol. II, Tab 8C, p. 89. 
37 Stated Case Schedule “F” – RFJ of Joyal J. at p. 355, AR Vol. III, Tab 8F, p. 13. 
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(a) the Federal Court in Guerin also expressly took into account “[t]he possibility the 

present lease will remain in effect until its expiry in 2033”,38 and described the 

$10 million as “a global figure”.39  The Federal Court in Grant, after hearing the 

Band argue that the $10 million was too low in part because of the prospect of 

early termination (and thus that “special circumstances” existed militating against 

the striking of the Band’s claim as an abuse of process40), noted “in the measure 

possible in our adjudicative process whenever a court is called upon to deal with 

monetary compensation for financial grief or prejudice, the damages award 

appears to me, as it did to the Trial Judge [in Guerin] and to the several judges of 

the Supreme Court of Canada, to be fair and reasonable”.41 

(b) the Club’s most recent opportunity to terminate the Lease (a right it has under 

paragraph 3, “at the end of any of the fifteen year periods of the term hereof”42) 

was in 2003.  At that point, seven years had passed since the Band had introduced 

the present wording of s. 26(3.2) of the 1996 Bylaw,43 without any challenge from 

the Band to property assessments that took into account the Use Restriction.  

C. Property Assessment 

18. Property tax is determined by multiplying the “assessed” value of a property by the 

applicable tax rate.44  In 2011 the Band for the first time contended that, in assessing the value of 

the Property for property tax purposes, the Assessor is barred from considering the Lease’s 

restriction of the use of the Property to a golf and country club (as defined above, the “Use 

Restriction”). 

19. Property is assessed based on a combination of statutory provisions and generally 

accepted appraisal principles.  Generally accepted appraisal principles apply to property 

                                                 
38 Stated Case Schedule “B” – RFJ of Collier J. at p. 442, AR Vol. II, Tab 8B, p. 70. 
39 Stated Case Schedule “B” – RFJ of Collier J. at p. 441, AR Vol. II, Tab 8B, p. 69. 
40 Stated Case Schedule “F” – RFJ of Joyal J. at p. 381, AR Vol. III, Tab 8F, p. 39. 
41 Stated Case Schedule “F” – RFJ of Joyal J. at pp. 381-383, AR Vol. III, Tab 8F, pp. 39-41. 
42 Stated Case Schedule “A” at p. 2, AR Vol. II, Tab 8A, p. 9. 
43 Musqueam Indian Band Property Assessment By-Law, PR-96-01 (“1996 Bylaw”), Stated Case 

Schedule “J”, AR Vol. III, Tab 8J; Respondent’s Factum, Part VII, Tab F. 
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assessment “[i]n the absence of a statute or regulation [or bylaw] dictating methods and 

procedures for valuing real property”.45  The statutory regime prevails in the event of divergence. 

As the B.C. Court of Appeal said, the statutory regime “must supersede any common law 

principle that would work a result contrary to its application”.46   

20. Under generally accepted appraisal principles: 

(a) unless otherwise specified, value is what a willing buyer would pay to a willing 

seller for the fee simple title or freehold, rather than a leasehold interest.47 

(b) the use to which property can be put is a fundamental consideration in 

determining its value: “Market value is not inherent in the tangible real estate; 

value flows from the utility the real estate offers. Thus, it can be said that market 

value is nothing more than a measure of utility”.48   

(c) when determining market value, the “highest and best use” of a given property, 

not necessarily its actual use, should be considered.49 

(d) the highest and best use must be “legally permissible” as well as “physically 

possible” and “financially feasible”.50  In determining what is “legally 

permissible”, zoning bylaws, building codes and comparable land use 

regulations51 are to be taken into account.  Other factors which may be considered 

at common law include “agreements” with taxing authorities,52 and taxpayers’ 

                                                                                                                                                             
44 British Columbia (Assessor of Area #09-Vancouver Sea to Sky) v. Amacon Group, 2016 BCSC 146 at 

para. 10, RBOA Tab 9. 
45 BC Real Property Assessment Manual (Vancouver, B.C.: CLEBC, looseleaf) at §6.1, RBOA Tab 32. 
46 BCCA RFJ at para. 14, AR Vol. I, Tab 3, p. 103. 
47 Musqueam Indian Band v. Glass, 2000 SCC 52, [2000] 2 S.C.R. 633 (“Glass”) at paras. 9-14 

(McLachlin C.J.) and paras. 47-48 (Gonthier J.), RBOA Tab 22. 
48 J.D. Eaton, Real Estate Valuation in Litigation, 2d ed. (Chicago, Illinois: Appraisal Institute, 1995) at p. 

133, RBOA Tab 37. 
49 Ibid. at p. 103, RBOA Tab 37. 
50 BCSC RFJ at paras. 48-50, AR Vol. I, Tab 1, pp. 25-26; L. Dybvig, ed., The Appraisal of Real Estate, 

3rd Canadian ed. (Sauder School of Business, 2010) at pp. 12.2-12.6, RBOA Tab 36. 
51 Eaton, supra note 48 at p. 133, RBOA Tab 37. 
52 C.N.R. v. Vancouver (City), [1950] 4 D.L.R. 807 at p. 813, per O’Halloran J.A. for the majority, RBOA 

Tab 11.  
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agreements that are not made with taxing authorities but that would bind 

subsequent purchasers of the land.53   

21. The interpretation of the Band’s 1996 Bylaw must be understood in the context of the 

property assessment on lands in the province generally, and more specifically on reserve land.  

The Band’s factum addresses some but not all of this history, which is set out in more detail 

below.  What this history demonstrates is that there are four distinct periods relevant to the issues 

at bar: 

(a) From 1974 until 1985, assessment of lands in the province, both on and 

off reserve, was based upon the “actual value of the land”, without express 

provision for considering lease restrictions, pursuant to the provincial Assessment 

Act;  

(b) From 1985 to date, pursuant to amendments to the Assessment Act, the 

Assessor was required to also consider “any restriction placed on the use of the 

land and improvements by the owner of the fee”, i.e. to take into account use 

restrictions from a lease; 

(c) In 1991 the Band assumed jurisdiction over property assessment and 

taxation on the Reserve.54  The Band enacted a bylaw that continued to require 

consideration of restrictions placed on the use of the land; and 

(d) In 1996, the Band amended its bylaw.  From 1996 to 2011, the Property 

leased to the Club continued to be assessed based on use as a golf club.  In 2011, 

for the first time, the Band claimed the effect of the 1996 amendments was to 

require the leased Property to be assessed as developable residential land. 

 

                                                 
53 British Columbia (Assessor of Area No. 10 – Burnaby/New Westminster) v. Central Park Citizen 

Society (1993), 86 B.C.L.R. (2d) 24 (S.C.) (“Central Park”), Appellant’s Book of Authorities 
(“ABOA”) Tab 6. 

54 Indian Act, s. 83(1), Respondent’s Factum, Part VII, Tab C.  After the “Kamloops Amendments” were 
enacted, the B.C. government enacted the Indian Self Government Enabling Act, S.B.C. 1990, c. 52, to 
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(1) Provincial Assessment Act Pre-1985 

(a) Concerns About the Ability to Consider Use Restrictions in Leases 

22. Property assessment on Indian reserves in B.C. is not left to the common law.  From 1974 

until 1991, the assessment of property for tax purposes was governed by the B.C. Assessment 

Act.  That statute required (a) the names of non-tax exempt lessees of land held by tax exempt 

owners (such as the Crown) to be entered on the assessment roll and (b) that the lessee’s interest 

be valued at the “actual value of the land”.55   

23. Case law in the 1960s and 1970s predominantly interpreted this to require the Assessor to 

determine the value on which the lessee would be taxed as the freehold rather than leasehold 

value.56  In Ryan, for example, the B.C. Supreme Court held that “the assessment of leasehold 

interests in Crown lands must be based on the actual value of the lands and improvements as if 

such lands were owned in fee-simple by the occupier rather than merely being leased” but went 

on to express “great sympathy for the predicament in which [the taxpayer] finds himself”.57   

24. Part of the concern that arose in the case law was that a lessee subject to significant use 

restrictions on Crown land would be taxed on a value associated with a use he or she could never 

achieve.  The B.C. Court of Appeal in the present case described the concern of that time period 

to be that “ss. 34, 35 and 36 of the Assessment Act required that...[land and improvements held 

by the Crown, tax-exempt owners, or municipalities being leased to tax-paying occupiers] be 

assessed at their actual value, meaning without considering any reduced value attributable to 

what might be said to be contractual restrictions placed on the use of the land and improvements 

by the owner”.58  This could leave a tenant who was subject to the equivalent of zoning 

                                                                                                                                                             
facilitate transition to independent band taxation, and to avoid double taxation of interests on reserves: 
RBOA Tab 41. 

55 The B.C. Court of Appeal in this case did not determine whether “actual value” and “highest and best 
use” were necessarily the same, though the parties had proceeded on that assumption in formulating the 
stated case: BCCA RFJ at para. 34, AR Vol. I, Tab 3, p. 109. 

56 Lynn Terminals Limited v. North Vancouver (Corporation of the District of), SC 38 (27 June 1963), 
RBOA Tab 20; Northwest Holding Society v. Delta (Corporation of), SC 50 (4 June 1966 and 20 June 
1967), RBOA Tab 23; British Columbia (Assessment Commissioner) v. Ryan, [1979] B.C.J. No. 1966 
(QL) (S.C.) (“Ryan”), ABOA Tab 5. 

57 Ryan, supra note 56 at para. 14, ABOA Tab 5. 
58 BCCA RFJ at para. 16, AR Vol. I, Tab 3, p. 104. 
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restrictions imposed through a lease, not only paying taxes when the owner would not, but taxed 

at an assessed value far greater than the tenant’s permitted use could realize.   

(b) Whether Statutory Intercession Was Needed for Consideration of Use 
Restrictions 

25. Whether there was some room for Assessors at common law to consider use restrictions 

associated in some way with the leases under which non-exempt tenants occupied the assessed 

land, despite the freehold orientation, was never absolutely resolved in the case law.  In 

Northwest Holding Society59, it appeared that the Assessor may have taken certain such 

restrictions into account by analogy to municipal zoning.   

26. Standard Life, a case on which the Band relies at paragraphs 31 and 61 of its factum to 

suggest that at common law use restrictions in a lease must be disregarded, related specifically to 

whether the uneconomic rent for which the lease provided could be considered in valuing the 

property.60  The B.C. Court of Appeal expressly distinguished that from situations where “a 

restraint was placed on the use of the land itself”.61   

27. In Bullock’s, Inc. v. Security-First National Bank of Los Angeles,62 which this Court 

among others have cited in rejecting consideration of the tenant’s interest when valuing the 

freehold,63 the particular factor at issue was the rent.  The same court that decided Bullock’s later 

expressly confined its scope when addressing whether zoning restrictions specific to the business 

that, pursuant to the lease, a lessee carried out on the leased property, could be considered.64  The 

Court rejected the proposition that in the circumstances, “a ground lease lessor should not be 

required to share the risk of changes in the law which impact the business engaged in by the 

lessee”. 65   

                                                 
59 Supra note 56, RBOA Tab 23. 
60 Standard Life Assurance Company v. Assessor Area #01 – Capital, [1997] B.C.J. No. 972 (QL) (C.A.) 

(“Standard Life”), ABOA Tab 20.   
61 Ibid. at paras. 25-26, ABOA Tab 20.   
62 325 P.2d 185 (Cal. Dist. Ct. App. 1958), RBOA Tab 10. 
63 Glass, supra note 47 at paras. 38-39, RBOA Tab 22. 
64 Humphries Investments, Inc. v. Walsh, 202 Cal. App. 3d 766 (1988), RBOA Tab 17. 
65 A factor to which the Court pointed in demonstrating the landlord’s interest in the use undertaken was 

the fact that “the lessor insisted any improvements would remain on the property when the lessee 
vacated: ‘Upon the expiration or any sooner termination hereof, title to all improvements constructed 
and/or placed upon the demised premises by Lessee shall pass to Lessor.’”  In the present case, the 
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(2) 1985 Amendment to B.C. Assessment Act 

28. A few years after the Ryan judgment, the B.C. Legislature amended the Assessment Act 

to clarify that use restrictions were to be taken into account in assessing property for tax 

purposes. In 1985, the Legislature amended the provincial Assessment Act through the 

introduction of s. 26(3.2), which provided that “[w]here the land and improvements are liable to 

assessment under section 34, 35 or 36, the Assessor shall include in the factors that he considers 

under subsection (3), any restriction placed on the use of the land and improvements by the 

owner of the fee”.66  Section 34 of the Assessment Act was a section that provided that land in 

which the Crown held the fee but which was held or occupied other than by or on behalf of the 

Crown, or land which was held in trust for an Indian band but occupied by a person who was not 

an Indian, “shall be entered in the assessment roll in the name of the holder or occupier thereof, 

whose interest shall be assessed at the actual value of the land and improvements determined 

under section 26”. 

29. The explanatory note which accompanied the first reading 1985 amendment provided 

that s. 26(3.2) was “[f]or clarification and requires assessor to consider land use restrictions 

contained in Crown and other leases used by exempt landholders when assessing the property in 

the name of the lessee”.67  The note refers to the amendment being for “clarification”, which 

suggests that the legislature recognized the possibility that restrictions in leases could already be 

taken into account but that there was sufficient uncertainty to warrant action being taken. 

30. Correspondingly, on second reading the Minister of Finance said68: 

                                                                                                                                                             
Lease provides that the Club has the right to remove improvements on termination of the Lease.  
However, a management consultant who testified for the Band in a 2005 rent arbitration under the Lease 
said: “I think first of all I’ve never seen anybody roll up greens or irrigation systems or take that away, 
so I suspect the golf course isn’t going to change a lot.  So at the end of the term you’re either going to 
bulldoze the golf course and do some other development or you’re going to leave the golf course”: 
Stated Case Schedule “I”, AR Vol. III, Tab 8I, p. 88. 

66 Assessment and Taxation (Miscellaneous Amendments) Act, 1985, S.B.C. 1985, c. 20, s. 5, Appellant’s 
Factum, Part VII, Tab H. 

67 Bill 6 - Assessment and Taxation (Miscellaneous Amendments) Act, 1985 (underlining added), 
Respondent’s Factum, Part VII, Tab A. 

68 Debates of the Legislative Assembly (Official Report) Hansard, May 3, 1985, p. 5934 (underlining 
added), RBOA Tab 35. 
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The bill also contains a measure [s. 26(3.2)] which specifies that properties held 
under a Crown lease or similar arrangement with an exempt property holder are to 
be assessed at their value for those uses permitted by the lease. Mr. Speaker, this 
simply means that lease restrictions or restrictive covenants which are used as a 
type of zoning on Crown land will have the same effect on assessed value as 
municipal zoning restrictions.  This measure was also suggested by a number of 
citizens of the province, most notably, I think, by members of the British 
Columbia Fishing Camp Operators’ Association. 

31. The Band concedes at paragraph 23 of its factum that “the...concept used in the 

provincial legislation” by 1991 was “assessment of the leasehold, as opposed to the fee simple, 

interest in certain circumstances”.   

32. When the Band assumed jurisdiction over property assessment in its 1991 bylaw (the 

“Original Bylaw”),69 it included its own version of s. 26(3.2), with that same numbering: 

“[w]here the [land] and improvements are liable to assessment under section 34, 35 or 36, the 

assessor shall include in the factors that he considers under subsection (3), any restriction placed 

on the use of the land and improvements by an interest holder of the land”.   

33. The only purpose of s. 26(3.2) was to ensure that use restrictions in leases could be taken 

into account.  As reflected in the commentary on second reading, it was clear that municipal 

zoning restrictions could already be taken into account without statutory intercession.  

(3) Original Bylaw 

34. The Band says at paragraph 23 of its factum that in the Original Bylaw, it “adopted the 

same concept used in the provincial legislation...(i.e., assessment of the leasehold, as opposed to 

the fee simple, interest in certain circumstances)”.  This was a reasonable approach in order to 

avoid the unfairness which the B.C. Supreme Court had identified in Ryan and against which the 

provincial Legislature had reacted by introducing s. 26(3.2).   

35. It follows that under the Original Bylaw, s. 26(3.2) allowed the Use Restriction to be 

taken into account in valuing the Property for property tax purposes.  That property assessment 

in turn underpinned the tax that the Club would pay, when multiplied by the tax rate that the 

                                                 
69 Musqueam Indian Band Assessment By-Law, December 12, 1990 (“Original Bylaw”), Respondent’s 

Factum, Part VII, Tab E. 
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Band set through its bylaws as well.  No tax at all would have been payable if the land were 

simply held by a Band member under a certificate of possession, if it were the unleased property 

of the Band (or the property of an organization owned or controlled by the Band, including a 

Band business),70 or if it were held by the federal Crown after the surrender but not yet leased.71   

36. The Band at paragraph 101 of its factum accuses the Club of having “received a 

substantial discount on the taxes that ought to be paid, amounting to a windfall”.  However, 

without the lease of the Property by the Club or another non-tax exempt tenant, the Band could 

have received no tax at all.  Further, it is not that providing for the consideration of use 

restrictions in leases always benefits the tenant: it depends on the restriction at issue.  As the B.C.  

Property Assessment Appeal Board recently said in considering use restrictions in a lease of 

other Crown land:72 

Simply because a lease has use restrictions does not mean that the property is 
worth less, or a different amount.  Use restrictions exist in the public domain. 
 Zoning, for example, can provide for consistent use and prevent adverse use of a 
fee simple property.  So the fact that use restrictions exist in the lease does not of 
itself lead to a loss in value.  

(4) 1996 Bylaw 

37. The Band now says that changes in its 1996 Bylaw “reinstated the general principle of 

assessment law that the fee simple interest, and not a leasehold interest, is the basis of 

assessment”.73  These changes are examined in detail under the heading the “Argument” below.  

D. Framework Agreement 

38. The Band includes in its factum several paragraphs (25-28, 65 and 72) regarding the 

Framework Agreement on First Nations Land Management (the “Framework Agreement”), 

                                                 
70 Stated Case Schedule “J” – Musqueam Indian Band Property Assessment Bylaw, PR-96-01, s. 58, AR 

Vol. III, Tab 8J, p. 117; Respondent’s Factum, Part VII, Tab F. 
71 Under s. 125 of the Constitution Act, 1867, “No Lands or Property belonging to Canada or any 

Province shall be liable to Taxation”, RBOA Tab 40.  This constitutional limitation not only applies to 
the federal and provincial governments, but also prohibits Indian Band Councils from taxing other 
levels of government: Westbank First Nation v. British Columbia Hydro and Power Authority, [1999] 3 
S.C.R. 134 at paras. 20, 45-46, RBOA Tab 28. 

72 Beleznay v. Assessor of Area #08 – Vancouver Sea to Sky Region, 2014 PAABBC 20141389 at para. 
47, RBOA Tab 8. 
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suggesting that the Framework Agreement influenced the wording of the 1996 Bylaw or that the 

1996 Bylaw must at least be interpreted in the context of the Framework Agreement.  The 

Framework Agreement, however, has no application to the case at bar. 

39. The first time that the Band raised its entry into the 1996 Framework Agreement as an 

explanation for changes in the 1996 Bylaw was in its reply argument before the B.C. Supreme 

Court.  The 1996 Bylaw, including its preamble, does not mention the Framework Agreement.74  

Section 18.3 of the Framework Agreement detached it from the context of property assessment 

and taxation, making clear that “[a] land code [for which the Framework Agreement provides] 

will not address taxation of real or personal property or of immovables or movables” and that 

“[s]ection 83 of the Indian Act will continue to apply”.75 

40. The Band suggests that the 1996 Bylaw recognized new Band powers.  However, 

significant additional steps had to be taken before any band could exercise any powers at all 

under the Framework Agreement: federal implementing legislation had to be enacted in order to 

ratify the agreement (which did not occur until 1999: First Nations Land Management Act 

(“FNLMA”)76), and any given band signatory to the Framework Agreement, if it chose to pursue 

this new opportunity, had to draft and secure approval of a land code.  In 2001, the B.C. Supreme 

Court struck the claim of leaseholders on another portion of the Reserve based on their concerns 

“if the Band seeks to use powers under [the FNLMA]” as there was “no present foundation for 

any claim...The plaintiffs cannot point to any action which has been taken by any of the 

defendants which gives rise to any claim at the present time”.77  In 2003 the B.C. Court of 

Appeal upheld the order striking out the claim, noting the speculative nature of any transfer of 

power from the federal Crown.78  The Band notes at footnote 37 of its factum that in 2012, the 

Band’s members approved its land code, but as the B.C. Court of Appeal noted in this case “it 

was not in effect when the stated case was heard the following year”.79  

                                                                                                                                                             
73 Appellant’s Factum at para. 24. 
74 Stated Case Schedule “J”, AR Vol. III, Tab 8J, p. 117; Respondent’s Factum, Part VII, Tab F. 
75 Framework Agreement, ABOA Tab 24. 
76 S.C. 1999, c. 24, Appellant’s Factum, Part VII, Tab J. 
77Chapman v. Her Majesty the Queen, 2001 BCSC 420 (“Chapman SC”) at para. 83, RBOA Tab 13, 

aff’d Chapman v. Canada (Minister of Indian and Northern Affairs), 2003 BCCA 665 (“Chapman 
CA”) at para. 43, RBOA Tab 14. 

78 Chapman CA at para. 43, RBOA Tab 14. 
79 BCCA RFJ at para. 26, AR Vol. I, Tab 3, p. 107. 
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41. In its reasons for judgment in this case, the Court of Appeal duly wrote:80 

The Band’s contention that s. 26(3.2) was amended as it was in 1996 because of 
the Band’s expectation of being granted the ability to restrict the use of reserve 
land without having to surrender such to the Crown is difficult to accept, 
particularly if that is said to be the only reason for the amendment in the wording 
of the section.  It would mean that what was a functioning provision of the by-law 
as passed in 1990 (that served for five years to affect the assessed value of land 
and improvements) was to have no effect until such time as the Band’s 
expectations might be realized. That would not appear to be a sound basis on 
which to approach the interpretation to be given to the section. 

42. The Band argues that changes in its 1996 Bylaw were intended to exclude consideration 

of “leasehold interests”.  Therefore potential lease-related powers under the FNLMA were 

irrelevant and essentially what the 1996 Bylaw would have been intended to capture was other 

land use powers.  However: 

(a) general appraisal principles or other parts of the 1996 Bylaw would be sufficient 

to allow for consideration of such powers if they affected the fee simple interest.81  

At paragraph 62, the Band interprets s. 26(3.2) to mean that “if a restriction on the 

use of land and improvements is to be included in the factors that may be 

considered by the Assessor under s. 26(3), it can only be a restriction ‘placed...by 

the band.’”  This is not quite right.  This is the only kind of restriction that can be 

considered under s. 26(3.2), but the assistance of s. 26(3.2) is only required for 

those restrictions which cannot otherwise be considered.  The types of restrictions 

that would affect fee simple owners as well, such as zoning, do not depend on s. 

26(3.2). 

(b) in any event, had the Band wished to acknowledge such powers in its bylaw 

though not necessary to do so, 1996 did not mark a turning point that would have 

led the Band to do so then if not in its Original Bylaw.  If the Band had intended 

to capture its own zoning powers within s. 26(3.2), it could have done so in the 

Original Bylaw. While the Framework Agreement also recognized that the Band 

                                                 
80 BCCA RFJ at para. 30, AR Vol. I, Tab 3, p. 108. 
81 Central Park, supra note 53, ABOA Tab 6; Ross v. Assessor of Area #10 – Burnaby/New Westminster, 

2000 BCCA 5 at para. 15, RBOA Tab 24. 
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could exercise zoning powers, so had s. 81 of the Indian Act, which provided that 

subject to ministerial disallowance, the council of a band could make bylaws for 

purposes including “(g) the dividing of the reserve or a portion thereof into zones 

and the prohibition of the construction or maintenance of any class of buildings or 

the carrying on of any class of business, trade or calling in any zone”.   

E. This Proceeding 

43. Assessments of property are made every year.  The Band appealed against the 2011 

assessment of the Property to the Band’s Board of Review82 but not against any earlier 

assessments of the Property though those assessments also took into account the Use Restriction.  

If the Property were to be valued as residential, as the Band urges, rather than in light of its 

restriction to golf course use, the tax implications would be enormous.83 

44. Assuming that at common law a use restriction in a long-term lease does not already 

affect valuation of the freehold, the narrow question on this appeal is whether changes that the 

Band made in the 1996 Bylaw, which remains in place, “reinstated the general principle of 

assessment law that the fee simple interest, and not a leasehold interest, is the basis of 

assessment”.84  The Band claimed for the first time in respect of the 2011 assessment that its 

1996 changes had had this effect.  The Club (and, to date, each of the Assessor, the B.C. 

Supreme Court and the B.C. Court of Appeal) disagree and say the Use Restriction can be taken 

into account in assessing the Property.   

                                                 
82 Stated Case Part 1 at para. 1, AR Vol. II, Tab 8, p. 2. 
83 BCCA RFJ at para. 1, AR Vol. I, Tab 3, p. 99. 
84 Appellant’s Factum at para. 24. 
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PART II - STATEMENT OF ISSUES 

45. The central issue on this appeal is whether the Use Restriction in the Lease is a 

“restriction” that is “placed...by the band” within the meaning of s. 26(3.2) of the 1996 Bylaw, 

such that the Assessor may take it into account. 

46. At paragraph 42 of its factum, the Band characterizes the “central issue” as “the exercise 

of the Band’s governance authority over its reserve lands through the proper interpretation and 

application of subsections 26(1), (3) and (3.2) of its Bylaw”.  However, no one disputes the 

existence or importance of the Band’s authority to govern property assessment on the Reserve, 

subject to ministerial approval of its bylaws.  The Notice of Stated Case expressly acknowledged 

that “the band has jurisdiction over property taxes on its reserve lands”,85 and the B.C. Court of 

Appeal likewise recognized that “the Band assumed jurisdiction over assessment and taxation” 

and that “[t]he [1996 B]y-law governs the 2011 assessment”.86  Indeed, as quoted earlier, the 

Court of Appeal recognized that the Band’s chosen wording “must supersede any common law 

principle that would work a result contrary to its application”.87   

47. The Respondent accepts that “the proper interpretation and application” of the Band’s 

bylaw is at the heart of this appeal.  This interpretation requires a consideration of the language 

of the bylaw in light of the legislative history of the bylaw, the implications of the legal 

restrictions on alienation of Aboriginal interests in reserve lands, and the unreality of an 

argument that a legislative intent that is said to have existed in 1996 was not discovered until 

2011. 

48. Another way of expressing the issue is whether the relatively minor changes in the bylaw 

in 1996 should be interpreted in 2011 as requiring a lessee in the 53rd year of a 75 year lease to 

pay property taxes based upon a use it was prohibited by the lease to undertake. 

                                                 
85 Stated Case Part 1 para. 10, AR Vol. II, Tab 8, p. 3. 
86 BCCA RFJ at para. 4, AR Vol. I, Tab 3, pp. 100-101. 
87 BCCA RFJ at para. 14, AR Vol. I, Tab 3, pp. 103-104. 
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PART III - STATEMENT OF ARGUMENT 

A. Introduction 

49. The narrow issue on this appeal is whether the 1996 Bylaw amendments barred the 

Assessor from doing what it could under the Original Bylaw: consider the Use Restriction when 

assessing the Property.  The Band seeks nothing short of remission of the case to the Musqueam 

Indian Band Board of Review “with the direction that the [Use Restriction] may not be 

considered in assessing the Property’s actual value”.88  The changes made in the 1996 Bylaw 

could not have had this profound effect. 

50. At paragraph 47 of its factum, the Band says that in order to understand the 1996 Bylaw, 

the words should be read in accordance with the principle that “the words of an Act” should be 

read “in their entire context, in their grammatical and ordinary sense harmoniously with the 

scheme of the Act, the object of the Act, and the intention of Parliament”.  The analysis below 

follows these precepts; the Band’s does not.  Further, the Band takes inconsistent positions, 

sometimes urging that its supposedly “clear and plain” language89 prevail90, and at other times 

seeking that context as far-flung as the United Nations Declaration on the Rights of Indigenous 

Peoples be taken into account.   

51. The Band accuses the B.C. Court of Appeal of applying a “double standard” in this case, 

taking a different approach to the interpretation of the 1996 Bylaw than it would to provincial 

legislation.  However, the only argument ever made in this case for treating Indian bands 

differently than federal or provincial legislators was advanced by the Band itself.  The Band’s 

argument before the B.C. Supreme Court on the stated case included that “[i]f there is any 

ambiguity in the correct interpretation of the Bylaw...that ambiguity must be resolved in favour 

of the Band”.91 

                                                 
88 Appellant’s Factum at para. 107(b) (underlining added). 
89 Appellant’s Factum at paras. 1, 80. 
90 This failure to consider context is the position that troubled the Canadian Association of Native 

Development Officers in making its application for leave to intervene. 
91 BCSC RFJ at para. 124, AR Vol. I, Tab 1, p. 45. 
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B. Minimal Changes in the 1996 Bylaw 

(1) What Remained the Same in 1996 

52. In paragraph 30 of its factum, the Band highlights certain points that changed in the 1996 

Bylaw, but does not mention what remained the same.   It is the continuity as well as the minor 

nature of the changes that negate any intention to remove use restrictions from consideration in 

property assessment.  In short, in the 1996 Bylaw the Band preserved the wording and format of 

the Original Bylaw that provided for consistency with the provincial assessment legislation. 

53. First and foremost, the Band kept s. 26(3.2) in the 1996 Bylaw, with the modifications 

addressed under subheading (2) below.  The Band retained this section though: 

(a) its origins in the provincial Assessment Act were to address the consideration of 

use restrictions in leases, including leases on Indian reserves;  

(b) when incorporated into the Original Bylaw, s. 26(3.2) is conceded92 by the Band 

to have been part of a regime that allowed leasehold interests to be considered; 

and 

(c) it was not necessary to retain the section to empower the Assessor to take into 

account restrictions such as zoning associated with fee simple properties; such 

restrictions could be taken into account in any event. 

54. Had the Band wished to disavow the concept of taking use restrictions in leases into 

account for the purpose of property assessment, it could easily have deleted s. 26(3.2) from the 

1996 Bylaw.  It could thereby have returned to the situation which had raised the concerns of the 

B.C. Supreme Court in Ryan and which the provincial Legislature had sought through s. 26(3.2) 

to address. 

55. Second, once the Band decided to retain s. 26(3.2), it made no overt attempt to limit its 

application.  To the contrary: 

                                                 
92 Appellant’s Factum at para. 23. 
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(a) It retained within s. 26(3.2) the broad word “restriction” as the matter for the 

Assessor to take into account.  In its ordinary meaning, “restriction” is simply 

“something that restricts”,93 which the Use Restriction in the Lease certainly does.  

Not only is this the ordinary meaning of “restriction”, but contrary to the Band’s 

argument, it is also the meaning of “restriction” in the property assessment 

context.  “Restriction” is used in the provincial Assessment Act and was used in 

the Original Bylaw to capture use restrictions in leases.  The bylaw amendments 

did not suggest any more limited meaning, for example by replacing “restriction” 

with the “restrictive covenant” discussed in the case law on which the Band relies 

at paragraph 50 of its factum. 

(b) Within s. 26(3.2), the Band kept the word “any” before “restriction”, as in the 

provincial Assessment Act.  “Any” means “one or more indiscriminately of 

whatever kind”.94  Through retention of the word “any”, the Band underlined the 

breadth of the restrictions that the Assessor could take into account. 

(c) The Band did not expand s. 26(3.3) to add to the types of restrictions that could 

not be taken into account under s. 26(3.3).  Section 26(3.3) provides: “The 

duration of the interest of an interest holder, or the right of an interest holder or 

any other person to terminate that interest, is not a restriction within the meaning 

of subsection (3.2).”  Subsection 3.3 is the obvious place to specify that 

“restrictions which arise under leases” are “not a restriction within the meaning of 

subsection (3.2)”, if that had been the true intent of the amendments 

56. Further continuity between the 1996 Bylaw and its antecedents in the Assessment Act and 

the Original Bylaw is apparent from the fact that in 1996, the Band kept the elaborate numbering 

scheme that closely affiliated the Band bylaws with the past.  This is so even though it meant that 

in order for the bylaw valuation provisions to start at the same section number as in the 

provincial Assessment Act, the drafters had to omit a substantial group of section numbers (in the 

Original Bylaw, moving directly from “15(2)” to “26”, and in the 1996 Bylaw, moving directly 

from “16(3)” to “25.1”, a section which by 1996 had been added to the provincial legislation. 

                                                 
93 http://www.merriam-webster.com/dictionary/restriction, RBOA Tab 31. 
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Further, the drafters preserved in the 1996 Bylaw the odd decimal placements that had resulted 

from the 1985 amendment of the Assessment Act.  This meant that like the Original Bylaw, the 

1996 Bylaw incorporated a s. “26(3.2)” and a s. “26(3.3)”.  This inelegant numbering manifested 

a continued connection with the provincial regime. 

(2) What Changed in the 1996 Bylaw 

57. Of course, the 1996 Bylaw and the Original Bylaw are not the same.  There were two 

types of changes made in the 1996 Bylaw: (a) changes that incorporated amendments made 

between 1990 and 1996 to the provincial Assessment Act; and (b) other alterations.  Those two 

kinds of changes are examined below, but neither served to bar consideration of use restrictions 

in leases under s. 26(3.2). 

(a) Changes Following the Provincial Assessment Act 

58. At paragraph 32 of its factum, the Band includes a table that shows three columns, 

“Provincial Assessment Act, as it stood in 1990”, “Musqueam’s Original 1990 Bylaw”, and 

“Musqueam’s Bylaw, after the 1996 Amendments”.  The changes between “Musqueam’s 

Original 1990 Bylaw” and “Musqueam’s Bylaw, after the 1996 Amendments” should not be 

taken as changes which the Band had taken to depart from the provincial Assessment Act.  What 

the Band has not included is a column headed “Provincial Assessment Act, as it stood by the 

1996 Bylaw”.  Certain of what did change in the 1996 Bylaw was clearly intended to catch up 

with and incorporate changes that the provincial Legislature had made between 1990 and 1996 to 

a statute that the Band concedes at paragraph 23 of its factum uses “the...concept...[of] 

assessment of the leasehold, as opposed to the fee simple, interest in certain circumstances”. 

(i) Actual Value 

59. One of those changes to the provincial statute is noted in footnote 45 of the Band’s 

factum.  There, the Band says that the provincial version of s. 26(1) of the Assessment Act was 

amended in 1992 “to define ‘actual value’ as the ‘market value of the fee simple interest in land 

and improvements’”.  When in its 1996 Bylaw the Band likewise clarified the meaning of “actual 

                                                                                                                                                             
94 http://www.merriam-webster.com/dictionary/any, RBOA Tab 30. 
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value”, to provide that “[i]n this bylaw ‘actual value’ means the market value of the fee simple 

interest in land and improvements as if the interest holder held a fee simple interest located off 

the reserve”, that is not a departure from the provincial regime.  Rather, it is an adaptation of the 

provincial wording to the reserve context. 

60. Even after “fee simple” was specifically incorporated into the provincial definition of 

“actual value”, use restrictions in leases have repeatedly been taken into account under s. 26(3.2) 

(now s. 19(5)) of the provincial Assessment Act.  This interpretation and application of the 

section have repeatedly been upheld by the Property Assessment Appeal Board (to which the 

B.C. Court of Appeal has found that deference should generally be given when it is interpreting 

and applying its governing statute and regulations95) and the B.C. Supreme Court when related 

issues have reached that forum.  Examples of cases in which this has occurred include the 

following: 

Case Background Relevant Analysis 

Assessor of Area #08 v 
Western Stevedoring Co. 
Ltd.96 

The Vancouver Port Authority 
administered waterfront property 
for the property owner, the federal 
Crown, and leased it to a non-
exempt taxpayer. The lease 
provided that the lessee “must use 
the premises in a first class manner 
primarily as a forest products 
terminal”” (BCSC paras. 3, 8). 

The Board noted that “[a] 
restriction on use in a Crown 
lease...is a factor that the 
Assessor must consider” 
(PAAB para. 65).  The Court 
said: “It seems to me clear that 
the restrictions placed on the 
[taxpayer] by the lease … are 
a restriction on use within the 
terms of section 19(5)” (BCSC 
paras. 41, 43). 

Chevron Canada Limited 
v. Assessor of Area #10 – 
North Fraser Region97 

The Vancouver Port Authority 
leased land to a non-exempt 
taxpayer.  The “lease restricts the 
use of the property to a facility for 
the shipping of bulk petroleum 
products” (para. 9). 

“Section 19(5) requires that in 
determining the actual value 
of occupied Crown land, the 
assessor must consider any 
restrictions on the use of land 
imposed by the Crown...” 
(para. 25). 

                                                 
95 Weyerhaeuser Company Ltd. v Assessor of Area No. 04 – Nanaimo Cowichan, 2010 BCCA 46 at paras. 

28-47, RBOA Tab 29. 
96 2005 PAABBC 20050019, 2006 BCSC 509, RBOA Tabs 1 and 2. 
97 2006 PAABBC 20062598, RBOA Tab 15. 
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Case Background Relevant Analysis 

BC Rail Partnership v. 
Area 0898 

A revitalization agreement and lease 
set out permitted and restricted uses.  
In summary, the “use of the 
Properties is restricted to the broad 
array of railway uses” (paras. 7-10). 

“The Board must...consider 
the restrictions on use 
contained in the Lease 
Agreements in determining 
actual value” (para. 24). 

Vancouver Pile Driving 
Ltd. v. Assessor of Area 
#08 – Vancouver Sea to 
Sky Region99 

Federal Crown land administered by 
the Vancouver Port Authority was 
leased to a non-exempt taxpayer.  
The lease required that the premises 
be used “for a marine oriented and 
general construction business’” 
(PAAB para. 40). 

The Board found that “[i]n 
determining the actual value 
of the property here, we must 
determine the market value of 
the fee simple interest, taking 
into account any restriction on 
the use of that property as set 
out in the lease or other 
documents” (PAAB paras. 66-
72).  The Court affirmed 
(BCSC para. 146). 

Assessor of Area #09 – 
Vancouver v. UBC 
Property Trust100 

UBC Property Trust, a tax-exempt 
entity, leased property to a non-
exempt tenant. The lease “included 
a restriction on use which states: 
‘Use – The Tenant will not use the 
Leased Premises except for the 
storage of equipment and the 
manufacture of concrete 
formwork’” (BCSC para. 3). 

The Board noted that “section 
19(5)...is clear in its direction 
to the Assessor to consider the 
use restriction in the lease...” 
(PAAB para. 27).  The Court 
upheld the Board’s decision, 
noting that “under s. 19(5) the 
restrictions on use must be 
considered” (BCSC paras. 25, 
31). 

Low v. Area 08101 The provincial Crown leased lots to 
individual leaseholders. “The leases 
restrict the use of the Lots to 
seasonal recreational use” (para. 
10). 

“In the case of the Lots, the 
Crown has imposed a 
restriction on the type of 
frequency of use, namely 
seasonal recreational use … I 
agree that the restriction on 
use falls under Section 19(5) 
of the Act and as such must be 
considered when estimating 
actual value” (para. 20). 

                                                 
98 2007 PAABBC 20070004, RBOA Tab 7. 
99 2007 PAABBC 20070069, aff’d 2008 BCSC 810, RBOA Tabs 26 and 27. 
100 2007 PAABBC 20070232, aff’d 2008 BCSC 822, RBOA Tabs 3 and 4. 
101 2011 PAABBC 20101818, RBOA Tab 19. 
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Case Background Relevant Analysis 

BC Ferry Services Inc. v. 
Assessor of Area #08102 

The owner of property, the Province 
of British Columbia, restricted the 
use of property on which a non-
exempt taxpayer operated.  Due to 
the provisions of certain legislation 
and a contract, “the only permitted 
use is as a ferry terminal” (para. 
15). 

“Because of s. 19(5) of the 
Assessment Act we are bound 
to consider any restriction 
placed on the use of the land 
and improvements by the 
owner of the fee, in this case 
the Crown” (paras. 16, 32). 

Decosse v. Assessor of 
Area #08 – Vancouver 
Sea to Sky Region103 

The Crown leased property to non-
exempt taxpayers, though those 
taxpayers do not appear to have 
provided evidence as to the 
existence of use restrictions in the 
lease. 

The Board noted: “The only 
consideration to be taken into 
account is the designated use 
or uses of the property as set 
out in the lease....” (paras. 6-7, 
20). 

(ii) Permitted Use 

61. A further change was made to the 1996 Bylaw to track amendments made between 1990 

and 1996 to the provincial Assessment Act: the addition of s. 25.1 to the 1996 Bylaw.  This 

change is not referred to in the Band’s table at paragraph 32 of its factum.  A “permitted use” 

reference had earlier been found in s. 26(1) of both the provincial legislation and the Original 

Bylaw, as is evident from the Band’s table.  

62. In the 1992 change, a s. 25.1 was added to the provincial Assessment Act to provide 

“[t]he actual value of property for an assessment roll is to be determined as if on the valuation 

date...(b) the permitted use of the property and of all properties were the same as on October 31 

following the valuation date”.104   

63. In the 1996 Bylaw, the Band also added s. 25.1, including the express acknowledgement 

that the “permitted use of the property” would be taken into account.105 

                                                 
102 2012 PAABBC 20120002, RBOA Tab 6. 
103 2013 PAABBC 20130645, RBOA Tab 16. 
104 Assessment and Property Tax Reform Act, S.B.C. 1992, c. 70, s. 7 (underlining added), Appellant’s 

Factum, Part VII, Tab F. 
105 Respondent’s Factum, Part VII, Tab F. 
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64. The B.C. Supreme Court below noted this wording and that “the Assessor and the Board 

must consider and cannot ignore the permitted use of the property”.106   

(b) Additional Changes 

65. In 1996, the Band made three additional changes to the Original Bylaw, but none of these 

accomplish the result that the Band now says they do. 

(i) Proviso in Section 26(3) 

66. One of the changes that the Band highlights in its 1996 Bylaw is its amendment of s. 

26(3) to add the words that are underlined below:  

In determining actual value, the assessor may, except where this bylaw has a 
different requirement, give consideration to present use, location, original cost, 
replacement cost, revenue or rental value, selling price of the land and 
improvements and comparable land and improvements both within and without 
the reserve, economic and functional obsolescence, the market value of 
comparable land and improvements both within and without the reserve, 
jurisdiction, community facilities and amenities, and any other circumstances 
affecting the value of the land and improvements provided such considerations do 
not conflict with subsection (1). 

67. The Band says at paragraphs 96 and 97 of its factum that “s. 26(3) of the Bylaw was 

amended...to reflect the general principle of assessment law that it is the unencumbered fee 

simple interest...that is to be valued”, “through the addition of the proviso [the underlined words] 

now contained in s. 26(3) of the Bylaw, which confirms the paramountcy of s. 26(1) and of fee 

simple valuation”.  The Band says at paragraph 30(c) of its factum that under the “new proviso”, 

“consideration of the factors set out in this subsection, which includes a restriction placed by the 

band under s. 26(3.2), must not conflict with the determination of actual value as set out in s. 

26(1)”.  This is not an accurate interpretation of s. 26(3) or its relationship with the other parts of 

s. 26 of the 1996 Bylaw. 

68. First, the words “provided such considerations do not conflict with subsection (1)”, which 

are found in s. 26(3), do not limit the application of s. 26(3.2).  On their face they limit only the 

                                                 
106 BCSC RFJ at para. 90, AR Vol. I, Tab 1, p. 38. 
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words “any other circumstances” in s. 26(3).107  If the Band were correct to say that the words 

applied to the whole section and excluded consideration of leasehold interests, s. 26(3) would be 

internally inconsistent, as it:  

(a) expressly allows the Assessor to consider “rental value”.108 In order to determine 

“rental value”, one must assume or look to a lease. 

(b) expressly allows the Assessor to consider “present use”,109 as distinct from the 

“highest and best use” which the Band argues is the meaning of s. 26(1).  

69. More fundamentally, even if the proviso on which the Band relies applied to s. 26(3) as a 

whole, it is not to s. 26(3) that one looks for limitations on what may be considered under s. 

26(3.2).  Rather, in drafting both the Original and 1996 Bylaws, the Band chose to limit s. 

26(3.2) by means of specific wording within s. 26(3.2) as well as the exclusion of certain 

restrictions from consideration in s. 26(3.3).   

70. The Band points to the fact that s. 26(3.2) provides that “[t]he assessor may include in the 

factors that he considers under subsection (3), any restriction placed on the use of the land and 

improvements by the band” (underlining added, to reflect the Band’s emphasis).  However, it 

would be circular for s. 26(3.2) to provide expressly for the consideration of certain factors under 

s. 26(3) only to make the consideration of those factors subject to a limitation found in s. 26(3).  

Section 26(3.2) is intended to communicate to the Assessor that the factors it lists may be 

considered.   

                                                 
107 Had the Band organized s. 26(3) into the lettered subparagraphs that the provincial Assessment Act 

now uses, this would be evident.  The provincial Assessment Act provides: 
In determining actual value, the assessor may, except where this Act has a different 
requirement, give consideration to the following: 
(a) present use; 
(b) location; 
(c) original cost; 
(d) replacement cost; 
(e) revenue or rental value; 
(f) selling price of the land and improvements and comparable land and improvements; 
(g) economic and functional obsolescence; 
(h) any other circumstances affecting the value of the land and improvements. 

108 “In determining actual value, the assessor may...give consideration to... revenue or rental value...” 
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71. If s. 26(3.2) were made subject to limitations in s. 26(3), there would be no point in 

having a separate section that provides what may be taken into account.  Subject to the proviso at 

the end of the section, s. 26(3) already provides that in addition to the specific items it lists, “any 

other circumstances affecting the value of the land and improvements” may be taken into 

account.  On the Band’s reasoning, s. 26(3.2) would be redundant. 

72. Second, even if the proviso were read as applying to s. 26(3.2), it would not add 

materially to a qualification that was already found in s. 26(3) (now s. 19(3)) of the provincial 

Assessment Act and in s. 26(3) of the Original Bylaw.  The words “provided such considerations 

do not conflict with subsection (1)” do not materially change or add to the words: 

(a) “In determining actual value, the assessor may, except where this Act has a 

different requirement, give consideration to the following” in s. 19(3) of the 

provincial Assessment Act; or  

(b) “In determining actual value, the assessor may, except where this bylaw has a 

different requirement, give consideration to...” in s. 26(3) of both the Original and 

1996 Bylaws. 

73. The factors set out in ss. 26(3) and (3.2) of the 1996 Bylaw must be taken to shape the 

meaning of “actual value” in s. 26(1).  In any event, however, if there is any conflict, s. 26(3.2) 

of the 1996 Bylaw must prevail: it provides specific confirmation that the Assessor may consider 

use restrictions in leases.  As noted in Sullivan on the Construction of Statutes, “[w]hen two 

provisions are in conflict and one of them deals specifically with the matter in question while the 

other has a more general application, the conflict may be avoided by applying the specific 

provision to the exclusion of the more general one.”110 

(ii) Change to Discretionary Wording 

74. Also in the 1996 Bylaw, the Band changed “shall” to “may” in s. 26(3.2), with the 1996 

Bylaw providing that the Assessor “may include in the factors that he considers under subsection 

                                                                                                                                                             
109 “In determining actual value, the assessor may...give consideration to present use...” 
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(3), any restriction placed on the use of the land and improvements by the band”.  This is 

different than the wording of the provincial Assessment Act and the Original Bylaw, which use 

the word “shall”. 

75. However, this change in wording does not impact the character of what may be 

considered, simply whether it must be considered. 

(iii) Placed “By the Band” 

76. A further change that the Band made in the 1996 Bylaw is that in s. 26(3.2), the Band 

changed “placed...by the interest holder” to “placed...by the band”. However, this change again 

did not exclude consideration of use restrictions in leases such as the Use Restriction. 

77. The Band’s change in wording is readily explicable on bases other than a desire to 

exclude consideration of leasehold interests.  The Band points at paragraph 23 of its factum to at 

least part of the reason for the change being that the Original Bylaw provision “was poorly 

worded and therefore unsatisfactory, since an interest holder (such as a lessee like the Club) 

could, acting unilaterally, reduce the assessed actual value – and thus its tax burden – by 

restricting its own use of the land” (underlining added).  The Band described this as a “drafting 

problem” which it “addressed” in the 1996 Bylaw (para. 24); it says it “specifically changed this 

possible consequence of the Original Bylaw through the 1996 Amendments to substitute the 

words ‘by the band’ for the provincial language of ‘by an interest holder of the land’” (para. 54).   

78. This issue was also identified by the B.C Court of Appeal.  The Court noted that the 

“interest holder” wording in the Original Bylaw was unsatisfactory because it would, of course, 

include a lessee that could, acting unilaterally, reduce the assessed value – and thus its tax burden 

– by restricting its own use of the land.  The Court described this problem as having been 

remedied in 1996 by the Band.111 

                                                                                                                                                             
110 6th ed. (Markham, Ont.: LexisNexis Canada Inc., 2014) at pp. 363-367, RBOA Tab 39.  See also 

Edward Beal, Cardinal Rules of Legal Interpretation, 3d ed. (London: Stevens and Sons, Limited, 1924) 
at pp. 425-426, RBOA Tab 33. 

111 BCCA RFJ at para. 19, AR Vol. I, Tab 3, p. 105. 
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79. Clearly the lessee should not be able to drive down property assessments (and its 

consequent tax bill) by unilaterally restricting its use of the property.112  “By the band” 

accomplishes that objective (i.e., avoiding unilateral restriction by the lessee) without, as the 

Band contends, excluding restrictions that involve the Crown as intermediary.   

80. To the taxpayer, the Crown and Band are interchangeable, with the Band, for example, 

receiving rent and both negotiating and arbitrating the amount though the Crown is the signatory 

on the Lease.113   

81. Further, the words which the Band changed (“placed...by the band”) must be read in the 

context of leasing, which has from its outset been the focus of s. 26(3.2).  The only means by 

which the Band could lease land was through a lease involving the Crown.  This proposition not 

only derives from the Indian Act, but is confirmed by the Supreme Court’s decision in Guerin.  

Dickson J. (as he then was) in Guerin confirmed that a “[b]and is prohibited from directly 

transferring its interest to a third party.  Any sale or lease of land can only be carried out after a 

surrender has taken place, with the Crown then acting on the Band’s behalf”.114   

82. While at paragraph 91 of its factum the Band suggests that the Court of Appeal “confused 

the inability of the Band to enter into the Lease with a supposed inability to place a restriction on 

use”, s. 26(3.2) is only needed to address restrictions on use placed by means of a lease.   

83. Further, while the Band points to s. 38(2) of the Indian Act for the possibility that a 

surrender may be qualified, to translate the Band’s wishes into an obligation on the lessee this 

had to be done through the lease; the lessee is not a party to the surrender.   

84. The Band argues at paragraphs 53-54 of its factum that “[i]f a use provision ‘probably’ 

placed in the Lease by the Club is interpreted as a restriction placed by the Band, it would 

effectively enable the Club, as an interest holder, to place restrictions, as had been permitted in 

error by the Band’s Original Bylaw”.  The Band is saying that the Club “probably ‘placed’” the 

use restriction because a draft of the Lease in which the use restrictions are found was 

                                                 
112See, for example, BCSC RFJ paras. 60, 62, AR Vol. I, Tab 1, p. 30.  The Club is not contending that it 

should have a unilateral ability to change the value of the Property. 
113 Stated Case at paras. 3, 5, 9, Schedules “H”, “I” – AR Vol. II, Tab 8, pp. 2-3 and AR Vol. III, Tabs 

8H-8I, pp.52-116. 
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“probably” prepared by the Club’s solicitors.  There is no discussion in Guerin of which side 

raised the restriction.  Nowhere in the numerous cases that have considered s. 26(3.2) (now s. 

19(5)) of the provincial Assessment Act has there been any inquiry as to which party to a lease 

drafted any given provision as a measure of whether the section applies.  In any event, in the case 

at bar, it is clear that all parties recognized that the leased property was to be used as a golf club.   

85. The B.C. Court of Appeal appropriately considered the context and held as follows at 

paragraphs 28-29 of its reasons for judgment:115 

The circumstances under which the Crown and the Club entered into the lease 
were unusual in a legal context in that, although the Band wished to exercise its 
interest in the property by leasing it for the construction of a golf course, it could 
not do so; only the Crown could enter into a lease of the land.  But the Crown 
could not do that without the Band first surrendering the property as it did.  The 
Crown was clearly acting “on behalf of” the Band in entering into the lease, but it 
is not necessary that those words be read into s. 26(3.2) to establish the use of the 
property was a restriction placed by the Band.  The Band placed the restriction on 
the Club’s use of the property when it surrendered the property to the Crown.  
Certainly the actual wording of the surrender document could have been narrower 
than it was, but the broad terms on which the property was surrendered to be 
leased were circumscribed by the Band’s decision that it be used for the use to 
which it has been put for over 50 years.  The Crown could not have leased the 
property for any other use.  

Further, s. 26(3.2) would have to be read to mean “any restriction placed on the 
use of the land and improvements by or on behalf of the Band” in any event.  If it 
were otherwise, the section would be meaningless because the Band cannot 
unilaterally restrict the use of reserve land.  That must be done through the 
Crown.  The only interpretation that gives the section meaning is that when land 
is surrendered by the Band and the Crown then enters into a lease that restricts the 
use of the land it does so for and on behalf of the Band such that, in law, it is the 
Band that places the restriction on the land.  

(3) What Implications Should Be Drawn From the Changes 

86. The 1996 changes did not change the basis on which the Property should be valued for 

property assessment purposes.  To suggest that they did would be contrary to:  

(a) the certainty and predictability that the Band advocates; 

                                                                                                                                                             
114 Stated Case Schedule “D” – RFJ of Dickson J. p. 376, AR Vol. II, Tab 8D, p. 181. 
115 BCCA RFJ at paras. 28-29, AR Vol. I, Tab 3, pp. 107-108. 
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(b) the Band’s failure to challenge the continued consideration of the Use Restriction 

for 15 years; 

(c) the fact the Band said nothing of a change to the Club, even though the Club 

could have weighed this as a factor in its decision not to terminate the Lease in 

2003; and 

(d) the likely reaction of the minister responsible for approving property assessment 

bylaws if the Band had explained what it now says it intended. 

87. The Band argues at paragraph 64 of its factum that “when the language of a provision has 

been changed by an amendment, the change must be taken to have been made deliberately and 

must be presumed to have some significance”.  Even to the extent this flows, it does not mean 

that the significance is to reverse course with respect to the treatment of use restrictions in leases.  

The changes that would have been made to effect this result would have been different than the 

changes that in fact were made. 

88. Further, Professor Sullivan, whose text is cited on this point at paragraph 64 of the 

Band’s factum, notes that “[i]t is presumed far less strongly that the purpose of amending 

legislation is to bring about a substantive change in the law”.116  Section 45 of the federal 

Interpretation Act further provides that “[t]he amendment of an enactment shall not be deemed to 

be or to involve a declaration that the law under that enactment was or was considered by 

Parliament or other body or person by whom the enactment was enacted to have been different 

from the law as it is under the enactment as amended” and “[t]he repeal or amendment of an 

enactment in whole or in part shall not be deemed to be or to involve any declaration as to the 

previous state of the law”.117 

(a) Band’s Interest in Certainty and Predictability 

89. Band argues at paragraph 9 of its factum that the interpretation it seeks “will give 

Musqueam, and its taxpayers, certainty in managing their affairs” and that the B.C. Court of 

Appeal’s approach “leads to unpredictability”.  It lies poorly in the Band’s mouth to suggest this.  

                                                 
116 Sullivan, supra note 110 at p. 662, ABOA Tab 26. 
117 R.S.C. 1985, c. I-21, s. 45(2) and (3), Respondent’s Factum, Part VII, Tab D. 
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That predictability and certainty would certainly not have been accomplished by an about-face 

after 15 years had passed since the enactment of the 1996 Bylaw, and with no notice to the Club 

– including before its opportunity had lapsed to terminate the Lease before the commencement of 

the 2003-2017 lease period.118   

(b) Band’s Failure to Challenge 15 Years of Property Assessments 

90. Here, the Band says it deliberately changed its bylaw to exclude leases yet for 15 years 

did not object to the Assessor’s continued consideration of the Use Restriction in the Lease, on a 

property that covers more than one-third of the area of the Reserve.119  This is not credible. 

91. The Band alleges at paragraph 44(d) that the Court of Appeal “erred by: ...d) disregarding 

the annual nature of assessments and appeals”.  This is not so.  To the contrary, the Court of 

Appeal recognized the Band was appealing the 2011 assessment.  That meant that the Band had 

had, and did not use, 15 opportunities after introducing the 1996 Bylaw to challenge the 

Assessor’s continued reference to the Use Restriction in the Lease when assessing the Property.   

92. The Band is the taxing authority that drafted the bylaw and now vigorously advances an 

argument as to how it should properly be interpreted, including in light of the Band’s supposed 

intentions in 1996.  As expressed in Maxwell on the Interpretation of Statutes:120 

....It is obvious that the language of a statute must be understood in the sense in 
which it was understood when it was passed, and those who lived at or near the 
time when it was passed may reasonably be supposed to be better acquainted than 
their descendants with the circumstances to which it had relation, as well as with 
the sense then attached to legislative expressions. Moreover, the long 
acquiescence of the legislature in the interpretation put upon its enactment by 
notorious practice may, perhaps, be regarded as some sanction and approval of it. 

93. The Band suggests that the Court of Appeal’s approach would create a bar against 

appeals from one year to another.  Of course, no one suggests that a taxing authority loses the 

                                                 
118 Stated Case Schedule “A”, AR Vol. II, Tab 8A, p. 8; Stated Case Schedule “I”, AR Vol. III, Tab 8I, p. 

60. 
119 The Club leases 162 acres of 416, at the time of the Lease: Stated Case Part 1 at para. 1, AR Vol. II, 

Tab 8, p. 2; Stated Case Schedule “B” – RFJ of Collier J. at pp. 388-389, AR Vol. II, Tab 8B, pp. 16-17. 
120 P. St. J. Langan, Maxwell on the Interpretation of Statutes, 12th ed. (London: Sweet & Maxwell, 1969) 

at p. 264, RBOA Tab 38, as cited in Bayshore Shopping Centre Limited v. Nepean (Corporation of the 
Township of), [1972] S.C.R. 755 at pp. 767-768, RBOA Tab 5. 



- 34 - 
 

ability to appeal in later taxation years what it chooses not to appeal earlier.  The question is not 

whether, as a technical matter, the Band could appeal the 2011 assessment – clearly it could, and 

no application was made to strike that appeal – but whether the Court may take into account in 

evaluating an argument that the Band advanced regarding its intent in drafting the 1996 Bylaw 

prolonged conduct contrary to that interpretation. The Band’s failure to appeal confirms that its 

intent was not to achieve the result it now seeks.   

94. The Band contends that “[i]f the Court of Appeal’s reasoning...is applied to other 

assessment regimes, this will result in an untenable situation where interest holders would be 

required to challenge assessments each and every year on all possible grounds, so as not to bar or 

affect their opportunity for future challenges”.121  The concern that the Band raises is vastly 

overstated.  The issue arose in this case in what the B.C. Supreme Court noted was the 

“extremely unusual situation” of a lease with the taxing authority.122  It also arose in a context 

where the taxing authority was exceptionally familiar with the Lease, including as a result of 

extended litigation with respect to it; certainly the Band did not simply overlook for a number of 

years an isolated property about which an appeal might have been taken.   

95. In addition, the issue arose only where that taxing authority (and the drafter of the 

assessment provision at issue) chose vigorously to contend and set for itself the objective of 

proving that its intent was to do something that its practice belied.  To prohibit litigants from 

pointing to such practice in calling out legislators on such arguments would, no doubt, be 

convenient for legislators, but it would be contrary to established authority.   

96. To suggest, as the Band does at paragraph 102 of its factum, that to identify the shortfall 

would have required it to “police” the Assessor is absurd.   

97. At footnote 121 of the Band’s factum, the Band suggests that the Court should look at the 

affidavit of Allyson Fraser (sworn in the Band’s leave application) for an explanation as to why 

the Band chose to appeal when it did.  Ms. Fraser’s affidavit is not properly before the Court on 

this appeal.  Even if it were, however, it provides no explanation at all.  Ms. Fraser candidly 

notes that she was first elected to Musqueam Council 5 years after the enactment of the 1996 

                                                 
121 Appellant’s Factum at paras. 98, 100. 
122 BCSC RFJ at para. 62, AR Vol. I, Tab 1, p. 30. 
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Bylaw.123  Significant portions of the Band’s affidavit material simply restate the Band’s 

argument and are not admissible.124  

98. The Band points specifically to paragraphs 21-30 of Ms. Fraser’s affidavit.  In those 

paragraphs, Ms. Fraser refers to a property assessment notice that the Band received for an 

adjacent off-reserve property (“Block K”) in 2011 which showed it as having a higher value per 

acre for assessment purposes than did the Property.125  The inference that the Band may seek this 

Court to draw is that, reacting to this other notice, it understandably determined to appeal 

whereas the motivation or knowledge to do so may not have existed before. 

99. No such inference should be drawn.  First, the circumstances of Block K and the Property 

are different.  Nothing in the Assessor’s conduct in relation to Block K would reasonably have 

signalled to the Band an error in respect of the Property.  There is no suggestion of a lease (much 

less a lease with a use restriction) pertaining to Block K; it is described simply as “unimproved 

forest land”.126  Second, the Band unquestionably believed throughout that the Property has a 

much greater value when valued for residential purposes than if valued as a golf course.127   

100. It was not the Block K assessment that prompted the Band to appeal to the Musqueam 

Indian Band Board of Review in 2011.  Rather, one might reasonably surmise it was the fact that 

only in 2011 did the Band devise its theory of how the “by the band” wording introduced for one 

or more other reasons into the 1996 Bylaw could be interpreted in its favour. 

(c) Need for Ministerial Approval 

101. The Band’s suggestion that the 1996 Bylaw made dramatic changes to the property 

assessment framework, departing from both the provincial Assessment Act and the Original 

Bylaw, is also undercut by the need for ministerial approval in the case of property assessment 

bylaws. 

                                                 
123 Fraser Affidavit, para. 2. 
124 For example, Fraser Affidavit, paras. 35-37. 
125 Fraser Affidavit, paras. 26-29. 
126 Fraser Affidavit, para. 30. 
127 Stated Case Schedule “B”, AR Vol. II, Tab 8B, p. 13; Schedule “F” – RFJ of Joyal J., AR Vol. III, Tab 

8F, p. 9 and Schedule “I”, AR Vol. III, Tab 8I, p. 60; Fraser Affidavit, para. 27. 
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102. Section 83(1) of the Indian Act provides that the Band council “may, subject to the 

approval of the Minister, make” certain bylaws, including the 1996 Bylaw.128  This is an 

important element of the context.  Ministerial approval is intended to be a further brake on a 

band’s unilateral action: not only may the Minister say no, but s. 83(4) provides that even 

approval may be partial.  The requirement for ministerial approval has been described as “greatly 

alleviat[ing]” any concern about abuse.129 

103. There is no indication that when the Band sought and obtained the required approval for 

the 1996 Bylaw, it believed or explained to the Minister that the meaning of “restrictions 

placed...by the band” markedly differed (as the Band now contends) from the provincial 

assessment regime or that it was based on powers under the Framework Agreement which had 

not yet crystallized.  Indeed, had this been the case, the bylaw may well have been rejected for 

inconsistency, prematurity or both.   

104. The fact that the Minister may reject a bylaw in order “to further the general policies of 

the government”, to avoid inconsistency between bands, and to safeguard the interests of persons 

other than the band involved, is evident from the jurisprudence pertaining to bylaws under s. 81 

of the Indian Act.  The potential considerations open to the Minister with respect to s. 81 bylaws 

are broad even though s. 81 bylaws attract less rigorous scrutiny than bylaws under s. 83 (rather 

than requiring ministerial approval to come into effect, they come into force unless the Minister, 

under s. 82, disallows the bylaw within 40 days of its provision to him or her).130  Though in 

obiter, the Federal Court (Trial Division) provided an instructive analysis of the disallowance 

power in St. Mary’s Indian Band v. Canada:131 

Counsel for the applicants argued that in exercising that authority the Minister 
must, as a trustee for the Band, consider only the welfare of the Band.... 

I interpret the Minister’s disallowance power in subsection 82(2) as allowing the 
Minister to act on governmental concerns beyond those directly relevant to the 
Indian Band whose by-law is under consideration. I adopt the analysis of Mr. 
Justice Strayer [as he then was] in Twinn et al. v. Canada (Minister of Indian 

                                                 
128 Respondent’s Factum, Part VII, Tab C (underlining added). 
129 Canadian Pacific Ltd. v. Matsqui Indian Band (1999), 176 D.L.R. (4th) 35 at para. 28 (F.C.A.), per 

Marceau J.A., RBOA Tab 12. 
130 Indian Act, R.S.C. 1985, c. I-5, s. 82, Respondent’s Factum, Part VII, Tab C. 
131(1995), 127 D.L.R. (4th) 686, [1995] F.C.J. No. 1131 (QL) at paras. 17-19 (T.D.), RBOA Tab 25. 
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Affairs and Northern Development), [1987] 3 C.N.L.R. 118 (F.C.T.D.), at page 
120: 

Surely the purpose of empowering the minister to disallow bylaws 
is in part to enable him to take into account larger interests going 
beyond those of the Band itself . . . 

Although Mr. Justice Strayer was concerned with a disallowance which was 
described as being in the interest of all Indians generally, I consider his comments 
to be wide enough to encompass decisions taken by a Minister for social policy, 
political or financial reasons other than those directly relevant to Indians.... 

105. The Band has not sought to amend s. 26(3.2) to set out specifically what it now says “by 

the band” means.  There is no reason to conclude that federal ministerial approval would be 

granted if it were clear that the purpose of the amendment was to require the Club to be assessed 

for property taxes based on a use that was prohibited in the Lease – the very situation that had 

led to the insertion of s. 26(3.2) into the provincial assessment regime and the Original Bylaw.132 

C. Band’s Argument that the Court of Appeal Erred by “reading in words to the 
Bylaw, thereby undermining the Band’s governance authority and taxation jurisdiction” 

106. The Band alleges at paragraph 44(a) that the Court of Appeal “erred by: a) reading in 

words to the Bylaw, thereby undermining the Band’s governance authority and taxing 

jurisdiction”.  However, this was an alternative position on which the Court’s determination that 

the Use Restriction in the Lease was “placed by the band” did not depend.   

107. The Band quotes from paragraph 29 of the Court’s decision, in which it discussed 

“reading in”.  However, the Band omits to quote from paragraph 28, where the Court makes 

clear that its decision does not depend on the exercise of “reading in” at all.  At paragraph 28 the 

Court said the following:133  

The circumstances under which the Crown and the Club entered into the lease 
were unusual in a legal context in that, although the Band wished to exercise its 
interest in the property by leasing it for the construction of a golf course, it could 
not do so; only the Crown could enter into a lease of the land. But the Crown 

                                                 
132 In this regard, the Court of Appeal rightly noted, in the context of considering what is a “restriction” 

under s. 26(3.2), that had the Band sought to further narrow the meaning or applicability of what 
constitutes a “restriction” that may be considered, approval for its bylaw might then have become 
“questionable”: BCCA RFJ at para. 14, AR Vol. I, Tab 3, pp. 103-104. 

133 BCCA RFJ at paras. 28-29, AR Vol. I, Tab 3, pp. 107-108.  The Band recognizes both approaches at 
paragraph 7 of its factum. 
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could not do that without the Band first surrendering the property as it did. The 
Crown was clearly acting “on behalf of” the Band in entering into the lease, but it 
is not necessary that those words be read into s. 26(3.2) to establish the use of the 
property was a restriction placed by the Band. The Band placed the restriction on 
the Club’s use of the property when it surrendered the property to the Crown.   
 [underlining added] 

108. Even if the Court’s decision had turned on reading words into s. 26(3.2) of the 1996 

Bylaw, however, that would have been entirely appropriate.  The Band argues that the Court of 

Appeal’s approach was inconsistent with that it adopted in another case, Musqueam First Nation 

v. British Columbia (Assessor of Area #09 – Vancouver Sea to Sky Region).134  The Band argues 

that the Court of Appeal respects the “clear and plain language” of a provision of the provincial 

legislature but not of the Band. 

109. In the earlier decision, the Court of Appeal had declined to read the words “on behalf of 

the Crown” into a particular (and different) legislative provision.  The Court certainly did not say 

that the words “on behalf of” could never be read into a statutory provision.  Rather, in the 

circumstances of that case, it was inappropriate to do so.  In that case, a provision of the Taxation 

(Rural Area) Act135 had exempted from taxation “land and improvements vested in or held by 

Her Majesty or another person in trust for or for the use of a tribe or body of Indians, and either 

unoccupied, or occupied by a person in an official capacity or by the Indians”.  Contending that 

the subsection did not operate to exempt land owned by a First Nations-owned corporation off 

the reserve, the Assessor and the Attorney General of British Columbia appear to have argued 

that when the subsection said “another person”, it meant “another person on behalf of the 

Crown”.  The Court of Appeal rejected this interpretation only after considering, among other 

things, “The Statute as a Whole and its Historical Context” (one of the Court’s headings), as well 

as the legislative purpose and the detailed wording of the subsection.  None of this context 

applies to the interpretation and application of the words “by the band” in s. 26(3.2) of the 1996 

Bylaw.   

                                                 
134 2012 BCCA 178, ABOA Tab 12. 
135 R.S.B.C. 1996, c. 448, s. 15(1)(h), RBOA Tab 43. 
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D. Further Deficiencies in the Band’s Argument 

110. The Band’s analysis is also deficient in other respects.  When the Band argues at 

paragraph 49 of its factum that “[o]nly restrictions that run with the land and are binding on 

future purchasers are relevant for the purposes of tax assessments”, it is overlooking both the 

breadth of the wording and the context in which it is found.  None of the cases it cites in this 

regard, including the Central Park decision, were decided under s. 26(3.2) of the Assessment Act 

or either the Original Bylaw or the 1996 Bylaw.  Indeed, while s. 26(3.2) of the Assessment Act 

applies only to situations where a taxpayer occupies land owned by an exempt entity like the 

Crown, no such facts arose in the Central Park case, nor did they in the Standard Life case on 

which the Band also relies. 

111. While the Band suggests that the courts below erred in not applying Central Park or 

Standard Life, in fact the courts would have erred in doing so.  Whatever those cases say about 

the general common law principles of assessment, those must yield to the 1996 Bylaw.  For s. 

26(3.2) of the 1996 Bylaw to apply, all that is required is a “restriction” on “use” that is 

“placed...by the band”. 

112. To the extent that the Band relies on general principles of appraisal practice favouring fee 

simple-based valuation, it is also important not to overstate the extent of the carve-out that s. 

26(3.2) of the provincial Assessment Act or the Band’s bylaws, achieves.  Contrary to paragraph 

22 of the Band’s factum, it is not that assessments are simply “based on the interest of the 

occupier”.  All that s. 26(3.2) permits to be taken into account are restrictions on use in leases.   

113. The Band suggests at paragraphs 88 and 89 of its factum that it could have placed a 

“restriction” with its surrender document.  However, the only means by which this would have 

become a restriction on the Club would have been by means of a lease.  The Band’s arguments 

regarding s. 38 also undercut its suggestion that anything turned in 1996 on the Framework 

Agreement.  If the Band could have imposed the “restriction” it describes in 1958, it could have 

used the “by the band” wording in the Original Bylaw, which well post-dated that.   

114. At paragraph 90, the Band further suggests that it could have placed a restriction through 

a land code “designating that portion of [the Reserve] as being only for golf course use”.  Clearly 
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the Band would have no reason to do so, however, given it knows its zoning is already 

effectively accomplished via the Lease. 

 

PART IV - COSTS 

115. The Club seeks costs of this appeal. 

PART V - ORDER SOUGHT 

116. The Club asks that this appeal be dismissed with costs. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 29th day of MARCH, 2016. 
 

____________________________________________ 
John J.L. Hunter, Q.C. 

____________________________________________ 
Ludmila B. Herbst, Q.C. 

 
Counsel for the Respondent 

Shaughnessy Golf and Country Club 
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BILL 6 

SECTION 4: The present section 14 (2) requires an owner to give any 
information to the commissioner to enable him to perform his duties.· The ·< 
amendment restricts this to information relevant to the value of his property. 

SECTION 5: For clarification and requires assessor to consider land use 
restrictions contained in Crown and other leases used by exempt landholders 
when assessing the property in the name of the lessee. Also entitles persons who 
have owned and occupied residential property for 10 years or more to have it 
assessed at its residential value. 

SECTIONS 6 to 9: For clarification. 

2 
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BILL 6 

(5.1) Where land or improvements or both that are owned by British 
Columbia Railway Company or by its subsidiary are held and occupied by 
another person, and that person's interest is terminated after the 
completion of the assessment roll on September 30 and before the 
following January I, a change of ownership shall be deemed to have 
occurred for the purpose of subsection (5). 

4. Section 14 (2) is repealed and the following substituted: 
(2) A person who occupies, owns or disposes of property shall, when 

requested by the commissioner, furnish to the commissioner any 
information in that person's possession that is directly related to the value 
of the property and that the commissioner requires to assist him to 

. determine the actual value of the property. 

5. Section 26 is amended 

(a) in subsection ( 1) by adding "and sections 27 to 29" after "In this 
section", 

(b) hy adding the following subsections: 
(3.2) Where the land and improvements are liable to assessment 

under section 34, 35 or 36, the assessor shall include in the factors that he 
considers under subsection (3), any restriction placed on the use of the 
land and improvements by the owner of the fee. 

t3.3) The duration of the interest of a holder or occupier of land and 
improvements referred to in subsection (3.2), or the right of the owner of 
the fee to terminate that interest, is not a restriction within the meaning 
of subsection (3.2)., and 

(c) by repealing subsections (4) and (4.1) and substituting the following: 
(4) Notwithstanding anything in this section, where the assessor 

receives, on or before August 1 in any year, from the owner and occupier of 
land and improvements, a notice in the form prescribed by the 
commissioner that he owned and occupied the land and improvements as 
his principal place of residence during the entire 10 years immediately 
preceding .July 1 of that year, the actual value of the residential land 
shall, for the purpose of the assessment roll for the succeeding year, be 
determined taking into consideration only the existing residential use of 
the land, without giving any consideration to the fact that the residential 
land may have a higher actual value for alternative uses. 

(4.1) Where land and improvements are the subject of a notice 
referred to in subsection (4) and the lund and improvements are, by 
transfer inter vivos, by will or on an intestacy. transferred to the spouse of 
the owner and occupier, the notice shall continue to be a valid notice for 
the purposes of subsection 14), and the spouse shall be deemed to have 
owned and occupied the land and improvements as the spouse's principal 
place of residence for the period t•eferred to in subsection (4) and may in 
subsequent years give the notice referred to in subsection (4) on that basis. 

6. Section 27 is amended 

2 
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CHAPTER 149. 

An Act respecting . Indians. 

SHORT TITLE. 

1.. This Act may be cited as the Indian Act. 1951, c. 29, Shor.tti.tle. 

s. 1. ~ 

INTERPRETATION. 

2. ( 1) In this Act, Definitions. 

(a) "band" means a body of Indians . "Band." 

(i) for whose use and benefit in common, lands, the 
legal title to which is vested in Her M.aj.esty, have 
been set apart before or after the coming into force 
of this Act, 

(ii) for whose use and benefit in common, moneys are 
held by Her M'ajesty, or 

(iii) declared by the Governor in Council to be a 
band for the purposes of this Act; 

(b) "child" includes a legally adopted Indian child; "Child." 

(c) "council of the band" means "Coun-cil o£ 
(i) in the case of a band to which section 73 applies, the band." 

the council established pursuant to that section, 
(ii) in the case of a band to which section 73 does 

·not apply; the council chosen ·according to the 
custom of the band, or, where there is no council, 
the chief of the band chosen according to the custom 
of the band; 

(d) "Department" means the Department of Citizenship "Depart-
and Immigration; . ment." 

(e) "elector" means a person who "Elector." 

(i) is registered on a Band List, 
(ii) is of the full age of twenty-one· years, and 
(iii) is not disqualified from voting at band elections; 

(f) ''estate" includes real and personal property and any "Estate." 
interest in land; 

3349 . (g) 
R.S., 1952. 
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Transfer of 
funds. 

Transferred 
member's 
interest in 
landsa.nd 
moneys. 

Transfer of 
woman by 
marriage. 

Ohap. 1.49. Indian Act. 

1.6. ( 1) Section 15 does not ·apply to ·a person who 
ceases to be a member of one band by reason of his 
becoming a member of another band, but, subject to sub
section (3), there shal·l be transferred to the credit of the 
latter band the amount to which that person would, but 
for this section, have been entitled under section 15. 

(2) A person who ceases to be a member of one band 
by reason of his becoming a member of another band is 
not entitled to any interest in the lands or moneys held 
by Her Majesty on behalf of the former band, but he is 
entitled to the same interest in common in lands and 
moneys held by Her Majesty on behalf of the latter band 
as other members of that band. 

(3) Where a woman who is a member of one band 
becomes a member of another band by reason of marriage, 
and the per capita share of the capital and rev~nue moneys 
held by Her Majesty on beha]f of the first-mentioned band 
is greater than the per capita share of such moneys so held 
for the second-mentioned band, there shall be transferred 
to the credit of the second-mentioned band an amount 
equal to the per capita share held for that band, and the 
remainder of the money to which the woman would, but 
for this section, have been ·entitled under section 15 shall 
be paid to her in such manner and at such times as the 
Minister may determine. 1951, c. 29, s. 16. 

Ministermay 17. (1) The Minister may, whenever he considers it 
constitute desirable, 
new bands. 

(a) constitute new bands and establish Band Lists with 
respect thereto from existing Band Lists or General 
Lists, or both, and 

(b) amalgamate bands that, by a vote of a majority of 
their electors, request to be amalgamated. 

Divisionoaf (2) Where pursuant to subsection (1) a new band has 
£~~.s~es and been established from an existing band or any part thereof, 

such portion of the reserve lands and funds of the existing 
band as the Governor in Council determines sha.Il be held 
for the use and benefit of the new band. 1951, c. 29,. s. 17. 

Reserves to 
be held for 
use and 
benefit of 
Inqians. 

RESERVES. 

1.8. ( 1) Subject to the provisions of this Act, r~serves 
shall be held by Her lVlajesty for the use and benefit of the 
respective bands for which they were set apart; and sub
ject to this Act and to the terms of any treaty or surrender, 
the Governor in Council may determine whether any pur
pose for which lands in a reserve are used or are to be used 
is for the. use and benefit of the band. 

3356 (2) 
R.S., 1952. 
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(2) The Governor in Council may authorize the use of Use of 
lands in a reserve for the purpose of Indian schools, the .~:h~~i:se\~~ 
administration of Indian affairs, Indian health projects or ' 
for any other purpose for the general welfare of the band, 
and may take any lands in a reserve required for such 
purposes, but where an individual Indian, immediately 
prior to such taking, was entitled to the possession of such 
lands, compensation for such· use shall be paid to the 
Indian, in such a1nount as may be agreed between the 
Indian and the Minister, or, failing agreement, as may be 
determined in such manner as the Minister may direCt. 
1951, c. 29, s. 18. 

19. The Minister may Minister 
may author-

{ a) authorize surveys <;>f reserves and the preparation of .~Z:l~!b~ys 
plans and reports with respect thereto, . ·divisions. 

(b) divide the whole or any portion of a reserve into 
lots or other subdivisions, and 

(c) determine the location and direct the construction 
of roads in a reserve. 1951, c. 29, s. 19. 

POSSESSION OF LANDS IN RESERVES. 

20. ( 1) No Indian is lawfully in possession of land in P.ossessi<?-n 

a reserve unless, with the approval of the Minister, pos- ~!J:~~s ma 
session of the land has been allotted to him by the council · 
of the band. 

(2) The Minister may issue to an Indian who is lawfully Certificate 

in possession of land in a reserve a certificate, ·to be called l:fossession. 
a Certificate of Possession, as evidence of his right to pos-
session of the land described therein. 

(3) For the purposes of this Act, any person who, on ~oc·atio.n 
the 4th day of September 1951 held a valid and subsistinO. tlckets lssued 

. ' ' b~E 
location ticket issued under The Indian Act, 1880, or any pre.viou~ . 
statute relating to the same subject matter, shall be leglslahon. 

deemed to be lawfully in possession of the land to which 
the location ticket relates and to hold a Certificate of 
Possession with respect thereto. 

( 4) Where possession of land in a reserve has been TempOJ;ary 
allotted to an Indian by the council of the band, the Minis- possesslOn. 

ter may, in his discretion, withhold his approval and may 
authorize the Indian to occupy the land temporarily and 
may prescribe the conditions a.s to use and settlement that 
are to be fulfilled by the Indian before the Minister 
approves of the allotment. 

3357 (5) 
R.S., 1952. 
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(c) make such orders and give such directions as he con
siders necessary to secure the sa tis factory management 
of the estates of mentally incompetent Indians. 

(3) The Minister may order that any property situated 
off a reserve and belonging to a mentally incompetent 
Indian shall be dealt with under the laws of the province 
in which the property is situated. 1951, c. 29, s. 51. 

GUARDIANSHIP. 

5.2. The Minister may administer or provide for the 
administration of any property to which infant children of 
Indians are entitled, and may appoint guardians for such 
purpose. 1951, c. 29, s. 52. 

MANAGEMENT OF RESERVES A;ND SURRENDERED LANDS. 

53. (1) The Minister or a person appointed by him for 
the purpose may manage, sell, lease or otherwise dispose of 
surrendered lands in accordance with this Act and the 
terms of the surrender. 

(2) Where the original purchaser of surrendered lands 
is dead and the heir, assignee or devisee of the.,.original 
purchaser applies for a grant of the lands, the Minister may, 
upon receipt of proof in such manner as he directs and 
requires in support of any claim for the grant and upon 
being satisfied that the claim has been equitably and justly 
established, allow the claim and authorize a grant to issue 
accordingly. · 

(3) No person who is appointed to manage, sell, lease o:r 
otherwise dispose of surrendered lands or who is an officer 
or servant of Her Majesty employed in the Department 
may, except with the approval of the Governor in Council, 
acquire directly or indirectly ·any interest in surrendered 
lands. 1951, c. 29, s. 53. 

54. Where surrendered lands have been agreed to be 
sold or otherwise disposed of and Letters Patent relating 
thereto have not 'issued, or where surrendered, lands have 
been leased, the purchaser, lessee or other person having an 
interest in the surrendered lands may, with the approval 
of the Minister, assign his interest in the surrendered lands 
or ·a part thereof to any other person. 1951, c. 29, s. 54. 

Surrendered 55. (1) There shall be kept iri the Department a register, 
Jt~~~t.er. to be known as the Surrendered Lands Register, in which 

shall be entered particulars in connection with any lease 
or other disposition of surrendered lands by the l\1inister 
or any assignment thereof. 

3368 (2) 
R.S., 1952. 
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Definition and Registration of Indians 
Payments in Respect of Persons Ceasing to be Band Members 
Sections 16·18 

by Her Majesty on behalf of the latter band as other 
members of that band. 

(3) [Repealed, R.S., 1985, c. 32 (1st Supp.), s. 6] 
R.S., 1985, c.l·5, s.16; R.S.,1985, c. 32 (1st Supp.), s. 6. 

New Bands 

Minister may constitute new bands 

17 (1) The Minister may, whenever he considers it de
sirable, 

(a) amalgamate bands that, by a vote of a majority of 
their electors, request to be amalgamated; and 

(b) constitute new bands and establish Band Lists 
with respect thereto from existing Band Lists, or from 
the Indian Register, if requested to do so by persons 
proposing to form the new bands. 

Division of reserves and funds 

(2) Where pursuant to subsection (I) a new band has 
been established from an existing band or any part there
of, such portion of the reserve lands and funds of the ex
isting band as the Minister determines shall be held for 
the use and benefit of the new band. 

No protest 

(3) No protest may be made under section 14.2 in respect 
of the deletion from or the addition to a Band List conse
quent on the exercise by the Minister of any of the Minis
ter's powers under subsection (1). 
R.S., 1985, c. 1·5, s. 17; R.S., 1985, c. 32 (1st Supp.), s. 7. 

Reserves 

Reserves to be held for use and benefit of Indians 

18 (1) Subject to this Act, reserves are held by Her 
Majesty for the use and benefit of the respective bands 
for which they were set apart, and subject to this Act and 
to the terms of any treaty or surrender, the Governor in 
Council may determine whether any purpose for which 
lands in a reserve are used or are to be used is for the use 
and benefit of the band. 

Use of reserves for schools, etc. 

(2) The Minister may authorize the use of lands in a re
serve for the purpose of Indian schools, the administra
tion of Indian affairs, Indian burial grounds, Indian 
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Definition et enregistrement des indians 
Paiements aux personnes qui cessent d'atre membres d'une banda 
Articles 16·18 

terres et les sommes d'argent detenues par Sa Majeste au 
nom de I' autre bande, que les membres de cette dernU~re. 

(3) [Abroge, L.R. (1985), ch. 32 (I er suppl.), art. 6] 
L.A. (1985), ch. 1·5, art. 16; L.A. (1985), ch. 32 (1°' suppl.), art. 6. 

Nouvelles bandes 

Constitution de nouvelles bandes par le ministre 

17 ( 1) Le ministre peut, lorsqu'ill' estime a propos : 

a) fusionner les bandes qui, par un vote majoritaire de 
leurs electeurs, demandent la fusion; 

b) constituer de nouvelles bandes et etablir a leur 
egard des listes de bande a partir des listes de bande 
existantes, ou du registre des Indiens, s'illui en est fait 
la demande par des personnes proposant la constitu
tion de nouvelles ban des. 

Division des reserves et des fonds 

(2) Si, conformement au paragraphe (1), une nouvelle 
bande a ete constituee a meme une bande existante ou 
une partie de cette derniere, la fraction des terres de re
serve et des fonds de la bande existante que le ministre 
determine est detenue a l'usage et au profit de la nouvelle 
ban de. 

Aucune protestation 

(3) Aucune protestation ne peut etre formulee en vertu 
de !'article 14.2 a l'egard d'un retranchement d'une liste 
de bande ou d'une addition a celle-ci qui decoule de 
l' exercice par le ministre de l'un de ses pouvoirs prevus 
au paragraphe (1). 
L.A. (1985), ch.l·5, art. 17; L.A. (1985), ch. 32 (1°' suppl.), art. 7. 

Reserves 

Les reserves sont detenues a I' usage et au profit des 
lndiens 

.18 (1) Sous reserve des autres dispositions de la pre
sente loi, Sa Majeste detient des reserves a l'usage et au 
profit des bandes respectives pour lesquelles elles furent 
mises de cote; sous reserve des autres dispositions de la 
presente loi et des stipulations de tout traite ou cession, 
le gouverneur en conseil peut decider si tout objet, pour 
lequel des terres dans une reserve sont ou doivent etre 
utilisees, se trouve a l'usage et au profit de la bande. 

Emploi de reserves aux fins des ecoles, etc. 

(2) Le ministre peut autoriser !'utilisation de terres dans 
une reserve aux fins des ecoles indiennes, de !'adminis
tration d'affaires indiennes, de cimetieres indiens, de 

.......................................... .,. ................................. . 
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Reserves 
Sections 18-20 

health projects or, with the consent of the council of the 
band, for any other purpose for the general welfare of the 
band, and may take any lands in a reserve required for 
those purposes, but where an individual Indian, immedi
ately prior to the taking, was entitled to the possession of 
those lands, compensation for that use shall be paid to 
the Indian, in such amount as may be agreed between the 
Indian and the Minister, or, failing agreement, as may be 
determined in such manner as the Minister may direct. 
R.S., c. 1-6, s. 18. 

Children of band members 

18.1 A member of a band who resides on the reserve of 
the band may reside there with his dependent children or 
any children of whom the member has custody. 
R.S., 1985, c. 32 (1st Supp.), s. 8. 

Surveys and subdivisions 

19 The Minister may 

(a) authorize surveys of reserves and the preparation 
of plans and reports with respect thereto; 

(b) divide the whole or any portion of a reserve into 
lots or other subdivisions; and 

(c) determine the location and direct the construction 
of roads in a reserve. 

R.S., c. 1-6, s. 19. 

Possession of Lands in Reserves 

Possession of lands in a reserve 

20 (1) No Indian is lawfully in possession of land in a 
reserve unless, with the approval of the Minister, posses
sion of the land has been allotted to him by the council of 
the band. 

Certificate of Possession 

(2) The Minister may issue to an Indian who is lawfully 
in possession of land in a reserve a certificate, to be 
called a Certificate of Possession, as evidence of his right 
to possession of the land described therein. 

Location tickets issued under previous legislation 

(3) For the purposes of this Act, any person who, on 
September 4, 1951, held a valid and subsisting Location 
Ticket issued under The Indian Act, 1880, or any statute 
relating to the same subject-matter, shall be deemed to 
be lawfully in possession of the land to which the location 

Current to March 3, 2016 

Last amended on April 2, 2015 

19 

Indians 
Reserves 
Articles 18-20 ........................................................................ 

projets relatifs a la sante des Indiens, ou, avec le consen
tement du conseil de la bande, pour tout autre objet 
concernant le bien-etre general de la bande, et il peut 
prendre toutes terres dans une reserve, necessaires a ces 
fins, mais lorsque, immediatement avant cette prise, un 
Indien particulier avait droit a la possession de ces terres, 
il doit etre verse a cet Indien, pour un semblable usage, 
une indemnite d'un montant dont peuvent convenir l'In
dien et le ministre, ou, a defaut d'accord, qui peut etre 
fixe de la maniere que determine ce dernier. 
S.R., ch. 1-6, art. 18. 

Enfants des membres d'une bande 

18.1 Le membre d'une bande qui reside sur la reserve de 
cette derniere peut y resider avec ses enfants a charge ou 
tout enfant dont il a la garde. 
L.R. (1985), ch. 32 (1"' suppl.), art. 8. 

Leves et subdivisions 

19 Le ministre peut : 

a) autoriser des leves de reserves et la preparation de 
plans et de rapports a cet egard; 

b) separer la totalite ou une partie d'une reserve en 
lots ou autres subdivisions; 

c) decider de !'emplacement des routes dans une re
serve et en prescrire la construction. 

S.R., ch. 1-6, art. 19. 

Possession de terres dans des 
reserves 

Possession de terres dans une reserve 

20 (1) Un Indien n'est legalement en possession d'une 
terre dans une reserve que si, avec !'approbation du mi
nistre, possession de la terre lui a ete accordee par le 
conseil de la bande. 

Certificat de possession 

(2) Le ministre peut delivrer a un Indien legalement en 
possession d'une terre dans une reserve un certificat, ap
pele certificat de possession, attestant son droit de posse
der la terre y decrite. 

Billets de location delivres en vertu de lois anterieures 

(3) Pour !'application de la presente loi, toute personne 
qui, le 4 septembre 1951, detenait un billet de location va
lide delivre sous le regime de l'Acte relatif aux Sauvages, 
1880, ou de toute loi sur le meme sujet, est reputee legale
ment en possession de la terre visee par le billet de loca-

A jour au 3 mars 2016 
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Surrenders and Destgnat1ons 
Sections 37-39 

Surrenders and Designation·s 

Sales 

37 (1) Lands in a reserve shall not be sold nor title to 
them conveyed until they have been absolutely surren
dered to Her Majesty pursuant to subsection 38(1) by the 
band for whose use and benefit in common the reserve 
was set apart. 

Other transactions 

(2) Except where this Act otherwise provides, lands in a 
reserve shall not be leased nor an interest in them grant
ed until they have been designated under subsection 
38(2) by the band for whose use and benefit in common 
the reserve was set apart. 
R.S., 1985, c. 1·5, s. 37; R.S., 1985, c. 17 (4th Supp.), s. 2; 2012, c. 31, s. 206. 

Surrender to Her Majesty 

38 (1) A band may absolutely surrender to Her Majesty, 
conditionally or unconditionally, all of the rights and in
terests of the band and its members in all or part of a re
serve. 

Designation 

(2) A band may, conditionally or unconditionally, desig
nate, by way of a surrender to Her Majesty that is not ab
solute, any right or interest of the band and its members 
in all or part of a reserve, for the purpose of its being 
leased or a right or interest therein being granted. 
R.S., 1985, c. 1·5, s. 38; R.S .. 1985, c. 17(4th Supp.), s. 2. 

Conditions - surrender 

39 (1) An absolute surrender is void unless 

(a) it is made to Her Majesty; 

(b) it is assented to by a majority of the electors of the 
band 

(i) at a general meeting of the band called by the 
council of the band, 

(ii) at a special meeting of the band called by the 
Minister for the purpose of considering a proposed 
absolute surrender, or 

(iii) by a referendum as provided in the regula
tions; and 

(c) it is accepted by the Governor in Council. 
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Cession et designation 

Vente 

37 (1) Les terres dans une reserve ne peuvent etre ven
dues ou alienees que si elles sont cedees a titre absolu 
conformement au paragraphe 38(1) a Sa Majeste par la 
bande a l'usage et au profit communs de laquelle la re
serve a ete mise de cote. 

Operations 

(2) Sauf disposition contraire de ]a presente loi, les 
terres dans une reserve ne peuvent etre donnees a bail ou 
faire l'objet d'un demembrement que si elles sont desi
gnees en vertu du paragraphe 38(2) par la bande a ]'usage 
et au profit communs de laquelle la reserve a ete mise de 
cote. 
L.R. (1985), ch.l-5, art. 37; L.R. (1985), ch. 17 (4• suppL), art. 2; 2012, ch. 31, art. 206. 

Cession a Sa Majeste 

38 (1) Une bande peut ceder a titre absolu a Sa Majeste, 
avec ou sans conditions, tous ses droits, et ceux de ses 
membres, portant sur tout ou partie d'une reserve. 

Designation 

(2) Aux.fins de les donner a bail ou de les demembrer, 
une ban de peut designer par voie de cession a Sa Majes
te, avec ou sans conditions, autre qu'a titre absolu, tous 
droits de la bande, et ceux de ses membres, sur tout ou 
partie d'une reseive. 
L.R.I1985), ch. 1·5, art. 38; L.R. (1985), ch. 17 (40 suppl.), art. 2. 

Conditions de validite : cession 

39 (1) La cession a titre absolu n'est valide que si les 
conditions suivantes sont reunies : 

a) elle est faite a Sa Majeste; 

b) elle est sanctionnee par une majorite des electeurs 
de la bande: 

(i) soit a une assemblee generale de la bande 
convoquee par son conseil, 

(ii) soit a une assemblee speciale de la bande 
convoquee par le ministre en vue d'examiner une 
proposition de cession a titre absolu, 

(iii) soit au moyen d'un referendum comme le pre
voient ]es reglements; 

c) elle est acceptee par le gouverneur en conseil. 

A jour au 3 mars 2016 

Oerniere modification le 2 avril 2015 

- 55 -



Indian 
Surrenders and Designations 
Sections 39-40.1 

Minister may call meeting or referendum 

(2) If a majority of the electors of a band did not vote at a 
meeting or referendum called under subsection (l), the 
Minister may, if the proposed absolute surrender was as
sented to by a majority of the electors who did vote, call 
another meeting by giving 30 days' notice of that other 
meeting or another referendum as provided in the regu
lations. 

Assent of band 

(3) If a meeting or referendum is called under subsection 
(2) and the proposed absolute surrender is assented to at 
the meeting or referendum by a majority of the electors 
voting, the surrender is deemed, for the purposes of this 
section, to have been assented to by a majority of the 
electors of the band. 

Secret ballot 

(4) The Minister may, at the request of the council of the 
band or whenever he considers it advisable, order that a 
vote at any meeting under this section shall be by secret 
ballot. 

Officials required 

(5) Every meeting under this section shall be held in the 
presence of the superintendent or some other officer of 
the Department designated by the Minister. 
R.S., 1985, c. 1-5, s. 39; R.S., 1985, c. 17 (4th Supp.), s. 3; 2012, c. 31, s. 207. 

Conditions - designation 

39.1 A designation is valid if it is made to Her Majesty, 
is assented to by a majority of the electors of the band 
voting at a referendum held in accordance with the regu
lations, is reconunended to the Minister by the council of 
the band and is accepted by the Minister. 
2012, c. 31, s. 208. 

Certification - surrender 

40 A proposed absolute surrender that is assented to by 
the band in accordance with section 39 shall be certified 
on oath by the superintendent or other officer who at
tended the meeting and by the chief or a member of the 
council of the band and then submitted to the Governor 
in Council for acceptance or refusal. 
R.S .. 1985. c. 1-5, s. 40; R.S., 1985, c. 1T(4th Supp.), s. 4; 2012, c. 31, s. 208. 

Certification - designation 

40.1 (1) A proposed designation that is assented to in 
accordance with section 39.1 shall be certified on oath by 
an officer of the- Department and by the chief or a mem
ber of the council of the band. 
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Assemblee de Ia bande ou referendum 

(2) Lorsqu'une majorite des electeurs d'une bande n'ont 
pas vote a une assemblee convoquee, ou a un referendum 
tenu, au titre du paragraphe (1), le ministre peut, si la 
proposition de cession a titre abso]u a rec;u l'assentiment 
de la majorite des electeurs qui ont vote, convoquer une 
autre assemblee en en donnant un avis de trente jours, 
ou faire tenir un autre referendum comme le prevoient 
les reglements. 

Assentiment de Ia bande 

(3) Lorsqu'une assemblee est convoquee en vertu du pa
ragraphe (2) ou qu'un referendum est tenu en ve1tu de ce 
paragraphe et que la proposition de cession a titre absolu 
est sanctionnee a l'assemblee ou lors du referendum par 
la majorite des electeurs votants, la cession est reputee, 
pour }'application du present article, avoir ete sanction
nee par une majorite des electeurs de la bande. 

Scrutin secret 

(4) Le ministre, a la demande du conseil de la bande ou 
chaque fois qu'il le juge opportun, peut ordonner qu'un 
vote, a toute assemblee prevue par le present article, ait 
lieu au scrutin secret. 

La presence de fonctionnaires est requise 

(5) Chaque assemblee aux termes du present article est 
tenue en presence du surintendant ou d'un autre fonc
tionnaire du ministere, que designe le ministre. 
L.R. (1985), ch. 1-5, art. 39; L.R. (1985), ch. 17 (4° suppl.), art. 3; 2012, ch. 31, art. 207. 

Conditions de validite : designation 

39.1 Est valide la designation faite en faveur de Sa Ma
jeste, sanctionnee par la majorite des electeurs de la 
bande ayant vote lors d'un referendum tenu confmme
ment aux reglements, recommandee par le conseil de la 
bandeau ministre et acceptee par celui-ci. 
2012, ch. 31, art. 208. 

Certificat : cession 

40 La proposition de cession a titre absolu qui a ete 
sanctionnee par la bande conformement a l'article 39 est 
attestee sous serment par le surintendant ou I' autre fonc
tionnaire qui a assiste a l'assemblee et par le chef ou un 
membre du conseil de la bande; elle est ensuite soumise 
au gouverneur en conseil pour acceptation ou r~jet. 
L.R. (1985), ch.l-5, art. 40; L.R. (1985), ch. 17 (4° suppl.), art. 4; 2012, ch. 31, art. 208. 

Certificat : designation 

40.1 (1) La proposition de designation qui a ete sanc
tion nee conformement a }'article 39.1 est attestee sous 
serment par un fonctionnaire du ministere et par le chef 
ou un membre du conseil de la band e. 
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Ministerial decision 

(2) On the recommendation of the council of the band, 
the proposed designation shall be submitted to the Min
ister who may accept or reject it. 
2012, c. 31, s. 208. 

Effect of surrenders and designations 

41 An absolute surrender or a designation shall be 
deemed to confer all rights that are necessary to enable 
Her Majesty to carry out the terms of the surrender or 
designation. 
R.S .. 1985, c. 1-5, s. 41; R.S., 1985, c. 17(4th Supp.), s. 4. 

Descent of Property 

Powers of Minister with respect to property of 
deceased Indians · 

42 (1) Subject to this Act, all jurisdiction and authority 
in relation to matters and causes testamentary, with re
spect to deceased Indians, is vested exclusively in the 
Minister and shall be exercised subject to and in accor
dance with regulations of the Governor in Council. 

Regulations 

(2) The Governor in Council may make regulations pro
\riding that a deceased Indian who at the time of his 
death was in possession ofland in a reserve shall, in such 
circumstances and for such purposes as the regulations 
prescribe, be deemed to have been at the time of his 
death lawfully in possession of that land. 

Application of regulations 

(3) Regulations made under subsection (2) may be made 
. applicable to estates of Indians who died before, on or af
ter September 4, 1951. 
R.S., c. 1-6, s. 42. 

Particular powers 

43 Without restricting the generality of section 42, the 
Minister may 

(a) appoint executors of wills and administrators of 
estates of deceased Indians, remove them and appoint 
others in their stead; 

(b) authorize executors to carry out the terms of the 
wills of deceased Indians; 

(c) authorize administrators to administer the proper
ty of Indians who die intestate; 
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Decision ministerielle 

(2) Sur la recommandation du conseil de la bande, la 
proposition de designation est soumise au ministre qui 
peut I' accepter ou Ia rejeter. 
2012, ch. 31, art. 208. 

Effet de Ia cession et de Ia designation 

41 La cession a titre absolu ou la designation est censee 
conferer tous les droits necessaires pour permettre a Sa 
Majeste de donner etfet aux conditions de la cession ou 
de la designation. 
L.R. (1985), ch. 1-5, art. 41; L.R. (1985), ch. 17(4° suppl.), art. 4.· 

Transmission de biens par droit 
de succession 

Pouvoirs du ministre a l'egard des biens des lndiens 
decedes 

42 (1) So us reserve des autres dispositions de Ia pre
sente loi, la competence sur les questions testamentaires 
relatives aux Indiens decedes est attribuee exclusivement 
au ministre; elle est exercee en conformite avec les regle
ments pris par le gouverneur en conseil. 

Reglements 

(2) Le gouverneur en conseil peut prendre des regle
ments stipulant qu'un Indien decede qui, au moment de 
son deces, etait en possession de terres dans une reserve, 
sera repute, en telles circonstances et a telles fins que 
prescrivent les reglements, avoir ete legalement en pos
session de ces terres au moment de son deces. 

Application des reglements 

(3) Les reglements prevus par le paragraphe (2) peuvent 
etre rendus applicables aux successions des Indiens 
morts avant ou a pres le 4 septembre 1951 ou a cette date. 
S.R., ch. 1-6, art. 42. 

Pouvoirs particuliers 

43 Sans que soit limitee Ia portee generale de I' article 42, 
le ministre peut : 

a) nommer des executeurs testamentaires et des ad
ministrateurs de successions d'Indiens decedes, revo
quer ces executeurs et administrateurs et les rempla
cer; 

b) autoriser des executeurs a donner suite aux termes 
des testaments d'Indiens decedes; 

c) autoriser des administrateurs a gerer les biens 
d'Indiens morts intestats; 
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Idem 

(2) The receipt in writing from the council of the band of 
which an infant child is a member for a payment made 
pursuant to section 52.1 

(a) discharges the duty of the Minister to make the 
payment to the extent of the amount paid; and 

(b) discharges the Minister from seeing to the applica
tion of the amount paid or being answerable for its 
loss or misapplication. 

R.S., 1985, c. 48 (4th Supp.), s. 3. 

Management of Reserves and 
Surrendered and Designated 
Lands 

Transactions re surrendered and designated lands 

53 (1) The Minister or a person appointed by the Minis
ter for the purpose may, in accordance with this Act and 
the terms of the absolute surrender or designation, as the 
case maybe, 

(a) manage or sell absolutely surrendered lands; or 

(b) manage, lease or carry out any other transaction 
affecting designated lands. 

Grant where original purchaser dead 

(2) Where the original purchaser of surrendered lands is 
dead and the heir, assignee or devisee of the original pur
chaser applies for a grant of the lands, the Minister may, 
on receipt of proof in such manner as he directs and re
quires in support of any claim for the grant and on being 
satisfied that the claim has been equitably and justly es
tablished, allow the claim and authorize a grant to issue 
accordingly. 

Departmental employees 

(3) No person who is appointed pursuant to subsection 
(1) or who is an officer or a servant of Her Majesty em
ployed in the Department may, except with the approval 
of the Governor in Council, acquire directly or indirectly 
any interest in absolutely surrendered or designated 
lands. 
R.S., 1985, c. \-5, s. 53; R.S., 1985, c. 17 (4th Supp.), s. 5. 

Assignments 

54 Where absolutely surrendered lands are agreed to be 
sold and letters patent relating thereto have not issued, 
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Indians 
Fonds des mineurs 
Articles 52.5-54 

··································· 

Idem 

(2) L'accuse de reception transmis par le destinataire
conseil de la ban de dont 1' enfant est membre - du verse
ment vise a 1' article 52.1 libere le ministre, a concurrence 
du montant verse, de son obligation, ainsi que de toute 
responsabilite a l'egard de celui-ci ou de son eventuel de
tournement. 
L.R. (1985), ch. 48 (4° suppl.), art. 3. 

Administration des reserves et 
des terres cedees ou designees 

Operations concernant les terres cedees ou designees 

53 (1) Le ministre ou son delegue peut, conformement a 
la presente loi et aux conditions de la cession a titre abso
lu ou de la designation : 

a) administrer ou vendre les terres cedees a titre ab
solu; 

b) effectuer toute operation a l'egard des terres desi
gnees et notamment les administrer et les donner a 
bail. 

Concession lorsque l'acquereur initial est decede 

(2) Lorsque l'acquereur initial de terres cedees est mort 
et que l'heritier, cessionnaire ou legataire de l'acquereur 
initial demande une concession des terres, le ministre 
peut, sur reception d'une preuve d'apres la maniere qu'il 
ordonne et exige a l'appui de toute demande visant cette 
concession et lorsqu'il est convaincu que la demande a 
ete etablie de fac;on juste et equitable, agreer la demande 
et autoriser la delivrance d'une concession en conse
quence. 

Fonctionnaires du ministere 

(3) La personne qui est nommee a titre de delegue 
conformement au paragraphe (1), ou qui est un fonction
naire ou prepose de Sa Majeste a l'emploi du ministere, 
ne peut, sauf approbation du gouverneur en conseil, ac
querir directement ou indirectement d'interets dans des 
terres cedees a titre absolu ou designees. 
L.R. (1985), ch. 1-5, art. 53; L.R. (1985), ch. 17 (4° suppl.), art. 5. 

Transfert 

54 Lorsqu'il a ete convenu de la vente de terres cedees a 
titre absolu et que des lettres patentes n'ont pas ete deli-
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(b) there was a contravention of this Act that might 
have affected the result of the election; or 

(c) a person nominated to be a candidate in the elec
tion was ineligible to be a candidate. 

R.S., c. 1-6, s. 79. 

Regulations respecting band and council meetings 

80 The Governor in Council may make regulations with 
respect to band meetings and council meetings and, 
without restricting the generality of the foregoing, may 
make regulations with respect to 

(a) presiding officers at such meetings; 

(b) notice of such meetings; 

(c) the duties of any representative of the Minister at 
such meetings; and 

(d) the number of persons required at such meetings 
to constitute a quorum. 

R.S., c. 1-6, s. 80. 

Powers of the Council 

By-laws 

81 (1) The council of a band may make by-laws not in
consistent with this Act or with any regulation made by 
the Governor in Council or the Minister, for any or all of 
the following purposes, namely, 

(a) to provide for the health of residents on the re
serve and to prevent the spreading of contagious and 
infectious diseases; 

(b) the regulation of traffic; 

(c) the observance oflaw and order; 

(d) the prevention of disorderly conduct and nui
sances; 

(e) the protection against and prevention of trespass 
by cattle and other domestic animals, the establish
ment of pounds, the appointment of pound-keepers, 
the regulation of their duties and the provision for fees 
and charges for their services; 

(f) the construction and maintenance of watercourses, 
roads, bridges, ditches, fences and other local works; 

(g) the dividing of the reserve or a portion thereof into 
zones and the prohibition of the construction or main-
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lndiens 
Election des chefs et des conseils de bande 
Articles 79-81 

b) qu'il s'est produit une infraction a la presente loi 
pouvant influer sur le resultat de I' election; 

c) qu'une personne presentee comme candidat a l'e
lection ne possedait pas les qualites requises. 

S.R., ch. 1-6, art. 79. 

Reglements sur les assembh~es de Ia bande et du 
conseil 

80 Le gouverneur en conseil peut prendre des regle
ments sur les assemblees de la bande et du conseil et, no
tamment, des reglements concernant : 

a) les presidents de ces assemblees; 

b) les avis de ces assemblees; 

c) les fonctions de tout representant du ministre aces 
assemblees; 

d) le nombre de personnes requis a ces assemblees 
pour constituer un quorum. 

S.R., ch. 1-6, art. 80. 

Pouvoirs du conseil 

Reglements administratifs 

81 (1) Le conseil d'une ban de peut prendre des regle
ments administratifs, non incompatibles avec Ia presente 
loi ou avec un reglement pris par le gouverneur en 
conseil ou par le ministre, pour l'une ou l'ensemble des 
fins suivantes : 

a) l'adoption de mesures relatives ala sante des habi
tants de la reserve et les precautions a prendre contre 
la propagation des maladies contagieuses et infec
tieuses; 

b) Ia reglementation de la circulation; 

c) ]'observation de la loi et le maintien de l'ordre; 

d) la repression de l'inconduite et des incommodites; 

e) la protection et les precautions a prendre contre les 
empietements des bestiaux et autres animaux domes
tiques, l'etablissement de fourrieres, la nomination de 
gardes-fourrieres, la reglementation de leurs fonctions 
et Ia constitution de droits et redevances pour leurs 
services; 

f) l'etablissement et l'entretien de cours d'eau, routes, 
ponts, fosses, clotures et autres ouvrages locaux; 
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lndiens 
Pouvoirs du conseil 
Article 81 

...................................................................... ··················~ ............................. ~ ......................... ······-······-·-

tenance of any class of buildings or the carrying on of 
any class of business, trade or calling in any zone; 

(h) the regulation of the construction, repair and use 
of buildings, whether owned by the band or by indi
vidual members of the band; 

(i) the survey and allotment of reserve lands among 
the members of the band and the establishment of a 
register of Certificates of Possession and Certificates of 
Occupation relating to allotments and the setting 
apa1t of reserve lands for common use, if authority 
therefor has been granted under section 60; 

(j) the destruction and control of noxious weeds; 

(k) the regulation of bee-keeping and poultry raising; 

(I) the construction and regulation of the use of public 
wells, cisterns, reservoirs and other water supplies; 

(m) the control or prohibition of public games, sports, 
races, athletic contests and other amusements; 

(n) the regulation of the conduct and activities of 
hawkers, peddlers or others who enter the reserve to 
buy, sell or otherwise deal in wares or merchandise; 

(o) the preservation, protection and management of 
fur-bearing animals, fish and other game on the re
serve; 

(p) the removal and punishment of persons trespass
ing on the reserve or frequenting the reserve for pro
hibited purposes; 

(p.1) the residence of band members and other per
sons on the reserve; 

(p.2) to provide for the rights of spouses or common
law partners and children who reside with members of 
the band on the reserve with respect to any matter in 
relation to which the council may make by-laws in re
spect of members of the band; 

(p.3) to authorize the Minister to make payments out 
of capital or revenue moneys to persons whose names 
were deleted from the Band List of the band; 

(p.4) to bring subsection I 0(3) or 64.1(2) into effect in 
respect of the band; 

(q) with respect to any matter arising out of or ancil
lary to the exercise of powers under this section; and 

(r) the imposition on summruy conviction of a fine not 
exceeding one thousand dollars or imprisonment for a 
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g) la division de !a reserve ou d'une de ses parties en 
zones, et !'interdiction de construire ou d'entretenir 
une categorie de batiments ou d'exercer une categorie 
d'entreprises, de metiers ou de professions dans une 
tellezone; 

h) Ia reglementation de la construction, de la repara
tion et de l'usage des batiments, qu'ils appartiennent a 
Ia bande ou a des membres de Ia bande pris indivi
duellement; 

i) l'arpentage des terres de la reserve et leur reparti
tion entre les membres de la bande, et l'etablissement 
d'un registre de certificats de poSl)ession et de ceitifi
cats d'occupation concernant ]es attributions, et Ia 
mise a part de terres de Ia reserve pour usage com
mun, si l'autorisation a cet egard a ete accordee aux 
termes de I' article 60; 

j) la destruction et le controle des herbes nuisibles; 

k) ]a reglementation de I' apiculture et de l'aviculture; 

I) l'etablissement de puits, citernes et reservoirs pu
blics et autres services d'eau du meme genre, ainsi que 
la reglementation de leur usage; 

m) la reglementation ou !'interdiction de jeux, sports, 
courses et concours athletiques d'ordre public et 
autres amusements du meme genre; 

n) Ia reglementation de la conduite et des operations 
des marchands ambulants, colporteurs ou autres per
sonnes qui penetrent dans la reserve pour acheter ou 
vendre des produits ou marchandises, ou en faire un 
autre commerce; 

o) la conservation, la protection et la regie des ani
maux a fourrure, du poisson et du gibier de toute sorte 
dans I a reserve; 

p) !'expulsion et la punition des personnes qui pe
netrent sans droit ni autorisation dans la reserve ou Ia 
frequentent pour des fins interdites; 

p.1) !a residence des membres de la ban de ou des 
autres personnes sur la reserve; 

p.2) ]'adoption de mesures relatives aux droits des 
epoux ou conjoints de fait ou des enfants qui resident 
avec des membres de la bande dans une reserve pour 
toute matiere au sujet de laquelle le conseil peut eta
blir des reglements administratifs a l'egard des 
membres de la bande; 

p.3) l'autorisation du minish·e a effectuer des paie
ments sur des sommes d'argent au compte de capital 
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term not exceeding thirty days, or both, for violation 
of a by-law made under this section. 

Power to restrain by order where conviction entered 

(2) Where any by-law of a band is contravened and a 
conviction entered, in addition to any other remedy and 
to any penalty imposed by the by-law, the court in which 
the conviction has been entered, and any court of compe
tent jurisdiction thereafter, may make an order prohibit
ing the continuation or repetition of the offence by the 
person convicted. 

Power to restrain by court action 

(3) Where any by-law of a band passed is contravened, in 
addition to any other remedy and to any penalty imposed 
by the by-law, such contravention may be restrained by 
court action at the instance of the band council. 
R.S .. 1985, c.l-5, s. 81; R.S., 1985, c. 32 (1st Supp.), s.15; 2000, c. J2, s. 152. 

82 [Repealed, 2014, c. 38, s. 7) 

Money by-laws 

83 (1) Without prejudice to the powers conferred by 
section 81, the council of a band may, su~ject to the ap
proval of the Minister, make by-laws tor any or all of the 
following purposes, namely, 

(a) subject to subsections (2) and (3), taxation for lo
cal purposes of land, or interests in land, in the re
serve, including rights to occupy, possess or use land 
in the reserve; 

(a.1) the licensing of businesses, callings, trades and 
occupations; 

(b) the appropriation and expenditure of moneys of 
the band to defray band expenses; 

(c) the appointment of officials to conduct the busi
ness of the council, prescribing their duties and pro-
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lndiens 
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ou des sommes d'argent de revenu aux personnes dont 
les noms ont ete retranches de la liste de la bande; 

p.4) la mise en vigueur des paragraphes 1 0(3) ou 
64.1 (2) a l'egard de la bande; 

q) toute question qui decoule de l'exercice des pou
voirs prevus par le present article, ou qui y est acces
soire; 

r) !'imposition, sur declaration de culpabilite par pro
cedure sommaire, d'une amende maximale de mille 
dollars et d'un emprisonnement maximal de trente 
jours, ou de l'une de ces peines, pour violation d'un re
glement administratif pris aux termes du present ar
ticle. 

Pouvoir de rendre une ordonnance 

(2) Lorsqu'un reglement administratif d'tine bande est 
viole et qu'une declaration de culpabilite est prononcee, 
le tribunal ayant prononce la declaration de culpabilite et 
tout tribunal competent par la suite peuvent, en plus de 
toute autre reparation et de toute peine imposee par le 
reglement administratif, rendre une ordonnance interdi
sant la continuation ou la repetition de }'infraction par la 
personne declaree coupable. 

Pouvoir d'intenter une action en justice 

(3) La violation d'un reglement administratif d'une 
bande peut, sans prejudice de toute autre reparation et 
de toute peine imposee par celui-ci, etre refrenee par une 
action en justice ala demande du conseil de band e. 
L.R. (1985), ch.l-5, art. 81; L.R. (1985), ch. 32 (1er suppl.), art. 15; 2000, ch. 12, art. 152. 

82 [Abroge, 2014, ch. 38, art. 7) 

Reglements administratifs 

83 (1) Sans prejudice des pouvoirs que confere l'article 
81, le conseil de la bande peut, sous reserve de !'approba
tion du ministre, prendre des reglements administratits 
dans les domaines suivants : 

a) sous reserve des paragraphes (2) et (3), ]'imposition 
de taxes a des tins locales, sur les immeubles situes 
dans la reserve, ainsi que sur les droits sur ceux-ci, et 
notamment sur les droits d'occupation, de possession 
etd'usage; 

a.1) la delivrance de permis, de licences ou d'agre
ments aux entreprises, professions, metiers et occupa
tions; 

b) }'affectation et le deboursement de !'argent de la 
bande pour couvrir les depenses de cette demiere; 
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viding for their remuneration out of any moneys 
raised pursuant to paragraph (a); 

(d) the payment of remuneration, in such amount as 
may be approved by the Minister, to chiefs and coun
cillors, out of any moneys raised pursuant to para
graph (a); 

(e) the enforcement of payment of amounts that are 
payable pursuant to this section, including arrears and 
interest; 

(e.1) the imposition and recove1y of interest on 
amounts that are payable pursuant to this section, 
where those amounts are not paid before they are due, 
and the calculation of that interest; 

(f) the raising of money from band members to sup
port band projects; and 

(g) with respect to any matter arising out of or ancil
lary to the exercise of powers under this section. 

Restriction on expenditures 

(2) An expenditure made out of moneys raised pursuant 
to subsection (l) must be so made under the authority of 
a by-law of the council of the band. 

Appeals 

(3) A by-law made under paragraph (l)(a) must provide 
an appeal procedure in respect of assessments made for 
the purposes of taxation under that paragraph. 

Minister's approval 

(4) The Minister may approve the whole or a part only of 
a by-law made under subsection (1). 

Regulations re by-laws 

(5) The Governor in Council may make regulations re
specting the exercise of the by-law making powers of 
bands under this section. 

By-laws must be consistent with regulations 

(6) A by-law made under this section remains in force 
only to the extent that it is consistent with the regulations 
made under subsection (5). 
R.S .. 1985, c. 1-5, s. 83; R.S., 1985, c. 17 (4th Supp.), s. 10. 
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c) la nomination de fonctionnaires charges de diriger 
les affaires du conseil, en etablissant leurs fonctions et 
prevoyant leur rehibution sur les fonds preleves en 
vertu de l'alinea a); 

d) le versement d'une remuneration, pour le montant 
que le ministre peut approuver, aux chefs et 
conseillers, sur les fonds preleves en ve1tu de l'alinea 
a); 

e) les mesures d'execution forcee visant le recouvre
ment de tout montant qui peut etre per<;u en applica
tion du present article, arrerages et interets compris; 

e.1) !'imposition, pour non-paiement de tout montant 
qui peut etre per<;u en application du present mticle, 
d'interets et la fixation, par tarif ou autrement, de ces 
interets; 

f) la reunion de fonds provenant des rriembres de la 
bande et destines a supporter des entreprises de }a 
ban de; 

g) toute question qui decoule de l'exercice des pou
voirs prevus par le present article, ou qui y est acces
smre. 

Restriction 

(2) Toute depense ti faire sur les fonds preleves en appli
cation du paragraphe (I) doit l'etre sous l'autorite d'un 
reglement administratif pris par ]e conseil de laban de. 

Precision 

(3) Les reglements administratifs pris en application de 
l'alinea (1 )a) doivent prevoir la procedure de contestation 
de I' evaluation en matiere de taxation. 

Approbation 

(4) Le ministre peut approuver la totalite d'un reglement 
administratif vise au paragraphe (l) ou une partie seule
ment de celui-ci. 

Reglement relatif au pouvoir reglementaire 

(5) Le gouverneur en conseil peut, par reglement, regir 
l'exercice du pouvoir reglementaire de ]a bande prevu au 
present article. 

Maintien des reglements administratifs 

(6) Les reglements administratifs pris en application du 
present article ne demeurent en vigueur que dans la me
sure de leur compatibilite avec les reglements pris en ap
plication du paragraphe (5). 
L.R. (1985), ch. 1-5, art. 83; L.R. (1985), ch. 17(4° suppl.), art. 10. 
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Recovery of taxes 

84 Where a tax that is imposed on an Indian by or under 
the authority of a by-law made under section 83 is not 
paid in accordance with the by-law, the Minister may pay 
the amount owing together with an amount equal to one
half of one per cent thereof out of moneys payable out of 
the funds of the band to the Indian. 
R.S., c. 1-6, s. 84. 

85 [Repealed, R.S., 1985, c. 17 (4th Supp.), s. 11] 

By-laws relating to intoxicants 

85.1 (1) Subject to subsection (2), the council of a band 
may make by-laws 

(a) prohibiting the sale, barter, supply or manufacture 
of intoxicants on the reserve of the band; 

(b) prohibiting any person from being intoxicated on 
the reserve; 

(c) prohibiting any person from having intoxicants in 
his possession on the reserve; and 

(d) providing for exceptions to any of the prohibitions 
established pursuant to paragraph (b) or (c). 

Consent of electors 

(2) A by-law may not be made under this section unless 
it is first assented to by a majority of the electors of the 
band who voted at a special meeting of the band called by 
the council of the band for the purpose of considering the 
by-law. 

(3) [Repealed, 2014, c. 38, s. 8] 

Offence 

(4) Every person who contravenes a by-law made under 
this section is guilty of an offence and liable on summary 
conviction 

(a) in the case of a by-law made under paragraph 
(I)( a), to a fine of not more than one thousand dollars 
or to imprisonment for a term not exceeding six 
months or to both; and 

(b) in the case of a by-law made under paragraph 
(l)(b) or (c), to a fine of not more than one hundred 
dollars or to imprisonment for a term not exceeding 
three months or to both. 

R.S., 1985, c. 32 (1st Supp.), s. 16; 2014, c. 38, s. 8. 
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Recouvrement d'impots 

84 Lorsqu'un impot frappant un Indien en vertu ou sous 
l'autorite d'un reglement administratif pris en vertu de 
!'article 83 n'est pas acquitte conformement au reglement 
administratif, le ministre peut payer le montant du ainsi 
qu'une somme egale a un demi pour cent dudit montant 
sur !'argent payable a l'Indien sur les fonds de la bande. 
S.R., ch. 1-6, art. 84. 

85 [Abroge, L.R. (1985), ch. 17 W suppl.), art. 11] 

Reglements administratifs sur les boissons 
alcoolisees 

85.1 (1) Sous reserve du paragraphe (2), le conseil 
d'une bande peut prendre des reglements administratifs 
en vue: 

a) d'interdire la vente, le troc, la fourniture ou la fa
brication de boissons alcoolisees sur la reserve de la 
ban de; 

b) d'interdire a toute personne d'etre en etat d'ivresse 
sur la reserve; 

c) d'interdire a toute personne d'avoir en sa posses
sion des boissons alcoolisees sur la reserve; 

d) de prevoir des exceptions aux interdictions visees 
aux alineas b) ou c). 

Consentement des electeurs 

(2) Les reglements administratifs prevus au present ar
ticle ne peuvent etre pris qu'avec le consentement prea
lable de la majorite des electeurs de la bande ayant vote a 
l'assemblee speciale de la bande convoquee par le conseil 
de cette derniere pour !'etude de ces reglements. 

(3) [Abroge, 2014, ch. 38, art. 8] 

Infraction 

(4) Quiconque contrevient a un reglement administratif 
pris en vertu du present article commet une infraction et 
encourt, sur declaration de culpabilite par procedure 
sommaire: 

a) dans le cas d'un reglement pris en vertu de l'alinea 
( 1)a), une amende maximale de mille dollars et un em
prisonnement maximal de six mois, ou l'une de ces 
peines; 

b) dans le cas d'un reglement pris en vertu des alineas 
(l)b) ou c), une amende maximale de cent dollars et 
un emprisonnement maximal de trois mois, ou l'une 
de ces peines. 

L.R. (1985), ch. 32 (1"' suppl.), art. 16; 2014, ch. 38, art. 8. 
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Publication of by-laws 

86 (1) The council of a band shall publish a copy of ev
ery by-law made by the council under this Act on an In
ternet site, in the First Nations Gazette or in a newspa
per that has general circulation on the reserve of the 
band, whichever the council considers appropriate in the 
circumstances. 

Copies of by-laws 

(2) The council of a band shall, on request by any person, 
provide to the person a copy of a by-law made by the 
council. 

For greater certainty 

(3) For greater certainty, publishing a by-law on an In
ternet site in accordance with subsection ( 1) does not dis
charge the council of a band from its obligation under 
subsection (2) to provide a copy of the by-law to any per
son who requests one. 

Coming into force 

(4) A by-law made by the council of a band under this 
Act comes into force on the day on which it is first pub
lished under subsection (1) or on any later day specified 
in the by-law. 

Duration of publication - Internet site 

(5) A by-law that is published on an Internet site under 
subsection (1) must remain accessible in that manner for 
the period during which it is in force. 
R.S., 1985, c. 1·5, s. 86; 2014, c. 38, s. 9. 

Taxation 

Property exempt from taxation 

87 (1) Notwithstanding any other Act of Parliament or 
any Act of the legislature of a province, but subject to sec
tion 83 and section 5 of the First Nations Fiscal Manage
ment Act, the following property is exempt from taxa
tion: 

(a) the interest of an Indian or a band in reserve lands 
or surrendered lands; and 

(b) the personal property of an Indian or a band situ
ated on a reserve. 

Idem 

(2) No Indian or band is subject to taxation in respect of 
the ownership, occupation, possession or use of any 
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Publication des reglements administratifs . 

86 (1) Le conseil d'une bande est tenu de publier tout 
n!glement administratif qu'il a pris sous le regime de la 
presente loi sur un site Internet, dans la Gazette des pre
mieres nations ou dans un journallargement diffuse sur 
la reserve de la bande, selon ce qu'il estime approprie 
dans les circonstances. 

Copies des reglements administratifs 

(2) Le conseil d'une bande est tenu de fournir a toute 
personne qui en fait la demande une copie de tout regle
ment administratif qu'il a pris. 

Precision 

(3) Il est entendu que le fait de publier un reglement ad
ministratif sur un site Internet en conformite avec le pa
ragraphe (1) ne libere pas le conseil de !'obligation pre
vue au paragraphe (2) de fournir des copies du reglement 
aux personnes qui en font la demande. 

Entree en vigueur 

(4) Les reglements administratifs pris par le conseil 
d'une bande sous le regime de la presente loi entrent en 
vigueur a la date de leur publication initiale en applica
tion du paragraphe (1) ou a la date ulterieure qu'ils 
fixent. 

Duree de Ia publication : site Internet 

(5) Les reglements administratifs publies sur un site In
ternet en application du paragraphe (1) doivent demeu
rer accessibles sur un tel site jusqu'a ce qu'ils cessent 
d'etre en vigueur. 
L.R. (1985), ch. 1·5, art. 86; 2014, ch. 38, art. 9. 

Taxation 

Biens exempts de taxation 

87 (1) Nonobstant toute autre loi federale ou provin
ciale, mais sous reserve de !'article 83 et de !'article 5 de la 
Loi sur la gestion financiere des premieres nations, les 
biens suivants sont exemptes de taxation : 

a) le droit d'un Indien ou d'une bande sur une reserve 
ou des terres cedees; 

b) les biens meubles d'un Indien ou d'une bande si
tues sur une reserve. 

Idem 

(2) Nul Indien ou bande n'est assujetti a une taxation 
concernant la propriete, l' occupation, la possession ou 
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property mentioned in paragraph (l)(a) or (b) or is oth
erwise subject to taxation in respect of any such property. 

Idem 

(3) No succession duty, inheritance tax or estate duty is 
payable on the death of any Indian in respect of any 
property mentioned in paragraphs (l)(a) or (b) or the 
succession thereto if the property passes to an Indian, 
nor shall any such property be taken into account in de
termining the duty payable under the Dominion Succes
sion Duty Act, chapter 89 of the Revised Statutes of 
Canada, 1952, or the tax payable under the Estate Tax 
Act, chapter E-9 of the Revised Statutes of Canada, 1970, 
on or in respect of other property passing to an Indian. 
R.S .. 1985, c. 1-5, s. 87; 2005, c. 9, s. 150; 2012, c. 19, s. 677. 

Legal Rights 

General provincial laws applicable to Indians 

88 Subject to the terms of any treaty and any other Act 
of Parliament, all laws of general application from time 
to time in force in any province are applicable to and in 
respect of Indians in the province, except to the extent 
that those laws are inconsistent with this Act or the First 
Nations Fiscal Management Act, or with any order, rule, 
regulation or law of a band made under those Acts, and 
except to the extent that those provincial laws make pro
vision for any matter for which provision is made by or 
under those Acts. 
R.S., 1985, c. 1-5, s. 88; 2005, c. 9, s. 151; 2012, c. 19, s. 678. 

Restriction on mortgage, seizure, etc., of property on 
reserve 

89 (1) Subject to this Act, the real and personal property 
of an Indian or a band situated on a reserve is not subject 
to charge, pledge, mortgage, attachment, levy, seizure, 
distress or execution in favour or at the instance of any 
person other than an Indian or a band. 

Exception 

(1.1) Notwithstanding subsection (1), a leasehold inter
est in designated lands is subject to charge, pledge, mort
gage, attachment, levy, seizure, distress and execution. 
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l'usage d'un bien mentionne aux alineas (l)a) ou b) ni au
trement soumis a une taxation quant a l'un de ces biens. 

Idem 

(3) Aucun impot sur les successions, taxe d'heritage ou 
droit de succession n'est exigible ala mort d'un Indien en 
ce qui concerne un bien de cette nature ou la succession 
visant un tel bien, si ce dernier est transmis a un Indien, 
et il ne sera tenu compte d'aucun bien de cette nature en 
determinant le droit payable, en vertu de la Loi federale 
sur les droits successoraux, chapitre 89 des Statuts revi
ses du Canada de 1952, ou l'impot payable, en vertu de la 
Loi de l'impot sur les biens transmis par deces, chapitre 
E-9 des Statuts revises du Canada de 1970, sur d'autres 
biens transmis a un Indien ou a l' egard de ces autres 
biens. 
L.R. (1985), ch.l-6, art. 87; 2005, ch. 9, art. 150; 2012, ch. 19, art. 677. 

Droits legaux 

lois provinciales d'ordre general applicables aux 
lndiens 

88 Sous reserve des dispositions de quelque traite et de 
quelque autre loi federale, toutes les lois d'application ge
nerale et en vigueur dans une province sont applicables 
aux Indiens qui s'y trouvent et a leur egard, sauf dans la 
mesure ou ces lois sont incompatibles avec la presente loi 
ou la Loi sur la gestionfinanciere des premieres nations 
ou quelque arrete, ordonnance, regle, reglement ou texte 
legislatif d'une bande pris sous leur regime, et sauf dans 
la mesure ou ces lois provinciales contiennent des dispo
sitions sur toute question prevue par la presente loi ou la 
Loi sur la gestion financiere des premieres nations ou 
sous leur regime. 
L.R. (1985), ch. 1-5, art. 88; 2005, ch. 9, art. 151; 2012, ch. 19, art. 678. 

lnalienabilite des biens situes sur une reserve 

89 (1) Sous reserve des autres dispositions de la pre
sente loi, les biens d'un Indien ou d'une bande situes sur 
une reserve ne peuvent pas faire l'objet d'un privilege, 
d'un nantissement, d'une hypotheque, d'une opposition, 
d'une requisition, d'une saisie ou d'une execution en fa
veur ou a la demande d'une personne autre qu'un Indien 
ou une bande. 

Derogation 

(1.1) Par derogation au paragraphe (1), les droits decou
lant d'un bail sur une terre designee peuvent faire I' objet 
d'un privilege, d'un nantissement, d'une hypotheque, 
d'une opposition, d'une requisition, d'une saisie ou d'une 
execution. 
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Interpretation 
Repeal and Amendment 
Sections 44-45 

(e) when any punishment, penalty or forleiture is re
duced or mitigated by the new enactment, the punish
ment, penalty or forfeiture if imposed or adjudged af
ter the repeal shall be reduced or mitigated 
accordingly; 

(f) except to the extent that the provisions of the new 
enactment are not in substance the same as those of 
the former enactment, the new enactment shall not be 
held to operate as new law, but shall be construed and 
have effect as a consolidation and as declaratory of the 
law as contained in the former enactment; 

(g) all regulations made under the repealed enact
ment remain in force and are deemed to have been 
made under the new enactment, in so far as they are 
not inconsistent with the new enactment, until they 
are repealed or others made in their stead; and 

(h) any reference in an unrepealed enactment to the 
fonner enactment shall, with respect to a subsequent 
transaction, matter or thing, be read and construed as 
a reference to the provisions of the new enactment re
lating to the same subject-matter as the former enact
ment, but where there are no provisions in the new 
enactment relating to the same subject-matter, the 
former enactment shall be read as unrepealed in so far 
as is necessary to maintain or give effect to the unre
pealed enactment. 

R.S .• c. 1·23, s. 36. 

Repeal does not imply enactment was in force 

45 (1) The repeal of an enachnent in whole or in part 
shall not be deemed to be or to involve a declaration that 
the enactment was previously in force or was considered 
by Parliament or other body or person by whom the en
actment was enacted to have been previously in force. 

Amendment does not imply change in law 

(2) The amendment of an enactment shall not be 
deemed to be or to involve a declaration that the law un
der that enactment was or was considered by Parliament 
or other body or person by whom the enactment was en
acted to have been different from the law as it is under 
the enactment as amended. 

Repeal does not declare previous law 

(3) The repeal or amendment of an enactment in whole 
or in pmt shall not be deemed to be or to involve any dec
laration as to the previous state of the law. 

Judicial construction not adopted 

(4) A re-enactment,. revision, consolidation or amend
ment of an enactment shall not be deemed to be or to in
volve an adoption of the construction that has by judicial 
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e) les sanctions dont !'allegement est prevu par le 
nouveau texte sont, apres !'abrogation, reduites en 
consequence; 

f) sauf dans la mesure ou les deux textes different au 
fond, le nouveau texte n'est pas repute de droit nou
veau, sa teneur etant censee constituer une refonte et 
une clarification des regles de droit du texte anterieur; 

g) les reglements d'application du texte anterieur de
meurent en vigueur et sont reputes pris en application 
du nouveau texte, dans la mesure de leur compatibilite 
avec celui-ci, jusqu'a abrogation ou remplacement; 

h) le renvoi, dans un autre teJ~.ie, au texte abroge, a 
propos de faits ulterieurs, equivaut a un renvoi aux 
dispositions correspondantes du nouveau texte; toute
fois, a defaut de telles dispositions, le texte abroge est 
considere comme etant encore en vigueur dans la me
sure necessaire pour donner effet a I' autre texte. 

S.R., ch. 1-23, art. 36. 

Absence de presomption d'entree en vigueur 

45 (1) L'abrogation, en tout ou en pmtie, d'un texte ne 
constitue pas ni n'implique une declaration portant que 
le texte etait auparavant en vigueur ou que le Parlement, 
ou toute autre autorite qui l'a edicte, le considerait 
comme tel. 

Absence de presomption de droit nouveau 

(2) La modification d'un texte ne constitue pas ni n'im
plique une declaration portant que les regles de droit du 
texte etaient differentes de celles de sa version modifiee 
ou que le Parlement, ou toute autre autorite qui l'a ooicte, 
les considerait comme telles. 

Absence de declaration sur l'etat anterieur du droit 

(3) L'abrogation ou la modification, en tout ou en partie, 
d'un texte ne constitue pas ni n'implique une declaration 
sur I' €:tat anterieur du droit. 

Absence de confirmation de !'interpretation judiciaire 

(4) La nouvelle Miction d'un texte, ou sa revision, re
fonte, codification ou modification, n'a pas valeur de 
confirmation de !'interpretation donnee, par decision ju-
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decision or otherwise been placed on the language used 
in the enactment or on similar language. 
R.S., c. 1-23, s. 37. 

Demise of Crown 

Effect of demise 

46 (1) Where there is a demise of the Crown, 

(a) the demise does not affect the holding of any office 
under the Crown in right of Canada; and 

(b) it is not necessary by reason of the demise that the 
holder of any such office again be appointed thereto 
or, having taken an oath of office or allegiance before 
the demise, again take that oath. 

Continuation of proceedings 

(2) No writ, action or other process or proceeding, civil 
or criminal, in or issuing out of any court established by 
an Act is, by reason of a demise of the Crown, deter
mined, abated, discontinued or affected, but every such 
writ, action, process or proceeding remains in full force 
and may be enforced, carried on or otherwise proceeded 
with or completed as though there had been no such 
demise. 
R.S., c. 1-23, s. 38. 
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diciaire ou autrement, des termes du texte ou de termes 
analogues. 
S.R., ch. 1-23. art. 37. 

Devolution de Ia Couronne 

Absence d' effet 

46 (1) La devolution de la Couronne n'a pas pour effet: 

a) de porter atteinte a !'occupation d'une charge pu
blique federale; 

b) d'obliger a nommer de nouveau le titulaire d'une 
telle charge ou de lui imposer la prestation d'un nou
veau serment professionnel ou d'allegeance. 

Procedures judiciaires 

(2) La devolution de la Couronne n'a pour effet, ni au ci
vil ni au penal, de porter atteinte aux actes emanant des 
tribunaux constitues par une loi ou d'interrompre les 
procedures engagees devant eux, ni d'y mettre fin, ces 
actes demeurant valides et executoires et ces procedures 
pouvant etre menees a leur terme sans solution de conti
nuite. 
S.R., ch. 1-23, art. 38. 
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MUSQURMI INDIAN BAND 

MUSQUEAM INDIAN BAND 

ASSESSMENT BY-LAW 

WHEREAS: 

The Musqueam Indian Band deems it advisable and in the best 
interests of the members of the Musqueam Indian Band to 
establish, by by-law, a system for the assessment and taxation of 
land, or interests in land, including rights to occupy, possess 
or use land in the reserve, such assessment being ancillary to 
and necessary for the establishment of an equitable system of 
levying taxes for local purposes on land, or interests'in land, 
including rights to occupy, possess or use land in the reserve; 

NOW BE IT HEREBY RESOLVED 

That the following by-law be and is hereby enacted for the 
purpose of taxation for local purposes of land, or interests in 
land, including rights to occupy, possess or use land in the 
Musqueam Reserve, pursuant to the provisions of the Indian Act, 
R.s.c., and in particular pursuant to the provisions of section 
83 (1) of the Indian Act, R.s.c. 

Part Section 

1. Preparation of Annual Assessment Roll ••••.. 2- 12 
2. Inspections and Returns ..••.. 13- 25 
3. Valuation ...... 26- 38 
4. Boards of Review ...•.. 40- 59 
5. Appeals to Federal Court •.••.• 60- 69 
6. General ••.••• 81- 100 
7. Depreciation of Industrial Improvements .....• 101- 110 
8. Railway, Pipeline and Electric Power Corporation 

Rights of Way •••••.• 111- 120 
9 Railway and Pipeline Corporations Valuation .•.• 121- 130 
10. Electrical Power Corporations Valuation ..... 131-140 
11. Prescribed Classes of Property ....•••. 151-160 
12. Assessor- Form of Assessment Roll ..•.. l?0-200 
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Interpretation 

1. In this by-law 

"administrator" 

"appraiser" 

"assessment" 

"assessment roll" 

"assessor" 

"band" 

"administrator" means the administrator 
of the Musqueam Indian Band; 

"appraiser" means a property valuator 
appointed by chief and council under 
this by-law; 

"assessment" means a valuation of 
property for taxation purposes; 

"assessment roll" includes a 
supplementary assessment roll and, 
except in sections 2 (1} to (1.3), (1.6) 
and ( 3 ) , 11 ( 8 ) ( a ) , 2 6 ( 1 ) , 41 (1 ) , 
( 2 ) , { 3 ) , ( 6 ) and ( 7 ) , and 4 5 ( 3 ) , 
includes a revised assessment roll; 

"assessor" means an assessor appointed 
by the chief and council under this by
law; 

"band" means the Musqueam Indian Band; 

"band council resolution" 
"band council resolution" means a 
motion, as recorded in the minutes of 
the meeting, passed and approved at a 
duly convened meeting of the council 
pursuant to the consent of a majority of 
the councillors of the band present at 
that meeting; 

"band land" "band land" means reserve land other 
than land held under a CP; 

"closed circuit television corporation" 
"closed circuit television corporation" 
includes a person operating for a fee or 
charge a television signal receiving 
antenna or similar device, or equipment 
for the transmission of television 
signals to television receivers of 
subscribers, or any or all of those 
devices and equipment; 
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• 
"chief" 

"chief and council" 

"highway" 

"improvements" 

e 
December 12th, 1990 

"cp" means.a Certificate of Possession 
as defined under subsections 20(1) and 
20(2) of the. Indian Act; and for the 
purposes of this By-law only, includes a 
Notice of Entitlement and a Certificate 
of Occupation as defined under 
subsections 20(4) and 20(5) of the 
Indian Act or any other permits, 
agreements or licenses issued from time 
to time by Band council Resolution 
authorizing the use of band land by a 
Band member; 

"chief" means the chief of the Musqueam 
Indian Band as elected by the members of 
the Musqueam Indian Band pursuant to the 
provisions of section 74 of the Indian 
Act; 

"chief and council" means the chief and 
council of the Musqueam Indian Band as 
elected by the members of the Musqueam 
Indian Band pursuant to the provisions 
of section 74 of the Indian Act; 

"highway" includes a street, road, lane, 
bridge, viaduct and any other way open 
to the use of the public, and also 
includes a street, road, lane, bridge, 
viaduct and any other way not open to 
the public; 

"improvements" means 

(a) buildings, fixtures, structures and 
similar things erected on or affixed to 
land or to anything referred to in 
paragraph (k), and without limiting 
the generality of this, "improvements" 
includes 

(b) machinery affixed to or forming 
part of anything referred to in 
paragraph (a), 

(c) tunnels including mine workings, 

(d) aqueducts, dams and reservoirs, 

(e) roads, highways and bridges, 

(f) transformers, 

(g) storage tanks, 
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(h) pole lines, cables, towers, poles, 
wires, mains and pipe lines of an 
electric light, electric power, 
telephone, telegraph, water, gas, closed 
circuit television, street railway, 
trolley coach or bus corporation, 

(i) pipe lines for the transportation 
of water, petroleum, petroleum products 
or gas, 

(j) railway track in place, 

(k) rafts, floats, docks, other 
floating structures and devices, and 
vessels used principally for purposes 
other than transportation, that are 
anchored or secured, whether or not 
their owner, holder, or possessor is an 
interest holder of the land to which 
they are anchored or secured; 

(1} anything referred to in paragraph 
(a), (b), (c), (d), (e), (f), (g), (h), 
(i} or (k) that is being constructed, 
erected or affixed, whether or not 
complete and whether or not capable of 
being used for the purposes for which it 
is designed, and which is intended when 
completed to constitute, or will with 
the addition of further construction 
constitute, anything referred to in that 
paragraph, and 

December 12th, 1990 

(rn) all parts, components and 
constituents of anything that is 
referred to in paragraph (1) except 
parts, components and constituents that 
have not been erected or affixed, 

but notwithstanding the foregoing, 
"improvements" does not, except for 
buildings and storage tanks, include 

(n) anything referred to in paragraph 
(a), (b) or (f) as, if erected or 
affixed by a tenant, would, as between 
landlord and tenant, be removable by the 
tenant as personal property, 
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"Indian Act" 

"interest holder" 

"interest in land" 

"land" 

"land cooperative" 

December 12th, 1990 

(o) machinery that is used to 
manufacture, process or repair anything 
or that is used principally to convey 
anything that is being manufactured, 
processed or repaired, 

(p) anything referred to in paragraph 
(1) or (m) which, on being erected or 
affixed, would fall under paragraph (n) 
or ( o), or 

(q) anything exempted pursuant to the 
provisions of this by-law; 

"Indian Act" means the Indian Act, R.s. 
1985 c.I-6 and any amendments thereto; 

"interest holder;' means interest holder 
as defined in the Taxation By-Law; 

"interest in land" means any legal or 
beneficial interest or estate in land, 
or interests in land, including rights 
to occupy, possess or use land in the 
reserve, 

"land" means land, or interests in land, 
including rights to hold, occupy, 
possess or use land in the reserve, and 
improvements and includes; 

(a) land covered by water 

(b) quarries, and 

(c) sand and gravel, including coal or 
other minerals; 

"land cooperative" means a parcel of 
land of which an interest holder is a 
corporation which holds its interest in 
the land exclusively for the benefit of 
its shareholders who 

(a) have rights to occupy a portion of 
the parcel, and 

(b) hold, own or have the use of shares 
or shares and other securities in the 
corporation that have a value equivalent 
to the value of the portion in relation 
to the value of the parcel; 
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"land title office" "land title office" means the land title 
office for the land title district in 
which land located on the reserve may 
have been registered under the Land 
Title Act of the Province of British 
Columbia; 

"minister" "minister" means the Minister of Indian 
Affairs and Northern Development and 
includes a person designated in writing 
by the minister; 

"multi dwelling leased parcel" 
"multi dwelling leased parcel" means a 
parcel of land on which are located 2 or 
more residences, the interest holders of 
one or more of which lease portions of 
the parcel from the interest holder of 
the parcel or from a lessee of the 
interest holder of the parcel and on 
which portion the interest holder of the 
residence has his residence; 

"municipality" "municipality" means, in accordance with 
the context, either any area 
incorporated as a city, district, 
township, town or village, under any Act 
of the Province of British Columbia, or 
the corporation into which the residents 
of the area have been incorporated as a 
municipality or regional district 
pursuant to the provisions of the 
Municipal Act of the Province of British 
Columbia; 

"natural gas" "natural gas" means a gaseous mixture of 
hydrocarbon and other gases received 
from the wells, and includes that gas 
after refinements; 

"parcel" "parcel" means a lot, block, or other 
area in which land is held or into which 
land is subdivided, and does include a 
highway or portion, and the right or 
interest of an occupier of Crown land; 

"person" "person" includes a partnership, 
syndicate, association, corporation and 
the agent and trustee of a person; 

"petroleum" "petroleum" or "petroleum products" 
means crude oil or liquid hydrocarbons, 
or any product or by-product of them; 
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"pipe line corporation" 

"property" 

"registered" 

"pipe line corporation" means a person 
having an interest in or operating a 
pipe line, all or any part of which is 
situate in on the reserve, for the 
purpose of gathering or transporting 
natural gas, petroleum or petroleum 
products; 

"property" includes land and 
improvements as defined in this by-law; 

"registered" and "registration", when 
used in respect of land refer to 
registration in the books of the land 
title office or the books of the Reserve 
Land Register; 

"registered owner" "registered owner" means a person 
registered in the books of the land 
title office or the Reserve Land 
Register having or entitled to and 
interest in land and, includes a person 
who registers a charge; 

"reserve" "reserve" means reserve as defined in 
the Taxation By-Law; 

"reserve land register" "reserve land register" means the 
register kept by the Department of 
Indian Affairs and Northern Development 
pursuant to section 21 of the Indian Act 
and the register kept by the Department 
of Indian Affairs and Northern 
Development pursuant to section 55 of 
the Indian Act; 

"residential building" "residential building" means a building 
used or designed to be used in whole or 
in part for residential purposes and 
includes an associated outbuilding of 
and other improvements to a building 
used or designed to be used in whole or 
in part for residential purposes, but 
does not include a floating mobile horne. 

"surveyor of taxes" "surveyor of taxes" means the surveyor 
of taxes appointed under the Taxation 
By-Law; 

"taxation by-law" "taxation by-law" means the taxation by
law passed by the chief and council of 
the band and approved by the Minister or 
the same as may be amended from time to 
time; 
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"taxes" 

"trustee'' 

"taxes" means taxes as defined in the 
Taxation By-Law; 

"trustee" includes a personal 
representative, guardian, committee, 
receiver and any person having or taking 
on himself the possession, 
administration or control of property 
affected by any express trust, or 
having, by law, the possession, 
management or control of the property of 
a person under a legal disability. 
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PART 2 

Inspections and Returns 

Inspections and assessment powers of assessor 

13. When so directed by the chief and council, the assessor or 
an appraiser may for any purposes relating to assessment 
enter into or on and inspect land and improvements. 

Return of information 

14. (1) 

( 2) 

( 3) 

In this section, "assessor" includes an appraiser. 

A person who has an interest in or disposes of property 
shall, when requested by the chief and council, furnish 
to the assessor any information in that person's 
possession that is directly related to the value of the 
property and that the assessor requires to assist him 
to determine the actual value of the property. 

The assessor is not bound by the information furnished, 
but he may, if he has reason to doubt its accuracy, or 
if a person fails to comply with this section within 3 
weeks after being required in writing to do so, assess 
the property in the manner and for the amount the 
assessor believes to be correct. 

Power to examine property and accounts 

15. (1) To determine an assessment of land and improvements, in 
respect of which he thinks a person may be liable to 
assessment, the assessor or an appraiser, when so 
directed by the chief and council, and with the consent 
of the person who he thinks may be liable to 
assessment, may enter on any premises and, with 
consent, may examine any property, may have access to, 
and may examine and take copies of and extracts from, 
the books, accounts, vouchers, documents and appraisals 
of the person giving such consent. 
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(2) No person engaged in the administration of this by-law 
shall, without consent of the person liable to 
assessment, 

(a) communicate, or allow to be communicated, to a 
person not legally entitled to it information 
obtained under this by-law, except information 
required by law to be shown on the assessment 
rolls; or 

(b) allow a person not legally entitled to it to 
inspect or have access to a return made under this 
by-law. 

[The next section is section 26} 
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PART 3 

Valuation 

Valuation for purposes of assessment 

26. (1) In this by-law 

"actual value" "actual value" during calendar year 1991 
means the actual value that land and 
improvements would have had on July 1, 
1990 had they and all other land and 
improvements been on July 1, 1990 in the 
state and condition that they are in on 
September 30, 1990 and had their use and 
permitted use been on July 1, 1990 the 
same as they are on September 30, 1990, 
and during calendar year 1992 and all 
subsequent calendar years "actual value" 
means the actual value of land as 
determined under the provisions of this 
by-law~ 

"industrial property" 

"September 30", 
"July 1" 

"industrial property" means in 
subsection (3.4) property used or held 
for the purposes of extracting, 
processing or manufacturing any product 
or for storage ancillary to those 
purposes; 

"September 30" and "July 1 11 mean 

(a) in relation to an assessment roll 
completed as required by section 2 
(1), September 30 and July 1 of the 
previous year in which the 
assessment roll was completed, and 

(b) in relation to a revised assessment 
roll completed as required by 
section 2 (1.1), September 30 of 
the previous year in which the 
revised assessment roll was 
completed, and July 1 of the year 
immediately before that .. 

(2) The assessor shall determine the actual value of land 
and improvements and shall enter the actual value of 
the land and improvements in the assessment roll. 
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(3) 

( 3. 1) 

In determining actual value, the assessor may, except 
where this by-law has a different requirement, give 
consideration to present use, location, original cost, 
replacement cost, revenue or rental value, market value 
of the land and improvements and comparable land and 
improvements, economic and functional obsolescence and 
any other circumstances affecting the value of the land 
and improvements. 

Without limiting the application of subsections (1) to 
(3), where an industrial or commercial undertaking, a 
business or a public utility enterprise is carried on, 
the land and improvements used by it shall, subject to 
subsection (3.4}, be valued as the property of a going 
concern. 

(3.2) Where the and improvements are liable to assessment 
under section 34, 35 or 36, the assessor shall include 
in the factors that he considers under subsection (3), 
any restriction placed on the use of the land and 
improvements by an interest holder of the land. 

(3.3) The duration of the interest of an interest holder of 
land and improvements referred to in subsection (3.2), 
or the right of an interest holder of the land to 
terminate that interest, is not a restriction within 
the meaning of subsection (3.2). 

(3.4) The assessor shall determine the actual value of 
industrial property in accordance with the rates, 
formulae, rules or principles prescribed in this by
law. 

(4) Notwithstanding this or any other by-law, where land 
and improvements are exempt from taxation, unless 
ordered by the chief and council, the assessor need 
not, in respect of the exempt land and improvements, 

(a) assess the land and improvements; or 

(b) prepare an annual assessment roll. 

(5) Notwithstanding this or any other by-law, improvements 
designed, constructed, or installed to provide 
emergency protection for persons or domestic animals in 
the event of a disaster or emergency within the meaning 
of the Emergency Program Act of the Province of British 
Columbia are exempt from assessment. 

(6) Land and improvements shall be assessed at their actual 
value. 
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(7) The classes of property prescribed in those sections of 
this by-law included in Part 11, Prescribed Classes of 
Property, for the purpose of administering property 
.taxes, define the types or uses of land and 
improvements to be included in each class. 

(B) The actual values of land and improvements determined 
under this section shall be set down separately on the 
assessment notice and in the assessment roll together 
with information specified pursuant to section 2 (2). 

Major industry valuation 

26.1 {1} In this section 

"cost of industrial improvement" means the cost of 
replacing an existing industrial improvement with an 
improvement that 

(a) has the same area and volume as the existing 
industrial improvement, 

(b) serves the same function that the existing 
industrial improvement was designed for or, where 
the existing industrial improvement is no longer 
used for that function, serves the same function 
that the existing industrial improvement now 
serves, and 

(c) is constructed using current, generally accepted 
construction techniques and materials for the type 
of improvement being constructed 

and, for the purposes of determining cost, reference 
may be made to such manuals or texts or reference works 
for the determination of rates, formulae, rules or 
principles for the calculation of cost as may be 
commonly used for assessment purposes; 

"industrial improvement" means an improvement that is 
part of a plant that is designed, built and can be used 
for the purpose of one or more of the following: 

(a) mining, extracting, beneficiating or milling of 
metallic or non-metallic ore; 

(b) mining, breaking, washing, grading or 
beneficiating of coal; 

(c) producing of aluminum; 

(d) smelting or refining of metal from ore or ore 
concentrate; 
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(e) manufacturing of refined petroleum and natural gas 
products including fuels, blended oils and 
greases; 

(f) manufacturing of lumber or other sawmill and 
planing mill products; 

(g) manufacturing of wood veneer, plywood, particle 
board, wafer board, hardboard and similar 
products; 

(h) manufacturing of gypsum board; 

(i) manufacturing of pulp, paper or linerboard; 

(j) manufacturing of chemicals; 

(k) manufacturing of chemical fertilizer; 

(1) manufacturing of synthetic resins or the 
compounding of synthetic resins into moulding 
compounds; 

(m) manufacturing of cement; 

(n) manufacturing of insulation; 

(o) manufacturing sheet glass or glass bottles; 

(p) building, refitting or repairing ships; 

{q) loading cargo onto sea going or lake going ships 
or barges, including associated cargo storage and 
loading facilities, 

{2) Notwithstanding section 26, there is established a 
class of properties consisting of 

(a) land used in conjunction with the operation of 
industrial improvements, and 

(b) industrial improvements. 

(3) The actual value of properties to which this section 
applies is 

(a) the actual value of the land as determined under 
this by-law, and 

(b) the cost of industrial improvements less 
depreciation that is at a rate applied in a manner 
prescribed in this by-law for individual 
properties or classes or types of properties. 
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{4) In this section 

(a) the definition of "industrial improvement" and 
subsection (2) apply for the 1991 and subsequent 
taxation years, and 

{b) the definition of "cost of industrial improvement" 
and subsection (3) apply for the 1991 and 
subsequent taxation years. 

Improvements 

26.2 For the purposes of section 26.1, the exclusions contained 
in paragraphs (n) to (q} of the definition of "improvements" 
in section 1 do not apply and improvements that fall within 
the definition of "industrial improvement" in section 26.1 
means all improvements that fall within paragraphs (a) to 
(m) of the definition of "improvements" in section 1. 

Valuation for certain purposes not actual value 

27. (1) The actual value of the following land and improvements 
shall be determined using, and in accordance with, the 
appropriate rates prescribed in those sections of this 
by-law contained in Part 10, Part 11, Part 12, Part 13, 
and Part 14: 

(a) the pole lines, cables, towers, poles and wires of 
a telegraph, telephone, trolley coach, bus or 
electrical power corporation ; 

(b) the track in place of a railway corporation, 
whether the track is on a highway, or on a 
privately held, owned or occupied right of way, or 
on band land; 

{c) the pipe lines of a pipe line corporation for the 
transportation of petroleum, petroleum products, 
or natural gas, including valves, cleanouts, 
fastenings, and appurtenances located on the right 
of way, including pumping equipment, compressor 
equipment, storage tanks and buildings; 

(d) the right of way for pole lines, cables, towers, 
poles, wires and pipe lines referred to in 
paragraphs (a) and (c); 

(e) the right of way for track referred to in 
paragraph (b) . 
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( 6) For the purposes of subsection (1) (d) and (e) "right 
of way" means land and improvements that a corporation 
is entitled to use for the operation of those things 
referred to in paragraph (a), (b) or (c) that are to be 
valued under this section, but "right of way" does not 
include land and improvements of which the corporation 
is not an interest holder within the meaning of this 
by-law. 

(7} For the purpose of applying subsection (1} (b), the 
track in place of a railway corporation is inclusive of 
all structures, erections and things, other than such 
buildings, bridges, trestles, viaducts, overpasses and 
similar things, coal bunkers, corrals, stand pipes, 
fuel oil storage tanks, oil fuelling equipment, water 
tanks, station houses, engine houses, roundhouses, 
turntables, docks, wharves, freight sheds, weigh 
scales, repair and cleaning shops and equipment, boiler 
houses, offices, sand towers and equipment, pavement, 
platforms, yard fencing and lighting, powerhouses, 
transmission stations or substations, and the separate 
equipment for each of them, as are necessary for the 
operation of the railway. 

[The next section is section 33.1] 

Occupiers of railway land 

33 .1 ( 1) Where any parcel liable to assessment is land in which 
a railway has an interest and part of it is leased, 
that part shall be treated under this by-law as a 
separate parcel and a separate entry made on the 
assessment roll in respect of the land or improvements 
or both. 

(2) Where part of a parcel of land in which a railway has 
an interest is treated as a separate parcel under 
subsection {1), the remainder of the parcel shall be 
treated under this by-la\ot as a separate parcel and a 
separate entry made on the assessment roll in respect 
of the land. 

(3) Where the whole of any parcel of land in which a 
railway has an interest is liable to assessment and is 
leased or a part of a parcel is assessed under 
subsection (1), an interest holder may give notice, 
with full particulars of the duration of the lease, to 
the assessor and request that copies of all assessment 
and tax notices issued during the duration of the lease 
be sent to the lessee, and the assessor shall enter the 
name and address of the lessee on the assessment roll. 
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Assessment of land the fee of which is in the crown 

34. (1) Land the fee of which is in the Crown, or in some 
person on behalf of the Crown, that is held or occupied 
otherwise than by, or on behalf of, the Crown, is, with 
the improvements on it, liable to assessment in 
accordance with this section. 

(2) The land referred to in subsection (1) with the 
.improvements on it shall be entered in the assessment 
roll in the name of an interest holder whose interest 
shall be valued at the actual value of the land and 
improvements determined under section 26. 

(3) This section applies, with the necessary changes and so 
far as it is applicable, to improvements in which some 
person other than the Crown has an interest and which 
are situated on land the fee of which is in the Crown, 
or in some person on behalf of the Crown. 

(4) This section applies, with the necessary changes and so 
far as it is applicable, where land is held in trust 
for the Musqueam Indian Band or the members of the 
Musqueam Indian Band and occupied by a person not a 
member of the Musqueam Indian Band. 

(5) As soon as the assessor ascertains that land is held or 
occupied in the manner referred to in subsection (1), 
he shall enter the land with improvements on it on a 
supplementary assessment roll in the name of an 
interest holder whose interest shall be assessed at the 
actual value of the land and improvements. 

Exempt land held by occupier liable to assessment 

35. (1) subject to section 26 (4), land, the interest in which 
is held by or on behalf of a person who is exempted 
from taxation under this by-law or any other by-law of 
the Musqueam Indian Band is, with its improvements, 
liable to assessment under this section. 

(2) The land and improvements referred to in subsection (1) 
shall be entered in the assessment roll in the name of 
the interest holder whose interest shall be valued at 
the actual value of the land and improvements 
determined under this by-law. 

(3) This section applies to improvements in which a person 
exempted from taxation by this by-law or any other by
law of the Musqueam Indian Band has an interest and 
which are, situated on land which is held by or on 
behalf of a person exempted from taxation by this by
law or any by-law of the Musqueam Indian Band. 
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Assessment of land or interests in land held by a municipality or 
the crown in Right of the Province of British Columbia 

36. (1) 

( 2) 

( 3) 

Land held or occupied by a municipality or the Crown in 
Right of the Province of British Columbia, held or 
occupied by, or on behalf of, a municipality or the 
Crown in Right of the Province of British Columbia, is, 
with the improvements on it, liable to assessment under 
this section, subject to the Constitution Act, s.c. 

The land referred to in subsection (1) with the 
improvements on it shall be entered in the assessment 
roll in the name of an interest holder whose interest 
shall be valued at the actual value of the land as 
determined under this by-law. 

This section applies, with the necessary changes and so 
far as it is applicable, to improvements in which some 
person other than a municipality or the Crown in Right 
of the Province of British Columbia has an interest, 
situated on land held or occupied by a municipality or 
the Crown in Right of the Province of British Columbia, 
or in some person on behalf of a municipality or the 
Crown in Right of the Province of British Columbia. 

Joint interests and termination of interests 

36.1 (1) Where land and improvements or all are held or occupied 
in the manner referred to in section 34, 35 or 36 by 2 
or more persons, and there is no paramount occupier, 
the land and improvements or all shall be assessed in 
the names of those persons jointly. 

{2) Where land and improvements or all referred to in 
section 34, 35 or 36 are held or occupied by any person 
otherwise than as an interest holder of land, an entry 
on the assessment roll in respect of that person's land 
and improvements, where the interest is terminated 
prior to the year in which taxes are levied, the 
assessment will be cancelled by means of an entry on a 
supplementary assessment roll. 

(3) Where, after September 30 and before the following 
January 1, and land and improvements become held or 
occupied in the manner referred to in section 34 (1), 
the assessor shall enter the land and the improvements 
thereon on a supplementary assessment roll in the name 
of an interest holder whose interest shall be assessed 
at the actual value of the land. 

[The next section is section 38] 

December 12th, 1990 ASSESSMENT BY-LAW Page No. 26 

- 87 -



' I . . 

Legal Code of the Musqueam Indian Band 

@ Lawrence Fast 
Barrister & Solicitor 
Vancouver, B.C. 

Property Assessment Bylaw 

- 88 -



Whereas: 

Legal Code of the Musqueam Indian Band 

Musqueam Indian Band 
Property Assessment Bylaw 

PR-96-01 

The Band Council of the Musqueam Indian Band deems it advisable and in the best interests of 
the band to engage in the taxation for local purposes of land, or interests in I and, in the reserve 
lands of the Musqueam Indian Band, including rights to occupy, possess or use land in the 
reserve lands ofthe Musqueam Indian Band. 

Now Therefore Be It Hereby Resolved: 

That the Property Assessment Bylaw be and is hereby enacted for the purpose of engaging in the 
assessment and taxation for local purposes ofland, or interests in land, in the reserve, including 
rights to occupy, possess or use land in the reserve, pursuant to the provisions of the Indian Act 
and in particular pursuant to the provisions of subsection 83( I) of the Indian Act; 

and, 

That upon approval by the Minister offndian Affairs, the Property Assessment Bylaw shall come 
into full force and effect. 
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Legal Code of the Musqueam Indian Band 

Interpretation 

Musqueam Indian Band 
Property Assessment Bylaw 

PR-96-01 

Part 1 

Interpretation and Titles 

1.(1) In this bylaw, including without limiting the generality of the foregoing in this 
subsection: 

"actual value" means the market value of the interest in land and improvements as if the 
Interest holder held a fee simple interest located off reserve 

"agent" means a person who acts with the written authority of a person or interest holder, 

"appraiser" means a person who is a property valuator engaged by the assessor or 
appointed by council under this bylaw, 

"assessment" means a valuation of property for taxation purposes, 

"Assessment Act'' means the Assessment Act, R.S.B.C. 1979, c. 21, 

"Assessment Aut/zority Act" means the Assessment Authority Act, R.S.B.C. 1979, c. 22, 

"assessment bylaw" means the Musqueam Indian Band Property Assessment Bylaw, 
PR-96-01, 

"assessment roll" includes a supplementary assessment roll and anything recorded as an 
addendum to the assessment roll, 

"assessor" means an assessor appointed by the council under this bylaw, 

"band" means the Musqueam Indian Band, being a band within the meaning of section 
2.(1) ofthe Indian Act 
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"band council resolution" means a motion passed and approved by a majority of the 
councillors of the band, 

"band land register" means the lists and files kept by the land management department of 
the band in which are listed or filed particulars in respect of property including particulars 
in respect of property not listed or filed in any land title office or reserve land register, 

"band manager" means the band manager of the band or his delegate, 

"band member" means a member of the band, 

"board" means the board of review. 

"board of review" means a board of review appointed by the council under section 40, 

"British Columbia Assessment Authority" means the British Columbia Assessment 
Authority as defined in the Assessment Authority Act, 

"closed circuit television corporation" includes a person operating for a fee or charge a 
television signal receiving antenna or similar device, or equipment for the transmission of 
television signals to television receivers of subscribers, or any or all of those devices and 
equipment, 

"council" means the council of the Musqueam Indian Band as elected by the band 
members, 

"court" means a court of competent jurisdiction, 

"cp" means a certificate of possession as referred to under subsections 20(1) and 20(2) of 
the Indian Act, and for the purposes of this bylaw only, includes a notice of entitlement, a 
certificate of occupation as referred to under subsections 20(4) and 20(5) of the Indian 
Act and any such other permits, agreements, licenses or interests as are issued or given 
from time to time by band council resolution authorizing the use of land in reserve by a 
band member, 

"farm" means an area of land classified as such by the assessor; 

"forest land" means land that has as its highest and best use the production and harvesting 
of timber, 

"general purposes" means local purposes, 

"highway" includes a street, road, lane, bridge, viaduct and any other way open to the use 
of the public, but does not include a private right of way on private property, 
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• 
"improvements" means any building, fixture, structure or similar thing constructed or 
placed on or in land, or water over land, or on or in another improvement, but does not 
include any of the following things unless that thing is a building or is deemed to be 
included in the definition by subsection (2) and section 1. 1: 
(a) production machinery, 
(b) anything intended to be moved as a complete unit in its day to day use, 
(c) furniture and equipment that is not affixed for any purpose other than its own 

stability and that is easily moved by hand, 

"Indian Act" means the Indian Act, R.S.C. 1985, c. 1-5, and any amendments thereto, 

"interest" includes any legal or beneficial right, title, estate or interest, 

"interest holder" means a person who has an interest in, or is an occupier of, land or 
improvements, or both, 

"land" means land, or interests in land, in the reserve, including rights to occupy, possess 
or use land in the reserve, and includes, but is not limited to: 
(a) land covered by water, 
(b) quarries, and 
(c) sand and gravel, 

"land co-operative" means a parcel of land of which an interest holder is a corporation 
which holds its interest in the land exclusively for the benefit of its shareholders who 
(a) have rights to occupy a portion of the parcel, and 
(b) hold, own or have the use of shares or shares and other securities in the 

corporation that have a value equivalent to the value of the portion in relation to 
the value of the parcel, 

"land title office" means the land title office or offices for the land title district in which 
land located in the reserve may have been registered under the Land Title Act of the 
Province of British Columbia, and without limiting the generality of the foregoing but for 
greater certainty includes each land title office in which land located in any named 
reserve may have been so registered, 

"manufactured home" means manufactured home as defmed in the taxation bylaw, 

"manufactured home park" means manufactured horne park as defmed in the taxation 
bylaw, 

"minister" means the Minister oflndian Affairs and Northern Development and includes 
a person designated in writing by the Minister, 

"multi dwelling leased parcel" means a parcel ofland on which are located two or more 
residences, the interest holders of one or more of which, Wlder leases having tenns of not 
less than one year, lease portions of the parcel from the interest holder of the parcel or 
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from a lessee of the interest holder of the parcel and on which portion the interest holder 
of the residence has his residence, 

"municipality" means, in accordance with the context, either any area incorporated as a 
city, district, township, town or village, under any Act of the Province of British 
Columbia, or the corporation into which the residents of the area have been incorporated 
as a municipality or regional district pursuant to the provisions of the Municipal Act of 
the Province of British Columbia, 

"named reserves" means named reserves as defined in the taxation bylaw, 

"natural gas" means a gaseous mixture of hydrocarbon and other gases received from the 
wells, and includes that gas after refmements, 

"occupier" means: 
(a) a person who, if a trespass has occurred, is entitled to maintain an action for 

(b) 

(c) 

(d) 

trespass, 
a person in possession of land within the reserve that is held directly or indirectly 

under a lease, licence, agreement, easement or other record from the Crown, or 
who simply occupies the land, 
a person in possession of land within the reserve that is held directly or indirectly 
under a lease, licence, agreement, easement or other record from a person who is 
exempted from taxation under the taxation bylaw or any Act that applies to land 
in the reserve or who simply occupies the land, or 
in relation to land that in ordinary conditions: 
(i) is covered by non-tidal water, or 
(ii) sometime or always during a calendar year is covered by tidal water, 
a person who is entitled directly or indirectly under a lease or licence to possess or 
occupy, or who simply occupies, the land, the water covering the land or the 
surface of the water covering the land, 

"parcel" means a lot, block, or other area in which land is held or into which land is 
subdivided, and does include a highway or portion of a highway and the right or interest 
of an occupier of Crown land, 

"person", in addition to its ordinary meaning, includes a partnership, syndicate, 
association, corporation, government or any agency or political subdivision thereof and 
the agent or trustee of a person, 

"petrolewn" or "petroleum products" means crude oil or liquid hydrocarbons, or any 
product or by-product of them, 

"pipe line corporation" means a person having an interest in or operating a pipe line, all 
or any part of which is situate in or on the reserve, for the purpose of gathering or 
transporting natural gas, petroleum or petroleum products, 

"production machinery" means any: 
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(a) 
(b) 
(c) 

engine, 
motor, or 
machine 

used to manufacture, process, repair or convey a product, 

"property" includes land and improvements, 

"property class" means a class of property established under section 26(7), 

"registered" and "registration", when used in respect of land, refer to registration in the 
books of the land title office or the books of the reserve land register or listed or filed in 
the band land register, 

"registered owner" means a person registered in the books of the land title office, the 
reserve land register or the band land register as having or being entitled to property and 
includes a person who registers a charge, 

"reserve" means those lands: 
(a) that have been set apart for the use and benefit of the band, pursuant to section 18 

of the Indian Act, and 
(b) that have been set apart for the use and benefit of the band pursuant to section 36 

of the Indian Act, 

"reserve land register" means the register or registers kept by the Department oflndian 
Affairs and Northern Development pursuant to section 21 of the Indian Act and the 
register or registers kept by the Department oflndian Affairs and Northern Development 
pursuant to section 55 of the Indian Act, and without limiting the generality of the 
foregoing but for greater certainty includes each such register relating to each named 
reserve, 

"residential building" means a building used or designed to be used in whole or in part for 
residential purposes and includes an associated outbuilding of and other improvements to 
a building used or designed to be used in whole or in part for residential purposes, but 
does not include a floating manufactured home, 

"Schedule" means a schedule to this bylaw, 

"surveyor of taxes" means the surveyor of taxes appointed under the taxation bylaw, 

"taxation bylaw" means the Musqueam Indian Band Property Taxation Bylaw, PR-96-02 
passed by the council and approved by the minister, 

"taxation year" means the calendar year to which an assessment roll applies for the 
purposes oftaxation as referred to in section 2 (1.2), 

"taxes" means taxes as defmed in the taxation bylaw, 
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.~ 

"trustee" includes a personal representative, guardian, committee, receiver and any person 
having or taking on himself the possession, administration or control of property affected 
by any express trust, or having, by law, the possession, management or control of the 
property of a person under a legal disability. 

(2) Without limiting the definition of "improvements" in subsection ( 1 ). the following things 
are deemed to be included in that definition unless excluded from it by Schedule "I": 

(a) anything that is an integral part of a building or structure and is intended to 
serve or enhance the building or structure, including elevators, escalators 
and systems for power distribution, heating, lighting, ventilation, air 

(b) 

(c) 
(d) 

(e) 

(f) 

(g) 

(h) 
(i) 
G) 
(k) 

(1) 

(m) 
(n) 

(o) 

conditioning, communications, security and fire protection, 
any building or structure that is capable of maintaining a controlled 
temperature or containing a special atmosphere, including dry kilns, steam 
chests, green houses and cooling towers. 
any lighting fixtures, paving and fencing, 
any 
(i) 
(ii) 

piling, retaining walls and bulkheads, and 
water system, storm drainage system and industrial or sanitary 
sewer system, 

the value of which is not included by the assessor in the value of the land. 
any foundations, such as footings, perimeter walls, slabs, pedestals, piers, 
columns and similar things, including foundations for machinery and 
equipment, 
any pipe racks, tending platforms, conveyor structures and supports for 
machinery and equipment, including structural members and comprising 
tresses, bents, trusts and joist sections, stringers, beams, channels, angles 
and similar things, 
any aqueducts, dams, reservoirs, and artificial lagoons and any tunnels 
other than mine workings, 
any roads, air strips, bridges, trestles and towers, including ski towers, 
any mains, pipes or pipe lines for the movement of fluids or gas, 
any track in place, including railway track in place, 
any pole lines, metallic or fibre optic cables, towers, poles, wires, 
transformers, substations, conduits and mains, that are used to provide 
electric light, power, telecommunications, transportation and similar 
services, including power wiring for production machinery up to the main 
electrical panels or motor control centre, those panels and that centre, 
any vessels, such as tanks, bins, hoppers and silos, with a capacity 
prescribed in Schedule "II" and any structure that is connected to those 
vessels, 
docks, wharves, rafts and floats, 
floating homes and any other floating structures and devices that are used 
principally for purposes other than transportation, 
that part of anything referred to in paragraphs (a) to (n) or of any building, 
fixture, structure or similar thing that, whether or not completed, or 
capable of being used for the purpose for which it is designed, 
(i) is being constructed or placed, and 
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(ii) is intended, when completed, to constitute, or will with the 
addition of further construction constitute, any of those things. 

Manufactured Home a Deemed Improvement 

1.1 Without limiting: 
(a) the definition of"improvements" in subsection 1(1), or 
(b) subsection 1(2), 

a manufactured home is deemed to be an improvement for the purpose of property assessment 
and taxation under this bylaw and the taxation bylaw. 

Short Title 

1.2 This bylaw may be cited for all purposes as the Musqueam Indian Band Property 
Assessment Bylaw, PR-96-01. 
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Part3 

Inspections and Returns 

Inspections & Assessment Powers of Assessor 

13.(1) The assessor or an appraiser may, at a time mutually agreeable with the interest holder, 
for any purposes relating to assessment enter into or on and inspect land and improvements. 

' 

(2) The interest holder or person in charge of the land and improvements entered by an 
assessor pursuant to subsection (1) shall give the assessor all reasonable assistance and furnish 
the assessor with such information as the assessor reasonably may require in order to assist the 
assessor in establishing the actual value of the land or improvements, or both, for the purposes of 
this bylaw. 

Return of Information 

14.(1) In this section, section 15 and section 16, "assessor" includes an appraiser and, if 
authorized by the assessor, any other employee of the band, the British Columbia Assessment 
Authority or an employee of the British Columbia Assessment Authority. 

(2) A person who has an interest in or disposes of property shall, upon written request of the 
assessor, furnish to the assessor, within 21 days or a longer period specified in the notice, any · 
information in that person's possession that is related to the value of the property and that the 
assessor requires to assist him to determine the actual value of the property. 

(3) The assessor is not bound by the information furnished, but he may, ifhe has reason to 
doubt its accuracy, or if a person fails to comply with this section within 21 days or the longer 
period specified in the notice as referred to in subsection (2), assess the property in the manner 
and for the amount the assessor believes to be correct based upon such information as may be in 
the possession of the assessor. 

Power to Examine Property and Accounts 

15 .( 1) To determine an assessment of land and improvements, in respect of which he thinks a 
' person may be liable to assessment or to confirm an assessment, the assessor, with the consent of 

the person who he thinks may be liable to assessment, may enter on any premises and may 
examine any property. He shall be given access to, and may examine and take copies of and 
extracts from, the books, accounts, vouchers, documents and appraisals of the person, who shall 
comply with section 13(2). 

Musqueam Indian Band Property Assessment Bylaw PR-96-01 PageNo.13 

- 97 -



(2) The surveyor of taxes, a member of the board of review or any other person who has 
custody or control of information or records obtained under this bylaw shall not, without consent 
of the person liable to assessment, disclose the information or records to any other person, 
except: 

(a) in the course of administering this bylaw or another bylaw of the band or 
performing functions under it, 

(b) 
(c) 

in proceedings before a board of review or a court of law, or 
if permitted by subsection (3). 

(3) The assessor may disclose to the agent of the interest holder of property confidential 
information relating to the property if the disclosure has been authorized in the form set out in 
Schedule XIV or, if pursuant to section 2 of Schedule XIV such form of authorization is not . 
required, in writing by the owner. 

(4) The assessor may disclose and disseminate to any person information under this bylaw 
respecting assessed or declared value and physical characteristics of any property. 

Manufactured Home Park Information 

16.(1) The interest holder of land upon which a manufactured home park is located or the 
operator of a manufactured horne park shall, on demand, furnish to the assessor full mformation 
respecting the owner of each manufactured home in the manufactured home park. 

(2) The interest holder of land upon which a manufactured home park is located or the 
operator of a manufactured horne park shall notify the assessor and the surveyor of taxes, in 
writing, promptly after a manufactured home has been moved into, or out of, that manufactured 
home park. 

(3) The assessor may, during business hours as defined in the Property Taxation Bylaw and 
with the consent of the interest holder, enter a manufactured home park or a manufactured home 
for assessing the manufactured home and inspecting any records kept by the operator of the 
manufactured home park. 

[THE NEXT SECTION IS 25.1] 
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Part4 

Valuation 

Valuation and Status Dates 

25.1(1)For the purpose of detennining the actual value of property for an assessment roll, the 
valuation date is July 1 of the year during which the assessment roll is completed. 

(2) The actual value of property for an assessment roll is to be detennined as if on the 
valuation date: 

(a) the property and all other properties were in the physical condition that they are in 
on October 31 following the valuation date, and 

(b) the permitted use of the property and of all properties were the same as on 
October 31 following the valuation date. 

Valuation for Purposes of Assessment 

26.(1) In this bylaw "actual value'' means the market value ofthe fee simple interest in land and 
improvements as if the interest holder held a fee simple interest located off reserve. 

(2) The assessor shall determine the actual value of land and improvements and shall enter 
the actual value of the land and improvements within each named reserve in the assessment roll. 

(3) In determining actual value, the assessor may, except where this bylaw has a different 
requirement, give consideration to present use, location, original cost, replacement cost, revenue 
or rental value, selling price of the land and improvements and comparable land and 
improvements both within and without the reserve, economic and functional obsolescence, the 
market value of comparable land and improvements both within and without the reserve. 
jurisdiction, community facilities and amenities, and any other circwnstances affecting the value 
of the land and improvements provided such considerations do not conflict with subsection (1 ). 

(3.1) Without limiting the application of subsections (1) to (3), where an industrial or 
commercial undertaking, a business or a public utility enterprise is carried on, the land and 
improvements used by it shall be valued as the property of a going concern. 

(3.2) The assessor may include in the factors that he considers under subsection (3), any 
restriction placed on the use of the land and improvements by the band. 

(3.3) The duration of the interest of an interest holder, or the right of an interest holder or any 
other person to terminate that interest, is not a restriction within the meaning of subsection (3.2). 
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(4) Notwithstanding this or any other bylaw of the band, where land and improvements are 
exempt from taxation, unless ordered by the council, the assessor need not, in respect of the 
exempt land and improvements: 

(a) assess the land and improvements, or 
(b) prepare an annual assessment roll. 

(5) Notwithstanding this or any other bylaw, improvements designed, constructed or installed 
to provide emergency protection for persons or domestic animals in the event of a disaster or 
emergency within the meaning of the Emergency Program Act, of the Province of British 
Columbia, are exempt from assessment. 

(6) Land and improvements shall be assessed at their actual value. 

(7) Council hereby establishes in Schedule "IV" to this bylaw classes of property for the 
purpose of administering property taxes and in Schedule "IV" defines the types or uses of land or 
improvements, or both, to be included in each property class. 

(8) The actual values ofland and improvements detei'fl1lned under this section shall be set 
down separately on the assessment notice and in the assessment roll together with information 
specified pursuant to section 2(2). 

Major Industry Valuation 

26.1 (1) In this section: 

"cost of industrial improvement" means the cost of replacing an existing industrial 
improvement with an improvement that: 
(a) has the same area and volwne as the existing industrial improvement, 
(b) serves the same function that the existing industrial improvement was designed 

for, or where the existing industrial improvement is no longer used for that 
function, serves the same function that the existing industrial improvement now 
serves, and 

(c) is constructed using current, generally accepted construction techniques and 
materials for the type of improvement being constructed, 

and, for the purposes of determining cost, council shall prescribe those manuals 
establishing rates, formulae, rules or principles for the calculation of cost prescribed in 
Schedule "V", 

"industrial improvement" means an improvement that is part of a plant that is designed, 
built and can be used for the purpose of one or more ofthe following: 
(a) mining, extracting, beneficiating or milling of metallic or non-metallic ore, 
(b) mining, breaking, washing, grading or beneficiating of coal, 
(c) producing of aluminium, 
(d) smelting or refining of metal from ore or ore concentrate, 
(e) manufacturing of refmed petroleum and natural gas products including fuels, 

blended oils and greases, 

Musqueam Indian Band Property Assessment Bylaw PR-96-01 Page No.l6 

- 100 -



(t) manufacturing oflumber or other sawmill and planing mill products, 
(g) manufacturing of wood veneer, plywood, particle board, wafer board, hardboard 

and similar products, 
(h) manufacturing of gypsum board, 
(i) manufacturing of pulp, paper or linerboard, 
0) manufacturing of chemicals, 
(k) manufacturing of chemical fertilizer, 
(I) manufacturing of synthetic resins or the compounding of synthetic resins into 

moulding compounds, 
(m) manufacturing of cement, 
(n) manufacturing of insulation, 
( o) manufacturing sheet glass or glass bottles, 
(p) building, refitting or repairing ships, 
( q) loading cargo onto sea going or lake going ships or barges, including associated 

cargo storage and loading facilities, 
but council may exempt from this definition the industrial improvements in a plant or a 
class of plant that has less than a prescribed capacity and may prescribe different 
capacities for various types of plant, and hereby makes such exemptions as set out in 
Schedule "VI". 

(2) Notwithstanding section 26, there is established a class of properties consisting of: 
(a) land used in conjunction with the operation of industrial improvements, and 
(b) industrial improvements. 

(3) The actual value of properties to which this section applies is: 
(a) the actual value of the land as determined under section 26, and 
(b) the cost of industrial improvements less depreciation that is at a rate and applied 

in a manner prescribed by council in Schedule "VII" for individual properties or 
classes or types of prope~ies. 

Valuation for Certain Purposes not Actual 

27.(1) The actual value of the following land and improvements shall be determined using, and 
in accordance with, the rates prescribed in Schedules "VIII", "IX", "X" and "XI": 

. (a) the pole lines, metallic or fibre optic cables, towers, poles, wires, transformers, 
conduits and mains of a telecommunications, trolley coach, bus or electrical 
power corporation, but not including substations, 

(b) the track in place of a railway corporation, whether the track is on a highway, or 
on a privately held, owned or occupied right of way or other interest in reserve, or 
elsewhere on reserve, 

(c) the pipe lines of a pipe line corporation for the transportation of petroleum, 
petroleum products, or natural gas, including valves, cleanouts, fastenings, and 
appurtenances located on the right of way, including pumping equipment, 
compressor equipment, storage tanks and buildings, · · 

(d) the right of way for pole lines, cables, towers, poles, wires, transformers, conduits, 
mains and pipe lines referred to in paragraphs (a) and (c), 
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(e) the right of way for track referred to in paragraph (b). 

(2) For the purposes of this section, teleconununications does not include cable television. 

(3) For the purposes of paragraphs (l)(d) and (e) "right of way" means land and 
improvements that an interest holder is entitled to use for the operation of those things referred to 
in paragraphs (l)(a), (b) or (c) that are to be valued under this section, but "right of way" does not 
include land and improvements in which the interest holder does not have an interest within the 
meaning ofthls bylaw. 

(4) For the purpose of applying subsection {l)(b), the track in place of a railway corporation 
is inclusive of all structures, erections and things, other than such buildings, bridges, trestles, 
viaducts, overpasses and similar things, coal bunkers, corrals, stand pipes, fuel oil storage tanks, 
oil fuelling equipment, water tanks, station houses, engine houses, roundhouses, turntables, 
docks, wharves, freight sheds, weigh scales, repair and cleaning shops and equipment, boiler 
houses, offices, sand towers and equipment, pavement, platforms, yard fencing and lighting, 
powerhouses, transmission stations or substations, and the separate equipment for each of them, 
as are necessary for the operation of the railway. 

27.1.(1) Notwithstanding section 26, 26.1, and 27, the Assessor shall, by using rates established 
by regulation under the Assessment Act, R.S.B.C. 1979, c.21, determine the value of the 
following properties: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

the pole lines, metallic or fibre, optic cables, towers, poles, wires, 
transfonners, pipelines, conduits and mains of a teleconununications, cable 
television, bus or electrical power corporatio~; 
the track in place of a railway corporation, whether the track is on a 
highway, or on a privately held, owned or occupied right of way, or on 
band land; 
the pipe lines of a pipe line corporation for the transportation of petroleum, 
petroleum products, or natural gas, including valves, cleanouts, fastenings, 
and appurtenances located on the right-of-way, but not including pupping 
equipment, compressor equipment, storage tanks and buildings~ 
the right-of-way for pole lines, cables, towers, poles, wires, transformers, 
conduits, mains and pipelines referred to in paragraphs (i) and (iii); 
the right-of-way for track referred to in paragraph (ii). 

[THE NEXT SECTION fS 33.1] 

Occupiers of Railway Land 

3 3.1 ( 1) Where any parcel liable to assessment is land that a railway is the interest holder of, and 
part of it is leased, that part shall be treated under this bylaw as a separate parcel and a separate 
entry shall be made on the assessment roll in respect of the land or improvements or both. 
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(2) Where part of a parcel of land that a railway is the interest holder of is treated as a 
separate parcel under subsection ( 1 ), the remainder of the parcel shall be treated under this by law 
as a separate parcel and a separate entry made on the assessment roll in respect of the land or 
improvements or both. 

(2.1) The actual value of land or improvements, or both, referred to in subsection (I) or (2) 
shall be determined under section 26. 

(3) Where the whole of any parcel of land that a railway is the interest holder of is liable to 
assessment and is leased or a part of a parcel is assessed under subsection ( l ), an interest holder 
may give written notice, with full particulars of the duration of the lease, to the assessor and 
request that copies of all assessment and taxation notices issued during the duration of the lease 
be sent to the Jessee, and the assessor shall enter the name and address of the lessee on the 
assessment roll. 

Assessment of Land the Fee ofwhich is in the Crown in Right of Canada 

34.(1) This section 34 shall apply where land referred to in subsection (2) or (5) is not liable to 
assessment elsewhere under this bylaw, the taxation bylaw or any other bylaw of the band. 

(2) Land, the fee or legal title of which is in the Crown in Right of Canada, or in some person 
on behalf of the Crown in Right of Canada, that is held or occupied otherwise than by, or on 
behalf of, the Crown in Right of Canada, is, with the improvements on it, liable to assessment in 
accordance with this section. 

(3) The land referred to in subsection (2) with the improvements on it shall be entered in the 
assessment roll in the name of the interest holder whose interest shall be valued at the actual 
value of the land and improvements determined under section 26. 

(4) This section applies, with the necessary changes and so far as it is applicable, to 
improvements in which some person other than the Crown in Right of Canada has an interest and 
which are situated on land the fee or legal title of which is in the Crown in Right of Canada, or in 
some person on behalf of the Crown in Right of Canada. 

(5) This section applies, with the necessary changes and so far as it is apphcable, to all 
reserve lands of the band where the fee or legal title of which is in the Crown in Right of Canada 
and the land is occupied by a person not a member of the band. 

(6) As soon as the assessor ascertains that land is held or occupied in the manner referred to 
in subsection (2), he shall enter the land with improvements on it on a supplementary assessment 
roll in the name of an interest holder whose interest shall be assessed at the actual value of the 
land and improvements. 

Exempt Land held by Occupier Liable to Assessment 
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35.(1) Land and improvements, the interest in which is held by or on behalf of a person who is 
exempted from taxation under this bylaw or any other bylaw of the band and which is held or 
occupied otherwise than by, or on behalf of that person, are liable to assessment under this 
section. 

(2) The land and improvements referred to in subsection (I) shall be entered in the 
assessment roll in the name of the interest holder whose interest shall be valued at the actual 
value of the land and improvements detennined under section 26. 

(3) This section applies to improvements in which a person who is not exempted from 
taxation by this bylaw or any other bylaw of the band has an interest, and which are situated on 
land which is held by or on behalf of a person exempted from taxation by this bylaw or any other 
bylaw of the band. 

Assessment of Interests in Land held by a Municipality or the Crown in Right of the 
Province of British Columbia 

36.(1) Land held or occupied by a municipality or the Crown in Right of the Province of British 
Columbia, held or occupied by, or on behalf of, a municipality or the Crown in Right of the 
Province of British Columbia, is, with the improvements on it, liable to assessment under this 
section, subject to the Constitution Act, S.C. 

(2) The land referred to in subsection (1) with the improvements on it shall be entered in the 
assessment roll in the name of an interest holder whose interest shall be valued at the actual value 
of the land as determined under section 26. 

(3) This section applies, with the necessary changes and so far as it is applicable, to 
improvements inwhich some person other than a municipality or the Crown in Right of the 
Province of British Columbia has an interest, situated on land held or occupied by a municipality 
or the Crown in Right of the Province of British Columbia, or in some person on behalf of a 
municipality or the Crown in Right of the Province of British Columbia. 

Joint Interests & Termination of Interests 

36.1 Where land or improvements or both are held or occupied in the manner referred to in 
sections 34, 35 or 36 by two or more persons, the land or improvements, or both, may be 
assessed in the name of any of those persons or in the names of any two or more of those persons 
jointly. 

[THE NEXT SECTION IS 38] 
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Further Assessment of an Improvement on Land 

38.(1) A structure, aqueduct, pipe line, tunnel, bridge, dam, reservoir, road, storage tank, 
transformer, or s11bstation, jx>Ie lines, cables, towers, poles, wires, transmission equipment or 
other improvement, that extends over, under or through land may be separately assessed to the 
person having an interest in, maintaining, operating or using it, notwithstanding that some other 
person may have an interest in the land. 

(2) Each individual residential building located on a land co-operative or multi dwelling 
leased parcel shall be separately assessed. 

[THE NEXT SECTION IS 40] 
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[There is no section 45} 

Board of Review sets own Rules 

46. All inquiries and hearings before the board of review or a member of it shall be governed 
by the rules it may adopt and the board of review is not bound by the technical rules oflegal 
evidence. 

Hearing of Appeals in Order of Entry on List 

4 7 .(1) If there are less than two designated named reserves, the board of review shall proceed 
with the complaints in the order, as nearly as may be, in which they are entered on the list of 
complaints compiled by the assessor. 

(2) If there are two or more designated named reserves, the board of review shall order the 
complaints to be presented and proceeded with according to designated named reserves or 
portions of designated named reserves. 

(3) Every order made under subsection (2) shall be posted at the band office and such other 
places as may be designated by the board of review. 

(4) The board of review may grant an adjournment or postponement of the hearing of any 
complaint. 

(5) The onus of proof is on the person bringing the appeal to establish that the assessed value 
of the property should be different from the value determined by the assessor or any other matter 
properly before the board of review. 

Oaths 

48. The members of the board of review may respectively administer oaths in the course of a 
proceeding or in connection with their official duties. 

Action by Board of Review 

49. Evidence by affidavit, or written statement, or by the report of any officer appointed by 
the board of review shall be accepted by the board of review .. 

Inspection Powers of Board of Review 

50. The board of review, or a person authorized by it. to make any inquiry or report, may: 
(a) with the consent of the complainant, enter on and inspect any land and 

improvements, 
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