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PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. Where a court finds that a government has enacted legislation that violates the right of 

union members to freedom of association under s. 2(d) of the Charter, surely that government 

cannot constitutionally re-enact the same legislation simply by consulting with the union prior to 

doing so.  Legislation that interferes substantially with collective bargaining does not cease to do 

so because consultation has occurred prior to its enactment for a second time. 

2.  This was the conclusion of the trial judge in this case, but a majority of the British 

Columbia Court of Appeal disagreed.  It articulated a vision of s. 2(d) where pre-legislative 

consultations by a government is an acceptable alternative to collective bargaining and where 

courts cannot consider the logic or substantive reasonableness of positions taken by the parties 

during such consultations to determine if they were conducted in good faith.  This is contrary to 

the broad and purposive approach to s. 2(d) that this Court has mandated.   

3. This Court has carefully and incrementally defined the contours of s. 2(d).  Workers are 

entitled to a meaningful process of collective bargaining that enables them to negotiate with their 

employers on terms of approximate equality, which includes the right to strike. 

4. A process of pre-legislative consultations where the state can exercise the powerful 

weapon of legislation whenever there is an impasse, and where workers cannot exercise their 

constitutional right to strike, disrupts the balance achieved by this Court.  Past exercises of 

associational conduct under s. 2(d) are rendered nugatory by the simple expedient of engaging 

the union in subsequent conversations.  Pre-legislative consultations by government cannot  be 

relevant under s. 2(d).  Rather, as this Court has already held, they should be considered under 

the minimal impairment branch of the s. 1 justification test.    

5. If the Appellant is wrong, and pre-legislative consultations are relevant to the s. 2(d) 

analysis, the scope of judicial review in determining whether a government conducts the 

consultations in good faith must be rigorous to ensure Charter compliance.  The trial judge had 

ample evidence to find that the Province of British Columbia (the “Province”) had entered into 

the consultations with a closed mind and she applied the appropriate test to conclude that the 

Province did not act in good faith.   
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6. The majority of the Court of Appeal set aside this finding.  Basing its decision on a 

selective reading of decisions from labour tribunals, it concluded that the trial judge was wrong 

to examine the substantive reasonableness of the Province’s position during the consultations.  It 

reached this conclusion notwithstanding that this Court has stated, in the s. 2(d) context, that the 

content of the proposals should be examined to determine if the parties are bargaining in good 

faith.  As the dissent noted, without a sufficiently probing analysis of the government’s position 

the equilibrium sought by s. 2(d) of the Charter cannot be ensured.1 

7. In any event, the majority of the Court of Appeal was wrong to overturn the trial judge’s 

extensive findings of fact that there was a lack of good faith by the Province.  The Court of 

Appeal judgment should be set aside and the trial judgment restored. 

B. Background 

8. In 2002 the Province of British Columbia introduced legislation that stripped numerous 

and important terms from the collective agreements in force between various government 

employers and public sector workers in the fields of education (Bills 27 and 28) and health 

services (Bill 29).  The legislation also prohibited future collective bargaining on the subject 

matter of the deleted terms. 

9. In the case of British Columbia teachers, legislation voided hundreds of provisions from 

the collective agreement between their union, the Appellant British Columbia Teachers’ 

Federation (“BCTF”) and their employer, the British Columbia Public School Employers’ 

Association (“BCPSEA”).2  The voided provisions governed teachers’ working conditions 

including class size, class composition, teacher/student ratios and levels of specialist teachers.  

These provisions lie at the heart of teachers’ terms of employment, as they affect teachers’ hours 

of work, workloads, job stress and job satisfaction.3 

10. The deletion of the clauses was initially accomplished through a statutorily-imposed 

arbitration process by which an arbitrator deleted any clause concerning a matter that the 

legislation had said could not be included in a teachers’ collective agreement.  The BCTF 

                                                      
1 British Columbia Teachers’ Federation v British Columbia, 2015 BCCA 184 [BCCA Decision] at para. 339, Appellant’s 
Record (“AR”), Vol. II at Tab 5. 
2 Public Education Flexibility and Choice Act, SBC 2002, c 3, Supplemental Book of Authorities of the Appellant [SBOA] at 
Tab 3. 
3 British Columbia Teachers’ Federation v British Columbia, 2011 BCSC 469 [Decision #1] at paras. 283-295, AR, Vol. I at Tab 
1. 
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challenged the arbitration award that removed the provisions from the collective agreement.  In 

2004, Shaw J. of the BC Supreme Court quashed the award, finding that the arbitrator had 

committed errors of law of a “fundamental nature” and had unnecessarily deleted provisions 

from the collective agreement.4  Rather than appeal the decision, the Province’s response was to 

impose the arbitrator’s award by legislation thereby re-deleting the collective agreement 

provisions.5  The ban on collective bargaining continued as well. 

11. Unions of health care workers and teachers brought constitutional challenges.  The 

challenge by teachers was held in abeyance, while the case brought by the health services unions 

was ultimately decided by this Court in Health Services.6 

12. In Health Services this Court held that “the s. 2(d) guarantee of freedom of association 

protects the capacity of members of labour unions to engage in collective bargaining on 

workplace issues.”7  The s. 2(d) right protects against “government legislation or conduct that 

substantially interferes with the collective bargaining process.”8  This Court concluded that Bill 

29 substantially interfered with the s. 2(d) right “[b]y legislating to undo the existing collective 

bargaining arrangements and by hampering future collective bargaining on important workplace 

issues.”9  It suspended its declaration of unconstitutionality for a period of 12 months to allow 

the government to address the repercussions of the decision. 

13. When the decision in Health Services was rendered in 2007 teachers and health services 

workers had been without the benefit of the deleted collective agreement terms and the right to 

bargain the subject matter for five years.  The Province responded differently to the two groups: 

it settled with health service workers during the course of the suspended declaration of 

constitutionality10 while it pushed on defending the Appellant’s constitutional challenge.  

                                                      
4 British Columbia Teachers’ Federation v British Columbia Public School Employers’ Assn., 2004 BCSC 86, 24 BCLR (4th) 
396, SBOA at Tab 1; Decision #1, at paras. 32 and 226-242, AR, Vol. I at Tab 1. 
5 Education Services Collective Agreement Amendment Act, SBC 2004, c 16 [2004 Amendment Act], Appellant’s Book of 
Authorities [ABA], Vol. III at Tab 31. 
6 Health Services and Support – Facilities Subsector Bargaining Assn. v. British Columbia, 2007 SCC 27, [2007] 2 SCR 391 
[Health Services], ABA, Vol. I at Tab 11. 
7 Health Services at para. 2, ABA, Vol. I at Tab 11. 
8 Health Services at para. 109, ABA, Vol. I at Tab 11. 
9 Ontario (Attorney General) v Fraser, 2011 SCC 20, [2011] 2 SCR 3 [Fraser] at para. 37, ABA, Vol. II at Tab 18. 
10 British Columbia Teachers’ Federation v British Columbia, 2014 BCSC 121 [Decision #2] at paras. 317-328, AR, Vol I at Tab 
3. 
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14. The Appellant’s constitutional challenge was decided in 2011 by Madam Justice Griffin.  

She applied Health Services and concluded that Bill 28 was unconstitutional (“Decision #1”).11  

Griffin J. suspended her declaration of unconstitutionality for 12 months so that the Province 

could address the repercussions of the decision.  The issue of remedies was reserved for a future 

hearing.  The Province did not appeal.  

15. When Decision #1 was rendered teachers’ constitutional rights under s. 2(d) had been 

violated for a period of nine years. 

16. As it had done with the health services workers, the Province engaged in settlement 

discussions with the Appellant (what are later referred to as the “consultations” or “pre-

legislative consultations”).  However, its approach was very different.  With the health services 

workers, it permitted the parties to engage in collective bargaining over matters that had been the 

subject of the legislation found by this Court to be unconstitutional.  It also decided to suspend 

its intended program of contracting out and layoffs of public sector employees, pending the 

outcome of negotiations with the union.  As part of its deal with the health sector unions, the 

government repealed the unconstitutional legislation and introduced new legislation that did not 

contain the same restrictions on collective bargaining.12 

17. With the teachers, in contrast, the Province did not agree to depart from the legislation 

that had been declared unconstitutional.  It met with the Appellant, but refused to restore the 

deleted terms and refused to allow collective bargaining.  It maintained the status quo under the 

legislation that had just been declared unconstitutional.  When the discussions with the Appellant 

did not yield an agreement it passed legislation, the Education Improvement Act (“EIA”),13 that 

re-deleted important collective agreement terms on a permanent basis and once again imposed a 

ban on collective bargaining, for a further 14 month period.14  At the time the EIA was passed, 

the teachers had been denied their constitutional rights under s. 2(d) for over 11 years, including 

the prohibition on bargaining the subject matter of the terms.   

18. The BCTF challenged the EIA under s. 2(d) of the Charter and sought additional 

remedies flowing from Decision #1.  The case was heard by the same judge who rendered 

                                                      
11 Decision #1, AR, Vol. I at Tab 1. 
12 Decision #2 at paras. 317-328, AR, Vol. I at Tab 3. 
13 Education Improvement Act, SBC 2012, c 3 [EIA], ABA, Vol. III at Tab 30. 
14 For a comparison of the responses to the two findings of unconstitutionality see Decision #2 at para. 328, AR, Vol. I at Tab 1. 
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Decision #1.  Griffin J. said it was “obvious since this Court found in the Bill 28 Decision that 

Bill 28 substantially interfered with s. 2(d) freedom of association rights of teachers, that to the 

extent Bill 22 simply duplicates the unconstitutional legislation, it too substantially interferes 

with s. 2(d) rights unless there are new circumstances.”15 

19. The Province relied on two circumstances.  First, it said the discussions following 

Decision #1 amounted to good faith consultation with the BCTF, meaning that any subsequent 

legislative interference with collective bargaining was not substantial.  Secondly, it relied on the 

fact that the right to bargain collectively would be returned in the future.16 

20. The trial judge rejected both arguments.  She interpreted Health Services to mean that 

such consultations could only be relevant if the government was acting as employer,17 which it 

was not in this case,18 and if she was wrong the government had not conducted the consultations 

in good faith under the criteria set out by this Court in Health Services.19  Either way the 

consultations were no answer to the constitutional challenge to the duplicative legislation.   

21. Furthermore, in this particular case, the duplicative legislation at issue had already been 

found to be unconstitutional in Decision #1.  The trial judge thought in such circumstances it 

would be a rare case where “the government could rely on its ‘consultation’ conduct after the 

fact of legislation declared invalid based on its breach of a s. 2(d) Charter right, to cure the 

unconstitutionality of the legislation, and to then pass virtually identical legislation.”  Acceding 

to that argument “would encourage state actors to ignore s. 2(d) rights with impunity as there 

would be no practical consequences for a breach.”20 

22. With respect to the second “new” circumstance – the fact that the prohibition on 

bargaining was time-limited – the trial judge rejected the explanation advanced by the 

government.  She noted that Decision #1 gave the union the right to bargain collectively over the 

working conditions and there was no valid reason for extending the prohibition under the EIA.21    

                                                      
15 Decision #2 at para. 14, AR, Vol. I at Tab 3. 
16 Decision #2 at para. 15, AR, Vol. I at Tab 3. 
17 Decision #2 at paras. 35-95, AR, Vol. I at Tab 3. 
18 Decision #2 at paras. 155-181, AR, Vol. I at Tab 3. 
19 Decision #2 at paras. 329-99, AR, Vol. I at Tab 3. 
20 Decision #2 at para. 92, AR, Vol. I at Tab 3. 
21 Decision #2 at paras. 406-425, AR, Vol. I at Tab 3.  
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23. A majority of the Court of Appeal allowed the appeal.  The majority concluded that pre-

legislative consultations, “outside the formal collective bargaining regime,” can “provide a 

sufficient opportunity for workers to make collective representations in furtherance of workplace 

goals and have those representations considered in good faith.”22  It did not mention that this 

Court in Health Services had said pre-legislative consultations could be relevant at the s. 1 

stage.23  Nor did it mention that the right to strike is a fundamental component of the s. 2(d) right 

and that the teachers had no right to strike over the subject matter of the consultations. 

24. The majority also overturned the trial judge’s finding that the government had not acted 

in good faith during the consultations.  It decided that as a matter of law the trial judge had erred 

by examining “the factual basis, internal logic and overall substantive reasonableness of the 

Province’s position.”24  It also overturned key factual findings concerning the conduct of the 

government, particularly that it came into the consultations with a closed mind. 

25. Donald J.A. issued a strong dissent.  He agreed with the trial judge that teachers’ rights 

under s. 2(d) had been violated.  He was critical of the majority for ignoring key contextual 

factors and findings of fact made by the trial judge.  Donald J.A. emphasized the importance of 

deference to a trial judge’s findings of fact and concluded that there was evidence to support the 

trial judge’s factual findings and that the majority was wrong to intervene.   

26. While Donald J.A. agreed with the majority that pre-legislative consultations could be a 

relevant factor under s. 2(d), he approached the issue very differently.  He noted that this Court 

had recently held that courts must not be “indifferent to power imbalances in the labour relations 

context”.  In his view, “the Charter prohibits an abuse of any power imbalance by the 

government during the consultation process” and that “this prohibition requires a sufficiently 

probing analysis of the government’s actions and positions by a court.”25  Applying the analysis 

set out by this Court in Health Services and Fraser to the findings of fact made by the trial judge 

                                                      
22 BCCA Decision at para. 78, AR, Vol. II at Tab 5. 
23 Health Services at para. 157, ABA, Vol I at Tab 11. 
24 BCCA Decision at para. 41, AR, Vol. II at Tab 5. 
25 BCCA Decision at para. 292, AR, Vol. II at Tab 5 citing Mounted Police Association of Ontario v. Canada (Attorney General), 
2015 SCC 1, [2015] 1 SCR 125 [MPAO] at para. 80, ABA, Vol. II at Tab 14.  He also notes that the right to strike was found by 
this Court to be “essential in order to maintain ‘approximate equality’ between employees and employers in the collective 
bargaining process.” BCCA Decision at para. 291, AR, Vol. II at Tab 5.  
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“leads to a conclusion that the Province unconstitutionally interfered with the BCTF’s s. 2(d) 

rights by making collective bargaining an essentially futile act.”26 

C. Findings of Fact 

27. The facts of this case are set out in detail by the trial judge in Decisions #1 and #2.  As 

the trial judge emphasized at the outset of Decision #2, these are companion judgments and “the 

two must be read together.”27  Given the extensive findings of fact by the trial judge in her two 

decisions, we will only briefly summarize those findings here.  Throughout this factum, we point 

to the evidence before the trial judge which we say supports her findings of fact.  

28. The trial judge’s factual findings in Decision #1 include findings: (i) of the long history 

of collective bargaining by B.C. teachers, including collective action to achieve the language 

with respect to class size, class composition and similar workload issues; and (ii) that the 

legislatively-deleted collective agreement terms were “very significant to teachers”, as they 

“have a direct and fundamental impact on the ability of teachers to do their jobs well”, are 

“fundamental to a teacher’s working conditions, and affect their hours of work.”28  

29. In response to the challenge to the EIA, the Province agreed that it was bound by the 

findings of fact in Decision #1 and, in Decision #2, the trial judge relied upon those findings.29  

30. In Decision #2, the trial judge also reviewed various notes of meetings and government 

documents, as well as testimony of various witnesses over the course of a lengthy trial.  Based on 

this evidence, the trial judge made extensive findings of fact regarding government discussions 

with the BCTF following Decision #1, the “consultations”, including: 

(a) From the outset, the Province expected to deal with both collective bargaining in 
2012 and the repercussions of Decision #1 in one legislative initiative.30 
(b) The Province never expected to reach an agreement with teachers that included 
any provisions on the subject matters deleted by the unconstitutional legislation.31 
(c) The Province maintained after Decision #1 and throughout the settlement 
discussions that it would not restore collective bargaining on working conditions or 

                                                      
26 BCCA Decision at para. 281, AR, Vol. II at Tab 5. 
27 Decision #2 at para. 1, AR, Vol. I at Tab 3.  
28 Decision #1 at paras. 60-68, 108-123, and 283-291, AR. Vol. I at Tab 1. 
29 Decision #2 at paras. 111-112, AR, Vol. I at Tab 3. 
30 Decision #2 at paras. 382-384, AR, Vol. I at Tab 3, AR pp. 201-202; 
31 Decision #2 at paras. 191-192, AR, Vol. I at Tab 3;    
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restore to the collective agreement the deleted clauses relating to working conditions.32 
(d) The first four months of the process were spent with the Province's restatement of 
matters that had been the subject of extensive findings of fact in Decision #1.  The trial 
judge found that the Province had “wasted time in the first four months of negotiations” 
by its strategy.33   
(e) The Province's settlement proposal, the Class Organization Fund ("COF"), a 
revised version of which was later imposed by regulation, addressed only the issue of 
class composition (i.e., not class size or other working conditions) and was kept outside 
of collective bargaining.34   
(f) The Province's next settlement proposal on October 27, 2011 was virtually 
identical to its first except that it contained a limited right to the grievance procedure 
dealing with the method of allocation of COF.  The COF was controlled completely by 
employers, there was no obligation to utilize any of the funds to retain teachers, nor was 
there any guarantee that COF would continue to be funded by the Province.35 
(g) The Province's proposals did not address teachers' ability to collectively bargain 
working conditions, the return of the deleted provisions or the stability of funding.36 
(h) The Province's proposals required that teachers agree to broad releases of all their 
claims arising from Decision #1 and certain outstanding grievances relating to class size 
maximums that did not arise from Decision #1.37 
(i) The Province not only expected teachers to engage in a full-scale strike, it 
depended on a full-scale strike to gain public support for its intended controversial 
legislation.38  While collective bargaining and the settlement discussions were ongoing, 

39  
(j) To provoke a full-scale strike, the Province directed BCPSEA to apply to the 
Labour Relations Board for an order to reduce teachers' pay, require school districts to 
cancel teachers' leaves and professional development days and reduce payments to 
school districts to force them to carry out these measures.40 

31. Consistent with the strategy it had planned since Decision #1, the Province introduced the 

EIA in February 2012, legislating teachers back to work (from their partial strike),41 stripping the 

same working conditions provisions from the collective agreement and prohibiting bargaining on 

those terms for a further 14 months.  

                                                      
32 Decision #2 at paras. 140-143, 188, 192, 253-254, 313, 330, 345, 355-356, and 421, AR, Vol. I at Tab 3;
33 Decision #2 at para. 361, AR, Vol. I at Tab 3;    
34 Decision #2 at paras. 256-257, 259, 262, and 271, AR, Vol. I at Tab 3;   
35 Decision #2 at paras. 284 and 289, AR Vol. I at Tab 3; Draft Proposal (BCTF), AR, Vol. VI at Tab 67. 
36 Decision #2 at paras. 274, 285, and 288-289, AR, Vol. I at Tab 3;    
37 Decision #2 at paras. 273 and 286, AR, Vol. I at Tab 3; 
38 Decision #2 at paras. 381-384, AR, Vol. I at Tab 3;   
39 Decision #2 at para. 387, AR, Vol. I at Tab 3;  
40 Decision #2 at para. 387, AR, Vol. I at Tab 3;  
41 Bill 22, Education Improvement Act, 4th Sess, 39th Parl, British Columbia, 2001-2012 (assented to 12 Mar 15), BC 2012, c 3, 
SBOA at Tabs 2A and 2B; Decision #2 at paras. 385 and 419-420, AR, Vol. I at Tab 3. The teachers had withdrawn some non-
instructional services. 
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PART II: STATEMENT OF ISSUES 

32. This case raises the following questions for consideration by this Court:  

(a) Are pre-legislative consultations between the state and the representatives of 
employees about proposed legislation an alternate form of collective bargaining that 
satisfies the s. 2(d) test for meaningful collective bargaining? 

(b) Should the existence of pre-legislative consultations be considered a contextual factor 
in the s. 2(d) determination, particularly where they are initiated in response to a 
binding prior court ruling that legislation violated the Charter? 

(c) Should the scope of the s. 2(d) right be diminished by the Province’s assertion that the 
important collective bargaining provisions also have a public policy component? 

(d) If pre-legislative consultations are relevant under s. 2(d), is the trial judge entitled to 
consider the substance and/or reasonableness of the Province’s positions taken in 
those consultations to determine if they were conducted in good faith? 

(e) After a ten year denial of both the benefit of collectively bargained terms and the 
right to bargain the subject matter of those terms, was the trial judge correct to issue a 
remedy restoring collective agreement terms and awarding s. 24 Charter damages? 
 

PART III: STATEMENT OF ARGUMENT 

A. Majority error in applying s. 2(d) test  

33. Although it considered that its decision was anchored in Health Services, the majority 

made a number of fundamental errors in its analysis under s. 2(d), including a failure to 

recognize that: 

(a) the working conditions interfered with by the Province were hugely significant to 
teachers, which is a key consideration in the Health Services test;42 

(b) teachers have a constitutional right to associate for the purpose of advancing 
collective workplace goals through collective bargaining, which this Court referred to 
as a process of bargaining between employers and employees;43 

(c) when applying the s. 2(d) test, this Court in Health Services focused “squarely and 
exclusively” on how the challenged legislative provisions (and not pre-legislative 
consultations) affect the process of good faith bargaining;44  

(d) while this Court found that s. 2(d) does not require a particular model of labour 
relations, it requires a model which allows for meaningful collective bargaining, 
which includes the opportunity to exercise the right to strike;45 and 

                                                      
42 Health Services at para. 95, ABA, Vol. I at Tab 11. 
43 Health Services at paras. 80-85, 87, and 90-92, ABA, Vol. I at Tab 11; Fraser, ABA, Vol. II at Tab 18.  
44 Health Services at paras. 132-133, ABA, Vol. 1 at Tab 11. 
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(e) the relevance of pre-legislative consultation was addressed by this Court under the 
minimal impairment branch of the s. 1 test.46 

34. As set out in this Court’s jurisprudence, to violate s. 2(d), an interference with collective 

bargaining must be substantial.  The inquiry is contextual and fact-specific: “The question in 

every case is whether the process of voluntary, good faith collective bargaining between 

employees and the employer has been, or is likely to be, significantly and adversely impacted.”47   

35. In finding that the EIA interfered with collective bargaining, but that the interference was 

not substantial, the majority failed to address the first inquiry from the Health Services test.  The 

first inquiry requires an examination of the “importance of the matter affected” and emphasizes 

that the “more important the matter, the more likely that there is substantial interference with the 

s. 2(d) right.”  At no point does the majority consider this factor even though both inquiries are 

“necessary” and “essential”.48  It did not identify what had been deleted by the legislation in an 

effort to determine the importance of the provisions to teachers and the effect their removal had 

on their working conditions.49  Instead, the majority significantly understated the nature of the 

hundreds of collective agreement provisions nullified by the EIA and appears to have simply 

ignored the findings by the trial judge in this regard.50   

36. The second inquiry under Health Services is an examination into the manner in which the 

measure impacts on the collective right to good faith bargaining and asks whether the 

government action or the legislation in issue respects the fundamental precept of collective 

bargaining.  Substantial interference will be found where government conduct or legislation 

interferes with the very process that enables employees to pursue their workplace objectives by 

engaging in meaningful collective bargaining with their employer.51  Instead of carefully 

examining the EIA and considering its impact on the process of collective bargaining, precisely 

the approach taken this Court in Health Services and by the trial judge, the majority focussed on 

the settlement discussions that preceded it.52  

                                                                                                                                                                           
45 Health Services at para. 91, ABA, Vol. 1 at Tab 11; MPAO at paras. 67-104, ABA, Vol. II at Tab 15; Saskatchewan Federation 
of Labour v Saskatchewan, 2015 SCC 4, 380 DLR (4th) 577 [SFL] at paras. 52, 54, 55, 57-59 and 77, ABA, Vol. III at Tab 24. 
46 Health Services at para. 157, ABA, Vol. I at Tab 11. 
47 Health Services at para. 92, ABA, Vol. I at Tab 11. 
48 Health Services at paras. 93-95 and 129, ABA, Vol. I at Tab 11. 
49 BCCA Decision at para. 231, AR, Vol. II at Tab 5.  
50 BCCA Decision at paras. 17 and 231, AR, Vol. II at Tab 5. See Decision #1 at paras. 66-68, 283-291, AR, Vol. I at Tab 1; 
Deleted terms at AR, Vols. VI –X at Tabs 82-144. 
51 Health Services at para. 91, 93 and 97, ABA, Vol. I at Tab 11. 
52 BCCA Decision at paras. 39 and 72, AR, Vol. II at Tab 5. 
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B. Pre-legislative consultation is not an alternate model of collective bargaining which 
meets the section 2(d) right to a meaningful collective bargaining process 

(i) Majority misunderstood the nature of the s. 2(d) right  
37. The majority found that the settlement discussions between the BCTF and the Province 

after Decision #1 constituted one of “five primary contextual factors bearing on the s. 2(d) 

infringement analysis.”53  Despite its reference to a “contextual” analysis, the majority’s decision 

largely rests on its conclusion that the pre-legislative consultations provided a constitutionally 

permissible alternate model of collective bargaining.54  

38. This Court has been clear regarding what constitutes meaningful collective bargaining 

protected by freedom of association.55  Pre-legislative consultation does not meet the s. 2(d) test. 

39. The majority correctly notes that no particular model of labour relations is guaranteed by 

s. 2(d),56  but fails to acknowledge that this Court’s comments about particular labour relations 

models are all in reference to collective bargaining and the right of employees to “engage in 

meaningful negotiations with the employer.”57  Indeed, the MPAO decision explicitly articulates 

the right to a meaningful collective bargaining process, not pre-legislative consultation.58 

40. The majority found that the discussions between the BCTF and the Province prior to the 

enactment of the EIA constituted an “activity” which, although not traditional bargaining, was a 

way in which teachers could collectively pursue their workplace goals.  Indeed, the majority 

went so far as to describe this process as a benefit to workers.59  In doing so, the majority failed 

to appreciate the fundamental distinction between meaningful collective bargaining (as defined 

in the s. 2(d) jurisprudence) and the consultations in this case.  Both MPAO and SFL emphasize 

that the fundamental aspect of collective bargaining, and that which distinguishes it from a 

process of consultation, is the ability of employees to withdraw their labour to ensure 

approximate equality in bargaining power between two inherently unequal entities.  Under a 

                                                      
53 BCCA Decision at para. 42, AR, Vol. II at Tab 5. 
54 BCCA Decision at para. 78, AR, Vol. II at Tab 5. 
55 See two recent cases from Ontario applying this law: Canadian Union of Postal Workers v Canada (Attorney General), 2016 
ONSC 418, ABA, Vol. I at Tab 5; and Ontario Public Service Employees Union v Ontario (Minister of Education), 2016 ONSC 
2197, ABA, Vol. II at Tab 19. 
56 BCCA Decision at paras. 78-80, AR, Vol. II at Tab 5. 
57 Health Services at para. 91, ABA, Vol. I at Tab 11. 
58 MPAO at paras. 67-104, ABA, Vol. II at Tab 15. 
59 BCCA Decision at paras. 39 and 78 AR, Vol. II at Tab 5.  
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consultative approach, without the right to withdraw its labour, the union is not on a level 

playing field with government.   

41. By sanctioning the substitution of the mere right to be consulted prior to the enactment of 

legislation for the right of workers to engage in meaningful collective bargaining, and to engage 

in strike action as part of that process, the majority’s approach ignored this Court’s principled 

articulation of the scope and nature of s. 2(d). 

42. Rather than considering the implications of SFL and MPAO, the majority focuses on 

Health Services and Meredith.  The majority summarized this Court’s application of the s. 2(d) 

test to the nullification of collective terms in Health Services as follows:60 

McLachlin C.J.C. and LeBel J. also said that nullifying contractual terms "may", rather 
than must, interfere with the right. In our view, this is in part because the presence or 
absence of good faith consultations is relevant to whether there has been an infringement.  

43. The majority’s view is based on an incorrect interpretation of the passage of Health 

Services it cites.  At paragraphs 95 and 96 McLachlin C.J.C. and LeBel J. are expressly 

discussing the first inquiry: “The more important the matter, the more likely that there is 

substantial interference with the s. 2(d) right.”61  This is expanded in the subsequent discussion, 

where this Court finds that laws which prevent meaningful consultation between employees and 

their employer, and laws that unilaterally nullify significant negotiated terms in existing 

collective agreements, “may” substantially interfere with the activity of collective bargaining.  

This is because the substantial interference test for a s. 2(d) infringement also requires the second 

inquiry into whether the laws that nullified significant terms of the collective agreement 

otherwise confirm the associational right of collective bargaining.62  There is no basis for the 

majority’s conclusion that the use of “may” in the paragraph cited is a recognition by this Court 

that pre-legislative consultation negates that substantial interference.  

44. The majority also misinterprets the dissent of Abella, J. in Meredith, which the majority 

relies upon to support its conclusions:63 

She [Abella J.] would have found an infringement of s. 2(d) because the pre-legislative 
consultations were inadequate (at para. 50): 

                                                      
60 BCCA Decision at para. 59, AR, Vol. II at Tab 5, citing Health Services at para. 96 (citations omitted).  
61 Health Services at para. 95, ABA, Vol. I at Tab 11. 
62 Health Services at para. 97, ABA, Vol. I at Tab 11. 
63 BCCA Decision at para. 66, AR, Vol. II at Tab 5. 
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The absence of any real opportunity to make representations about the extent and 
impact of the rollbacks before they were approved by Treasury Board had the 
effect of completely nullifying the right to a meaningful consultation process and 
thereby denied members their s. 2(d) Charter rights.   

45. Contrary to the majority’s assumption, Abella J. was not referring to pre-legislative 

consultations but to the consultations with the Treasury Board (the usual bargaining agent) prior 

to the federal government’s announcement of its intention to limit wage increases.  The 

deficiency identified by Justice Abella was not a lack of pre-legislative consultation, but a lack of 

collective bargaining.  The process was referred to as “consultations” because of the way the 

parties framed the issue and because of the constitutionally inadequate consultative labour 

relations regime in place.64  Rothstein J., in concurring reasons, does refer to the three meetings 

after the decision of the Treasury Board and just prior to the passage of the Expenditure Restraint 

Act as pre-legislative consultations.  However, Rothstein J. emphasizes that the constitutionality 

of the Expenditure Restraint Act rests on its provisions, not on the manner in which it was 

enacted.65  

46. The majority’s selective reading of the s. 2(d) jurisprudence is also evidenced in its 

referral to the following passage from Health Services to support its view that pre-legislative 

consultation constituted an alternative form of collective bargaining:  

Even where a matter is of central importance to the associational right, if the change has 
been made through a process of good faith consultation it is unlikely to have adversely 
affected the employees’ right to collective bargaining.66 

47. The context of this sentence makes clear that the “good faith consultation” means the 

process of collective bargaining, not pre-legislative consultations.  The first sentence in the same 

paragraph reads:  “To amount to a breach of the s. 2(d) freedom of association, the interference 

with collective bargaining must compromise the essential integrity of the process of collective 

bargaining protected by s. 2(d).”  Importantly, when it applied the s. 2(d) test, this Court did not 

consider pre-legislative consultations or the lack thereof.  Rather, the issue of pre-legislative 

consultations was expressly addressed under s. 1.  The focus by this Court was “whether [the 

legislative] provisions preserve the processes of collective bargaining.”  Instead of supporting a 

consideration of pre-legislative consultation in the s. 2(d) analysis, when such statements are 
                                                      
64 Meredith v Canada (Attorney General), 2015 SCC 2 [Meredith] at paras. 30, 38 and 56-63, ABA, Vol. II at Tab 14. 
65 Meredith at para. 45, ABA Vol. II at Tab 1, relying on Health Services at para. 157, ABA Vol. I at Tab 11.  
66 BCCA Decision at paras. 36-37 and 58, AR, Vol. II at Tab 5; Health Services at para. 129, ABA, Vol. I at Tab 11. 



14 
 

 

read in the context of the overall decision, the duty to consult in good faith refers to the 

employer’s duty in collective bargaining, not government as legislator.67   

(ii) Relative bargaining equality and the right to strike 
48. If there was any ambiguity flowing from Health Services as to whether pre-legislative 

consultations could satisfy s. 2(d), this has now been clarified by SFL and MPAO.  Remarkably, 

the majority found these decisions to be of “limited assistance” to its analysis68 even though 

these decisions make clear that relative bargaining equality, rooted in the right to strike and not 

merely good faith consultations, lies at the heart of the s. 2(d) right.   

49. The foundation of the section 2(d) right to a meaningful process of collective bargaining 

was articulated by this Court in MPAO:69 

The right to a meaningful process of collective bargaining is therefore a necessary 
element of the right to collectively pursue workplace goals in a meaningful way.  Yet a 
process of collective bargaining will not be meaningful if it denies employees the power 
to pursue their goals.  As this Court stated in Health Services: “One of the fundamental 
achievements of collective bargaining is to palliate the historical inequality between 
employers and employees ...”  A process that substantially interferes with a meaningful 
process of collective bargaining by reducing employees' negotiating power is therefore 
inconsistent with the guarantee of freedom of association enshrined in s. 2(d). 
The balance necessary to ensure the meaningful pursuit of workplace goals can be 
disrupted in many ways.  Laws and regulations may restrict the subjects that can be 
discussed, or impose arbitrary outcomes.  They may ban recourse to collective action by 
employees without adequate countervailing protections, thus undermining their 
bargaining power.  They may make the employees' workplace goals impossible to 
achieve.  Or they may set up a process that the employees cannot effectively control or 
influence.  Whatever the nature of the restriction, the ultimate question to be determined 
is whether the measures disrupt the balance between employees and employer that s. 2(d) 
seeks to achieve, so as to substantially interfere with meaningful collective bargaining.  

50.  Equally significant, the right of employees to strike is vital to protecting the meaningful 

process of collective bargaining within s. 2(d): “When good faith negotiations break down, the 

ability to engage in the collective withdrawal of services is a necessary component of the process 

through which workers can continue to participate meaningfully in the pursuit of their collective 

                                                      
67 Health Services at paras.129, 132 and 157, ABA, Vol. I at Tab 11. 
68 BCCA Decision at para. 34, AR, Vol. II at Tab 5.  
69 MPAO at paras. 71-72 (citations omitted), ABA, Vol. II at Tab 15. 
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workplace goals”.  It is this ability which enables workers to negotiate with their employers on 

terms of approximate equality.70  

51. Thus, the process protected by s. 2(d) must recognize the inherent inequalities between 

employers and employees.  The right to strike (or an alternative dispute resolution mechanism) is 

protected by s. 2(d) at the point of bargaining impasse precisely because it promotes equality in 

the negotiations.  Since the right to strike is an “indispensable component” of a meaningful 

collective bargaining process, a consultation process that ignores and overrides that right cannot 

meet the s. 2(d) test.71  As this Court stated in SFL:72 

 [A] meaningful process under s. 2 (d) must include, at a minimum, employees’ rights to 
 join together to pursue workplace goals, to make collective representations to the 
 employer, and to have those representations considered in good faith, including having a 
 means of recourse should the employer not bargain in good faith. 

(iii) Distinction between government consultation and meaningful collective bargaining 
52. Discussions with the state regarding its intention to remove collective agreement terms 

under the threat of legislation cannot be an approximately equal exchange for the purposes of s. 

2(d).  In this case, the Province controlled the agenda, unencumbered by the fact that there was a 

prior constitutional violation.  The majority accepted the Province’s position that the only role 

for teachers in the settlement discussions was to provide input into the Province’s policy goal of 

permanently eliminating the working conditions from the collective agreement.  It found this 

approach to be constitutionally compliant.73  

53. The consequence of the majority’s decision is that the state can legislatively nullify 

collective agreement terms and prohibit future bargaining, as long as it provides employees with 

the ability to make representations as to how that legislation should be implemented consistent 

with government objectives and have them considered in good faith.  Proposals not aimed at 

assisting the government to attain its specific objectives are characterized by the majority as 

declining “to take the opportunity offered.”74 

54. The majority’s approach cannot satisfy the constitutional test.  The discussions between 

the Province and the BCTF had none of the hallmarks of a meaningful collective bargaining 
                                                      
70 SFL at paras. 55 and 75, ABA, Vol. III at Tab 24; MPAO at paras. 70-71, ABA, Vol. II at Tab 15. 
71 SFL at paras. 3 and 46, ABA, Vol. III at Tab 24. 
72 SFL at para. 29, ABA, Vol. III at Tab 24. 
73 BCCA Decision at para. 258, AR, Vol. II at Tab 5. 
74 BCCA Decision at para. 259, AR, Vol. II at Tab 5. 

https://zoupio.lexum.com/calegis/schedule-b-to-the-canada-act-1982-uk-1982-c-11-en#!fragment/sec2
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process.  First, unlike collective bargaining, a consultative approach does not promote 

compromise by the parties.75  Instead, an employer (or as here the government) can act 

unilaterally.  Second, despite the majority’s assertion, teachers were not seeking to pursue 

workplace goals.  They were trying to maintain what they had already achieved at the bargaining 

table and had subsequently defended through a court ruling.  This process merely entitled 

teachers to oppose the government measures.   

55. Finally, the majority fails to recognize the difference between the power of an employer 

in collective bargaining and the power of the state in pre-legislative consultations.  In collective 

bargaining between an employer and a union, while both sides have objectives and exchange 

proposals at regular intervals, neither has the ability to unilaterally impose its terms on the other 

side.  Both parties can pressure the other to accept changes to language through the mechanism 

of a strike or lockout, or through other mechanisms in the proper circumstances.76  If an 

employer knows that government plans to pass legislation which accomplishes the employer’s 

bargaining objectives it will have no motivation to compromise and there will be no approximate 

equality in bargaining.77  When, as in this case, a powerful state plans legislative nullification of 

collective agreement terms and meets with the union beforehand for discussions, the state holds 

all the power.  Consequently it has little to no incentive to compromise, thereby increasing the 

inequality between the parties.  

56. As this Court has stated, different situations may affect the content and the modalities of 

the duty to bargain in good faith.78  Surely the heightened inequality present in discussions with 

the state is an important contextual factor that should be considered in the analysis.  

(iv) Summary regarding pre-legislative consultation 
57. The majority found constitutionally compliant a process of pre-legislative consultation 

that removes the ability of employees to meet with their employers on more equal terms and to 

exercise their constitutional right to strike.  If the majority is correct that pre-legislative 

consultation is an alternate form of collective bargaining, the state will be able to nullify 
                                                      
75 In collective bargaining each party has the opportunity to force the other side to agree to its position, albeit at some cost to 
itself.  The cost to the union in a strike is the loss of wages for its members; the cost to an employer during a lockout is loss of 
revenue or, as here, the withdrawal of public services and the resultant public pressure. 
76 Canadian Association of Industrial, Mechanical and Allied Workers, Local 14 v Paccar of Canada Ltd, [1989] 2 SCR 983 
[Paccar], ABA, Vol. I at Tab 4; Labour Relations Code, RSBC 1996, c 244 [Labour Relations Code] at s 45, ABA, Vol. III at 
Tab 32. 
77 The trial judge emphasized this fact in Decision #1 at para. 183, AR, Vol. I at Tab 1. 
78 Health Services at para. 107, ABA, Vol. I at Tab 11. 
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significant collective agreement terms at any time, as long as it provides employees with the 

ability to make representations and considers those representations in good faith.  Such a process 

does not respect collective bargaining, but rather restores the concept of collective begging. 

C. Contextual Factors 

(i) Majority’s flawed contextual analysis  
58. The majority emphasizes that a contextual analysis is crucial in a s. 2(d) case when it held 

that pre-legislative consultations was one of the five “contextual and practical realities.”79  While 

a contextual analysis is necessary, it is important to examine what this means.  This Court in 

Health Services adopted a contextual analysis to apply a purposive approach to defining the 

scope of freedom of association: “An overarching concern is that the majority judgments in the 

Alberta Reference and PIPSC adopted a decontextualized approach to defining the scope of 

freedom of association, in contrast to the purposive approach taken to other Charter 

guarantees.”80  The majority turns the contextual analysis on its head to restrict rather than 

expand s. 2(d) protections, contrary to this Court’s jurisprudence. 

59. A significant contextual factor in this case is that this dispute arose as a result of a 

previous judicial finding that earlier duplicative legislation was unconstitutional.  This overriding 

factor is absent in the reasoning of the majority of the Court of Appeal.81  Donald, J.A., in 

dissent, was troubled by the majority’s neglect in this regard:82   

[T]his case is not an examination of a single isolated government action, nor is this case 
an examination of the effects of a single statute.  Rather, this case is the culmination of at 
least 13 years of systemic and institutionalized negation of the BCTF’s s. 2(d) right to 
associate collectively to achieve important workplace goals. 

60.  Instead of considering this important factor, the majority gave determinative significance 

to the pre-legislative consultations.  The additional contextual factors relied upon by the majority 

are either largely irrelevant and contrary to a purposive approach to s. 2(d) or reliance upon them 

                                                      
79 BCCA Decision at para. 42, AR, Vol. II at Tab 5.  
80 Health Services at para. 30, ABA, Vol. I at Tab 11; Reference re Public Service Employee Relations Act (Alberta), [1987] 1 
SCR 313, ABA, Vol. III at Tab 21; Professional Institute of the Public Service of Canada v Northwest Territories 
(Commissioner), [1990] 2 SCR 367.  
81 Although mentioned by the majority (BCCA Decision at paras. 2 and 12, AR, Vol. II at Tab 5), it does not factor into its 
analysis except to criticize the trial judge for her approach.  She treated the prior constitutional breach as a primary contextual 
factor and assessed the constitutionality of the EIA in light of the prior constitutional violations.   
82 BCCA Decision at para. 313, AR, Vol. II at Tab 5. 
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at the s. 2(d) stage is explicitly contrary to the jurisprudence from this Court.  We address each in 

turn. 

61. The first additional contextual factor the majority relied on was that collective bargaining 

was happening concurrently with the pre-legislative consultations.  It found that the ongoing 

bargaining was a parallel process that supplemented the consultations and suggests that the 

BCTF job action against BCPSEA was related to the breakdown in consultations with the 

Province.83  In its reasons, the majority did not explain why collective bargaining on completely 

separate issues to those before this Court was relevant to its s. 2(d) analysis.  As the trial judge 

recognized, teachers were legislatively prohibited from even raising the workload provisions at 

the bargaining table, first through Bill 28 and then the EIA.  Had they sought to strike over those 

issues or in response to the breakdown in negotiations with the Province at the consultation table, 

the strike would have been found to be illegal.84 

62. The majority draws attention to the fact that the Province offered to combine the 

consultations with the collective bargaining table but the teachers declined.  The majority was 

correct that the Province could have restored teachers’ right to engage in collective bargaining on 

these important working conditions at any time.  Remarkably, the majority failed to consider the 

trial judge’s factual finding that the Province maintained a position throughout those discussions 

that it would not return these subjects to collective bargaining at all.85  Thus, the collective 

bargaining process was separate from and irrelevant to the consultations. 

63. The majority also considered as relevant that the EIA was passed only after collective 

bargaining “had failed to produce a new collective agreement” and the April 2012 deadline to 

address Decision #1 was looming.  The failure to produce a collective agreement which did not 

include the terms for which it was illegal to bargain collectively could have no relevance to 

whether the Province was justified in re-enacting the legislation declared unconstitutional.  As 

for the approaching deadline the Province could have applied to extend the deadline or could 

have restored collective bargaining. 

                                                      
83 BCCA Decision at paras. 6, 42, 81, and 131, AR, Vol. II at Tab 5.  
84 See Decision #2 at para. 173, AR, Vol. I at Tab 3.  Striking over subjects that are legislatively prohibited is also illegal: North 
Vancouver School District No. 44, [1992] BCLRBD No 104, BCLRB 103/92, ABA, Vol. II at Tab 16.  Political protests and 
mid-contract strikes violate the strike provisions in the B.C. Labour Relations Code, ABA, Vol. III at Tab 32: British Columbia 
Teachers’ Federation v British Columbia Public School Employer’s Association, 2009 BCCA 39, 306 DLR (4th) 144, ABA, Vol. 
I at Tab 1.   
85 Decision #2 at paras. 141-143, 172-175, 188, 253-254, 313, 330, 345, 355-356, and 421-422, AR, Vol. I at Tab 3.  
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64. Another contextual factor considered significant by the majority was the “temporary” 

nature of the prohibition on collectively bargaining working conditions.  The majority speculated 

that this provided an enhanced benefit to teachers by removing a major obstacle to achieving a 

collective agreement, namely collective bargaining over the working conditions.  Our response to 

this speculation is captured by Donald J.A. in his dissent:86 

… [T]hese comments suggest that teachers would be better off if not “inconvenienced” 
by the “distraction” of “Charter rights”. I do not agree with these comments…. [T]he 
temporary prohibition was a serious infringement in these circumstances, even if less 
serious than a permanent prohibition. 

65. The majority further ignored that the prohibition was found to be unconstitutional in 2011 

and that teachers had been deprived of collective bargaining over these issues for over a decade.  

In contrast, the trial judge observed that the 14 month extension should be viewed in context.  

The extension was not a “one-off temporary suspension of rights” but a “continuation of 

unlawful conduct which had been then on-going for ten years.”87 

66. The majority was also not troubled by the fact that the Province, on its own initiative, 

extended the prohibition on bargaining for a further 14 months.  If the Province legitimately 

needed an extension on the prohibition, the proper way to accomplish that would be to seek an 

extension from the trial judge.88  Furthermore, the evidence before the trial judge demonstrated 

that the purpose of the extension of the prohibition was not the speculative purpose suggested by 

the majority.89  Moreover, by deleting the important collective agreement terms the Province was 

able to ensure that any future collective bargaining started from a “clean slate”.90  

67. Despite the majority’s acceptance that the Province’s counsel had argued before the trial 

judge that the Learning Improvement Fund Regulation (“LIF”) and the Class Size and 

Compensation Regulation (“CSCR”)91 were “not intended to remedy or address the 

repercussions of the Bill 28 Decision,” 92 the majority considered these regulations to be an 

additional contextual factor.  The trial judge had conducted a detailed review of the LIF and the 

                                                      
86 BCCA Decision at para. 377, AR, Vol. II at Tab 5. 
87 Decision #2 at para. 624, AR, Vol. I at Tab 3.  
88 See e.g., Carter v. Canada (Attorney General), 2016 SCC 4, 394 DLR (4th) 1 at paras. 1-2, ABA, Vol. I at Tab 7. 
89 Decision #2 at paras. 406-25, AR, Vol. I at Tab 3. 
90 Education Improvement Act – Technical Briefing, AR, Vol. V, Tab 49, at p. 121; Donald J.A., dissenting, makes this point: 
BCCA Decision at para. 385, AR, Vol. II at Tab 5. 
91 Learning Improvement Fund Regulation, B.C. Reg. 53/2012 [LIF], ABA, Vol. III at Tab 33; Class Size and Compensation 
Regulation, B.C. Reg. 52/2012 [CSCR], ABA, Vol. III at Tab 29. 
92 BCCA Decision at para. 251, AR, Vol. II at Tab 5; Decision #2 at paras. 22, 501, and 505, AR, Vol. I at Tab 3.  
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CSCR and found that LIF had “nothing to do with addressing teachers’ working conditions,” did 

not provide a process “in any way akin to collective bargaining,” and instead provides a process 

that was “clearly…meant to dilute the influence and role of the BCTF.”93  The trial judge found 

that the CSCR, which ironically “enacted a rigid, inflexible formulaic approach to some class 

size issues”, was seen within government as “a useful goal of driving a wedge between 

individual teachers and the BCTF.”94  Based on the evidence before her, the trial judge correctly 

found that “government bypassed collective bargaining by introduction of this regulation.”95  

Although ignored, none of these findings were disturbed by the court below. 

 (ii) Public policy considerations 
68. The last additional contextual factor considered by the majority was the working 

conditions had an educational policy dimension.  By considering this under the s. 2(d) analysis, 

the majority determined that the scope of protection for employees’ freedom of association can 

be diminished by the nature of the policy measure a government wishes to adopt.  This is 

unprecedented and constitutes legal error.  Like other fundamental freedoms, s. 2(d) should not 

be narrowly defined.  The majority’s approach restricts rather than expands the concepts of 

workplace justice and freedom of association.96 

69. The majority asserted that the trial judge overlooked this “educational policy” issue.  She 

did not.  The trial judge carefully considered it in Decision #1, but found that this Court was 

clear in Health Services that government measures aimed at addressing policy matters do not 

insulate legislation from Charter review.97  Relying on Health Services, she determined that 

public policy considerations should be addressed in the s. 1 analysis.98  The majority attempted 

to distinguish Health Services:99 

[In Health Services] the deleted collective agreement terms concerned matters such as 
bumping, lay-offs and contracting out --  traditional terms of a collective agreement which 
do not engage health policy in the same way as the Affected Topics engage education 
policy. For this reason, direct consultations with the Province (as health policymaker) 
would perhaps have been less meaningful for health care unions than the consultations 
with the Province (as education policymaker) were for the BCTF in this case.    

                                                      
93 Decision #2 at paras. 493-514, AR, Vol. I at Tab 3. 
94 Decision #2 at paras. 507-508, and 512, AR, Vol. I at Tab 3; 
95 Decision #2 at para. 513, AR, Vol. I at Tab 3. 
96 SFL at para. 60, ABA, Vol. III at Tab 24. 
97 Decision #1 at para. 218, AR, Vol. I at Tab 1. 
98 Decision #1 at para. 224, AR, Vol. I at Tab 1. 
99 BCCA Decision at para. 57, AR, Vol. II at Tab 5. 
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70. In Health Services it was accepted by this Court that the legislation was adopted as a 

policy response to challenges facing the health care system in British Columbia.  Indeed, the 

Province’s rationale for overriding the job security provisions in health sector collective 

agreements was deeply rooted in public policy objectives.100   

71. Public policy objectives were also behind the legislation at issue in Dunmore, Fraser and 

Meredith.  In Dunmore and Fraser, the protection of family farms and ensuring productivity 

were in issue. Wage restraint legislation was the subject matter in Meredith.  How governments 

spend tax dollars and how they prioritize different public policies are obviously matters that 

concern public policy.  That policy issues were at the heart of the legislation in Dunmore, Fraser 

and Meredith were not considerations that informed this Court’s analysis under s. 2(d).101  

Indeed, the expectation in a democratic society is that legislation is founded on public policy. 

72. By adding this new concept of public policy paramountcy into the s. 2(d) analysis, the 

majority places an additional burden on unions.  Rather than having the Province justify the 

legislation on policy grounds under s. 1, the union must persuade the court that, despite their 

significance to teachers as working conditions, class size and other important workload issues 

should remain proper matters for collective bargaining notwithstanding that they have a public 

policy dimension.   

73. The majority’s erroneous approach to public policy is compounded by its conclusion that 

a court should not consider the reasonableness of its policy objectives.102  Moreover, because 

under the majority’s approach all that is required is that the Province consult with the teachers 

regarding its policy objectives, and a court cannot apply an objective test to determine if those 

consultations are conducted in good faith, the legislation is unlikely to be analyzed under s. 1.103  

This is inconsistent with Health Services. 

74. At the same time, the majority suggests that public policy will not be such an important 

factor if the legislation interferes with collective bargaining on what it describes as “traditional” 

                                                      
100 Indeed, a “health care crisis” was found to exist in Health Services at paras. 143-144, ABA, Vol. I at Tab 11. 
101 Dunmore v Ontario (Attorney General), 2001 SCC 94, [2001] 3 SCR 1016, ABA, Vol. I at Tab 9; Fraser, ABA, Vol. II at Tab 
18; and Meredith, ABA, Vol. II at Tab 14. 
102 The majority ignored the findings of the trial judge that the evidence did not support that the removal of collective agreement 
terms and the ability to bargain were necessary to achieve the Province’s objectives: Decision #1 at paras. 327 and 331-339, AR, 
Vol. I at Tab 1. 
103 Donald J.A. in dissent makes this point, BCCA Decision at para. 347, AR, Vol. II at Tab 5. 



22 
 

 

subjects for collective bargaining.104  It is incorrect to suggest that the subject matter of the 

deleted provisions is not a “traditional” matter for collective bargaining.  As found by the trial 

judge, class size, class composition, ratios and the levels of non-enrolling teachers were very 

significant to the working conditions of teachers and directly affected teachers’ hours of work.  

These topics have been important subject matters for teachers’ collective bargaining for 

decades.105  Furthermore, the majority fails to recognize that one of the hallmarks of collective 

bargaining is that it provides flexibility to the parties to reach agreement on terms and conditions 

of employment applicable to the specific employer institution.  That is precisely why the first 

inquiry is directed at the importance of the subject matter to the particular employee group.  

75. The majority’s deference to policy is also contrary to this Court’s holding in SFL:106 

This Court has repeatedly held that the rights enumerated in the Charter should be 
interpreted generously…It is not clear to me why section 2(d) should be interpreted 
differently…In the context of constitutional adjudication deference is a conclusion not an 
analysis.  It certainly plays a role in s. 1 where, if a law is justified as proportionate, the 
legislative choice is maintained.  But the whole purpose of Charter review is to assess a 
law for constitutional compliance.  If the touchstone of Charter compliance is deference, 
what is the point of judicial scrutiny?  

76. The fact that the working conditions in issue also raise matters of educational policy 

incorrectly became a dominant focus of the majority.  It considered “this to be a centrally 

important fact” in determining whether teachers’ associational rights were violated.107  The 

majority relied on no authority to add this new element to the s. 2(d) test; it is contrary to both 

the jurisprudence from this Court and a purposive and generous approach to s. 2(d).   

(iii) Trial judge engaged in a contextual analysis 
77. The majority wrongly finds that the trial judge erred by not engaging in a contextual 

analysis.  This criticism is unfair and inaccurate.  The trial judge considered the “context and 

facts surrounding the challenged government conduct” which she stressed was “essential” in a 

constitutional challenge.108  She determined that a significant contextual factor was that EIA 

duplicated legislative provisions which she had previously found to be a substantial interference 

                                                      
104 BCCA Decision at para. 57, AR, Vol. II at Tab 5. 
105 Decision #1 at paras. 60-69, and 282-290, AR, Vol. I at Tab 1. 
106 SFL at para. 76, ABA, Vol. III at Tab 24.  
107 BCCA Decision at para. 17, AR, Vol. II at Tab 5. 
108 Decision #2 at paras. 107-129, AR, Vol. I at Tab 3. 
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with teachers’ s. 2(d) rights.  She concluded that the pre-legislative consultations did not make 

those provisions any less of a substantial interference.109  Donald J.A. agreed:110 

Of great concern is the notion that government can unilaterally delete provisions in a 
collective agreement, or temporarily prohibit collective bargaining, and ‘cure’ such 
unconstitutional behaviour through the notion of ‘consultation.’ 

78. This legislative re-enactment was particularly egregious when viewed in light of the trial 

judge’s factual findings with respect to the history of collective bargaining by teachers and the 

significance of class size, class composition and other important working conditions to teachers.  

The trial judge relied on these findings in her contextual analysis.  These matters had been the 

subject of teachers’ bargaining since before full collective bargaining was granted to teachers by 

legislation in 1987 and were expressly recognized as subjects for collective bargaining when 

provincial bargaining was imposed.111  The terms and conditions on these subject matters had not 

only been achieved by mutual agreement through collective bargaining but, in some cases, by job 

action and/or by agreeing as a trade-off to less favourable terms relating to salary and benefits. 

79. In trying to reconcile what she viewed as an ambiguity in Health Services regarding the 

relevance of consultations to the s. 2(d) analysis, the trial judge considered the contextual issue 

of the role of the Province versus the role of BCPSEA, the employers’ bargaining agent.112  She 

found that if the government is the employer and “engages in a process akin to collective 

bargaining” and “then passes legislation which imposes some terms of the collective agreement 

for a limited time period without otherwise restricting future collective bargaining” this may not 

be a significant interference with collective bargaining.  However, when acting as legislator “it is 

difficult to see how government pre-legislation consultation with the union could be relevant to 

the question of whether or not the legislation substantially interferes with the s. 2(d) right.”113 

                                                      
109 Decision #2 at para. 399, AR, Vol. I at Tab 3. 
110 BCCA Decision at para. 298 (dissent), AR, Vol. II at Tab 5. 
111 Public Education Labour Relations Act, RSBC 1996, c 382 at s 7(4) , ABA, Vol. III at Tab 34; Decision #1 at para. 90, AR, 
Vol. I at Tab 1. The Minister responsible for the legislation expressly acknowledged in 1987 that the legislation would permit all 
terms and conditions of employment to be negotiated including working conditions such as class size and class composition.; 
British Columbia, Legislative Assembly, Hansard, 34th Parliament 1st Session, (7 May 1987) at 1014-1020, ABA, Vol. III at Tab 
26; Decision #1 at paras. 283-295, AR, Vol. I at Tab 1. 
112 In Health Services, this Court distinguished between unconstitutional conduct by government “qua employer” and 
unconstitutional legislation.  As in Health Services, the instant case is concerned with an attack on legislation, not an allegation 
that the government violated s. 2(d) as an employer: at para. 88, ABA, Vol. I at Tab 11. 
113 Decision #2 at paras. 80-81, AR, Vol. I at Tab 3.  See also paras. 155-181. 
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80. The majority rejected this analysis, finding it to be “artificial and formalistic” because the 

s. 2(d) analysis depends not on “the capacity in which government was acting” but the effect its 

conduct had on associational activity.114  A focus on associational activity is correct, but the 

effect on associational activity was precisely the point of the trial judge.  The trial judge reasoned 

that if government is acting as legislator, the employees would not have the ability to 

meaningfully engage in negotiations whereas if the government were acting as employer it “must 

engage in a process that respects the fundamental precept of collective bargaining.”115  

81. By largely ignoring these facts it was the majority, not the trial judge, that significantly 

downplayed and ignored important contextual factors.   

D.  Restoring language does not constitutionalize collective agreement terms 

82. The majority of the Court of Appeal correctly emphasizes that a process of meaningful 

collective bargaining does not guarantee a specific outcome.  However, the majority then 

incorrectly concludes that a focus on the content of legislation will give employees a 

“presumptive constitutional veto” over legislative changes and result in significant terms of the 

collective agreement being “afforded constitutional status.”116  The majority bases its conclusion 

on the following paragraph of Fraser: 

.... The majority in Health Services held that the unilateral nullification of significant 
contractual terms, by the government that had entered into them or that had overseen 
their conclusion, coupled with effective denial of future collective bargaining, 
undermines the s. 2(d) right to associate, not that labour contracts could never be 
interfered with by legislation.117  

83. It is not disputed that governments can regulate labour relations in the public interest and 

governments can interfere with collective agreement terms to do so.  This Court in Health 

Services concluded that legislative provisions that unilaterally deleted collective agreement terms 

but replaced them with “relatively minor modifications to in-place schemes for transferring and 

reassigning employees” did not amount to “substantial interference with the union’s ability to 

engage in collective bargaining so as to attract protection of s. 2(d).”118   

                                                      
114 BCCA Decision at paras. 116-117, AR, Vol. II at Tab 5. 
115 Decision #2 at para. 55, AR, Vol. I at Tab 3. 
116 BCCA Decision at para. 73, AR, Vol. II at Tab 5.  
117 Fraser at para. 76 (emphasis added), ABA, Vol. II at Tab 18. 
118 Health Services at para. 131, ABA, Vol. I at Tab 11. 
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84. Indeed, in Decision #1 the trial judge found that even though one of the challenged 

legislative provisions “voided some negotiated terms of the collective agreement” and interfered 

with collective bargaining following the merger of school districts, this did not violate s. 2(d) as 

the interference was not substantial.  This was because the trial judge found that this legislative 

provision maintained similar collective agreement terms, preserved future collective bargaining, 

and did not undermine the utility of negotiations.119  

85. If the Province had enacted legislation that interfered with relatively unimportant terms of 

teachers’ collective agreements, or had imposed substantially similar terms on teachers to those 

that had been bargained, perhaps the legislation would not constitute substantial interference.  

But that is not what occurred in this case.  Like the interference with significant contractual 

terms in Health Services, the Province substantially interfered with collective bargaining by 

unilaterally eliminating hundreds of very important collective agreement terms, which were the 

product of decades of collective bargaining, job action and a prior successful Charter challenge 

(Decision #1).120 

86. To remedy a situation where the state has engaged in such conduct does not 

“constitutionalize” collective agreement terms.  Rather it respects the process of past collective 

bargaining.  Moreover, collective agreement terms are never in “perpetuity”, as the very process 

of collective bargaining ensures that terms are renegotiated at regular intervals.  

87. As this Court makes clear in Health Services and Meredith it is the breadth and scope of 

the legislation, and its impact on past and future negotiations, that will determine whether 

legislation is contrary to s. 2(d).  In conducting the s. 2(d) analysis, consideration should be given 

to the process that led to the adoption of the contractual terms, and to any sacrifices and/or trade-

offs that were made to achieve their inclusion in the contract.  By focussing on public policy and 

a fear of constitutionalizing collective agreement terms, the majority failed to consider these 

important factors.  

E. Protecting collective bargaining does not entrench the Wagner Act model  

88. While s. 2(d) does not mandate a particular model of collective bargaining, the process 

chosen by governments must meet certain basic elements.  Most importantly, in SFL, which was 

                                                      
119 Decision #1 at paras. 265-75 and 309-16, AR, Vol. I at Tab 1. 
120 Decision #2 at para. 436, AR, Vol. I at Tab 3.  
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decided after the trial judge’s decision but before the Court of Appeal’s, this Court held that s. 

2(d) extends beyond good faith bargaining and includes the right to strike as a critical component 

of the collective bargaining process.121  

89. Despite SFL and the emphasis in MPAO that s. 2(d) will be breached where legislation 

upsets the balance promoted by collective bargaining, in an attempt to avoid constitutionally 

entrenching a Wagner Act model of collective bargaining, the majority articulated a process of 

pre-legislative consultation that does not include these basic elements.  Under the majority’s 

interpretation, governments need only meet and listen in good faith to employees and, if there is 

an impasse, they may pass legislation unilaterally overriding collective bargaining rights.  Under 

its approach, employees cannot exercise their constitutional right to strike, their only 

(constitutionally protected) leverage against a much more powerful employer.  This process 

fundamentally disrupts the balance between employers and employees and eliminates any 

negotiating power of the latter.   

90. Legislation based on the Wagner Act model is “designed to secure a greater measure of 

industrial peace to the public by encouraging collective bargaining and conciliation procedures 

rather than strikes as a method of resolving industrial disputes.”122  This model includes a duty to 

bargain in good faith and a restricted right to strike.123  It does not follow that there is a 

constitutional entrenchment of the Wagner Act model simply by requiring that legislation (a) 

maintains relative equality in the bargaining process (by including a right to strike or an 

alternative dispute resolution mechanism); and (b) respects the past process of good faith 

collective bargaining.  On the contrary, this is merely giving effect to the core requirements of s. 

2(d).  The majority failed to appreciate this fundamental difference. 

F. Consultations not in good faith 

(i) Courts must examine substance of proposals in the good faith analysis 
91. If, contrary to the foregoing submissions of the Appellant, pre-legislative consultation is 

relevant under s. 2(d), then courts must be open to critically examine the nature of the 

consultations, including the objective reasonableness of the parties’ positions and proposals to 

                                                      
121 SFL at para. 55, ABA, Vol. III at Tab 24. 
122 SFL at para. 43, ABA, Vol. III at Tab 24, citing Gagnon v. Foundation Maritime Ltd., [1961] SCR 435, at pp. 443-44. 
123 Health Services at paras. 57-60, ABA, Vol. I at Tab 11. 
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determine if they were conducted in good faith.  Otherwise it is impossible to determine whether 

the process was meaningful and carried out in good faith.   

92. Once it determined that pre-legislative consultations were the dominant focus under s. 

2(d), the majority relied on provincial labour board jurisprudence to conclude that it is 

inappropriate, for reasons of “institutional competence”, for a court to investigate the “factual 

basis and internal logic” of the government’s substantive bargaining proposals.  The Province’s 

subjective assertion that the working conditions unduly restricted flexibility was all that was 

required.124 

93. The approach of the majority cannot be correct: the dispute before the Court of Appeal 

was not a bargaining in bad faith complaint before a labour board but an alleged constitutional 

violation.  As Donald J.A. observed, the majority added new requirements “selectively culled 

from labour tribunal decisions made in a Wagner-style context” that are “incompatible with a 

constitutional test.”  He further pointed out why consultations require a probing review: “[I]n the 

constitutional context the government always has the power to unilaterally resolve impasse 

through legislation, or force workers to end a strike through constitutionally compliant back-to-

work legislation.  This is a huge power imbalance that fundamentally alters the calculus of how 

negotiations unfold.”125 

94. This Court in Health Services canvassed what constitutes “good faith” bargaining in the 

constitutional context.  Importantly, this Court identified when it is legitimate and necessary to 

examine the substance and content of proposals to determine if there has been good faith 

bargaining: 

…[W]hen the examination of the content of the bargaining shows hostility from one 
party toward the collective bargaining process, this will constitute a breach of the duty to 
bargain in good faith. In some circumstances, even though a party is participating in the 
bargaining, that party's proposals and positions may be "inflexible and intransigent to the 
point of endangering the very existence of collective bargaining" … 

...[I]f the nature of its proposals and positions is aimed at avoiding the conclusion of a 
collective agreement or at destroying the collective bargaining relationship, the duty to 
bargain in good faith will be breached....[O]n occasion, courts are nevertheless allowed to 

                                                      
124 BCCA Decision at paras. 149, and 170-178, AR, Vol. II at Tab 5. 
125 BCCA Decision at paras. 281, 330 and 339 (dissent), AR, Vol. II at Tab 5. 
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look into what is going on in the room, to ensure that parties are bargaining in good 
faith.126 

95. Rather than follow the legal test provided by Health Services, the majority adopts the 

good faith test from the Wagner Act statutory model: a “hands-off” approach to examining the 

parties’ conduct and the proposals exchanged.  In doing so, the majority misconstrues the 

statutory test by disregarding the numerous exceptions to the hands-off approach routinely 

applied by labour boards.  For example, as the dissent points out, as soon as the government 

passes legislation it becomes law.  Any bargaining inconsistent with this law is illegal and the 

Labour Relations Board would take a very hands-on approach, carefully examining the substance 

of the proposals to determine if the parties are bargaining about an illegal subject or if a strike or 

lockout is aimed at an illegal matter for collective bargaining.127  This is precisely what would 

have transpired had the teachers tried to bargain the class size issues while it was legislatively 

prohibited.   

96. In terms of matters which can be bargained, to the extent that the hands-off approach is 

applied by labour boards, it is because the parties have other means at their disposal to put 

pressure on the other side to reach agreement, namely the traditional labour relations mechanism 

of the strike and lockout.128  The majority ignores the fact that the teachers could not strike over 

discussions with the Province when it applies the hands-off approach to the consultations.  

97. By contrast, the trial judge carefully examined the consultations for the reasonableness of 

the parties’ positions.  She found that the Province’s position throughout the discussions was that 

the working conditions language would not be restored and that the right to bargain about those 

working conditions would not be permitted, even in the future.  As the trial judge observed, 

“[t]his left the union with no ability to agree to changes in language to the collective agreement – 

it had nothing to negotiate over.”129  

98. The trial judge also found that the BCTF was prepared to discuss the issue of flexibility 

and affordability in collective agreement language but the government representatives were not 
                                                      
126 Health Services at paras. 104 and 105 (citations omitted), ABA, Vol. I at Tab 11. 
127 BCCA Decision at paras. 145-147, AR, Vol. II at Tab 5. (See, e.g., Northwood  Pulp and Timber Ltd.(Re), [1994] BCLRBD 
No 265, ABA, Vol. II at Tab 17 (breach of the duty to bargain in good faith to pursue a proposal regarding bargaining protocols 
to impasse); Royal Diamond Casinos Inc (Re), [2002] BCLRBD No 18 at paras. 79 and 87, ABA, Vol. III at Tab 22 (employer 
failure to disclose financial information necessary to foster rational, informed discussion thereby minimizing the potential for 
unnecessary industrial conflict constituted a breach of the obligation to bargain in good faith). 
128 BCCA Decision at paras. 339-342, Vol. II at Tab 5. 
129 Decision #2 at para. 328(d), AR, Vol. I at Tab 3; 
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willing to restrict what they regarded as management rights.  Moreover, the proposal presented 

by the Province, the COF, required teachers to abandon all claims arising from the Decision #1 

including abandoning its position that the nullification of the collective terms was 

unconstitutional and that it was constitutionally entitled to collectively bargain these issues.  

Importantly, teachers would also be required to forfeit all outstanding grievances regarding class 

size and composition, including grievances which were not based on the clauses deleted by the 

impugned legislation.130 

99. After an extensive review of the evidence before her, including government documents 

setting out its strategy for the “consultation” process, the trial judge concluded:131 

The government representatives did not engage in meaningful dialogue, listen to the 
employees’ representations, avoid unnecessary delay, or make a reasonable effort to 
reach agreement, all factors in assessing good faith consultation: Fraser, at paras. 40-41. 
I therefore conclude that the process by which Bill 22 was implemented did not respect 
the duty to consult and negotiate in good faith.  

100. The majority further concluded that the trial judge erred in making two key factual 

determinations: i) from the outset the Province’s plan was to “document that it had consulted” 

and then pass legislation re-deleting the collective agreement terms (the “Closed Mind Finding”); 

and ii) the Province wanted to “incite a full-scale strike” to curry public favour prior to enacting 

what would otherwise be controversial legislation.132  As set out below, the Court of Appeal’s 

conclusion is contrary to the evidence and to the findings of the trial judge, and there was no 

basis in law for reversing the trial judge’s findings. 

(ii) Closed Mind Finding 
101. The education policy objectives of the Province were that the working conditions terms 

must again be removed from the collective agreement and that bargaining be prohibited on these 

subjects.  Based on these objectives, the Province made no effort to find a middle ground with 

the teachers during the consultations.  Rather, as Mr. Straszak suggested, “it was up to the BCTF 

to come up with ideas other than “fixed ratios” because [collective agreement language] 

restricted management rights.”133  As the trial judge found, Mr. Straszak emphasized that:134 

                                                      
130 Decision #2 at paras. 273, 286, 306, 309 and 313, AR, Vol. I at Tab 3. 
131 Decision #2 at para. 398, AR, Vol. I at Tab 3. 
132 BCCA Decision at paras. 176 and 185, AR, Vol. II at Tab 5. 
133 Decision #2 at para. 309, AR, Vol. I at Tab 3; See also, Notes re Meeting with Government re Bills 27/28 Remedy, Vol. VI, 
Tab 75, pp. 124-126. 
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…the government had a right to pass legislation where it has legitimate policy objectives, 
that the court had said that when it does so it must respect a union’s right to represent its 
members, and so that was the right he was giving the union in these discussions. 

102. Applying the majority’s reasons, it is the employees who must persuade the state not to 

nullify collective agreement provisions and/or prohibit bargaining on certain subjects.  This 

approach creates a significant anomaly.  If the state passes legislation which interferes with 

collective bargaining, the court will consider the internal logic and factual support for the 

legislation, as was done in Health Services and Meredith.  However, if the state intends to 

implement the same legislation, but meets with a union to provide it with an opportunity to tell 

the state why it should not implement the legislation, the internal logic and factual support for 

the legislation will not be considered.  In the factual context of this case, the anomaly is even 

more startling.  Even though the same legislative provisions were found to be constitutionally 

invalid in 2011, the state was permitted to enact duplicative legislation without judicial scrutiny 

due to the majority’s concern with a lack of “institutional competence”. 

103. Having narrowed the issues that were available for review by the trial judge, the majority 

then improperly substituted its own findings of fact for those of the trial judge contrary to this 

Court’s holdings in a long line of cases.135  The dissent correctly takes issue with the failure of 

the majority to apply deference to the trial judge.  Donald J.A. emphasized that the “appellate 

function is not to substitute the findings and inferences made by a judge who has had the full 

benefit of the trial process with an appeal division’s own opinions of the facts” unless there are 

palpable and overriding errors.  He found no such errors.136 

104. Rather than reviewing the underlying documents and testimony as a whole, the majority 

relies on one small part of the cross-examination to find that “counsel for the BCTF attempted to 

have Mr. Straszak agree that the Province’s plan was to re-delete the Affected Topics language, 

no matter what the BCTF said or proposed during the consultations.  However Mr. Straszak 

repeatedly insisted that the Province was open to alternatives, although not optimistic any would 

                                                                                                                                                                           
134 Decision #2 at para. 282, AR, Vol. I at Tab 3; See Also Memorandum re Consultation with BCTF, Vol. V at Tab 56 at pp. 
172-173. 
135 Housen v Nikolaisen, 2002 SCC 33, [2002] 2 SCR 235 [Housen], ABA, Vol. I at Tab 12; H.L. v Canada (Attorney General), 
2005 SCC 25, [2006] 1 SCR 401, ABA, Vol. I at Tab 10; Canada (Attorney General) v Bedford, 2013 SCC 72, [2013] 3 SCR 
1101 [Bedford], ABA, Vol. I at Tab 2; and Carter v Canada (Attorney General), 2015 SCC 5, [2015] 1 SCR 331, ABA, Vol. I at 
Tab 6. 
136 BCCA Decision at para. 278, AR, Vol. II at Tab 5. 
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be found.”137  Based on this fragment of the evidence, the majority held that the “trial judge 

appears to have overlooked Mr. Straszak’s evidence that the Province had an open mind”138   

105. The trial judge did not overlook this evidence; she simply treated such statements with 

caution:139   

Both parties here were mindful that there was a good likelihood of subsequent litigation if 
they did not reach agreement, and this litigation would likely require production of 
internal records.  As such, manifest expressions of good faith in the parties’ documents 
and stated positions to each other have to be treated with caution as they are easily self-
serving and insincere.  If the government is entitled to rely on pre-legislative consultation 
as entitling it to then legislatively interfere with collective bargaining, it follows that it 
must be a meaningful process.  In assessing the process, the court is required to consider 
the whole of the evidence, the parties’ conduct as well as words. 

106. In addition, the fact that the trial judge did not explicitly reference a piece of evidence 

cannot justify a conclusion that she failed to consider it.  As Donald J.A. in dissent points out, 

there were numerous statements and actions that contradicted the notion that the Province 

approached the consultations with an open mind.140  Indeed there are a multitude of documents 

where the Province’s direction is that the legislation would not contain any of the working 

condition provisions or restore bargaining rights.  Despite Mr. Straszak’s statement in the 

evidence relied upon by the majority, 141  142  At no time did Mr. Straszak indicate 

how collective agreement language could be restored.  Consequently, the trial judge found that: 

[t]he government maintained its position that none of the other Working Conditions 
clauses could be restored to collective bargaining based on its unwavering position that to 
do so would impede flexibility and choice.  This position was maintained without any 
factual or analytical basis for it.143 

107. The majority found the trial judge’s finding that there was flexibility within the collective 

agreement language to be irrelevant.144  In fact, the majority suggests that it was unnecessary for 

the Province’s representatives to even have read the terms it sought to delete because the 

Province’s actions were based on its “overwhelming opposition to the terms and its perception 
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that they unduly limited the flexibility of the Province and school boards.”  Indeed, “given that 

the [Province’s] position was clear to the BCTF, the Province was not required to make any 

particular proposals.  Its obligation was to listen to proposals made by the BCTF and consider 

them in good faith.”145 

108. The trial judge found that the Province communicated to teachers consistently throughout 

the consultations that the government would not restore the teachers’ ability to collectively 

bargain the working conditions nor would it restore the deleted terms to the collective agreement.  

The trial judge noted that “[a] party cannot say it is consulting if it starts from the position that its 

mind is made up no matter what the other side presents by way of evidence or concerns.”146  

109. The majority found that this “Closed Mind Finding” of the trial judge was a palpable and 

overriding error, writing that the Province proposed COF and was willing to modify its proposal 

“to respond to some of the BCTF’s points.”147  In doing so the majority fails to consider the 

significant findings of fact by the trial judge with respect to COF, and the underlying evidence 

supporting those findings. 

110. The trial judge’s findings with respect to the Province’s modified proposal were: (a) COF 

still contained the broad and comprehensive release of the teachers’ rights; (b) COF addressed 

some class composition issues but none of the other working conditions including class size; (c) 

COF did not address the ability of teachers to collectively bargain about their terms and 

conditions of employment; (d) COF set out a consultative process where if the union did not 

agree with the school district the Superintendent’s plan would be implemented; and (e) COF 

would not form part of the collective agreement.148  The trial judge was also critical of the 

potential lack of future funding:149 

The BCTF’s earlier stated concern also remained unaddressed: that there were no 
assurances as to the stability of the funding. If the proposal was agreed to, the teachers 
would have given up their collective bargaining rights but the government would still 
have the freedom to unilaterally de-fund the COF. This potential result would leave the 
very limited “consultation” under the MOA and LOU meaningless and the teachers 
would still have no ability to raise the Working Conditions at the bargaining table.  

                                                      
145 BCCA Decision at para. 221 (emphasis added) and para. 223, AR, Vol. II at Tab 5. 
146 Decision #2 at paras. 191-192, AR, Vol. I at Tab 3. 
147 BCCA Decision at paras. 194-195, AR, Vol. II at Tab 5. 
148 Decision #2 at paras. 270-289, AR, Vol. I at Tab 3. 
149 Decision #2 at para. 289, AR, Vol. I at Tab 3. 
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111. Apart from COF, the unwillingness of the Province’s representatives to consider 

alternatives is manifestly demonstrated by the trial judge’s findings that when the BCTF moved 

on its position and sought to engage the Province on alternative language which would be more 

flexible and affordable, its proposal was rejected out of hand without any willingness to discuss 

it, much less provide a counter-proposal.150  This is hardly evidence of seeking a middle ground.  

Again, the majority considers this evidence to be of no significance. 

112. The findings of fact of the trial judge deserved a high level of deference.  Instead, the 

majority engaged in an “unjustified reweighing of the evidence”.151   

(iii) Provoking a strike 
113. The majority concedes that the Province would not be acting in good faith if it tried to 

incite a strike solely to gain political advantage,152 but holds that the Province was seeking to 

balance the economic pressure at the bargaining table and that Mr. Straszak’s testimony that “a 

full strike would improve public perception of the legislation” was 153  154  155  

This tactic is inconsistent with the majority’s conclusions that all the government was attempting 

to do was balance the economic pressures on teachers.  

114. The evidence before the trial judge was sufficient to support her conclusion that the 

Province had a strategy to provoke a full-scale strike to assist the Province in passing unpopular 

legislation.  Surely even if this was only one reason for its strategy, it is evidence of bad faith.  

However, even without that evidence it is clear that the Province did not conduct the 

“consultations” in good faith.  Coming into the negotiations with a closed mind is not evidence 

of making a “reasonable effort to arrive at an acceptable [agreement]” or evidence of honestly 

striving to “find a middle ground”.156  To assess this, and whether a party is being “inflexible and 

intransigent”, courts must be permitted to examine “what is going on in the room, to ensure that 

parties are bargaining in good faith.”157 

                                                      
150 Decision #2 at paras. 307-309 and 311, AR, Vol. I at Tab 3. 
151 Housen at para. 22, ABA, Vol. I at Tab 12 and Bedford at paras. 53-56, ABA, Vol. I at Tab 2. 
152 BCCA Decision at para. 202, AR, Vol. II at Tab 5. 
153 BCCA Decision at paras. 202, 208, and 212, AR, Vol. II at Tab 5. 
154

155

156 Health Services at para. 101, ABA Vol. I at Tab 11; Royal Oak Mines Inc v Canada (Labour Relations Board), [1996] 1 SCR 
369, 133 DLR (4th) 129 at para. 41, ABA, Vol. III at Tab 23. 
157 Health Services at paras. 104 and 105, ABA, Vol. I at Tab 11.   
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(iv)  Summary regarding lack of good consultations 

115. Under the consultative model recognized by the majority, employees have no right to 

meaningful collective bargaining, including the right to strike.  Given this fundamental 

diminishment of their rights, fairness calls for a probing search into the content of the 

consultations to ensure they were conducted in good faith.  The Court of Appeal majority does 

exactly the opposite.  As the dissent correctly points out, the refusal to closely examine the 

“substantive position of government” creates a “constitutional loophole” for governments.158 

G. Section 1   

116. This Court has held that fundamental freedoms be given a liberal and expansive 

definition.  It has found that restrictions should be addressed at the s. 1 stage of the analysis 

rather than by limiting the scope of a right at the outset.  The presumption is that rights are 

guaranteed unless government can bring itself within the criteria of the Oakes test.  It is under s. 

1 of the Charter that the government has the opportunity to persuade the court of the legitimacy 

of its restrictions in a free and democratic society.159   

117. Public policy objectives are properly considered under s. 1 not, as the majority found, 

under the s. 2(d) stage of the analysis.  In terms of its educational policy objectives, the trial 

judge found in Decision #1 that the Province established a pressing and substantial objective of 

increasing flexibility in classrooms and that the 2002 legislation was rationally connected to that 

objective.  With respect to the 2012 EIA, the trial judge found neither.  This is because in 2002 

the Province had unwittingly believed “stories” provided to it by representatives of BCPSEA that 

were not supported by evidence.  The evidence demonstrated that the collective agreement terms 

provided the type of flexibility the Province sought.160  In light of the findings in Decision #1, 

the trial judge held in Decision #2 that the Province could not simply rely on those same 

unfounded stories as the foundation for the duplicative provisions in the EIA.161  

118. In any event, the EIA did not minimally impair teachers’ 2(d) rights.  As noted by the 

trial judge, there were many mechanisms available to government to advance its policy goals in 

this case that could have minimally impaired teachers’ s. 2(d) rights.  For example, the 
                                                      
158 BCCA Decision at para. 347, AR, Vol. II at Tab 5. 
159 R v Oakes, [1986] 1 SCR 103 at para. 66, ABA, Vol. II at Tab 20; SFL at paras. 47-50, 60 and 76-78, ABA, Vol. III at Tab 24. 
160 Decision #1 at paras. 128-130, 146, 338-339 and 378, AR, Vol. I at Tab 1; at paras. 466-467, the trial judge set out the s. 1 
test, basing her analysis in part on her review in Decision #1 at paras. 317-322, AR, Vol. I at Tab 1. 
161 Decision #2 at paras. 235-237, 475 and 476, AR, Vol. I at Tab 3. 
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government could have allowed collective bargaining and advanced its goals through BCPSEA.  

If bargaining reached an impasse, government could have tried mediation, imposed mandatory 

interest arbitration, or used other traditional labour relations mechanisms to resolve the impasse 

that respected the process of collective bargaining.162   

119. The s. 1 analysis is also the proper place in which to consider the relevance of 

consultations, especially with respect to whether the legislation was minimally impairing of 

teachers’ rights.  Here, the discussions between the Province and the BCTF were not evidence of 

a search for a minimally impairing solution.  First, the discussions were a wholly inadequate 

response to a court ruling of a constitutional violation that was not appealed.  Second, as found 

by the trial judge and the dissent, the consultations were not conducted in good faith.163  Third, as 

noted by Donald, J.A., the Province ignored the unchallenged factual findings of the trial judge 

that most of the deleted collective agreement provisions “were already consistent with the 

Province’s purpose of increased flexibility” and provided no explanation as to why such 

provisions could not be retained in the collective agreement.  He concluded that the Province did 

not take “any approach to minimally impair in this context, let alone a reasonable one.”164 

120. The time limit on the extension of the prohibition on bargaining also failed to satisfy the 

minimum impairment requirement under s. 1.  The Province offered no credible explanation for 

the 14 month extension.165  Its purpose was simply to avoid collective bargaining with respect to 

these important workload issues for another round of collective bargaining.   

121. Another important contextual factor ignored by the majority was the lack of exigent 

circumstances to justify the Province’s actions.  In Health Services, in the context of s. 1, the 

majority considered as significant the fact that government was facing a situation of exigency.166  

At no point in this case did the Province argue that there were exigent circumstances which 

justified the legislation.167  

                                                      
162 Decision #2 at para. 482, AR, Vol. I at Tab 3; Paccar, ABA, Vol. I at Tab 4; and Labour Relations Code at s 45(2), ABA, 
Vol. III at Tab 32. 
163 Decision #2 at paras. 479-489, AR, Vol. I at Tab 3: “for many of the same reasons that I have already found it not to amount 
to good faith consultation.” Also see discussion of good faith above in this factum. 
164 BCCA Decision at paras. 388 and 389, AR, Vol. II at Tab 5. 
165 Decision #2 at paras. 274 and 308, AR, Vol. I at Tab 3. 
166 Health Services at paras. 134 and 143-144, ABA, Vol. I at Tab 11. 
167 Decision #2 at paras. 30, 149, and 470, AR, Vol. I at Tab 3. 
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122. Finally, the deleterious effects on teachers far outweighed the benefits of the EIA, 

particularly where: (a) the teachers had successfully challenged duplicative legislation in the past 

and the decision was not appealed; (b) the flexibility the Province sought was available through 

the collective agreement provisions; and (c) the Province did not argue that the potential cost of 

restoring the deleted language justified the legislation pursuant to s. 1.168  In contrast, teachers 

permanently lost not only their important collective agreement terms but the ability, for over a 

decade, to exercise their right to meaningfully influence their work on these fundamental issues.  

As the trial judge found:169 

The legislation undoubtedly was seen by teachers as evidence that the government did 
not respect them or consider them to be valued contributors to the education system, 
having excluded them from any freedom to associate to influence their Working 
Conditions.  This was a seriously deleterious effect of the legislation, one adversely 
disproportionate to any salutary effects revealed by the evidence. 

H. Remedial issues 

123. The trial judge also had before her an application for additional remedies flowing from 

Decision #1.  She found that the one year suspension of the declaration of invalidity had expired 

before the Province passed new legislation and by operation of the law that declaration was 

retroactive to the date the legislation was originally passed.170  This meant that the working 

conditions clauses were restored to the collective agreement effective July 1, 2012.171  The trial 

judge considered this an effective remedy.172 

124. The restoration of the clauses gave rise to a right to file labour grievances.  The Court of 

Appeal noted that the Province had estimated that the grievance could give rise to retroactive 

liability of approximately $500 million.  In its view, “that sum is such that a retroactive 

declaration of liability would unduly interfere with the Legislature’s constitutional role in 

allocating public resources.”173  It relied on this Court’s decision in Canada (Attorney General) 

v. Hislop.174 

                                                      
168 Decision #2 at paras. 470-473, AR, Vol. I at Tab 3.  In contrast, a “health care crisis” provided exigent circumstances accepted 
by this Court in Health Services at paras. 143-144, ABA, Vol. I at Tab 11.  
169 Decision #2 at para. 490, AR, Vol. I at Tab 3; Decision #1 at para. 380, AR, Vol. I at Tab 1. 
170 Decision #2 at paras. 552-64, AR, Vol. I at Tab 3. 
171 Decision #2 at paras. 565 and 571, AR, Vol. I at Tab 3. 
172 Decision #2 at paras. 594-607, AR, Vol. I at Tab 3. 
173 BCCA Decision at para. 272, AR Vol. II at Tab 5. 
174 Canada (Attorney General) v Hislop, 2007 SCC 10, [2007] 1 SCR 429 [Hislop], ABA, Vol. I at Tab 3. 
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125. The majority held that the trial judge’s retroactive declaratory relief regarding Bill 28 was 

made per incuriam because she did not cite the decision of this Court in Hislop.  Although the 

trial judge did not reference Hislop, when all of the Hislop factors are properly weighed in light 

of the circumstances of this case, the result is consistent with the trial judge’s remedy.  

126. The majority states that whether Bill 28 was repealed while the decision of invalidity was 

still suspended or one day late is irrelevant to the retroactivity issue.175  That conclusion of law is 

contrary to Hislop which clearly provides that: “If the legislature fails to comply with the Court’s 

order within the period of suspension, the Court’s declaration would apply retroactively.”176  

That is the law which the trial judge applied, albeit without citing Hislop. 

127. Even if, despite that express statement, Hislop applies to restrict the actual remedy as 

compared to the retroactive application of the Court’s declaration, the majority erred by not 

considering all of the relevant factors that “must be considered” in the analysis.177  It considered 

the fact that Health Services represented a change in the law in 2007 but did not consider “the 

fairness of the limitation of the retroactivity of the remedy to the litigants.”178  In this case, 

although the law changed in 2007, the Province took no steps to address the change of law and 

the Appellant was required to formally challenge the legislation.  If the retroactive remedy is to 

be limited in this case, in fairness to the litigants, the limit to retroactivity should be to the 

change of law in 2007.179 

128. In the challenge to the EIA, the trial judge awarded a s. 24 remedy of $2 million in 

damages to the teachers to address the unilateral extension on the prohibition on bargaining.  

Although the majority does not deal with the issue of remedy, the dissenting justice concluded 

that the award was punitive.180  The Appellant disagrees. 

                                                      
175 BCCA Decision at para. 273, AR, Vol. II at Tab 5. 
176 Hislop at para. 92, ABA, Vol. I at Tab 3.  The BCTF relied upon Hislop before the trial judge as authority for this principle. 

As noted by the trial judge, the Province did not challenge that consequence (Decision #2 at para. 559, AR, Vol. I at Tab 3). 
177 Hislop at para. 99, ABA, Vol. I at Tab 3. 
178 Hislop at para. 100, ABA, Vol. I at Tab 3. 
179 Subsequent to Decision #2 but prior to the hearing of the appeal the parties reached a partial settlement in which they 

addressed both the retroactive restoration of the working conditions clauses and the prospective application of those clauses.  

This settlement arguably renders moot the issue of retroactive liabilities (but not the prospective application of the working 

conditions clauses).  However, the Appellant submits that it is in the public interest to resolve this issue: see Doucet-Boudreau v 

Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 SCR 3 [Doucet-Boudreau] at para. 21, ABA, Vol. I at Tab 8. 
180 BCCA Decision at para. 391, AR, Vol. II at Tab 5. 
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129. This Court has held that a trial judge’s discretion to award remedies pursuant to s. 24 is 

virtually unfettered.181  The trial judge considered and applied the factors from the decisions of 

this Court,182 noting that s. 24 damages may be appropriate if they “further the general objects of 

the Charter, reflecting one or more of three inter-related functions that damages may serve, 

specifically, compensation, vindication, and deterrence.”183  

130. The trial judge was persuaded that the deterrence factor made an award of s. 24 damages 

just and appropriate.  This was based on the factual finding that the Province had extended 

unconstitutional legislation in full awareness that Decision #1 required that the right to collective 

bargaining be restored.  Moreover, the suspension of rights was not a “one-off” but “a 

continuation of unlawful conduct which had then been going on for ten years.”184  The trial judge 

concluded that s. 24 damages were required to deter the Province from engaging in future 

conduct that is not compliant with the Charter.185   

131. The trial judge concluded that an appropriate damages award of roughly $66 per BCTF 

member would create a deterrent while “at the same time providing some very small financial 

compensation and vindication to those whose rights were infringed.”  Even without the 

obligation of an appellate court to approach the s. 24 remedy with significant deference, it is 

submitted that the trial judge's reasoning is unassailable.186 

 
PART IV – COSTS 

 
132. The Appellant seeks costs throughout. 

 
 
  

                                                      
181 Doucet-Boudreau at para. 50, ABA, Vol. I at Tab 8. 
182 In particular, Vancouver (City) v Ward, 2010 SCC 27, [2010] 2 SCR 28 [Ward], ABA, Vol. III at Tab 25; and Mackin v New 
Brunswick (Minister of Finance); Rice v New Brunswick, 2002 SCC 13, [2002] 1 SCR 405, ABA, Vol. I at Tab 13. 
183 Decision #2 at paras. 586-589, AR, Vol. I at Tab 3, citing Ward at paras. 29 and 47, ABA Vol. III at Tab 25. 
184 Decision #2 at para. 624, AR, Vol. I at Tab 3. 
185 Decision #2 at paras. 620-625, AR, Vol. I at Tab 3. 
186 Decision #2 at para. 635-637, AR, Vol. I at Tab 3. 
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PART V – ORDER SOUGHT 
 
133. The Appellant seeks an order restoring the terms of the Order of Madam Justice Griffin 

dated January 27, 2014, with costs throughout.187 

 
All of which is respectfully submitted this 13th day of June, 2016. 
 
 
 
_____________________ 
John Rogers, Q.C.  
Diane MacDonald 
Steven Rogers 
Counsel for the Appellant 
  

                                                      
187 Entered Order of the Supreme Court of British Columbia made January 27, 2014, AR, Vol. I at Tab 4. 
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