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PART I- OVERVIEW AND STATEMENT OF FACTS 

OVERVIEW 

1. Abdullah Mohammad was an admitted perjurer on whose testimony the Crown relied at 

trial in seeking a manslaughter conviction. The only direct evidence of the Appellant's alleged 

involvement in the shooting of Russell Haidar came from two unsavoury witnesses (one of 

whom was Mohammad) whose testimony, the Crown conceded, required independent 

corroboration. Potentially corroborative evidence was presented to, and rejected by, the learned 

trial judge. The trial judge did not find that the evidence pointed to by the Crown restored or 

warranted his faith in Mr. Mohammad's evidence. He acquitted the Appellant. 

2. The facts of the case were concisely set out by the Majority in the Court of Appeal 
below: 

The trial judge heard from five Crown witnesses. Based on the evidence of three 
of them (who were each found by the trial judge to be reliable or "generally 
reliable"), taken together, the trial judge found that Seruhungo had taken 
possession of the gun used by LL to shoot Haidar; the gun was returned to 
Seruhungo at some point; several months after the shooting, Seruhungo returned 
the gun to the person (one Walters, a Crown witness) who had given it to him; 
Seruhungo had threatened Haidar by text message, but it was not a serious threat 
(Haidar had taken it as a joke); and, after the shooting, Seruhungo sent a text 
message to the original owner of the gun (who was a witness to the shooting) 
telling him "dunt snitch". (Judgment of the Court of Appeal, Appellant's 
Record (" A.R. ") Tab 2 at para. 3 ). 

3. The following evidence was also heard at trial: 

• That Seruhungo had been texting and communicating with Walters prior to the 
shooting about fighting him one on one (Trial Exhibit 6, A.R. Tab 15, p. A65, I. 
20:59:52; 21:04:13), although Seruhungo did not show up for a fight with 
Walters. All parties communicated by phone and by Twitter in addition to text 
messaging (A.R. Tab 7, p. 65, I. 2-15). 

• That Walters, in tum, was concerned with getting his gun back. He thought that 
Seruhungo "talked shit" and "ran his fucking mouth like a kid" (Trial Exhibit 6, 
A.R. Tab 15, p. A65, I. 21:02:21, p. A69, I. 21:14:33, 21:45:35). There was a 
dispute at Sam's Donair, just prior to the shooting, which was mainly between 
Seruhungo and Walters (A.R. Tab 8, p. 95, I. 1-6). 
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• That notwithstanding all the texting that Walters sent and was a recipient of, he 
was completely taken by surprise by the shooting that occurred (A.R. Tab 8, p. 
96, I. 22-26). Walters did not have any explanation or reason for why the shooting 
occurred (A.R. Tab 8, p. 97, I. 12- p. 98, I. 36). 

• That LL, the shooter, had his own beef with the deceased, Haidar, which was 
completely unrelated to Seruhungo. The beef between LL and Haidar related to 
their drug dealing together (A.R. Tab 8, p. 90, I. 21- p. 91, I. 23). LL had also left 
his backpack in Walters' car a day not long before the shooting. Walters could not 
remember if Haidar had taken the backpack (A.R. Tab 8, p. 98, I. 38- p. 99, I. 
21). 

• That Seruhungo was upset at being brought into the investigation following the 
shooting, as he felt he had nothing to do with it (Trial Exhibit 6, A.R. Tab 15, p. 
A70), stating at 03:18:14 "what the fuck did I do, I was at my girl's, you are 
gunan bring me involved post shyt on Twitter"; 

4. The Crown appealed on several points. Justices Bielby and Brown, on behalf of the 

Majority in the Alberta Court of Appeal, overturned the acquittal and ordered a new trial. Justice 

O'Ferrall, dissenting, found that although the learned trial judge had erred in law on one point, 

the error had no material impact on the verdict, and the acquittal ought to be maintained. 

5. The dissent in the Court below raises several questions of law which arise from the 

Crown's appeal of the Appellant's acquittal. This Honourable Court is asked to decide how 

potentially corroborative evidence is to be considered and its potential effect on the ultimate 

issue. The Court is also asked to consider the inadmissibility of text messages which are adduced 

for their truth, where an inference is sought from their content and the effect of any error, if error 

occurred, on the ultimate verdict. 

PROCEDURAL HISTORY 

6. The Appellant stood charged that he: 

Count 1: On our about the 14th day of December, 2011, at or near Edmonton, 
Alberta, did unlawfully cause the death of Russell Haidar, while using a firearm 
thereby committing manslaughter, contrary to section 236(a) of the Criminal 
Code of Canada. 
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7. He stood trial from 17 - 24 September 2013, in the Court of Queen's Bench of Alberta 

and was tried by a justice sitting alone. At the conclusion of the trial, the learned trial judge 

acquitted the Appellant. The Crown appeal to the Alberta Court of Appeal, the appeal being 

heard on 27 November 2014. Within its materials, the Crown Appellant included certain text 

messages which were not viewed by the trial judge (nor marked as an exhibit at trial). That 

material was not the subject of a motion to introduce fresh evidence. The Alberta Court of 

Appeal considered that material in overturning the acquittal. Judgement was reserved and 

ultimately delivered on 3 June 2015. This appeal is brought as of right on the basis of the 

Honourable Mr. Justice O'Ferrall's dissent: Judgment of the Court of Appeal, A.R. Tab 2. 

STATEMENT OF FACTS 

8. A voir dire was held during the trial to determine the admissibility of certain text 

messages alleged to have been sent between the alleged shooter, LL, and the deceased, Haidar. 

Defence counsel argued that the text messages were inadmissible hearsay, since the Crown's 

tactical decision not to call LL as a witness meant that they could not prove the sender's identity 

as LL, Haidar, or someone else entirely (A.R. Tab 11, p. 321, I. 8-9 and p. 333, I. 17-27). The 

trial judge found as fact that various persons used the phones (A.R. Tab 12, p. 343, I. 26-28). 

The learned trial judge found that the truth of the sender's identity was central to the purpose for 

which the Crown sought to tender the evidence. He excluded the text messages from the trial. 

His ruling (p. 466 to 480) is reproduced at A.R. Tab 1. 

9. Mohammad's evidence was tendered to support the Crown's theory that the Appellant 

was a party to the shooting. However, as even the Crown conceded that Mohammad was of an 

unsavoury character, the learned trial judge found that he required confirmatory evidence in 

order to accept his testimony. Without his evidence, the Crown conceded that it would be very 

difficult, if not impossible, to prove the Appellant's guilt beyond a reasonable doubt (A.R. Tab 

13, p. 400, I. 21-28 and p. 418, I. 22-24). 

10. The Crown presented 19 separate items of potentially confirmatory evidence. The learned 

trial judge considered these examples, addressing some of them individually, in the same order in 

which they had been presented to him. Generally, the learned trial judge found that the 
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potentially confirmatory evidence was either largely unreliable, as it was dependent in some way 

upon Mohammad himself, or that it did not actually confirm his testimony. The learned trial 

judge ultimately found that the potentially corroborative evidence did not restore his faith in 

Mohammad's testimony, which he rejected in its entirety. The remaining evidence, while 

"suspicious", was not enough to prove beyond a reasonable doubt that the Appellant was a party 

to the shooting. 

THE TRIAL JUDGE'S REASONS 

11. Russell Haidar was shot in a park in the west end of Edmonton on 14 December 2011. 

He, along with several of the witnesses at trial, had been involved in a dispute about money. The 

Majority in the Court below opined that the Crown's theory regarding Seruhungo's alleged 

participation in the shooting - either as an aider or an abettor - was not clearly articulated, either 

at trial or within its factum. Nor, it was recognized, did the Crown specify what exactly 

constituted Seruhungo's alleged common intent with the shooter (Judgment of the Court of 

Appeal, A.R. Tab 2, at para. 2). At the appeal hearing, the Crown presented oral submissions 

that Seruhungo both aided and abetted the shooter, LL. 

12. Ultimately, the learned trial judge found that he was not convinced beyond a reasonable 

doubt that Seruhungo had been a party to the shooting, and entered an acquittal. 

13. As this appeal stems from a Crown appeal of the Appellant's acquittal, it is most apt to 

refer to the trial judge's findings of fact. His Lordship carefully reviewed the evidence of each of 

the five main witnesses, and assessed each witness's reliability and credibility. 

14. Tyshawn Walters was best friends with Seruhungo and Haidar. He was found to be 

generally reliable, and the Crown sought to use his evidence to corroborate Mohammad's. His 

Lordship concluded (A.R. Tab 1, p. 474, I. 40- p. 475, I. 20.): 

With respect to Mr. Walters, I found him also to be, although somewhat lacking 
in some parts of the memory, to be generally reliable and credible. His gun is the 
one that ended up killing Mr. Haidar, and it did end up in the hands of [LL] at 
some point. Now even though [LL] and Mr. Haidar had dealt drugs together and 



5 

were arrested together in Stettler, he indicated that they still had this beef over 
money. Mr. Walters said that Mr. Seruhungo and Mr. Haidar were actually 
friends. He agreed that he, that is Mr. Walters, and Mr. Seruhungo had a beef over 
money, the TV, and the camera that was talked about by Mr. Walters. On 
December 14th, 2011, it was clear from Mr. Walters that [LL] and Mr. Haidar 
were still having issues and, in fact, were both in Mr. Walters' car where, as Mr. 
Walters described it, [LL] was telling Mr. Haidar to take the phone to make 
money and for the sale of drugs. He indicated that this conversation or dispute 
lasted over 20 minutes between the two of them before they met the others at 
Sam's Donair. He indicated that there, there was more arguing and that that is 
where he challenged Mr. Seruhungo to a fight but that Mr. Seruhungo didn't 
show. Of course, we see from the text message, Exhibit 6, the blame game 
between the two of them why neither one-- or why Mr. Seruhungo didn't show up 
behind the-- Sam's Donair. Mr. Walters, in summary, in his evidence had no idea 
that Mr. Seruhungo had something to do with the shooting. He further indicated 
he never saw Mr. Seruhungo after Sam's Donair. He never saw Abdul Mohammad 
at all that night. Regarding Exhibit 6 and the exchange of text messages over four 
days which has been entered and containing 41pages, Mr. Walters' take was that 
that was lots of talk, it's said all the time, and nobody takes it seriously. 

15. Abdullah Mohammad was the main Crown witness, on whose evidence the Crown's case 

was premised. He and Desoray Cousins, his girlfriend, provided direct evidence about 

Seruhungo's activity directly before and after the shooting occurred. This evidence was relied 

upon to show that Seruhungo had been actively involved in planning the robbery. The Trial 

Judge did not find Mohammad and Cousins to be credible witnesses, and properly cautioned 

himself about Mohammad's testimony, stating: 

Regarding Abdul Mohammad. This witness is an unsavoury character as 
confirmed by the Crown. His evidence must, therefore, be looked at with the 
greatest of care and caution. Therefore, the Court should consider whether his 
evidence is confirmed by other evidence that is on important issues before it is 
relied upon. The Crown argues that notwithstanding Mr. Mohammad's lies, 
fabrications and false alibis to the police, and contradictions at trial that there is 
confirmation of parts of his evidence from other sources. The Crown meticulously 
and properly went through 18 or 19 such examples supporting that submission. I 
will deal with some of them individually in the same order they were raised (A.R. 
Tab 1, p. 475, I. 22 - p. 475, I. 30). 

16. The trial judge then assessed the potentially corroborative evidence to determine its 

independence, relevance and materiality before weighing its cumulative effect: 
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The first confirmation would have been that the people identified as being at 
Sam's Donair. And the Crown indicated that those were the same people that were 
indicated by Mr. Walters. I suppose the difficulty with that is, is that Mr. Walters 
was not there at the same time as Mr. Mohammad, so I am not sure that provides 
any kind of confirmation. Regarding the next issue of group discussions of 
previous arguments, again, there was no independent evidence provided, although 
there was another individual that was identif,red (sic) by all p·arties as being there 
for both the initial argument with Mr. Walters and then this group discussion, 
alleged group discussion, that being Chad McDonald, but he was not called as a 
witness. 

Regarding getting the gun from Mr. Walters, well, that is clear from a review of 
the text messages. 

The next is that the accused, that is, Mr. Seruhungo, directed [LL] to meet with 
Mr. Haidar and Mr. Walters. Again, there is no independent evidence of that. The 
fact is, is that [LL] and Mr. Boldt are the ones that met with -- [LL], not alone, 
but with Mr. Boldt that met with Mr. Haidar and Mr. Walters, and that doesn't 
mean -- or you can't draw the conclusion that as a result of that that Mr. 
Seruhungo was -- directed them to do it. 

The next was that confirming that confirmation that Mr. Seruhungo would have 
told [LL] to take the phone and watch. Again, the evidence that we have, the only 
evidence we have, comes from Mr. Walters in that he indicated that [LL] would 
have said, Give me your phone and give me all your shit, but that has to be taken 
in the context, knowing that just prior to the shooting [LL] and Mr. Haidar had 
been arguing for over 20 minutes about Mr.-- about this phone. 

Regarding the change of destination from Winterburn to Lewis Estates, this is 
true, but it's also clear from the exchange and the complete review of Exhibit 6 
and the trash talk that had been going on ... that as between Mr. Walters and Mr. 
Seruhungo, the trash talk is continuous, frequent, but no mention about location 
to do this fighting that they keep challenging each other to. The talk, if read in its 
context is why didn't Mr. Seruhungo show up behind Sam's when Mr. Walters 
showed up. 

Next was that there may be confirmation because [LL] and Mr. Boldt stayed in 
Mr. Boldt's vehicle. Other than the statement being made by Mr. Mohammad that 
that is what he saw, I suppose there is some confirmation by Mr. Walters because 
it is clear from Mr. Walters that after [LL] shot Mr. Haidar in the back, he ran 
back to the vehicle which Mr. Boldt was driving, and they drove away. Does that 
mean he saw it? I don't know. 

Confirmation that they got into a white truck ... There's no independent evidence 
of that. And in fact, the evidence of Ms. Holden, which I didn't talk about in 
particular detail, but she was an independent witness, clearly credible, would 
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actually negate this as a confirmation because she was very clear that the vehicle 
that was suspicious was not the vehicle of Mr. Walters in that it had a spoiler. It's 
clear the vehicle that she was shown did not, and she said it was not that vehicle. 
And that the two people in this white truck, suspicious white truck, as I recall her 
evidence, were white persons. 

Regarding the next possible confirmation that Mr. Mohammad became aware of a 
gun, who knows when he became aware of a gun. 

With regard to the confirmation that he, that is, [LL] was directed to shoot Mr. 
Haidar on the leg and that's what happened, again, based on Mr. Mohammad, it 
would be difficult to know if he heard this or saw it himself or where he got that 
source of information. Mr. Mohammad also indicates that he saw Mr. Walters 
following Mr. Boldt's vehicle. However, if that were the case, that would 
contradict Mr. Walters' evidence to a certain extent who stated that he never saw 
any other vehicles leave after or were there before the shooting and never saw Mr. 
Mohammad that night. And the first vehicle that went by would have -- was the 
person he flagged down which we heard of as a witness to call 9-1-1. 

The 12th potential confirmation was of Mr. Mohammad described what he saw in 
the park ... That may be so, but as he described Mr. Boldt, or German as he put it, 
was one of his best friends, and maybe he told him- I don't know. 

Regarding what I will call the next three examples of confirmation, that is picking 
up in River Bend, which all come from Ms. Cousins and the things that she 
believed, I'm not sure how that assists in determining whether or not Mr. 
Seruhungo gave the gun to Mr. Haidar (sic) for a purpose, specifically to cause 
harm or was part of another plan to cause unlawful conduct either by assault 
causing bodily harm or robbery or other means. Regarding the-- what I will call 
the ride which was 16, 18, and 19 of the confirmations. There was four in a 
vehicle, that they were being followed, and they rode out of town again, those are 
confirmed by actually the Agreed Statement of Facts that was put into evidence. 
But again, I'm not sure how that assists in bolstering Mr. Mohammad's credibility. 

Regarding the one other area which was that there was discussion of the night 
before in the car, that will be dealt with, of course, by evidence from Ms. Cousins 
(A.R. Tab 1, p. 475, I. 32 - p. 477, I. 32). 

17. Having found that only some of the potentially corroborative evidence was both 

independent and material, the learned trial judge considered whether or not the confirmatory 

evidence restored his faith in Mohammad's testimony such that he was comfortable relying upon 

it. He found, as fact, that it did not, stating: 
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So based on the above examples of potential confirmation, the Crown has asked 
that the Court believe Abdul Mohammad when he states that he heard a plan to 
rob and/or to shoot Mr. Haidar in the leg, and that he actually saw it go down. I 
cannot agree. 

Mr. Mohammad is not credible. He's unreliable, and he is an admitted liar under 
oath. It would be unsafe and improper to accept anything he now states of being 
the true version. Mr. Mohammad had no problem lying under oath to the police. 
When one lie did not work, he tried another. When that did not work, he provided 
the false alibi. And when that did not work, he provided a false re-enactment 
which put Mr. Seruhungo and [LL] in it which we know is not true in that I accept 
the evidence ofMr. Walters. 

Further, if Ms. Cousins is to be believed, Mr. Mohammad made up a story about 
showing her a video. Further at trial, Mr. Mohammad after saying he did not 
remember details of the conversations in the car, he then remembered that if 
Walters talked that they would have to shoot him. In cross-examination, he then 
even added that it was with a shotgun through a basement window. He, of course, 
had to confirm that he never told this to the police under oath in either of his 
statements or under oath at the Preliminary Inquiry. I find it to be a fabrication. 

In regard to the shooting in the leg, Mr. Mohammad's evidence is rejected. In 
direct examination at trial, he took time in explaining that the statement occurred 
between Mr. Seruhungo and [LL] when the vehicles -- one vehicle had to tum 
around face the opposite direction with the windows open, presumably one 
talking over the driver of the other. Again, there were two other people in those 
vehicles, but we have no independent witnesses at this trial to that alleged 
instruction. It would be unreasonable to accept his story, and that story being 
regarding the instruction to shoot in the leg because of the contradictions he gave 
about how many times it was said or where. Under oath, he went from saying it -
he did not remember the exact words or could not remember other things that 
were said on March 20th, that is 2012. Then he said on March 30th, 2012, again 
under oath, that it was said three times, and shortly thereafter, went on to say that 
he did not know where, but it was one of the three times to then saying it 
happened the three times. That is not reliable. 

Had Mr. Mohammad's evidence ended with the direct examination at trial, the 
Court would have been left with the detailed scenario of two vehicles, facing in 
opposite directions as he described the very concrete statements that were made. 
His evidence is contradicted -- contradictory and unreliable. And to believe it 
would be another of his fabrications, that is, if the rest of his story is believed. 
And I say that because after he indicates that knowing that [LL] had a gun and 
knowing that Mr. Seruhungo had told [LL] to shoot Mr. Haidar in the leg, that, 
notwithstanding that, his version was still that he was still expecting a fight 
between Mr. Walters and Mr. Seruhungo. And, in fact, he said he had turned on 
his video to record this fight. If he knew that [LL] had a gun, and he was going to 
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shoot Mr. Haidar, then why would he ask, Did he shoot him? Did he shoot him? 
Why would he say that the accused was surprised after [LL] shot Mr. Haidar, if 
that was the instruction, and more importantly, very importantly, why would Mr. 
Mohammad - why did he say that if he had known that [LL] was going to shoot 
Mr. Haidar, he would not have wanted to be there. Well, presumably, if we accept 
his story about the instructions in the car just before, he would have known. It just 
doesn't ring true. As a result, the entirety of his evidence is unreliable and cannot 
be accepted. (A.R. Tab 1, p. 477, I. 34- p. 479, I. 33). 

18. The learned trial judge found that he could not rely on Cousins' evidence any more than 

he could Mohammad's, and her evidence was similarly rejected (A.R. Tab 1, p. 479, I. 1-33). 

19. Finally, the trial judge considered all of the evidence that he found reliable. He found that 

Seruhungo had behaved suspiciously. He found, however, that mere suspicion was insufficient to 

constitute proof beyond a reasonable doubt of Seruhungo's guilt, stating: 

The evidence that we are left with that is reliable is from Mr. Walters, Ms. 
Sinclair, and Mr. Black and the exhibits that have been entered. From Exhibit 6, 
that is the text message exchange between Mr. Walters and Mr. Seruhungo, both 
Mr. Walters and Ms. Sinclair said that this is just big talk, nobody takes it 
seriously, it happens all the time. Regarding what would-- could be taken as an 
incriminating statement very shortly following the shooting of Mr. Haidar, the 
"Don't snitch," this is clearly suspicious, but without more, one cannot conclude 
that that means that the accused is responsible for the actions for [LL]. Yes, it is 
suspicious, and it is also suspicious that Mr. Walters' gun and clip went from Mr. 
Walters, eventually to the accused, to [LL], and back to Mr. Seruhungo, and then 
back to Mr. -- and then back to Mr. Black. But without any evidence, 
circumstantial or even direct, as to how or what transpired between the time that 
Mr. Seruhungo would have gotten his hands on the gun and the return ofthat gun 
to Mr. Black, it would unfortunately be speculation, and that is not permitted. 

With regard to if there is evidence of common and unlawful purpose, I cannot see 
any. In fact, Mr. Walter's evidence was that there had been a dispute before the 
shooting, but that dispute was between [LL] and Mr. Haidar, that is in his car. It 
lasted over 20 minutes, and it was over this money and drug phone . 

... For all the reasons I have stated above, I am not satisfied that the Crown has 
proven beyond a reasonable doubt the essential elements of aiding or abetting or 
common lawful purpose in relation to the charge ... (A.R. Tab 1, p. 479, I. 35 - p. 
480, I. 17). 
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PART II- QUESTIONS IN ISSUE 

A. Did the trial judge apply the correct legal test for corroboration? 

B. Did the trial judge commit legal error in addressing the evidence relied on as 
confirmatory in the same manner in which it was presented to him? 

C. Was the trial judge's determination that the potentially confirmatory evidence did 
not restore his faith in the witness subject to Appellate review? 

D. Did the trial judge err in law in ruling text messages to be inadmissible? 

E. Would any such error have had a material effect on the trial in accordance with the 
Graveline test? 
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PART III- STATEMENT OF ARGUMENT 

A) The trial judge applied the correct legal test for corroboration. 

20. When a witness is unsavoury, corroboration (which may give confidence to the trier of 

fact that the witness' testimony can be safely relied upon) is essential. Both the Majority in the 

Court of Appeal and O'Ferrall JA, dissenting, agreed that the test for corroboration was 

established in R v Khela, 2009 SCC 4 at paras. 39-40 (Book of Authorities "BoA" Tab 10): 

there must be material evidence, rooted in an independent source, capable of confirming that the 

witness (in this case, Mohammad) was telling the truth about Seruhungo's involvement in 

Haidar's shooting (Judgment of the Court of Appeal, A.R. Tab 2, at para. 16). Potentially 

confirmatory evidence must be independent and material (Khela, supra at paras. 39-40) and the 

material aspects must relate to relevant aspects of that testimony (Judgment of the Court of 

Appeal, A.R. Tab 2, at para. 60). 

21. The law regarding corroboration was not in dispute at trial. Crown counsel presented the 

relevant authorities and provided lengthy submissions. Defence counsel agreed with both the 

principles of law as set out by the Crown and the authorities that the Crown presented to the 

Court. (A.R. Tab 14, p. 421, I. 23-25). 

22. In his reasons for decision, the learned trial judge stated: 

Regarding [Abdullah] Mohammad. This witness is an unsavoury character as 
confirmed by the Crown. His evidence must, therefore, be looked at with the 
greatest of care and caution. Therefore, the Court should consider whether his 
evidence is confirmed by other evidence on important issues before it is relied 
upon. 

23. There is a strong presumption that a trial judge knows and has properly applied the law 

even when a phrase of his reasons is open to more than one interpretation (R v Sheppard, 2002 

SCC 26 at para. 52 (BoA Tab 15). Further, the reasons must not be dissected or parsed (R v 

CLY, 2008 SCC 2 at para. 11 (BoA Tab 5). The learned trial judge's statement of the law in 

relation to corroboration was correct, and no error of law occurred. 
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24. O'Ferrall JA. rightly found that the trial judge's statement of the law was consistent with 

the Klzela test (Judgment of the Court of Appeal, A.R. Tab 2, at para. 62) He found that 

"important issues [included] relevant matters" (Judgment of the Court of Appeal, A.R. Tab 2, 

at para. 62), and that "important matters" [included] evidence that assisted in showing Seruhungo 

actually committed the offence". 

25. The Majority in the Court of Appeal did not contest O'Ferrall JA's finding that the 

learned trial judge correctly applied the Klzela test regarding corroboration. In finding that the 

only aspect of this ground of appeal requiring decision was whether or not the trial judge had 

"piece mealed" the potentially confirmatory evidence, the Majority, while not explicitly 

addressing this point, implicitly made the same finding. 

B) The trial judge did not commit legal error by addressing the potentially confirmatory 
evidence in the same manner in which it was presented to him. 

26. As an unsavoury witness, Mohammad's testimony required corroboration. The Crown 

rightly conceded that his evidence "[had] to be approached with caution" (A.R. Tab 13, p. 374, I. 

24). For that reason, the Crown presented 19 individual pieces of potentially confirmatory 

evidence to assist the learned trial judge in "considering whether ... to accept some, any or all of 

his evidence" (A.R. Tab 13, p. 377, I. 40-41). This determination, it must be recalled, was within 

his jurisdiction as the finder of fact. Nothing in law required him to reach a finding that his faith 

in the witness was restored by the evidence the Crown presented. The Crown elected to go 

through each item individually, and then urged the trial judge to accept Mr. Walters' evidence as 

confirmatory of Mr. Mohammad's testimony (A.R. Tab 13, p. 379, I. 12-13). 

27. Crown Counsel correctly and repeatedly invited the trial judge to "not necessarily view 

things in isolation, but to view things in totality", and to "view this in totality with all the other 

evidence" (A.R. Tab 13, p. 418, I. 20-34). The Crown acknowledged that it was the Court's role 

to "do your best to really critically analyze portions of [Mohammad's] evidence either in 

isolation or as they flow together" and that "maybe there are still some basic things that you can 

take from his evidence and view it in conjunction with the rest of the evidence" (A.R. Tab 14, p. 

448, I. 1-3). 
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28. The law was not in issue, as noted by the trial judge at A.R. Tab 14, p. 436, I. 15-16. The 

defence, too, submitted that it would be wrong to isolate bits of evidence and ignore others, and 

invited the Court to consider the "whole of the evidence" (A.R. Tab 14, p. 432, I. 21-27). The 

Court was reminded by the defence once again to look at "all the evidence" (A.R. Tab 14, p. 

432, I. 37-38). 

29. The trial judge correctly instructed himselfthat his: 

Ultimate determination is on the whole of the evidence to determine whether or 
not Mr. Seruhungo participated and that that - the one text message sort of 
claiming exculpatory to Mr. Walters that he was not participating and was at a 
girl's place. When ultimately at the end of the day when viewed in light of all the 
evidence ... (A.R. Tab 13, p. 373, I. 17-21). 

30. Since a trial judge is presumed to know the law and apply it properly, these submissions 

served to fortify the correctness of the learned trial judge's approach to the evidence. 

31. As noted by the dissenting justice in the Court below: 

.. .In this case, the trial judge considered each piece of confirmatory evidence 
referred to by the Crown separately because that is way the evidence was 
presented to him. Here the Crown referred to 19 different pieces of evidence, each 
of which, counsel argued, supported a particular portion of Mohammad's 
testimony in some material fashion. It was necessary for the trial judge, therefore, 
to examine each individual piece of evidence proffered to see if it was 
independent, material, and relevant to the portion of Mohammad's testimony 
alleged ... (Judgment of the Court of Appeal, A.R. Tab 2, at para. 63). 

32. It is not disputed that potentially confirmatory evidence must ultimately be considered 

cumulatively. However, the Majority in the Court of Appeal below erred in finding that the trial 

judge erred in law by addressing each potentially confirmatory piece of evidence individually 

before considering the cumulative effect. In the instant case, the learned trial judge cannot be 

faulted for proceeding in that manner. A trial judge cannot be faulted for providing a more 

thorough and detailed review of the evidence instead of merely providing a general rejection of 

it. To conclude otherwise is inimical to the principles which underlie the purpose of reasons for 

judgement. 
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33. Further, as noted by the dissenting justice, a trier of fact is not bound to refer to every 

single item of potentially corroborative evidence. Rather, he must only consider those pieces that 

fall within the Klzela framework. The proffered evidence must be independent, material, and 

relevant to the issue at hand. Only when that initial weighing is complete can the trial judge turn 

his mind to the corroborative effect of what evidence, if any, remains (Judgment of the Court 

of Appeal, A.R. Tab 2 at para. 63). 

34. In the instant case, the evidence had to be carefully scrutinized, given the importance of 

Mohammad's testimony to the Crown's case. The learned trial judge would have been in error to 

accept each piece of potentially confirmatory evidence at face value without first evaluating its 

independence, relevance and materiality. He did so, and found as fact that many of the 

potentially corroborative points were irrelevant, not independent, or were directly contradicted 

by credible witnesses (A.R. Tab 1, p. 475, I. 32 - p. 477, I. 38.). These were findings which he 

was entitled to make. Irrelevant, dependent or disbelieved evidence contributes little to an 

assessment of corroborative value. 

35. Having found that some of the evidence was potentially confirmatory, the learned trial 

judge went on to consider if, based on the confirmatory evidence that he accepted, he was 

prepared to believe and accept Mohammad's testimony about the alleged plan to shoot Haidar. 

He was not, and devoted two full pages of his reasons to discussing why, as the trier of fact, he 

felt compelled to reject Mohammad's evidence in its entirety (Judgment of the Court of 

Appeal, A.R. Tab 2 at para. 66). 

36. A trier offact may believe the evidence of a disreputable witness ifhe is satisfied that the 

witness, despite his frailties or shortcomings, is truthful: R v Kehler, 2004 SCC 11 (BoA Tab 9). 

The trier of fact is entitled, but not compelled, to believe such evidence, and he is not required to 

accept it although another trier of fact may find it reliable: R v Dowe, 2007 NSCA 128 at para. 

47 (BoA Tab 7), reversed 2008 SCC 55 (BoA Tab 7). Despite finding that the cumulative effect 

of the evidence could be confirmatory, the learned trial judge found that "it would be unsafe and 

improper to accept anything [Mohammad] now states of being the true version" (A.R. Tab 1, p. 

477, I. 38). He also concluded that Mohammad's evidence could not be trusted, regardless of 
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whether it conformed, in some respects, to other independent evidence, a finding, as noted by 

Justice O'Ferrall, of fact or mixed fact and law. 

37. As noted by the dissenting justice, the trial judge was entitled, as a matter offact and law, 

to find that Mohammad's evidence could not be trusted regardless of independent confirmatory 

evidence. As this assessment ultimately involved issues of fact and mixed fact and law, it is 

unimpugnable (Judgment of the Court of Appeal, A.R. Tab 2, at para. 66). The Majority 

agreed that the trial judge was entitled to hold a reasonable doubt about Seruhungo's guilt 

regardless of the effect of the potentially corroborative evidence (Judgment of the Court of 

Appeal, A.R. Tab 2, at para. 19). In reviewing each part of the trial judge's reasons individually 

and only then concluding that he had failed to consider the cumulative effect of the evidence, the 

Majority committed the very same error for which the trial judge was reproached. 

3 8. A finding by an Appellate Court that a trial judge erred in failing to consider the evidence 

cumulatively is only available where that omission is clear from his reasons: Dowe, supra at 

para. 44 (BoA Tab 7). · Upholding the Majority of the Court of Appeal's finding in the instant 

case would be tantamount to parsing the reasons for decision, rather than looking at them 

contextually in light of the whole of the trial proceedings and counsel's submissions: R v RDS, 

[1997] SCJ No. 84 at para. 50 (BoA Tab 12). In the instant case, the learned trial judge's reasons 

are impugned for being comprehensive in terms of his treatment of the potentially corroborative 

evidence. The learned trial judge conducted a two-stage analysis of the potentially confirmatory 

evidence, and the second stage considered the cumulative effect of the potentially corroborative 

evidence. 

39. The Majority of the Court of Appeal's approach in the instant case is similar to that of the 

Majority in the Nova Scotia Court of Appeal in Dowe, which was reversed on further appeal. In 

that case, the Majority of the Court found that the trial judge had a mistaken understanding 

which they found to be implicit in his reasons, in direct contradiction to what the trial judge had 

expressly stated. This approach was found to be in error by Mr. Justice Cromwell, the dissenting 

justice at the Court of Appeal, whose approach was deemed correct by this Honourable Court 

(Dowe, supra at para. 39). 
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40. It is evident from his reasons that the learned trial judge considered the evidence 

cumulatively. As such, the only remaining impugnable finding relative to the trial judge's reasons 

must be based on the underlying factual foundations of his findings. Findings of fact are subject 

to review only when palpable and overriding error has occurred. In the instant appeal, the factual 

findings are supportable. The Majority in the Court below was in error in finding an implicit, or 

any, error of law in the trial judge's reasons for disbelieving Mohammad and finding his faith in 

the witness's evidence to not be warranted. 

C) The trial judge's determination that the potentially confirmatory evidence did not 
restore his faith in the witness is not subject to Appellate review. 

41. Having applied the proper legal framework, the trier of fact's task is to determine whether 

the confirmatory evidence restores his faith in the unsavoury witness's testimony. The Majority 

in the Alberta Court of Appeal was in error in finding that this analysis, involving questions of 

fact and mixed fact and law, was subject to appellate review. 

42. Judging the credibility of an unsavoury witness is a task for the trial judge only: Kehler, 

supra at para. 27 (BoA Tab 9 ). Findings of fact and credibility can only be reviewed if the trier 

of fact has committed a palpable and overriding error (Housen v Nikolaisen, 2002 SCC 33 (Not 

reproduced)). In this case, the mere possibility that another trier of fact may have found that 

they could accept the critical parts of Mohammad's testimony does not warrant nor attract 

appellate intervention. 

43. As O'Ferrall JA correctly stated: 

This was a decision he was entitled to make, as a matter of law, and his ultimate 
assessment cannot be impeached... because this analysis involves issues of fact 
and mixed fact and law, and cannot be appealed" (Judgment of the Court of 
Appeal, A.R. Tab 2 at para. 66). 

44. The learned trial judge committed no errors of law in his assessment of the potentially 

confirmatory evidence. Even had he erred, such errors would be within the factual domain and 

unimpugnable: See also Dowe, supra, BoA Tab 7. 
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45. In the case at bar, the learned trial judge reviewed the 19 pieces of potentially 

confirmatory evidence that had been presented to him. He found, as fact, that many of the pieces 

of potentially confirmatory evidence were neither independent, nor reliable, nor material. As 

such, His Lordship found that much of the evidence presented as corroborative was not in fact 

corroborative. Applying what remained, he determined that his faith in Mohammad's evidence as 

to the Appellant's involvement in Haidar's death was not restored. This is a finding which he was 

entitled to make, having considered the testimony of all of the witnesses, and it is not subject to 

review. 

46. In the instant case, the trial judge expressly stated why he rejected Mohammad's 

testimony despite the existence of potentially confirmatory evidence. Even where the evidence is 

in law capable of providing corroboration, it is within the province of the trial judge to find that 

nothing materially assists him in overcoming his doubt on the central issue of the accused's 

involvement in the offence: Dowe, supra, at para. 47 (BoA Tab 7). 

D) Did the trial judge err in law in ruling text messages to be inadmissible? 

4 7. A trial judge's ruling on the admissibility of evidence is entitled to Appellate deference as 

long as it is reasonable and supported by the evidence: R v Blackman, 2008 SCC 37 at para. 38 

(BoA Tab 4). This is so because a trial judge is well placed to decide if the particular dangers 

posed by particular pieces of evidence are significant, and if so, if they can be sufficiently 

alleviated: Blackman, supra, at para. 36. 

48. At trial, Crown counsel sought to tender a series of text messages, purported to have been 

sent between the cell phones of the shooter, LL, and the victim, Haidar. 

49. Text messages are statements that have been made out of court, and are presumptively 

hearsay if entered for the truth of their contents: R v DLD, 2014 ABCA 218 (at para. 15) (BoA 

Tab 6). For the purposes of the hearsay rule, an implied assertion of a factual proposition 

constitutes part of the contents of the statement: R v Baldree, 2013 SCC 35 (at paras. 4 and 78) 
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(BoA Tab 2). If, on the other hand, a text message is admitted merely for the purpose of showing 

that it was made, it may be admissible, subject to certain other considerations. 

50. In this case, the Crown presented the impugned texts in order to corroborate parts of 

Mohammad's testimony. The Crown at trial took the position that the messages had no probative 

value unless the implied assertions gleaned from their contents were true. The truth of the 

implied assertions depended on the authentication of the author of the messages - the onus of 

proof remaining squarely on the shoulders ofthe Crown. 

51. The learned trial judge held a voir dire to determine the admissibility of the impugned 

text messages. Crown Counsel provided extensive submissions, contending that the messages 

were not hearsay as they were only being produced to show that they had been sent. The Defence 

argued that the admissibility of hearsay statements is a purpose-driven exercise. As the Crown 

asked the Court to draw a conclusion from the content of the impugned texts, the Defence 

contended they were being proffered for more than the simple fact that they had been sent (A.R. 

Tab 13, p. 374, I. 3-5). 

52. The Crown's purpose in tendering the messages was to confirm other evidence. 

Tactically, the Crown elected not to present LL to testify. That determination did not make 

messages purportedly sent by him admissible, as noted by the trial judge. 

53. The text messages were properly deemed inadmissible at trial. The learned trial judge 

cited R v Rojas, 2008 SCC 56 (BoA Tab 14), stating at A.R. Tab 12, p. 344, I. 20-25: 

It seems pretty clear that if one is going to try to rely on out-of-court statements 
for the purpose of bolstering a witness's credibility ... it has to constitute evidence 
which means that there has to be some truth to the contents, and, therefore, it falls 
directly within the hearsay and it's not admissible. 

54. The individual text messages, presented to, and considered by, the Court below in the 

absence of an application to admit fresh evidence, were divided into three categories by the 

Court of Appeal: 



19 

1. LL told Haidar that Seruhungo was not with him; 
2. Haidar asked LL to hurry up and meet him at the park; and 
3. LL refers to a previously discussed agreement for himself, Haidar and Boldt to 

smoke marihuana together. 

55. The Majority of the Court of Appeal drew a distinction between the first set of text 

messages, which they deemed admissible, and the other two, which they agreed had been 

properly excluded. This distinction was in error. The Crown's purpose in tendering all of the text 

messages was to confirm other evidence. They were tendered mainly to prove that certain things 

were communicated by the shooter. The content of all the messages was critical in order for them 

to have any relevance and probative value at all. 

56. The Majority found that since the truth of Seruhungo's location was irrelevant, the mere 

fact that the first messages had been composed and sent was indicative of a plan to lure Haidar to 

the park (Judgment of the Court of Appeal, A.R. Tab 2 at para. 25). 

57. The Majority erred in concluding that the content of the first set of text messages was 

irrelevant. The fact that a text message was sent cannot, absent its content, suggest that a plan 

was put in motion. Rather, it is the necessary implication of the content of the text message that 

suggests a plan: the user of LL's phone tried to convince the user of Haidar's phone that 

Seruhungo was no longer present. If the impugned words truly were meaningless, it would have 

been possible to make that same inferential leap from a text message discussing an upcoming 

birthday party. Clearly, a message about a birthday present would not be indicative of the same 

allegedly nefarious plan. 

58. The Majority of the Court of Appeal excluded the third set oftext messages because their 

significance lay in demonstrating the existence of a prior arrangement to smoke marihuana 

(Judgment of the Court of Appeal, A.R. Tab 2 at para. 28). The significance of the first set, 

they concluded, stemmed from the existence of a plan to lure Haidar. However, there is no 

difference between the two. Both require the drawing of an inference based on the content of the 

message. Both are and were inadmissible. 
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59. Using the content of the text messages to bolster Mohammad's credibility by 

corroborating what he said in evidence was, in the words of the learned trial judge, "splitting 

hairs" (A.R. Tab 11, p. 312, I. 31-33). If that was the purpose for adducing the text messages, 

they were being adduced for the truth of their contents. 

60. The Appellant contends that the impugned text messages are hearsay. This contention is 

compatible with O'Ferrall JA's finding that authentication had not been proven. As his Lordship 

noted in dissent, Defence Counsel at trial had argued that the relevance of the texts depended on 

the truth of the implied assertion that they had been sent by LL or Haidar. Tactically, the Crown 

had elected not to present LL to testify. The failure to call LL had certain implications. The 

Crown had the burden of proving authentication and did not. 

61. Since all three sets of text messages were inadmissible hearsay, there was no need for the 

learned trial judge to make an express finding regarding authentication. In any event, the Trial 

Judge found that authentication had not been proven, though he did not refer to it in those terms. 

He stated: 

Based on the evidence of this case, first of all, it hasn't been established that it was 
actually [LL] who sent the messages that are the subject that definitely came from 
his phone [sic]. But was he the operator of that phone when the text messages 
were sent? There is no evidence confirming that one way of [sic] the other (A.R. 
Tab 12, p. 343, I. 20-24). 

62. Accordingly, the Majority was in error in finding that the issue of authentication was not 

decided by the trial judge (Judgment of the Court of Appeal, A.R. Tab 2 at para. 31 ). 

63. Defence Counsel raised the issue at two separate points over the course of the voir dire, 

first asking if there was "actual evidence that [LL] was the one holding the cell phone and 

making this text message" (A.R. Tab 11, p. 321, I. 8-9). Later, Defence Counsel submitted: 

Mr. DePoe: There isn't any explanation of was he the one actually using his 
cell phone. Because you've heard evidence of other people [sic] borrowing 
cell phones. Was --

The Court: Yeah. That's true. 
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Mr. DePoe: Who was present when the message was sent? Because I don't 
think Mohammad Abdullah ever said I saw specifically [LL] send a text 
message. Who was present? What were the reasons? Did he send it? Did 
he send it on his own? Did he send it because someone else asked him to? 
Did he just want to go and blaze? I mean, who -- all these things are left up 
in the air. (A.R. Tab 11, p. 333, I. 17-27). 

64. The Crown had the burden of proving authentication, and was given an opportunity to 

respond to the Defence submissions. The Majority was in error in concluding that the issue had 

not been canvassed during the voir dire. 

65. The Defence argued at trial that the lack of authentication went to the necessity of 

admitting the hearsay statements since the Crown made a tactical decision not to call the alleged 

author of the text messages as a witness (A.R. Tab 11, p. 318, I. 5-14). O'Ferrall JA found that 

the Crown had to prove authentication in order to show the relevance of the text messages 

(Judgment of the Court of Appeal, A.R. Tab 2 at para. 77). The Majority agreed that 

authentication had to be proven to determine which particular individuals were having the 

impugned conversation (Judgment of the Court of Appeal, A.R. Tab 2 at para. 31 ). 

66. Whether the learned trial judge thought that authentication had to be proven to show 

necessity or relevance, it is clear that the Crown failed to meet its onus in proving authentication. 

The necessary evidence was lacking and it is clear that the trial judge found that the Crown had 

not met this burden (A.R. Tab 12, p. 343, I. 20-28). 

E) Any errors committed by the learned trial judge would not have had a material effect on 
the trial. 

67. The Crown's right of appeal against the acquittal of an accused at trial is extremely 

limited. Section 676(l)(a) of the Criminal Code provides that the Attorney General may appeal 

to the Court of Appeal "against a judgment or verdict of acquittal... on any ground of appeal that 

involves a question of law alone". The Crown's burden in seeking to overturn an acquittal is a 

heavy one. 
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68. In addition to demonstrating an error of law, the Crown must satisfy an Appellate Court 

that the error of the trial judge might reasonably be thought, in the concrete reality of the case, to 

have had a material bearing on the acquittal: R v Graveline, [2006] SCJ No 16 (BoA Tab 8). The 

Crown must satisfy the Court with a reasonable degree of certainty: R v Morin, [1988] 2 SCR 

345 (BoA Tab 11). Mere speculation will not suffice. As Binnie J. stated in R v Walker, 2008 

SCC 34 at para. 22 (BoA Tab 16): 

A major difference between the position of the Crown and the accused in a 
criminal trial, of course, is that the accused benefits from the presumption of 
innocence ... [W]hereas a conviction requires the prosecution to establish each of 
the factual elements of the offence beyond a reasonable doubt, no such 
requirement applies to an acquittal which, unlike a conviction, can rest simply on 
the absence of proof. [Emphasis deleted] 

69. The Appellant respectfully submits that the dissenting justice was correct that the 

Graveline threshold was not reached. That standard is an appropriately stringent one, advancing 

as it does compelling policy reasons. Speculative or theoretical possibilities will not warrant 

intervention when an accused has been acquitted, as an accused who has been acquitted in the 

first instance should not lightly have to face a retrial: Morin, supra, at p. 374 (BoA Tab 11). 

70. It is well established that "there is no principle of parity of appellate access in the 

criminal process": R v Biniaris, 2000 SCC 15 at para. 33 (BoA Tab 3). An accused who has 

been acquitted is generally entitled to rely on the finality of that judgement (R v RGB, 2012 

MBCA 5 at para. 10 (BoA Tab 13) and is protected, both statutorily and at common law, from 

Crown appeals against so-called "unreasonable acquittals". The policy concerns underlying this 

principle speak to the very foundations of our criminal law: the accused's right to be presumed 

innocent and the Crown's obligation to prove its case beyond a reasonable doubt: RGB, supra, at 

para. 12. 

71. As this Honourable Court stated in Walker, supra, at para. 2, appellate courts must avoid 

seizing on perceived deficiencies in a trial judge's reasons for fear of creating a ground of appeal 

of "unreasonable acquittal". The accused benefits at all times from the presumption of innocence, 

and has no evidentiary burden to raise a reasonable doubt. As the Manitoba Court of Appeal 
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succinctly stated in RGB, supra, at para. 13: "while it is necessarily an error to convict an 

accused in the absence of evidence, the reverse is not true". 

72. In other words, it is not an error of law to acquit an accused even where there is some 

evidence of the offence. Such an error would be mixed fact and law or an error of fact only: 

Lampard v. The Queen, 1968 CanLII 36 (SCC) (BoA Tab 1) 

73. In the case at bar, the Majority overturned the Appellant's acquittal on the basis of a 

conclusion that multiple alleged errors which do not meet the Graveline threshold, taken 

together, may nonetheless meet the Graveline test. With respect, this finding significantly lowers 

the Graveline standard. Although the Majority acknowledged that admitting the first set of text 

messages may not have affected the outcome of the trial, they held that it may have had an effect 

when viewed in conjunction with the potentially corroborative evidence (Judgment of the 

Court of Appeal, A.R. Tab 2 at para. 36). 

74. This determination by the Majority in the Court of Appeal was in error. Seruhungo's 

acquittal was overturned on the basis of an error that "may have" had a bearing on the outcome, 

rather than the much more (necessarily) stringent standard, which transcends an abstract 

possibility. The Majority found that there was "ample evidence, even allowing for the [alleged 

errors], entitling the trial judge to reject Mohammad's evidence" (emphasis added) (Judgment 

of the Court of Appeal, A.R. Tab 2 at para. 37). In light of that finding, even ifthe first set of 

text messages had been admitted, as noted by the dissenting justice, they "still would not have 

had a material bearing on the trial" (Judgment of the Court of Appeal, A.R. Tab 2 at para. 

89). 

75. Given Mohammad's persistent habit of lying to the Courts and police in the two years 

between the shooting and the end of the trial, this is not a case where the errors found by the 

Majority could reasonably be expected to have had any impact on the ultimate verdict. 

76. While it is necessarily an error of law to convict in the absence of evidence, the reverse is 

not true. It is not an error of law to acquit where there is some evidence. In circumstances where 
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PART VII- STATUTE, REGULATION, RULE, ORDINANCE, OR BY -LAW 

Criminal Code (R.S.C., 1985, c. C-46) 

686. (I) On the hearing of an appeal against a 
conviction or against a verdict that the appellant is 
unfit to stand trial or not criminally responsible on 
account of mental disorder, the court of appeal 

(a) may allow the appeal where it is of the opinion 
that 

(i) the verdict should be set aside on the ground that 

Code criminel (L.R.C. (1985), ch. C-46) 

686. (1) Lors de )'audition d'un appel d'une 
declaration de culpabilite ou d'un verdict 
d' inaptitude a subir son proces ou de non
responsabilite criminelle pour cause de troubles 
mentaux, la cour d'appel : 

a) peut admettre l'appel, si elle est d'avis, selon le 
cas: 

it is unreasonable or cannot be supported by the (i) que le verdict devrait etre rejete pour le motif 
evidence, qu'il est deraisonnable ou ne peut pas s'appuyer sur 

la preuve, 
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