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PART I: OVERVIEW and STATEMENT OF FACTS 

A OVERVIEW 

1. Seruhungo was charged with manslaughter for the killing of 17 year old Russell 

Haidar, who was killed December 14, 2011, between 10:45 and 11:13 pm,1 in a park 

called Potters Green,2 in a west-end Edmonton area known as Lewis Estates. Haidar 

was shot twice by a young person (LL) with a handgun3 – in the front right leg and in the 

lower back. 

2. The Crown theory was that Seruhungo was a party, pursuant to ss. 21(1)(a),(b), 

and 21(2) of the Criminal Code because he had provided LL with a gun, helped develop  

a plan to lure Haidar to the park so he could be robbed and instructed LL to shoot 

Haidar. The accused neither testified, nor did he call evidence. The trial judge rejected 

the evidence of Abdullah Mohammad, an important but unsavory Crown witness, after 

concluding that potentially corroborative evidence was of no confirmatory value. The 

trial judge also excluded from evidence a number of text messages between LL and the 

deceased that potentially confirmed Mohammad’s evidence. On the basis of what was 

left of the Crown’s case, the trial judge found that, while suspicious, the evidence of the 

accused’s involvement had not been established beyond a reasonable doubt.4 A 

majority of the Court of Appeal held that the trial judge erred in law in excluding the text 

message evidence, and by considering potentially confirmatory evidence in a “piece 

meal” fashion and not as a whole. The majority ordered a new trial.  

3. There are three main issues in this appeal. First, whether the trial judge erred in 

assessing evidence capable of confirming the testimony of an unsavory witness on a 

piecemeal basis, rather than considering his evidence as a whole and in conjunction 

with all the other evidence in the trial.  Second, whether the trial judge erred in excluding 

                                                 
1
 11:13 was the time police arrived, Agreed Statement of Facts, Exhibit 8, para. 9, Respondent’s Record, TAB 3, 

page 46.  
2
 Agreed Statement of Facts, ibid, paras. 2-3, Respondent’s Record, TAB 4, page 64. 

3
 Agreed Statement of Facts, ibid, para. 28, Respondent’s Record, TAB 4, page 68. 

4
 Trial Judge’s Reasons for Judgment, Appellant’s Record, Tab 1, pages 14/35-15/17.  
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text messages. And third, whether those two errors met the Graveline test for ordering a 

new trial. 

4. It is the respondent’s position that the majority of the Court of Appeal correctly 

held that the trial judge erred with respect to the first two issues. These errors had a 

material bearing on the result of the case and accordingly met the Graveline test.  The 

appeal should be dismissed.   

B STATEMENT OF FACTS 

5. The respondent agrees with the appellant that the majority in the Court of Appeal 

concisely set out the facts of the case,5 however, a firm understanding of the whole of 

the evidence is important given one of the issues under appeal is whether the trial 

judge’s errors had a material bearing on the result of the case. The respondent 

considers the following additional evidence relevant to an understanding of the whole of 

the case and the potential impact of the impugned evidence.   

i)  Key Evidence 

6. The Crown called four key witnesses at trial. Two of them, Tyshawn Walters and 

Taylor Black, were found to be reliable or generally reliable, and their evidence, for the 

most part, accepted. The evidence of the other two, Abdullah Mohammad (the unsavory 

witness) and Desoriay Cousins, was not believed.  

7. Abdullah Mohammad gave direct evidence implicating Seruhungo as a party to 

the offence. Mohammad testified that on the afternoon of Dec 14th he was with Steven 

Boldt (aka “German”) smoking marijuana. Mohammad got a text message from 

Seruhungo (aka “AK”) saying he was going to fight Haidar. He and German drove to 

Sam’s Donair in German’s Pontiac, arriving between 10 and 11. Seruhungo, LL, and 

Chad MacDonald were talking about an earlier altercation at Sam’s Donair with Haidar 

and Walters; Seruhungo was “pissed off” at Haidar and Walters.6 All five left in 

                                                 
5
 Reasons of the Majority, Appellant’s Record, Tab 2, page 17, para. 3.   

6
 Evidence of A. Mohammad., Appellant’s Record, Tab 9, pages 127/40-41; 128/1-40; 131/11-27. 
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German’s car, Seruhungo suggesting that LL call Haidar to say he was not with 

Seruhungo and invite Haidar to “blaze” together (smoke marihuana). Seruhungo wanted 

to fight Haidar, and suggested to LL that he should rob Haidar of his Blackberry and 

watch. Mohammad saw LL make the call to Haidar using German’s phone.7 

8. After MacDonald was dropped off, the remaining four went to get a white Chevy 

pickup at Seruhungo’s, which belonged to his grandmother.8 A white GMC pickup was 

registered to Ruth Seruhungo.9 Mohammad went with Seruhungo in the pick-up, while 

LL and German remained in the Pontiac. The reason for taking separate vehicles was 

that LL and Boldt were to lure Walters and Haidar to the field, on the pretense that 

Seruhungo was not with them. Consequently, Seruhungo and Mohammad had to travel 

in a separate vehicle so as not to be seen by Walters and Haidar.  

9. Mohammad thought he was going to watch a fight. During the drive to the 

meeting point he wanted to know why the pickup was staying so close to the Pontiac. 

Seruhungo said it was because there was a gun in the car.10 Previously, at the donair 

shop, while in the Pontiac, Mohammad recalled a discussion of a gun being given to 

Seruhungo by Haidar and Walters.11 Although told by Seruhungo that they were going 

to Winterburn, the meeting place was changed enroute. At one point the Pontiac and 

white truck were side-by-side, with LL [from the Pontiac] telling Seruhungo that the 

location was changed to “Green Lewis Estates or something.”12 

10. Although unsure of the exact words used, Mohammad heard Seruhungo tell LL 

to shoot Haidar in the leg; LL agreeing to do so. At the meeting place the Pontiac and 

pickup split up with the pick-up hiding out of view on a side street. Mohammad and 

Seruhungo saw the Pontiac driven by German drive by, and then again, now followed 

                                                 
7
 Ibid., pages 131/32-41; 132/11-41; 133/4-23. 

8
 Ibid., pages 134/2, 15-35; 135/5-6. 

9
 Agreed Statement of Facts, paras. 25-26, Respondent’s Record, TAB 4, pages 67-68. 

10
 Evidence of A. Mohammad, Appellant’s Record, Tab 9, pages 139/29-140/15. 

11
 Ibid., pages 136/22 – 137/18; 138/9-31; 139/22-23, 27, 36-38; 140/1-19, 22-40. 

12
 Ibid., pages 137/1-5. 
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by Walters and Haidar. The two vehicles stopped at the park and LL, Haidar and 

Walters got out of their respective vehicles and walked into the park. Seruhungo and 

Mohammad were still in the truck, but had pulled onto the same street, about 10 car 

lengths away, trying to stay out of sight.13  

11. After 2-5 minutes, Mohammad saw LL attempt to shoot, but the gun got “stuck or 

something.” He saw LL “playing around with the gun,” and point it at Haidar’s knee. 

Haidar dropped to the ground.14 Haidar grabbed at the gun, then tried to run away, but 

was shot in the back by LL, who ran to German’s car.15 The Pontiac and pickup 

returned to Seruhungo’s residence, and Seruhungo and LL ran into the back yard. A 

couple of minutes later they met up with Mohammad and went to a Riverbend 

residence, where they were subsequently picked up by Mohammad’s girlfriend Cousins 

and driven home.16  

12. The next day Seruhungo contacted Mohammad requesting a ride to a place out 

of town, to “beat the heat.” Mohammad went to Seruhungo’s where he met Seruhungo 

and LL. Mohammad contacted Cousins who agreed to drive. Cousins picked up 

Mohammad, Seruhungo and LL from Seruhungo’s and drove Seruhungo and LL out of 

town. Surveillance evidence confirmed that Cousins drove passengers to a location 

outside of Edmonton.17 

13. In cross, Mohammad said that he and Seruhungo were about 24 metres from the 

shooting. He had intended to videotape the initially expected fight using his cell phone 

camera. The camera was recording only a black screen. His camera which was on, had 

nothing on it; just a black screen. He showed the blank screen to Cousins.18 In re-

examination he said he had not known there was going to be a shooting until about 15-

                                                 
13

 Ibid., pages 141/15, 21, 33 to 142/16, 38-41; 143/1, 40 – 144/3, 9-26; 145/17; 147/12-28. 
14

 Ibid., pages 148/4-9. 
15

 Ibid., page 148/1-8, 21-37. 
16

 Ibid., 150//23-39; 151/1, 7-34; 152/18-26. 
17

 Agreed Statement of Facts, paras. 19-21, Respondent’s Record, TAB 4, pages 66-67. 
18

 Evidence of A Mohammed, Appellant’s Record, Tab 10, pages 180/17-40’ 181/1-41; 182/1, 4, 6-18. 
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20 minutes before it happened. The cell phone camera was in his lap running, but it was 

not “up” when Haidar was shot.19 

14. The trial judge rejected Mohammad’s evidence.20 Mohammad initially lied to 

police to extricate himself, giving them a version of events that did not have him at or 

near the scene. He agreed he lied to the police during the first half of his interview and 

was not bothered by the fact that it was under oath. He falsely told police that 

Seruhungo had done a reenactment.21 He told the truth once it was obvious the police 

knew a lot, including his presence at the shooting, as well as other things he had left 

out. He denied just telling a story in court.22 

15. Much of Mohammad’s evidence was confirmed by Tyshawn Walters on material 

points. Walters said Seruhungo owed him money for “rides” with that dispute continuing 

by text messages, 1-2 days prior to the killing. The dispute deepened when Seruhungo 

brought a flat screen television to Walters, expecting to get paid, but Walters simply 

took it. Further texts had Seruhungo bringing Haidar into the matter, claiming Haidar 

owed him money. 23 The topic of a handgun was raised in the texts. Seruhungo had, on 

Dec 12,24 demanded the television back, or money and a “strap” – meaning a gun; with 

Walters demanding money owed to him. It was agreed that Walters would provide a 

handgun to Seruhungo, apparently to sell, and Seruhungo was sending someone to 

pick it up. Walters gave it to Taylor Black or Haidar [he could not remember which] who 

gave it to a person who arrived at Walter’s house.25 Seruhungo confirmed receipt by 

text,26 but was angry that the ammunition clip was missing; demanding it and some 

                                                 
19

 Ibid., pages 189/2-15. 
20

 Trial Judge’s Reasons for Judgment, Appellant’s Record, Tab 1, pages 12/37 – 13/40. 
21

 Evidence of A. Mohammad, Appellant’s Record, Tab 10, pages 164/1-41; 165/40 to 166/1; 168/1-28, 33; 169/1-6; 

170/6-20, 31; 172/15-16, 26.  
22

 Ibid., pages 184/1-2, 7-33; 185/10-31; 188/10-31. 
23

 Evidence of T. Walters, Tab 7, pages 58/19-59/21, 24-25; 60/1-30; 61/1-40; 62/8-41. 
24

 Ibid. 
25

 Ibid., pages 69/1-70/16, 30-41; 71/5-41. 
26

 Ibid., pages 72/11-41; 73/1-20. 
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ammunition.27 The day prior to the killing, Seruhungo texted Walters that he was going 

to shoot Haidar in the ass.28 Key texts from Seruhungo to Walters included: 

 Dec 12/21:09:15: Seruhungo threatened Walters harm, which then degenerated 
into mutual threats.  

 Dec 12/21:14:04: The next day Walters would meet “us three.” 

 Dec 12/21:25:20: Seruhungo demanded Walters come to his house the next day 
even though [LL] would smash him up because Walters and Russ tried to 
“snake” his money.  

 Dec 12/22:19:36: Seruhungo refers to knowing that “these kids” wanted to 
“dump” Walters, and would at the snap of Seruhungo’s finger, and asks Walters 
why Walters thinks he keeps “whytte bouy” around. 

 Dec 13/12:27:48: Seruhungo tells Walters to make sure the gun gets to 
“Jesse”.29 

 Dec 13/13:34:52: - 13:36:45: Seruhungo says Jesse is to have the gun in two 
hours.  

 Dec 13/19:07:44: - 19:12:17: Seruhungo demands Walters bring the clip.  

 Dec 14/11:59:01: Seruhungo said he and LL wanted to fight Walters and Haidar. 

 Dec 14/15:38:48: Seruhungo has the gun but was unable to sell it.  

 Dec 14/16:25:53: Seruhungo states that Haidar is going to be shot in the ass.  

 Dec 14/20:55:41: Seruhungo wants Walters to tell Haidar “he’s done”; wants to 
fight by coming to Walter’s home area.  

 Dec 14/21:36:53: Walters would only meet at the donair shop.  

16. On Dec 14, Walters and Haidar met LL to discuss taking possession of a drug 

cell phone from LL, but did not receive it. The three then went to Sam’s Donair to meet 

Seruhungo, who claimed that Haidar owed money – denied by Haidar. LL was not 

participating. Seruhungo angrily stated he was going to “beat up” Haidar, whereupon 

Walters and Haidar left, Seruhungo following and pushing Haidar. Walters told 

                                                 
27

 Exhibit 6 - Text Messages, Appellant’s Record, Tab 15, pages 194-195. 
28

 Evidence of T. Walters, Appellant’s Record, Tab 8, pages 84/28 – 85/1. 
29

 Jesse Smith was Seruhungo’s brother.  
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Seruhungo to stop, whereupon Seruhungo challenged Walters to a fight behind the 

shop. When Seruhungo did not appear30 Walters and Haidar left, returning to their 

residential area of Lewis Estates. Walters was to take Haidar home but LL contacted 

Haidar wanting to meet to smoke marihuana, initially in the Winterburn area, but when 

Walters said that was too far, LL and German directed them to meet at the nearby 

Potters Green Park.31  

17. There, LL and German were in a red Pontiac Grand Am, directing Walters to 

follow in his vehicle to another location at the park. After exiting their vehicles, LL 

walked further into the park, Haidar and Walters following. LL pulled out a gun, cocked 

it, aimed at Haidar and; tried to shoot, but it malfunctioned. LL said he was just playing 

around, but cocked it again and shot Haidar in the leg. Haidar wrestled with LL; LL 

screamed that he wanted Haidar’s Blackberry and all “your shit.” LL shot him in the back 

from a couple of feet away as Haidar tried to run. Walters did not see where LL ran to, 

except that it was towards the Pontiac.32 Walters testified that the handgun LL used was 

the same gun he had delivered to Seruhungo.33 After the shooting, Seruhungo sent 

three texts to Walters: 23:13:31: “Dunt snitch”; 23:14:08: “loll ur lucky it wasn’t u”; 

23:20:50: “were did he get hit dunt snitch.”34 This is at the time that police found the 

body in the park, shortly after the shooting.35 

18. In cross Walters agreed that his personal dispute with Seruhungo had nothing to 

do with Haidar. While aware that Haidar and LL had a prior falling out, he did not know 

for certain if LL had a “beef” with Haidar. Asked for his opinion, he agreed he told police 

                                                 
30

 Evidence of T. Walters, Appellant’s Record, Tab 7, pages 74/33-40; 74/27 – 78/40; 79/1-10, 40 – 80/14; 81/1-25; 

82/3-26. 
31

 Evidence of T. Walters, Appellant’s Record, Tab 8, pages 86/3-41; 88/1. 
32

 Ibid., 89/2-18; 90/11-14; 90/32-41; 92/12-27; 93/1-10; 95/11-36. 
33

 Ibid., 94/1-22; 95/2-9. 
34

 Ibid., 96/12-41; Exhibit 6 – Text Messages, Appellant’s Record, Tab 15, pages 209-210.  
35

 Agreed Statement of Facts, para. 9, Respondent’s Record, TAB 4, page 65 – police found body at 23:13. 
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that he did not think that Seruhungo had anything to do with it and was surprised 

because Seruhungo and Haidar were friends.36  

19. Desorray Cousins was Mohammad’s girlfriend. Like Walters, her evidence also 

confirmed Mohammad’s evidence on material points. She had expected to go to a 

movie with Mohammad on Dec 14 with an arranged meeting of 9 or 10 pm, but he did 

not show up. At about 2 am, Dec 15, Mohammad called asking for a ride. She picked up 

Mohammed, Seruhungo, and a third person that she thought was LL, in Riverbend. 

Later that morning she went to work, but about 1 pm Mohammad asked her to give 

Seruhungo and LL a ride to a place about an hour outside of the city. They ended up on 

a side road where Seruhungo and LL got out and were met by a person driving a 

Mustang.  

20. During the drive LL was whispering quietly to Seruhungo, so Cousins could not 

hear what he was saying; but she could hear Mohammad and Seruhungo. Someone 

[she could not say who] said Haidar was shot in the leg and back. Seruhungo said that it 

probably happened for a reason; that everything happens for a reason; that if it wasn’t 

supposed to happen, something would have happened to them on the way there.37 

21. She recalled one of them saying that LL did it after getting the gun from 

Seruhungo. Everybody was going to “jack” Haidar by grabbing anything he had on him. 

Seruhungo thought that LL would get in less trouble because of his age and because LL 

wouldn’t “rat” out Seruhungo, as they were like brothers. Seruhungo was quite nervous 

about being caught. There did not seem to be any disagreement expressed as to what 

was being said.38 In cross she said that it was a bit hazy as to which of them had said 

what. She did not recall who said the plan was to jack Haidar, but got from the 

conversation between Seruhungo and Mohammad that they had been present at the 

                                                 
36

 Evidence of T. Walters, Appellant’s Record, Tab 8, pages 104/16-41; 105/1-10; 107/21-39; 108/1-23; 110/1-8; 

111/5-9; 112/5-6; 114/12-25; 115/8-31; 116/23-35; 117/41 – 118/10. 
37

 Evidence of D. Cousins, Respondent’s Record, TAB 1, page 17/29-34. 
38

 Ibid., Respondent’s Record, TAB 1, pages 18/1 to 19/1, 8-41, 20/4-5, 11-15, 38-41. 
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shooting.39 At some time she believes she was told that Seruhungo was at the scene 

standing in the group, right where Haidar got shot.40 She recalled Seruhungo saying in 

her vehicle that Walters could have stopped the shooting.41 She said that she was not 

shown a video of the event by Mohammad.42 

22. Cousins’ evidence was rejected by the trial judge who found her to be defensive 

and show obvious contradictions. He found it would be unsafe to rely on her evidence 

because her statement was made more than three months after the car ride, she did not 

recall the entirety of the conversation that lasted over an hour, and what she did 

remember was not word for word.43 In addition, her understanding of what she said she 

heard was clearly wrong on a key issue; that Seruhungo was there in the field with 

Walters and Haidar at the time of the shooting.44  

23. The trial judge rejected the respondent’s argument that Seruhungo could be 

taken as having acquiesced to things said by Mohammad because he did not object to 

parts of the conversation directly implicating him with robbery or giving direction to LL to 

do the shooting. This argument was rejected because the trial judge said he could not 

accept anything Mohammad said at face value.45  

24. The evidence of Taylor Black also confirmed the evidence of Mohammad on a 

material point. Black was with Haidar when Walters asked them to drop off a gun and 

then a night or two later, the clip. The gun was given to some “random guy” in a car in 

an alley behind Walters’ house. The clip was put into the mailbox at Seruhungo’s 

house.46 After Haidar’s death, Black contacted Seruhungo to acquire a gun from him. 

Seruhungo said someone would drop it off. About a week later, a “random guy” dropped 

                                                 
39

 Ibid., Respondent’s Record, TAB 1, pages 24/1-32; 25/5-39; 18/30-41. 
40

 Ibid., Respondent’s Record, TAB 1, page 28/17-40.  
41

 Ibid., Respondent’s Record, TAB 1, page 29/24-32. 
42

 Ibid., Respondent’s Record, TAB 1, page 30/4-26. 
43

 Trial Judge’s Reasons for Judgment, page 14/1-5. 
44

 Ibid., page 14/15-18. 
45

 Ibid., page 14/8-14. 
46

 Evidence of T. Black, Respondent’s Record, TAB 2, pages 42/21-28; 43/7 to 44/17; 44/19-37; 45/1-26. 
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off a bag with a gun inside it, which Black recognized as the gun from Walters.47 Police 

later seized it from his residence and ballistics confirmed it was the handgun used to kill 

Haidar.48 

ii)  Corrections to the appellant’s facts 

25. At paragraph 3 of the appellant’s factum he references evidence that “was also 

heard” at trial. Some correction to this portion of the appellant’s factum is necessary.  

 Second bullet: The appellant states: “There was a dispute at Sam’s Donair, just 

prior to the shooting, which was mainly between Seruhungo and Walters (A.R. 

Tab 8, p. 95, l. 1-6).” To the contrary, Walters’ evidence was that the argument 

inside Sam’s Donair was mainly between Seruhungo and Haidar; that Walters 

and LL were not participating and Seruhungo and Haidar were arguing the whole 

time; that Seruhungo angrily stated he was going to “beat up” Haidar, whereupon 

Walters and Haidar left; that Seruhungo followed and was pushing Haidar; that 

Walters told Seruhungo to stop, whereupon Seruhungo challenged Walters to a 

fight out back of Sam’s Donair but never showed up. In discussing the challenge 

to fight out back of Sam’s Donair, Walters agreed in cross that the dispute was 

mainly between him and Seruhungo.49  

 Fourth bullet: The appellant states: “That LL, the shooter, had his own beef with 

the deceased, Haidar, which was completely unrelated to Seruhungo. The beef 

between LL and Haidar related to their drug dealing together (A.R. Tab 8, p. 90, 

l.21-p. 91, l. 23).” To be fair, Walters’ evidence was that Haidar and LL had 

previously had a falling out but he did not seem know if LL had a beef with 

Haidar, at one point saying “I think so” and at another saying he did not.50 

Further, there was no evidence as to whether this falling out was still an issue 

between Haidar and LL at the time of this incident.  

                                                 
47

 Ibid, at page 45/28 to 46/13; 46/12 to 48/2; 48/1-8; 49/2-12. 
48

 Agreed Statement of Facts, para. 28, Respondent’s Record TAB 4, page 68. 
49

 Evidence of T. Walters, Appellant’s Record, Tab 8, pages 111/11-112/6. 
50

 Ibid., p. 107/21-111/9. 
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 Fifth bullet: The appellant states Seruhungo was upset at being brought into the 

investigation following the shooting, as he felt he had nothing to do with it. This 

statement is premised on a text message sent by Seruhungo to Walters at 

03:18:14 December 15th, four hours after the shooting. The text message read: 

“what the fuck did I do, I was at my girl’s, you are gunan bring me involved post 

shyt on Twitter.” That text, however, could not possibly have been true. Walters 

was arrested when police arrived at the murder scene and his cellphone was 

seized and not returned for “months, maybe a year.”51Walters was not released 

from custody until the following evening. The respondent argued it was 

impossible for Walters to have posted anything on Twitter as he was in police 

custody at the time Seruhungo sent this text. The respondent’s position was that 

this was an attempt by Seruhungo to distance himself from the murder through a 

self-serving exculpatory statement.  The trial judge made no finding of fact in 

relation to this text message. While not required, it is noteworthy that the 

appellant did not call any alibi evidence despite his suggestion in this text 

message that he has an alibi for the time of the offence.  

26. At paragraph 9 of the appellant’s factum he says the respondent conceded that 

without Mohammad’s evidence it would be very difficult, if not impossible, to prove the 

appellant’s guilty beyond a reasonable doubt. The respondent made no such 

concession. What the respondent actually said at this point in the transcript was that if 

Mohammad’s evidence was all that the Crown had, it would be problematic for the 

Crown; but that his evidence was just one piece of evidence, in conjunction with all the 

evidence before the court.52  
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PART II: QUESTIONS IN ISSUE 

27. The appellant separates his grounds of appeal into five sub-grounds. Grounds A 

to C all address the error involving the confirmatory evidence. Ground D addresses the 

admissibility of the text messages, and Ground E, the Graveline test. The respondent 

will address Grounds A-C under one heading, “Grounds A-C”, as they all involve the 

same issue.   

28. Consequently, the respondent’s position is threefold. First, with respect to 

Grounds A-C, the respondent’s position is that the majority correctly found  the trial 

judge piecemealed the potentially confirmatory evidence by asking whether each item of 

evidence supported some aspect of Mohammad’s evidence, rather than considering 

whether, taken as a whole, the confirmatory evidence supported his evidence. Second, 

with respect to Ground D, the majority correctly found that the trial judge 

misapprehended the test for what constitutes hearsay, which led to the improper 

exclusion of evidence of text messages between LL and the deceased. Third, Ground 

E, the majority properly concluded that these errors had a material bearing on the result 

and therefore the respondent met the test set out in Graveline. The majority properly 

ordered a new trial.   

29. The respondent also raised a separate ground of appeal before the Court of 

Appeal alleging the trial judge erred in law in determining the legal elements of party 

liability. The majority did not find it necessary to deal with this additional ground given it 

had already found legal errors on the first two grounds sufficient to warrant the ordering 

of a new trial. The respondent reiterates that ground here, as Ground F, but has placed 

the argument in an appendix, and relies on it only if this Court disagrees with the 

majority’s findings in relation to the confirmatory evidence and hearsay grounds. 
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PART III: ARGUMENT 

Grounds A - C: The majority correctly found that the trial judge applied the 
wrong legal test when considering the potential confirmatory 
evidence.  

i)  Introduction 

30. This ground concerns the trial judge’s treatment of Mohammad’s evidence.  

31. The respondent advanced several legal arguments in the court below, however, 

the majority of the Court of Appeal found it sufficient to consider only the submission 

that the trial judge “piecemealed” the potentially confirmatory evidence.53 The majority 

held the trial judge erred by not considering whether, taken as a whole, the potentially 

confirmatory evidence supported Mohammed’s evidence. The dissent found the trial 

judge applied the correct test and did not piecemeal the potentially confirmatory 

evidence.  

32. The respondent’s position before this Court is that the majority correctly found 

the trial judge piecemealed the evidence, a fact clear from a review of the trial judge’s 

reasons.  

33. In addition, the respondent reiterates its position taken in the court below that the 

trial judge actually made four legal errors under this ground of appeal. His first critical 

error was subjecting each item of potential confirmatory evidence to the reasonable 

doubt standard. The second related error was applying the circumstantial evidence rule 

to individual pieces of evidence when the rule had no application. A third error was 

requiring that evidence had to confirm the precise fact in dispute rather than analyzing 

the suspect evidence to determine whether material aspects of the evidence were 

supported. And fourth, all the above was complicated by misapprehension of evidence 

on critical points.  
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34. The respondent will concentrate its argument on support for the majority decision 

and responding to the appellant’s criticism of it. However, the respondent’s additional 

arguments made before the Court of Appeal are reproduced in a table at paragraph 54 

in further support of its position that the trial judge actually made several legal errors.  

ii)  The Confirmatory Evidence 

35. It is important to first understand the Crown’s case contextually, without 

considering the disputed portions of Mohammad’s evidence.  

36. Based on the accepted testimony of Walters, Sinclair and Black, the facts 

admitted, and text messages, there is abundant evidence of Seruhungo’s participation. 

On the relevant day Seruhungo possessed the handgun used to shoot Haidar, and 

subsequently re-acquired possession. In the hours before Haidar was shot, Seruhungo 

threatened harm to Haidar three separate times: (1) at Sam’s Donair he threatened to 

beat Haidar up and did assault Haidar; (2) in a text message to Walters, Seruhungo 

wrote Haidar was going to get “shot in the ass” and (3) in a Blackberry message to 

Haidar himself, Seruhungo threatened to shoot Haidar, again, in the ass. Not 

coincidentally, Haidar was shot by LL in the lower back, just above the buttocks. 

Notably, Seruhungo’s text messages were admitted for their truth so they are direct 

evidence. 

37. Additionally, there is evidence of Seruhungo’s presence at or near the scene in 

the form of the text messages he sent to Walters within moments of Haidar being shot, 

before Walters even had a chance to dial 911.54 Both the content and timing of the text 

messages demonstrate that Seruhungo demanded Walters not “snitch”, indicating he 

already had knowledge there is something to tell police. The texts demonstrate 

Seruhungo’s awareness that Walters, while present, was not injured; saying Walters 

was: “lucky it wasn’t [him].” Lastly, Seruhungo’s text asking where Haidar got “hit” 
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demonstrates further knowledge of what had just occurred and that it happened to 

someone other than Walters, who Walters was with. 

38. Mohammed’s evidence is consistent with the accepted evidence in numerous 

important areas, including, but not limited to: Seruhungo receiving a gun from Walters 

and Haidar; Seruhungo being angry with both Haidar and Walters within hours of the 

shooting; that initially LL, Boldt, Walters and Haidar were to meet in Winterburn, but that 

changed to Lewis Estates; that a demand for property, including a Blackberry was to be 

made; that Haidar was to be shot in the leg; and, finally, the shooting itself. In addition to 

the accepted evidence that Mohammed confirms, Mohammed provides direct evidence 

as to Seruhungo’s involvement in the planning and his presence at the scene. 

39. In rejecting Mohammed’s evidence the trial judge both misunderstood and 

misapplied the test for confirmatory evidence. He compounded that error by assessing 

the evidence in a piecemeal manner, without looking at it cumulatively in relation to all 

of Mohammed’s evidence and all other accepted evidence. The trial judge’s 

misapprehension of the evidence further compounded that error because he dismissed 

individual pieces of confirmatory evidence on the basis of facts that were not in 

evidence. 

iii)  Argument  

40. The majority correctly concluded that the trial judge improperly piecemealed the 

evidence. The trial judge failed to consider the potentially confirmatory evidence 

cumulatively; rather, he scrutinized the evidence individually, in a piecemeal manner, 

without ever considering it cumulatively in relation to all of Mohammed’s evidence and 

all other accepted evidence.  

41. The appellant argues that because the majority did not specifically contest 

O’Farrell JA’s finding that the trial judge correctly applied the test in R v Khela, that this 

somehow means the majority implicitly made the same finding. Such logic does not 

follow. It is evident the majority implicitly found the trial judge did not apply the test in 
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Khela because it concluded that the trial judge erred in law in his approach to the 

potentially confirmatory evidence.  

42. At paragraph 29 of his factum, the appellant argues the trial judge clearly knew 

the law because he correctly instructed himself on the law. In support, the appellant 

provides the following quote from the transcript which he attributes to the trial judge.  

Ultimate determination is on the whole of the evidence to determine 
whether or not Mr. Seruhungo participated and that that – the one text 
message sort of claiming exculpatory to Mr. Walters that he was not 
participating and was at a girl’s place. When ultimately at the end of the 
day when viewed in light of all the evidence… (A.R. Tab 13, p. 373, l.  
17-21) 

43. First, the quotation is reproduced incorrectly. It actually begins: “And I would 

submit your ultimate determination is on the whole of the evidence…”.  And the full 

last sentence is: “When ultimately at the end of the day when viewed in light of all the 

evidence I would submit should not bring the Court into a reasonable doubt about 

Mr. Seruhungo’s participation.” The manner in which the quotation is reproduced, 

incompletely and out of context, suggests a meaning that is not sustained on a proper 

reading of the passage. Second, the quotation is wrongly attributed to the trial judge; it 

is actually part of the Crown’s submission as to why the judge should not believe 

Seruhungo’s self-serving exculpatory text message to Walters accusing him of posting 

things on Twitter at a time when Walters was in custody and incapable of posting 

anything.  

44. The issue is not whether the trial judge considered the potentially confirmatory 

evidence, the issue is whether, when considering the evidence, he did what the law 

required him to do – consider it as a whole, in relation to all of Mohammad’s evidence 

and all the other accepted evidence. This is the point on which the majority and dissent 

clearly disagreed.   

45. The error of law found by the majority was that even though the trial judge 

reviewed the confirmatory evidence, he did so by reviewing each potential piece of 
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confirmatory evidence in isolation, rather than as R v Warkentin55 requires, as a whole. 

The majority properly understood that they could only find the trial judge erred in this 

manner if the omission was clear from his reasons, citing R v Dowe.56 As the majority 

pointed out, the trial judge expressly said he would “deal with some of [the items of 

potentially confirmatory evidence] individually in the same order they were raised,” but 

as he proceeded through each item, “he seems to have discounted each piece for 

which an alternative explanation might exist for that individual piece, viewed in 

isolation.”57  

46. The majority provided the following two examples:58 

 …For example, in considering the evidence regarding the shooting, 
where the trial judge said: 

Well that may be so, but as he described Mr. Boldt… was one of 
his best friends, and maybe he told him. I don’t know. (Transcript, 
477/16-17). 

Or, in considering the evidence that L.L. and Boldt stayed in Boldt’s 
vehicle after the shooting:  

I suppose there is some confirmation by Mr. Walters because it is 
clear from Mr. Walters that after [LL] shot Mr. Haidar in the back, 
he ran back to the vehicle which Mr. Boldt was driving, and they 
drove away. Does this mean he saw it? I don’t know. (Transcript, 
476/30-33)  

47. Further examples of how the evidence was piecemealed can be found in the 

table produced at paragraph 54 below. 

48. The majority properly disagreed with the dissenting judge’s conclusion that the 

trial judge’s reference to “the above examples of potential confirmation” somehow 

demonstrated consideration of the cumulative effect of the evidence. As the majority 
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stated, “it is clear in light of the foregoing passages from his reasons that the trial judge 

considered each item of potential confirmatory evidence individually, and that he did not 

consider whether, taken cumulatively, the items of evidence were capable of providing 

comfort that Mohammad was telling the truth with respect to Seruhungo’s involvement 

in a plan to harm Haidar.”59    

49. The appellant argues at paragraph 32 of his factum that the majority erred in 

finding that the trial judge erred in law by addressing each potentially confirmatory piece 

of evidence individually before considering the cumulative effect. The majority made no 

such finding. The entire point of the majority decision was that the trial judge failed to 

ever consider the cumulative effect, not that he considered each piece of evidence 

individually first.60  

50. The appellant’s reliance on the dissenting opinion’s statement that trial judges 

are not bound to refer to every single item of potentially corroborative evidence, similarly 

misses the point. Likewise, the trial judge may have devoted two full pages to why he 

disbelieved Mohammad, but this was after he improperly considered the potential 

confirmatory evidence by failing to consider its cumulative effect in light of the other 

evidence.   

51. In paragraph 36, the appellant argues that “despite finding that the cumulative 

effect of the evidence could be confirmatory, the trial judge found it would be unsafe and 

improper to accept anything [Mohammad] now states of being the true version.” Again, 

this is not what the trial judge found. The statement is taken out of context. At no point 

did the trial judge ever say that the cumulative effect of the evidence could be 

confirmatory. And in speaking of it being unsafe and improper to accept Mohammad’s 

evidence, what the trial judge actually said was: “…Mr. Mohammad is not credible. He’s 

unreliable, and he is an admitted liar under oath. It would be unsafe and improper to 
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accept anything he now states as being the true version…”61 This statement suggests a 

trial judge can never believe a witness who has lied in the past. 

52. The appellant’s entire position is that the trial judge conducted a two stage 

analysis of the confirmatory evidence, and the second stage considered the cumulative 

effect, yet he fails to refer to any part of the trial judge’s decision where this actually 

occurred. Contrary to the appellant’s argument, this case is nothing like Dowe. The trial 

judge here did not expressly state in his reasons that he had considered the cumulative 

effect of the potentially confirmatory evidence. To the contrary, he clearly failed to do so, 

parsing individual pieces of evidence, rejecting them (often due to a misapprehension of 

the evidence or Crown argument, or by accepting facts that did not exist), and failing to 

consider them in light of other evidence.  

53. As to the appellant’s third argument (“Ground C”), namely, that the trial judge’s 

determination that the confirmatory evidence did not restore his faith in the witness is 

not subject to appellate review - the respondent would agree, but for the fact that the 

trial judge applied the wrong legal test in coming to that conclusion. Had the trial judge 

applied the proper legal test, his ultimate conclusion would not be subject to appellate 

review. 

iv)  Additional Arguments Made at the Court of Appeal 

54. It is the respondent’s position, as stated above, that the trial judge actually made 

four critical errors when considering the potential confirmatory evidence. The 

respondent argued all four errors at the Alberta Court of Appeal. The majority only found 

it necessary to consider the “piecemeal” issue in order to allow the appeal. The 

respondent submits that if this Court agrees with the majority that the trial judge erred in 

this way, then it is unnecessary to consider the further errors alleged by the respondent 

before the Court of Appeal. However, if this Court disagrees with the majority opinion on 
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this point, then the respondent relies on the further errors as outlined in the table 

reproduced below.  

Evidence considered Relation to Other Evidence and Comments 

Mohammed: text from 

Seruhungo told him Seruhungo 

was to fight Haidar. 

Trial Judge (TJ):  expectation 

was that Seruhungo to fight 

Walters; LL was the one with 

animus (motive) toward 

Haidar.
62

  

As to the threat to have Haidar 

shot in ass, trial judge indicated 

that Haidar did not take it 

seriously and that there was often 

“big talk” and; therefore, 

amounts to no more than being 

suspicious.
63

 

 

Texts:  Walters messaged by Seruhungo that he and LL 

wanted to fight Walters and Haidar. Seruhungo threatened 

that Haidar was to get shot in the ass.  Haidar shot just above 

the “ass”.  Seruhungo told Walters to tell Haidar “he’s done” 

– Haidar shot. 

Walters:  confirmed Seruhungo angry with Haidar, 

threatened to beat Haidar up; pushed Haidar to instigate a 

fight. 

Cousins:  confirmed that Haidar received a text from 

Seruhungo saying he would be shot in the ass. 

Error:  Misapprehension of evidence re animus, motive; 

disregarded stated intent to cause Haidar harm. Disregarded 

evidence of expressed intent and its fulfilment.  The 

circumstantial evidence rule does not apply to participation, 

particularly given the combination of direct and 

circumstantial evidence. 

Other Error:  it is irrelevant whether Haidar took the threat 

seriously, particularly in light of the fact he was shot as 

advertised.  This is not an uttering threats charge where 

intention to be taken seriously is an element.  In this case it 

had to be juxtaposed against luring Haidar to the scene using 

a palpably false ruse. 

Mohammed:  Identified people 

present when earlier altercation 

discussed. 

Trial judge (TJ): Since Walters 

was not present for this 

conversation the TJ was not sure 

how it confirmed Mohammed’s 

evidence; also, no independent 

evidence of the discussion of the 

prior argument.
64

 

Walters:  established Seruhungo’s prior altercation with 

Haidar; identified the same people as present when he left the 

donair shop as Mohammed did upon arrival; put Seruhungo 

and LL together shortly before the shooting.  

Text:  after Donair shop Seruhungo wants Walters to tell 

Haidar that he was done. 

Error:  Misapprehension and disregard of relevant evidence; 

misapplication of reasonable doubt rule; piece mealing 

evidence; requiring precise fact to be confirmed. 
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Evidence considered Relation to Other Evidence and Comments 

Mohammed: Seruhungo got the 

gun from Walters. 

TJ: accepted this was 

confirmed.
65

 

 

Ballistics and Walters’s evidence confirmed it was the same 

gun used for the killing; delivered shortly before the killing.  

Taylor Black confirmed received gun subsequently from 

Seruhungo. 

Error:  TJ failed to recognized relevance of his own finding 

as: confirmation of Mohammed; the stated intent that Haidar 

would be shot; Seruhungo’s control over the gun.  

Mohammed: Seruhungo 

directed LL to contact Haidar 

and tell him Seruhungo was no 

longer with LL, and for LL to set 

up a meeting on the pretense of 

smoking marihuana with Haidar 

and Walters.  

TJ:  Simply because LL did 

meet up with Haidar and Walters 

it did not confirm that Seruhungo 

had directed it.
66

 

Walters: a plan was made for he and Haidar to meet with LL 

and Boldt to smoke marihuana. They in fact met; marihuana 

was not smoked; instead Haidar was shot.   

Walters and Black confirm Seruhungo’s possession of gun 

prior to and after shooting. 

Texts:  Seruhungo could have things done to Walters and 

Haidar at the snap of his fingers.two days before the 

shooting. Disputed texts confirm invitation to smoke dope. 

Error:  Piece meals the evidence; misapplication of the 

confirmation rule; disregard and misapprehension of relevant 

evidence; misapplication of circumstantial evidence rule.  

Mohammed: Meeting a pretense 

to marijuana; the plan was for 

LL to rob Haidar of his 

Blackberry and his watch. 

TJ:  Walters’ evidence included 

LL saying “give me your phone, 

give me all you shit” but 

indicated that had to be viewed 

in context of Haidar and LL 

previous 20 minute argument 

over this phone.
67

 

There was a robbery. 

Cousins:  conversation in car that there was a plan to “jack” 

Haidar. 

Error:  Clear misapprehension of evidence as there was no 

evidence there had been an argument between LL and Haidar 

over a phone. The only reference to a dispute over a phone 

was a question Walters was asked in cross examination. 

Walters clearly denied any argument occurred.
68

  

Piece meals evidence, misapplication of confirmation rule, 

misapplication of circumstantial evidence rule. 

Mohammed: destination of the 

meeting place changed from 

Winterburn to Lewis Estates. 

TJ:  While meeting place 

changed it did not confirm 

Walters:  (1) the meeting was to smoke marihuana and (2) 

the people to be present were Boldt, LL and Haidar, not 

Seruhungo. 

Texts:  The text discussion was that Seruhungo would fight 

in Walters’s “hood” and Walters texted indicating he would 
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Evidence considered Relation to Other Evidence and Comments 

because Seruhungo and Walters 

exchanged text messages about 

the location they would fight.
69

 

only go back to the donair shop.  These were shortly before 

the killing indicating Seruhungo seeking physical altercation, 

and that Walters [who was with Haidar] had no intention of 

meeting Seruhungo anywhere other than a public place. 

Error:  Clear misapprehension of evidence; therefore, failed 

to consider the timing of the actual texts as confirmation of 

Mohammed’s evidence of a plan; piece mealing evidence; 

misapplication of circumstantial evidence rule. 

Mohammed: During drive, he 

became aware LL had a gun. 

TJ:  Wonders “who knows when 

Mohammed became aware of a 

gun.”
70

  

Cousins not aware of who was 

saying what.
71

 

 

Walters and Black:  Seruhungo had a gun that was used to 

shoot Haidar.  LL in fact had the gun used for the killing, and 

then gun went back into Seruhungo’s possession. 

Cousins:  Mohammed and Seruhungo said LL responsible for 

the shooting and Seruhungo said if caught LL would not 

mention Seruhungo’s name. 

Error:  Piece mealing evidence; misapplication of 

circumstantial evidence rule; failing to recognize relevance 

of found facts -  confirmatory was not when Mohammed 

found out about a gun, but that he found out LL had a gun.  

Additional Error:  legal error in relation to implied 

admission rule, compounded by misapprehension of 

evidence.  Cousins clearly attributed comments to 

Seruhungo.  The point is non-disputation, not whether it was 

Seruhungo or Mohammed making comments in the car.
72

 

Mohammed: He and Seruhungo 

used grandmother’s white chevy 

pickup, because LL told Haidar 

that only he and Boldt would be 

there. Had intended to videotape 

but camera was in lap when 

shooting occurred and there was 

only a black screen.  Showed that 

to Cousins. 

TJ: Commented that the 

suspicious vehicle Holden 

Agreed Statement of Facts:  white pickup belonged to Ruth 

Seruhungo. 

Disputed Texts:  LL told Haidar and Walters that it was only 

he and Boldt. 

Walters:  clearly expected to meet only LL and Boldt. 

Error:  Misapprehension of evidence - With respect to the 

“suspicious vehicle, the photographs Holden was shown 

were of Mr. Boldt’s vehicle, not Mr. Walters. 

Misapprehension of Evidence – Mohammed only had a black 

screen, which is what he had shown.  Cousins asked if she 
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Evidence considered Relation to Other Evidence and Comments 

observed was not Mr. Walters’ 

vehicle.
73

  

Cousins and Mohammed 

contradicted each other – 

Mohammed said he showed 

recording of incident to her; 

Cousins said he had not.
74

 

had been shown a recording of the shooting and said no; 

quite evidently as there wasn’t one.  

Piece mealing of evidence. 

 

Mohammed: Seruhungo told LL 

to shoot Haidar in the leg. 

TJ: States it would be difficult to 

know how Mohammed got the 

information about Haidar being 

shot in the leg.
75

 

Walter’s and autopsy report:  LL shot Haidar in the leg.  

Nothing else occurred, such as a dispute – LL immediately 

shot Haidar in the leg. 

Texts:  the threats re shooting Haidar; the ruse to get Haidar 

to the site. 

Error:  Speculation of other sources; piece mealing 

evidence; misapplication of circumstantial evidence rule.  

Mohammed: He and Seruhungo 

parked out of sight, but with a 

view of the park. Saw Boldt’s 

vehicle drive by, followed by 

Walters. Mohammed and 

Seruhungo discussed necessity of 

shooting Walters if he talked to 

police. 

TJ: This contradicted Walters’ 

evidence because Walters did not 

see Seruhungo or Mohammed.
76

 

 

Walters:  met Boldt’s vehicle and did follow to a point in the 

park.  Walters had invited Boldt and LL to come into his 

vehicle but they declined saying they wanted to go to a 

different point in the park.
77

  

Texts:  within minutes of shooting, Seruhungo texts Walters 

to keep his mouth shut, indicative of both knowledge and 

presence.   

Error:  again, piece meals the evidence.  The fact that 

Walter’s did not see Mohammed indicates that he and 

Seruhungo were out of sight.  Fails to recognize relevance of 

accepted facts. 

Additional Error:  failed to recognize the relevance of post-

offence conduct relevant to participation in a crime, 

including awareness of what has been done.  The reasonable 

doubt standard is not applied to such individual items of 

evidence.
78
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Evidence considered Relation to Other Evidence and Comments 

Mohammed: observed the 

shooting in the park, including: 

(1) LL trying to shoot Haidar  

but the gun failing; (2) LL 

shooting Haidar in the leg; (3) 

Haidar running away; (4) LL 

shooting Haidar in the back.  

TJ: This may be consistent with 

other evidence, but questions 

whether Boldt told 

Mohammed.
79

 

Walters:  a struggle ensued after Haidar was shot the first 

time in the leg.  

Bullet found at the scene; Medical Examiner’s report 

Errors:  speculation - no evidence that Boldt told 

Mohammed anything, and that was not even put to 

Mohammed.  Therefore, disregarded the consistency with all 

independent, credible evidence.  

 

Mohammed: After shooting, 

Seruhungo drove Mohammed to 

Seruhungo’s; LL, Seruhungo and 

Mohammed then went to a 

residence in Riverbend.  

TJ: Questions: (1) these being 

confirmed by Cousins and (2) 

how these points of confirmation 

assist in determining whether 

Seruhungo provided the gun to 

someone with the purpose of 

causing harm or other unlawful 

conduct like a robbery.
80

 

Cousins picked up Seruhungo, LL and Mohammed in 

Riverbend in the early morning hours of Dec. 15. 

Texts: twice following the shooting Seruhungo texted 

Walter’s warning him not to snitch. 

Errors:  Piece mealing evidence; misunderstanding and 

misapplication of circumstantial evidence rule and 

confirmation rules.  Shortly after the killing there is 

confirmation that the three are still together; and warning 

Walter’s not to snitch is evidence that there is something to 

snitch about.   

Mohammed: Flight from 

detection – Dec. 15, Seruhungo 

wanted a ride for him and LL 

outside the city in order to avoid 

police. Cousins drove 

Seruhungo, LL and Mohammed 

out of the city. During the drive 

thought they were followed. 

More than an hour outside of 

Edmonton, Seruhungo and LL 

Cousins:  drove Mohammed, Seruhungo and LL outside the 

city after getting picked up from work by Mohammed during 

the drive they were talking about what happened; also talked 

about being followed; Seruhungo and LL were dropped off 

on a side road and were picked up by a Mustang.  

Surveillance: confirms they were following and did follow as 

described. 

Error: Piece mealing evidence; misapplication of 

circumstantial evidence rule. 
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Evidence considered Relation to Other Evidence and Comments 

got into a Mustang.  

TJ: Though this was confirmed, 

the TJ questions how it bolsters 

Mohammed’s credibility.
81

 

Additional Error:  Fails to recognize relevance of post-

offence conduct in relation to participation in the crime.
82

 

 

Ground D: The majority correctly found the trial judge misapprehended the test 
for hearsay and that the “first set” of text messages are admissible.  

55. The respondent advanced various arguments under this ground of appeal. The 

majority found it necessary to address only the argument that the trial judge erred in 

excluding text messages between the shooter and the deceased by finding that the text 

messages were inadmissible hearsay.  

i)  Voir Dire and Decision to Exclude the Text Messages  

56. The respondent proffered a series of text messages between Haidar and the 

shooter, LL,83 with particular reference to text messages occurring on the night of 

Dec 14th – shortly before the shooting.  A voir dire was entered into to determine 

admissibility.84 However, the trial judge declined to look at the text messages to 

determine admissibility.85 The defence position was the texts were hearsay and, 

therefore, could not be looked at by the trial judge even on a voir dire, until admissibility 

was established.86 The Crown’s position was that this was a voir dire in which the 

disputed content should be looked at; the texts were not being introduced for their 

truth87; and it would be impossible to demonstrate their relevance apart from the truth 

without actually looking at the content.88 The trial judge wanted to know why it mattered 

if not for their truth; the Crown replied they would give an example. However, defence 

                                                 
81
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said that the Crown should use a “hypothetical.”89 The Crown made several more 

requests for the trial judge to view the texts in order to make a determination,90 but the 

trial judge did not do so, with the defence repeatedly saying the Crown should use a 

hypothetical, with the trial judge apparently agreeing.91  

57. In his decision, the trial judge, never having examined the context or content of 

the texts, started with the proposition that it was hearsay because out of court 

statements must meet the tests of necessity and reliability – the principled exception to 

the hearsay rule.92 He then concluded that because the statement was hearsay it could 

not be used for corroboration.93 

ii)  The majority properly found the first set of text messages are not 
hearsay 

58. The majority commenced its decision by correctly defining hearsay evidence as 

an out of court statement tendered for the truth of its contents, which is presumptively 

inadmissible (subject to common law and statutory exceptions.) The majority also 

recognized that the rule is “purpose-driven, focusing on whether the out-of-court 

statement is sought to be admitted to support the truth of its contents,” and that “[i]t 

follows that an out-of-court statement which is sought to be admitted only to support the 

fact that the statement was made is not inadmissible hearsay evidence: Baldree at para 

4.”94 The majority properly concluded that:95  

…In this case, therefore, text messages which the Crown sought to 
adduce in order to corroborate Mohammad’s evidence are hearsay only if 
the corroboration depends on the truth of the text message: R v Perciballi 
(2001), 146 OAC 1, 154 CCC (3d) 481 at paras 86-88, aff’d 2002 SCC 51, 
[2002] 2 SCR 761. If a text message would have no probative value if its 
content were false, then the statement is relevant only for the truth of its 
contents, and it is presumptively inadmissible. 

                                                 
89

 Ibid., page 5/30-296/2. 
90

 Ibid., page 7/26-33; 8/30-31, 38-39; 20/28 to 21/6; 21/24-40. 
91

 Ibid., 35-38; 8/20-23. 
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59. The majority split the text messages into three sets:96  

a. LL told Haidar that Seruhungo was not with him; 

b. Haidar asked LL to hurry up and meet him at the park; and 

c. LL refers to a previously discussed arrangement for himself, Haidar and 
Boldt to smoke marihuana together.  

60. Applying the above law, the majority correctly held that the first set of text 

messages are not hearsay because: 

 their relevance did not depend on where Seruhungo actually was – that is, on 
whether Seruhungo was actually “south” or in whether Seruhungo had told LL 
this, 

 their relevance lay solely in the fact that they were composed and sent, and   

 they suggested implementation of the plan to which Mohammad testified for 
luring and harming Haidar, and therefore tended to corroborate his evidence on 
that point.97  

61. The majority went on to find that the second and third set of text messages were 

hearsay and not admissible.98  

62. O’Farrell JA agreed with the majority that the trial judge misapprehended the 

legal test for what constitutes hearsay.99 Later in his reasons, while considering R v 

Graveline, he held that this legal error had no effect on the outcome of the trial because 

in his view, the trial judge found that the respondent did not prove authenticity of the text 

messages and therefore the text messages would not have been admissible in any 

event.100  

63. Despite O’Farrell JA raising this issue in his Graveline analysis, as opposed to 

under the second ground of appeal, the majority responded to his concerns under this 
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ground of appeal. They correctly understood the distinction regarding authentication and 

the admissibility of the text messages. They agreed with the dissenting justice that the 

concern regarding who sent the texts goes to the issue of authentication as opposed to 

the issue of hearsay. They noted that 1) no explicit objection to admissibility was made 

on this basis on the voir dire, 2) that the appellant’s factum before the Court of Appeal 

confirmed that his objection was that the Crown’s purpose was to confirm the truth of 

the evidence of certain witnesses, a purpose which made the text messages hearsay, 

and 3) that the trial judge did not address the standard of proof for authentication, nor 

did he explore the indirect evidence that might have supported a finding of 

authenticity.101   

64. In the majority’s view, it was not for the Court of Appeal “to rationalize the trial 

judge’s decision on a basis which was not properly argued on the voir dire, not raised 

on appeal, and not decided by the trial judge.”102 In any event, the majority reiterated 

that the concern over authentication was not the same concern as the concern over 

whether the texts were being admitted to establish the truth of their contents.    

65. The respondent would note that with respect to the appellant’s position on the 

voir dire, no authority was cited for the propositions that: (1) disputed evidence may not 

be looked at upon a voir dire, or; (2) that relevant evidence is not admissible to provide 

confirmation of other evidence – indeed, the authority is to the contrary.103 As Paciocco 

and Stuesser104 point out the purpose of separating evidence using a voir dire is that, 

where there has been a timely objection, …it is necessary to hear the information before 

its admissibility can be decided, with only evidence of statements proffered for their truth 

offending the hearsay rule; otherwise, evidence is admissible subject relevancy – a 

broad concept.105 
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66. Furthermore, the appellant claims at paragraph 50 of his factum that the 

respondent took the position at trial that the texts had no probative value unless the 

implied assertions gleaned from their contents were true. However, no citation is given 

for this statement and it is not an accurate statement of the respondent’s position. The 

respondent’s position was always that the text messages were not hearsay as they 

were not being tendered for the truth of their contents but for the fact that they were 

said.  

67. While it is true that the onus is on the Crown to “authenticate” these text 

messages in order for them to be given weight, there is no need to prove this in order 

for them to be admissible; authentication is not proven at the admissibility stage.106  Any 

uncertainty about the identity of the sender of the texts, was a matter of weight, not 

admissibility.  

68. Where evidence is not tendered for the proof of its contents, two points arise: (a) 

it must be relevant and probative and; (b) usage is limited to that purpose.107Khelawon 

emphasizes the need to keep the distinction between hearsay and non-hearsay clear; 

one reason is that statements with probative value without asserting their truth are 

presumptively admissible.108If not hearsay, it is presumptively admissible provided it has 

relevance to an issue.  

69. Relevancy is determined by whether the evidence can go to prove something, 

not whether it does prove something. The admitted text messages have to be 

considered with all of the other evidence in order for the trier of fact to determine what 

inferences to draw, if any, and how much weight to put on the evidence.  

70. Although defence counsel argued during the voir dire that there was no 

explanation of whether LL was the one using the cellphone to send the text message, or 
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why he sent the message, the argument was in the context of the text messages being 

hearsay and presumptively inadmissible subject to relevance and necessity. No 

objection was ever taken by defence on the voir dire that the text messages were not 

hearsay but were inadmissible because they were irrelevant. Such an argument could 

never have been sustained. As the majority points out, it would be improper “to 

rationalize the trial judge’s decision upon a basis which was not properly argued on the 

voir dire, not raised on appeal, and not decided by the trial judge.”109Had the text 

messages been admitted, the Crown had an abundance of circumstantial evidence to 

point to in order to authenticate them.  

71. It is interesting to note that one of the reasons argued by defence, and accepted 

by the trial judge for why he could not conclude that LL sent the text messages to 

Haidar from LL’s phone, was that there was evidence that “these circle of individuals, all 

of them, it was not unknown for them to use other persons’ phones.” However, that 

belief could only have come from two possible sources. The first was the evidence of 

Haidar’s girlfriend, Sinclair, who testified that she called Haidar on his cellphone on the 

night in question, shortly before the shooting, and Walters answered the phone and 

then handed it over to Haidar. The second, was from the evidence of Mohammed 

himself, about what happened when LL and Seruhungo were discussing the plan to lure 

Haidar to the field. Mohammed said that the plan was that LL would call Haidar and tell 

him that he was no longer with Seruhungo and invite him to meet to smoke marihuana. 

Mohammed saw LL use Boldt’s cellphone and call LL and heard him tell Haidar exactly 

what he and Seruhungo had planned. It would be very strange if the trial judge excluded 

the text messages on the basis of evidence that came from the very witness he 

ultimately found had no credibility. Especially when the evidence he had to accept to 

make that finding was the exact evidence that the text messages were being put forth to 

confirm. In other words, he excluded the text messages by accepting the very evidence 
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the text messages were meant to confirm – and then rejected that evidence at the end 

of trial.  

iii)  The respondent maintains the arguments made in the  
Court of Appeal 

72. The respondent submits that if this Court agrees with the majority that the trial 

judge erred in excluding the first set of text messages, then it is unnecessary to 

consider the further errors alleged by the respondent in the court below. However, if this 

Court disagrees with the majority opinion on this point, then the respondent relies on the 

additional arguments made in the court below. The arguments made by the respondent 

before the Court of Appeal can be found at Appendix A.  

Ground F: The trial judge erred in law in determining the legal elements of party 
liability pursuant to ss. 21(1)(b), 21(2)(c), and 21(2) of the Criminal 
Code of Canada 

73. The Crown advanced a third ground of appeal that the majority did not deem 

necessary to decide given its decision on the first two grounds of appeal. The dissenting 

justice did address the third ground, finding that the trial judge did not err in law as 

suggested by the Crown.  

74. The Crown maintains the argument made before the Court of Appeal that the trial 

judge erred in law in determining the legal elements of party liability. The argument is 

reproduced below in Appendix B in case it is necessary for this Court to consider it.   

Ground E: The majority properly found that the respondent met the Graveline 
test for ordering a new trial  

75. The majority correctly stated and applied the test set out in R v Graveline,110 

recognizing that multiples errors taken together can meet the Graveline test even where 

this might not be the case if the errors are considered separately.111  

                                                 

110
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76. The majority properly held that had the trial judge not erred as they described, he 

would have had the confirmatory text messages in front of him establishing LL told 

Haidar that Seruhungo was not with him. When this evidence is viewed in light of the 

whole of the potential confirmatory evidence, and within the context of the case as a 

whole, the majority concluded that “it may be reasonably considered to have had a 

material bearing on Seruhungo’s acquittal.”  

77. The appellant suggests that the majority significantly lowered the Graveline 

standard by considering multiple errors together. The appellant’s argument is that 

although the majority acknowledged that admitting the first set of text message may not 

have affected the outcome of the trial, they held that it may have had an effect when 

viewed in conjunction with the potentially corroborative evidence – thus, in the 

appellant’s view, overturning an acquittal on the basis of an error that “may have” had a 

bearing on the outcome. With respect, this conclusion is based both on faulty logic and 

a misrepresentation as to what the majority actually said. The majority said the 

following:112 

Had the trial judge not erred as we have described, he would have had 
before him the text messages which establish that LL told Haidar that 
Seruhungo was not with him. While that error may in itself not have 
materially influenced the outcome, when viewed in the light of the 
whole of the potentially confirmatory evidence of the Crown, and within the 
context of the case as a whole (Khela at para 42), it may be reasonably 
considered to have had a material bearing on Seruhungo’s acquittal. 
[emphasis added] 

78. The majority did not find that the errors considered together “may have” had a 

bearing on the outcome. The majority found “it may be reasonably considered to have 

had a material bearing on Seruhungo’s acquittal.  

79. In addition, the majority went on to point out that the trial judge clearly already 

harboured suspicions about Seruhungo’s involvement, as he had found the text 
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messages sent by Seruhungo immediately following the shooting telling him “dunt 

snitch” were “clearly suspicious.”  

80. Contrary to the appellant’s position, this is not a case where an acquittal is the 

only possible outcome because part of the Crown’s case is based on an unsavoury 

witness and the Crown does not have the co-conspirators available to testify. 

Mohammad’s evidence was highly confirmed by independent evidence on many 

material points, something which, considered properly, could restore a trier’s faith in his 

evidence. It is clear the trial judge’s multiple errors respecting important Crown evidence 

had a material bearing on the acquittal.  

81. The majority correctly recognized that although the Crown must satisfy the Court 

with a reasonable degree of certainty that the error had a material bearing on the 

acquittal, it does not require the Crown to show the verdict would necessarily have been 

different. The majority properly concluded that given the text messages that ought to 

have been admitted and considered, and given the potential effect of the confirmatory 

evidence taken as a whole, in the context of this case, the errors met the Graveline 

threshold.113  

                                                 
113

 Ibid., page 26, para 37.  



34 

PART IV: SUBMISSIONS ON COSTS 

Part IV: Submissions on Costs 
Part V: Order Sought 

82. The respondent makes no submissions as to costs. 

PART V: ORDER SOUGHT 

83. The respondent respectfully requests the appeal be dismissed. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 5th day of November, 2015. 

~~A;~~ 
Counsel for the Respondent 
The Attorney General of Alberta 
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Criminal Code, R.S.C. 1985, c. C-46, s. 21 
 

21. 

21(1)Parties to offence 

Every one is a party to an offence who 

(a) actually commits it; 

(b) does or omits to do anything for the purpose of aiding any person to commit it; or 

(c) abets any person in committing it. 

21(2)Common intention 

Where two or more persons form an intention in common to carry out an unlawful purpose and 

to assist each other therein and any one of them, in carrying out the common purpose, commits 

an offence, each of them who knew or ought to have known that the commission of the offence 

would be a probable consequence of carrying out the common purpose is a party to that offence. 
 
 
 
 
Code criminel, L.R.C. (1985), ch. C-46, s. 21 

21. 

21(1)Participants à une infraction 

Participent à une infraction : 

a) quiconque la commet réellement; 

b) quiconque accomplit ou omet d’accomplir quelque chose en vue d’aider 

quelqu’un à la commettre; 

c) quiconque encourage quelqu’un à la commettre. 

21(2)Intention commune 

Quand deux ou plusieurs personnes forment ensemble le projet de poursuivre une fin 

illégale et de s’y entraider et que l’une d’entre elles commet une infraction en 

réalisant cette fin commune, chacune d’elles qui savait ou devait savoir que la 

réalisation de l’intention commune aurait pour conséquence probable la perpétration 

de l’infraction, participe à cette infraction. 



Ground D:  The trial judge erred in law by excluding relevant and admissible 

evidence without conducting a proper voir dire, and compounded through legal 

error as to what constitutes hearsay evidence.  Alternatively, the trial judge erred 

in law in the legal tests he applied to the admissibility of hearsay evidence. 

(i) Introduction 

1. The Crown proferred a series of text messages between Haidar, and the shooter, 

LL,1 with particular reference to text messages occurring on the night of Dec. 14 – 

shortly before the shooting.  A voir dire was entered into to determine admissibility.2  

However, the trial judge declined to look at the text messages to determine 

admissibility.3  The defence position was the texts were hearsay and, therefore, could 

not be looked at by the trial judge even on a voir dire, until admissibility was 

established.4  The Crown’s position was that this was a voir dire in which the disputed 

content should be looked at; the texts were not being introduced for their truth5 and; it 

would be impossible to demonstrate their relevance apart from the truth without actually 

looking at the content.6   

2. The trial judge wanted to know why it mattered if not for their truth; the Crown 

replying that they would give an example.  However, the defence said, that the Crown 

should use a “hypothetical.7  The Crown made several more requests for the trial judge 

to view the texts in order to make a determination,8 but the trial judge did not do so, with 

the defence repeatedly saying the Crown should use a hypothetical, with the trial judge 

apparently agreeing.9 

3. The trial judge was of the view that: 

                                                           
1
 Discussion re Text Messages,  Appellant’s Record, Tab 11, page 4/20-28; texts offered in evidence at 

Respondent’s Record, TAB 3, pages 53-62.  
2
 Ibid., 4/1-4. 

3
 Ibid., 4/28. 

4
 Ibid., 4/23-26. 

5
 Ibid., 5/5-6. 

6
 Ibid., 5/10-11, 30-41. 

7
 Ibid., 5/30 to 296/2. 

8
 Ibid., 7/26-33; 8/30-31, 38-39; 20/28 to 21/6; 21/24-40. 

9
 Ibid., 35-38; 8/20-23. 



 Statements of co-conspirators are applicable only to conspiracy charges.10 

 Texts cannot be used to rebut the suggestion of recent fabrication re 
Mohammed because one cannot put weight on something being true or not 
true.11 

 For something to have corroborative value it must be evidence proven beyond 
a reasonable doubt.12 

 His “gut reaction” was that the texts were automatically hearsay as they were 
being used for a purpose.13  Defence argued that a corroborative purpose 
made it hearsay; the trial judge agreed saying “That’s for the truth of its 
contents”.14  The Crown position was that it was a piece of circumstantial 
evidence that could be utilized.15 

 In his decision, the trial judge, never having examined the context or content of 
the texts, started with the proposition that it was hearsay because out of court 
statements must meet the tests of necessity and reliability – the principled 
exception to the hearsay rule.16  Because the statement was hearsay it could 
not be used for corroboration.17 

(ii) Applicable Legal Principles 

4. The line between hearsay and non-hearsay is purpose – tendered for proof of the 

truth of the contents (expressly or by inference) it is presumptively inadmissible subject 

to common law and statutory exceptions.18 If not for that purpose then two points arise: 

(a) it must be relevant and probative and; (b) usage is limited to that purpose. 

Khelawon19 emphasizes the need to keep the distinction between hearsay and non-

hearsay clear; one reason is that statements with probative value without asserting their 

truth are presumptively admissible.20 Furthermore, as Watt states,21 statements 

immediately connected with an act or transaction in issue are admissible, including for 
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their truth. This arises from the res gestae principle which is rooted in the notion that 

words are literally part of the “thing done” – so interwoven with the acts in question that 

they are part of the act. In that sense it was not viewed as strictly hearsay but rather 

original evidence giving meaning to the acts. The exception was expanded to 

encompass what used to be referred to as “excited utterances” – startling events 

causing reflexive verbal reactions; with each branch requiring separate analysis.22 

Klippenstein confirmed that res gestae statements are admissible for all purposes, 

including truth of its contents. Like the co-conspirator rule, a statement made as part of 

the res gestae, is admissible against all accused, and not just the declarant.23  

5. The common unlawful design rule posits that both statements and acts of a 

member of a conspiracy/common unlawful design are admissible as substantive 

evidence against all members, provided they are made while the common unlawful 

design is ongoing and in its’ furtherance.24 Common unlawful design was directly in 

issue in this case. Contrary to the trial judge’s view, the charge does not have to be 

conspiracy.25 The gist is an agreement to perform an illegal act or achieve a lawful 

result by illegal means, and such agreements can rarely be proven by direct evidence. 

They have to be gleaned from several isolated doings,26 including statements used for a 

non-hearsay purpose such as27  original circumstantial evidence of the existence of the 

agreement; or statements that accompany and explain acts – ie. res gestae.  
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6. Statements falling within a traditional hearsay exception are prima facie 

admissible with the opponent bearing a heavy onus to show why they should be 

excluded;28 Khelawon indicating those will be in rare cases; reiterated in Blackman.29 

While corroboration and external evidence may be considered in relation to threshold 

reliability [both supporting and that which contradicts], a trial court must recognize the 

important difference between that stage and that of ultimate reliability, and the more 

limited role at the threshold stage. On the issue of ultimate reliability, potential 

corroborative evidence is to be considered in light of the evidence as a whole.30  

7. A voir dire determines disputed admissibility of evidence. Dealing with out of 

court statements, if the evidence is hearsay it is presumptively inadmissible, unless 

falling within an established exception. If not hearsay, or it is within a traditional 

exception, it is presumptively admissible provided it has relevance to an issue. Voir 

dires are distinct and separate proceedings from the trial [including judge alone trials], 

with their function being the determination of admissibility, as opposed to determining 

the merits of the case based on admissible evidence, normally by hearing the disputed 

evidence.31 Given that clear separation, evidence adduced on a voir dire is not 

admissible in the main trial unless consented to by both parties. No authority was cited 

for the propositions that: (1) disputed evidence may not be looked at upon a voir dire, 

or; (2) that relevant evidence is not admissible to provide confirmation of other evidence 

– indeed, the authority is to the contrary.32 As Paciocco and Stuesser33 point out the 

purpose of separating evidence using a voir dire is that, where there has been a timely 

objection, …it is necessary to hear the information before its admissibility can be 
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decided, with only evidence of statements proffered for their truth offending the hearsay 

rule; otherwise, evidence is admissible subject relevancy – a broad concept.34 As this 

Court has indicated, it is an expectation that the trial judges are capable of disabusing 

their minds of evidence found inadmissible;35 and the idea that there is a distinction 

between a “formal” and “informal” voir dire firmly rejected by this Court.36  

(iii) Argument 

8. The disputed texts intertwine with those between Seruhungo and Walters during 

the relevant time, the latter admitted by consent. They complete the picture of the 

events and communications among the relevant actors, in the case of the disputed 

evidence – the shooter and the deceased. They are, when the exact times are looked 

at, part of the unfolding scenario and part of both the narrative and res gestae. They 

support not only Mohammed’s evidence, but the evidence of others re the relationship 

between Seruhungo and Haidar, relevant to motive. There is no principled reason the 

texts cannot be used as confirmation. It is independent evidence, which the trial judge 

viewed as a stumbling block for the Crown. The texts, for the most part, do not contain 

assertions of fact. Put at its simplest, LL was told to tell Haidar to meet at Lewis Estates 

to smoke dope; the exact opposite of the truth, for the fulfilled intent was to shoot 

Haidar.  

9. Notably, in the texts sent during the relevant time, LL told Haidar he was not with 

AK having argued with him. Mohammed’s evidence was that the plan was for LL to call 

Haidar to tell him he wasn’t with Seruhungo anymore and to come smoke dope with him 

and Boldt. The text was confirmation of an important aspect of the suspect evidence, 

including that the plan was implemented. It confirmed evidence of motive, as LL was 
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trying very hard to reassure Haidar the Seruhungo would not be present. There is clear 

reference to “buddy” feeling aggrieved because of money owed by Haidar.  

10. Part of Mohammed’s evidence was that there was a change of plan from 

Winterburn to Lewis Estates, with the disputed texts confirming that. Walter’s evidence 

was that he and Haidar waited for a while for LL and Boldt to arrive and, lo and behold, 

at the material time the deceased was texting asking how long they were going to have 

to wait; also confirmatory of Mohammed’s version that the four in his party were 

discussing things before meeting. 

 



Ground F: The trial judge erred in law in determining the legal elements of party 

liability pursuant to ss. 21(1)(b), 21(2)(c), and 21(2) of the Criminal Code of 

Canada 

i) Introduction 

1. The trial judge agreed that the three avenues of party liability were possibilities,1 

but that providing a gun was insufficient unless it was for the purpose of committing the 

offence charged;2 in this case manslaughter. In his view, both intent and knowledge 

must be proven; requiring intent to assist the shooter in the commission of the crime, 

plus actual knowledge of the specific intent of the shooter to commit the crime.3 He 

thought that s. 21(2) requires that the accused knew that the commission of “the” 

offence [manslaughter] would be a probable consequence,4 and there had to be 

evidence that the gun was provided to LL specifically to cause bodily harm.5 The trial 

judge, in light of the above, concluded that, while the circumstances were suspicious, it 

did not satisfy the burden of proof.6  

ii) Essential Elements of Party Liability 

2. During a sequence of events committed by two or more, it is possible for an 

accused to offend as a party.7 The physical component may be any act, word, or 

gestures done before or during the commission of the offence.8 Alternative theories can 
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be advanced by the Crown provided that the evidence vests an air of reality to each 

alternative.9  

3. “Aiding” and “abetting” are distinct concepts, to be kept separate.10  Aiders assist 

or help, including furnishing the means to commit a crime; even if not present when the 

physical acts are carried out.11  Abettors instigate, promote, procure, or encourage the 

commission of a crime.12  Intention in common captures the commission of a collateral 

or incidental crime.13  A person is liable for an offence committed by another, which he 

knew or ought to have known [except for murder] was a probable consequence of carrying 

out an unlawful purpose.  Mutuality of motive or desire is not required;14 each forming the 

common intention is responsible for the incidental crime.15  The unlawful purpose must 

be different than the incidental crime, the distinction clear in cases such 

evading/resisting apprehension; or robbery, where someone is hurt or killed during the 

implementation of the unlawful purpose.  However, if the incidental offence is 

qualitatively more serious than that embraced by the original unlawful purpose [such as 

an assault that escalates into a homicide], that is sufficient.16  
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(iii) Knowledge and Concurrency 

4. Party liability requires subjective knowledge, or wilful blindness, that the principal 

intends to commit an offence.17  A transaction embraces a series of acts that culminate 

in death and the effort to cover up the crime.  The physical and mental elements need 

not strictly coincide, so long as there is a continuous series of acts.18  The continuous 

transaction concept has been given effect by appellate courts involving a wide variety of 

offences including murder.19  The Crown need not point to a moment in time when it 

dawned on the accused that their actions would result in death [or as in this case, 

harm]20  As Stuart21 states, it would be pedantic and ludicrous to insist that criminal 

responsibility can only arise if conduct is commenced at exactly the same time as the 

mind-set is formed.  Conduct creating a dangerous situation, or which consists of a 

series of acts culminating in offences, should be captured. 

(iv) Knowledge as Evidence of Abetting 

5. Although presence is not required, presence and knowledge can be evidence of 

abetting; a reason for non-conflation of aiding and abetting.  Dunlop & Sylvester22 makes 

clear that accidental presence [no prior knowledge] requires something more – 

encouragement; or an act of facilitation,  such as keeping watch, enticing the victim, or 

preventing or hindering escape; or being ready to assist.23  However, attendance knowing 

a crime is to be committed is potentially evidence of abetting, i.e., encouragement.24  The 
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trier of fact must direct25 his/her mind to whether presence, plus either knowledge, or other 

circumstances, suffices.26  Williams & Miller27 emphasized that not only direct evidence, but 

also any circumstantial evidence, must be considered.28 

(v) Knowledge and Consequences 

6. Knowledge that another intends something unlawful is necessary, but that is not the 

same as the party desiring or intending that a crime be committed.29  He may regret, or 

even disapprove of, the act but; armed with knowledge, nevertheless does or says 

something that assists or encourages.30  Knowledge acquired during the course of a series 

of events, plus doing something to assist or encourage, suffices; as in R v Murphy,31 where, 

there was no prior knowledge, but it was apparent that “something bad” was going to 

happen.  M was one of four men in two cars following the victim.  M would have known that 

the outcome would not be positive, but helped by guiding to a location.  He heard someone 

say “give me the “gat”, referring to a firearm.  Despite that, he continued to help and, “in 

these few short minutes”, became a party. 

7. Neither knowledge nor foresight of the details of the intended crime is required 

including:  the specific mechanism, the precise level of harm, the precise weapon, the 

precise victim, or the specific wounds.32  Nor, pursuant to s. 21(2), is it essential to prove 

knowledge of the precise incidental crime which would be committed, but rather that a type 
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of offence might be committed and that a crime of that type was committed.33  In KP,34 a 

manslaughter case, the Alta. CA confirmed that all that is required is participation and; if the 

acts are inherently dangerous and harm is objectively foreseeable, it is manslaughter.   

8. The same level of mens rea as the principal is required which, for manslaughter is 

objective foresight of the risk of non-trivial bodily harm.35  Jackson & Davy36 confirmed 

that if a party has subjective intent or foresight that death was a probable consequence it 

is murder.  It is entirely appropriate that those who participate in inherently very 

dangerous conduct should be said to have caused the objectively foreseeable results.37  

Assaults are recognized as inherently dangerous:  in Twigge,38 simply setting out to 

frighten the victim led the Sask. CA to conclude that a jury would be bound to bring in a 

verdict of manslaughter; in Dewey,39 a manslaughter conviction was upheld, where the 

assault caused the victim to fall backward and strike his head on a juke box; and 

Garrison40, where the accused threw the victim to the ground causing to him to hit his 

head, which was the fatal injury.   

(vi) Argument 

9. It is not the Appellant’s intention to duplicate what has been said under previous 

grounds, although they are related.  The prior discussed errors exacerbate an additional 

eight errors in the trial judge’s discussion of party liability.   
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10. First, while the judge delineated the three forms of potential liability, he failed to 

address the multiple pieces of accepted evidence regarding the physical acts.  Rather, 

he conflated all three by concentrating solely on what he perceived to be the mens rea 

component of party liability - knowledge and intent.  It was necessary to address 

physical participation by actions and words along the continuum of events leading to 

Haidar’s shooting.  

11. Clearly, Mohammed added in direct evidence of participation, and Cousin added 

potential admissions.  But, even leaving their evidence aside, and considering just the 

evidence admitted by consent and/or accepted by the trial judge: (a) Seruhungo had the 

handgun LL used within hours of Haidar’s shooting; (b) he was with LL during the 

relevant time; (c) he had threatened Haidar would be shot in the ass shortly before the 

killing; (d) he was angry with Haidar within hours of the shooting (e) he was texting both 

shortly before, and very shortly after the killing, indicative of knowledge and 

participation; (f) immediately after the shooting was trying to deter a witness from telling 

the truth to police, and; (g) together with LL, was involved in flight to evade police.  

Given the continuous transaction, these had to be analyzed in relation to the actus reus. 

12. Second, the trial judge held that only actual knowledge suffices, with no mention 

of wilful blindness.  It was never addressed despite concluding that Seruhungo had 

possession of the handgun used, shortly before the killing, the knowledge of animosity 

by LL toward Haidar, and the Respondent’s own animosity and prior assault upon 

Haidar.  Even if one accepts, as the trial judge did, that LL had an intense animosity 

toward Haidar, the provision of the gun shortly before the shooting, required enquiry.  

13. Third, the trial judge concluded that somehow the Respondent had to know 

whether LL intended a mere common assault, as opposed to one intended to cause 

harm.  The trial judge required that the Respondent knew the details and specific 



wounds or level of assault that LL intended to perpetrate.  That is not the correct test, 

resulting in the trial judge ignoring the true test for assessment of risk, as in Cador.41  

This is direct error in requiring knowledge of the precise injury and/or mechanism to be 

used; it is direct, concrete error in failing to apply the proper test of objective foresight of 

risk.  Indeed, the trial judge’s requirement for proof of the principal’s subjective intent to 

shoot Haidar would have made the Respondent liable for murder, not just 

manslaughter. 

14. Fourth, the defence argued that a consensual fight is lawful, but because there 

was no fight, a court cannot draw an inference as to what might have been foreseen, 

and there would have to be a finding of motive.42  That was picked up on by the trial 

judge, during submissions, who said that for aiding and abetting [again conflating the 

two] the common goal of Seruhungo and LL had to be an assault - not just a common 

assault, but one that would cause bodily harm, such as knowing that LL would shoot 

Haidar in the knee.43  For the purpose of aiding and abetting, a common goal is not a 

requirement.  What is required is that violence is to be inflicted and, from there, the 

proper question is what is reasonably foreseeable. 

15. Fifth, at several points in the decision the trial judge ponders conflict between 

Walters and Seruhungo.44  With respect, that was legally irrelevant.  The critical point 

was that there was no evidence of a consensual fight intended as between LL and 

Haidar.  Given the trial judge accepted the evidence that Haidar went to the park to 

smoke marihuana with LL, not fight; there was simply no air of reality to the suggestion 

of a consensual fight.  For this theory to have any viability at all, Seruhungo would have 
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to claim [without giving evidence] that there was going to be a fight; albeit one 

unbeknownst to Haidar.  That alone vitiates any suggestion of a lawful consensual fight, 

quite apart from the fact that he was shot, not punched.45  By being diverted by this red 

herring the trial judge never, in the result, grappled with the real issue of what is 

objectively foreseeable when one assists or encourages another who is intent on 

violence.  

16. Sixth, the trial judge became diverted from the true analysis of intent by 

determining that LL had motive to kill.  Apart from the fact that, on the evidence 

accepted by the trial judge, there was also clear evidence of current animosity and 

motive toward Haidar on Seruhungo’s part, LL’s motive is legally irrelevant to the issue 

of party liability.  The Crown not need to prove motive, and only proved absence of 

motive may be relied upon by the defence. 46  An even more basic point established by 

the Supreme Court is that in relation to party liability, intent is not to be confused with 

motive.47  LL clearly wanted to shoot Haidar and did so.  Seruhungo may also have 

wanted Haidar shot but, even if he did not, the issue for party liability is whether 

Seruhungo could objectively foresee the risk of bodily harm, not whether he desired it.  

In the absence of any evidence from him it would be difficult to see how one could not.   

17. Seventh, the trial judge had to address presence in light of the case law in 

relation to abetting.  Simply put, it was not considered.  The eighth point is related to 

this, in that the trial judge had to consider the totality of evidence - presence, the animus 

exhibited shortly before the event, the provision of the gun, the fact that a robbery was 

in fact attempted, the fact that Seruhungo was with LL both shortly before and after the 
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event, the latter as an attempt to evade the police - as evidence of participation and 

intention in common, and failed to do so. 
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