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PART I OVERVIEW 

1. On January 14, 2016, this Court granted leave to appeal pursuant to s. 40(1) of the 

Supreme Court Act.  

2. This case is about the analysis of threshold reliability in the context of two murders 

where a former co-accused witness refused to testify and the Crown sought to admit into 

evidence for its truth the witness’ hearsay statement under the principled approach. Independent, 

corroborative evidence, namely forensic evidence, cell phone evidence, witness evidence, Mr. 

Big evidence and recorded admissions from the accused of his participation in both murders and 

as the shooter in the second murder, strongly supported the truthfulness of the hearsay statement. 

Accordingly, it was admitted into evidence by the trial judge. 

3. The British Columbia Court of Appeal (BCCA) disagreed and ordered a new trial on the 

basis that the trial judge erred in his analysis of threshold admissibility and wrongly admitted the 

hearsay statement into evidence. The Court of Appeal was wrong to do so.  

4. First, the BCCA, in its review of the threshold reliability, erred in its treatment of 

corroborative evidence by (a) limiting the use of corroborative evidence only to evidence 

implicating the accused in the crimes; (b) rejecting corroborative evidence which supported the 

truthfulness of the statement but which did not directly implicate the accused in the crimes; and 

(c) limiting the contextual analysis by failing to consider the cumulative effect of all the evidence 

relevant on the question of threshold reliability. The BCCA’s treatment of corroborative 

evidence had the effect of elevating the test for threshold reliability.  

5. Second, the BCCA erred in stating that the only safeguards relate to those in place at the 

time the statement is made and erred in finding the trial judge used safeguards in his analysis of 

threshold reliability. Ultimately, the BCCA showed no deference to the factual findings and the 

admissibility decision of the trial judge. 

6. The current principled approach is both functional and contextual. It requires no 

alteration. The assessment of threshold reliability of hearsay evidence from a former co-accused 

requires no change to the law. It is in harmony with the law relating to unsavoury witnesses. 
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A. Summary of the Evidence and the Trial Proceedings 

7. Bradshaw (also known as “Paulie”) and Roy Thielen participated in the Langley, B.C. 

drug sub-culture. On March 14, 2009, Bradshaw arranged a drug meeting with Laura Lamoureux 

(also known as “Double D”). Bradshaw drove Thielen to the drug meeting near Lamoureux’s 

residence where Bradshaw waited in a car across the street while Thielen shot and killed 

Lamoureux. Five days later, on March 19, 2009, Bradshaw’s 17 year old girlfriend, Michelle 

Motola drove Marc Bontkes to Hi-Knoll Park where Bradshaw and Thielen hid waiting. 

Bradshaw shot and killed Bontkes. 

8. The police suspected Thielen and questioned him on two occasions in March of 2009. 

Thielen denied any involvement in the murders. From November 2009 to July 2010, the police 

ran a ‘Mr. Big’ undercover operation targeting Thielen. Thielen developed a friendship with an 

undercover officer, Cst. B, who posed as an employee of a fictional criminal organization. On 

May 15, 2010, during a road trip with Cst. B, Thielen was recorded stating he shot Lamoureux 

and Bontkes. However, the details provided by Thielen of the Bontkes killing were exaggerated 

and inconsistent with the forensic evidence. Thielen made no mention of Bradshaw’s 

involvement. On July 21, 2010, Thielen met with the crime boss, Sgt. D. In this conversation, 

Thielen said he shot Lamoureux and “Paulie” shot Bontkes. Later that same day, Bradshaw met 

Thielen in a hotel room. Bradshaw stated his participation in both murders and that he had shot 

Bontkes. Both men were unaware they were being video and audio recorded. Two days later, 

Bradshaw met Thielen at a park bench. Bradshaw recounted for Thielen their earlier failed 

attempt to kill Bontkes. Both men were unaware they were being audio recorded. Thielen was 

arrested on July 30, 2010. He provided statements to the police on July 30 and 31, 2010. On 

August 2, 2010, Thielen participated in a six hour video re-enactment where police drove 

Thielen to various locations, including the crime scenes, and during which Thielen related details 

of both murders and implicated Bradshaw in both murders (the re-enactment DVD/statement). 

9. Thielen and Bradshaw were initially charged on one indictment with two counts of first 

degree murder. Later, Thielen pled guilty to the second-degree murder of Lamoureux and 

Bontkes. He received a sentence of life in prison with no parole eligibility for 20 years. PIII V5, 

61(16-22) An agreed statement of facts signed by Thielen and Crown counsel was filed with the 
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court at Thielen’s sentencing. PIV V9, 89-92 The facts in the agreed statement are consistent 

with the information provided by Thielen in the re-enactment DVD. The police first approached 

Thielen about being a witness after he pled guilty. PIII V5, 62(17-24) 

10. Motola was charged separately as a young offender. She pled guilty to manslaughter.  

11. Bradshaw was tried by a judge and a jury. The Crown’s case consisted of 29 witnesses 

and 49 exhibits. Thielen was to be the final Crown witness. However, Thielen refused to testify. 

He did not recant. And he was held in contempt of court. As a result, Crown counsel sought to 

introduce into evidence Thielen’s re-enactment DVD under the principled exception to the 

hearsay rule. 

12. A voir dire was held to determine the admissibility of the re-enactment DVD. The parties 

agreed that in making this determination the trial judge could consider the evidence called to that 

point in the trial proper. PIII V4, 158(47)-159(8); V6, 95(36)-96(7) In addition, on the voir dire 

the Crown called three officers who had dealt with Thielen: Cpl. Dhaliwal, Sgt. Campbell, and 

Cpl. Dadwal. The Crown also put into evidence nine recordings and transcripts Thielen had 

given to police, including his interview with Mr. Big and the re-enactment DVD. The defence 

called no evidence on the voir dire. 

13. The trial judge ruled the statement met the test for threshold admissibility and allowed the 

Crown to enter it into evidence for its truth. Defence counsel was given a full opportunity to 

enter into evidence any of Thielen’s prior inconsistent statements or portions of those statements 

and to cross-examine police officers who participated in any of Thielen’s statements. Defence 

counsel applied to the trial judge to have Thielen’s statement to Cst. B entered into evidence for 

its truth. The trial judge ruled this statement was not admissible as it did not meet the test for 

threshold reliability. 

14. The jury was recalled. The judge gave the jury a Vetrovec warning before the jury saw 

and heard the re-enactment DVD, portions of the inconsistent statements and the cross-

examination of officers Dhaliwal, Campbell and Dadwal. The appellant testified in the defence 

case and denied any involvement. At the end of the trial, the jury convicted the appellant of two 

counts of first degree murder. 
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B. The Relevant Voir Dire Evidence 

(1) The Killing of Laura Lamoureux 

15. On March 14, 2009, Scott Barratt awoke at about 4:50 a.m. PIII V1, 33(31-36) He heard 

three quick gunshots followed by two subsequent shots. PIII V1, 29(16-43) Looking out his 

bedroom window, Barratt saw a car drive by. PIII V1, 30(2)-31(10) By this point, Barratt’s wife 

was on the phone with 911. PIII V1 30(3-4); 31(20-23 & 33-37) Her 911 call was one of three 

received starting at 4:56 a.m. Barratt went outside to the southwest corner of 202A Avenue and 

50
th

 Avenue. Lamoureux was lying on her back with a flip cell phone open and lit beside her. 

PIII V1 32(11-40); 36(18-37) Her body lay 200 metres away from her residence. PIV V1, Ex. 24, 

58(¶1-2) 

a. cell phone evidence 

16. In the five hours before she was murdered, Lamoureux’s cell phone made eight outgoing 

calls to the drug line cell associated with Bradshaw (604 866 3815). The first call was answered 

at 12:02:18 a.m. and lasted 16 seconds. This was consistent with Bradshaw selling her drugs at 

this point in time. The next two calls to the drug line were answered at 4:41:14 a.m. (for 26 

seconds), and 4:50:19 a.m. (for 20 seconds). She made four unanswered calls to the drug line 

between 4:51:46 a.m. and 4:52.21 a.m. Lamoureux’s final call to the drug line was answered at 

4:52:40 a.m. and lasted 34 seconds. PIV V1, Ex. 24, 58-60 

b. forensic evidence 

17. Seven shell casings were located on the road in the vicinity of Lamoureux`s body. PIII 

V1, 65(36-39); 103(13-23) Police retrieved a bullet that had entered a nearby residence. PIII V1, 

57(32)-59(45) The autopsy evidence established five gunshot wounds to Lamoureux’s body 

probably caused by four bullets to her head and upper body. PIII V4, 100(41)-113(25) 

(2) The Killing of Marc Bontkes 

18. At 3:47 a.m. on March 19, 2009 the RCMP received a 911 call reporting hearing six to 

eight shots from a handgun coming from the Hi-Knoll Park at about 3:20 a.m. PIV V1, Ex. 25, 65 

Gerald Peterson awoke at about 3:30 a.m. He heard three to four gunshots. He looked out his 

window and saw a small car pull out of the parking lot of Hi-Knoll Park. PIII V2, 4(20)-5(43) 

Peterson stopped at the parking lot on his way to work at 5:45 a.m. and saw a body – Bontkes’ – 
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lying behind a gold van parked in the northwest corner. PIII V2, 5(44)-7(13), 19(11-19), 87(17-

45); PIV V1, Ex. 29A, 76  

a. cell phone evidence 

19. On March 19, 2009, there were phone calls between Thielen’s cell and Bradshaw’s drug 

line cell at 12:22 a.m. (for over 3 minutes) and 1:13 a.m (for 20 seconds). The last call received 

and answered on Bontkes’ cell phone was from Motola at 3:02 a.m. There were also two calls 

between Thielen and Motola at 3:08 a.m. and 3:15 a.m. PIV V1, Ex. 25, 62-65 

b. forensic evidence 

20. Seven shell casings were found at the scene. The autopsy revealed nine gunshot entrance 

wounds to Bontkes’ head, upper body and abdomen, which may have been caused by seven 

bullets. PIII V2, 25(36-41); V4, 114(24-260, 130(3-11); PIV V1, Ex. 29A, 76 

(3) Emily Turpin 

21. Emily Turpin and Thielen lived together at the time of the murders. Turpin and Motola 

were friends. Motola introduced Turpin to Bradshaw. Since 2007, Turpin regularly bought drugs 

from Bradshaw. Bradshaw usually worked nights and she contacted him on the drug line 

number. Turpin testified that Bradshaw and Motola dated until March or April 2009. Turpin said 

their relationship fell apart after Bontkes was killed. Turpin also testified that Thielen and 

Bradshaw were friends, especially when Bradshaw was dating Motola. Bradshaw would give 

rides to Thielen, because Thielen did not drive. PIII V3, 192(7-46), 198(13-32) 

22. Turpin recalled Motola complained that Bontkes was “creeping her out” and that he had 

ripped off the drug line. Turpin heard Thielen and Motola discuss a plan to lure Bontkes into 

Motola’s vehicle to see whether he would “hit” on her. The plan involved Thielen and Bradshaw 

pretending to sleep or to be passed out in the back seat. Turpin thought that Bradshaw was 

present during this conversation. He was a pretty quiet guy and did not say anything. PIII V4, 

5(10)-6(44), 7(17)-8(1), 18(34)-20(14), 31(16)-33(10) 

(4) Dwayne Nelson 

23. Bontkes’ roommate, Dwayne Nelson testified that Bontkes was “head over heels” for 

Motola, but they did not have a sexual relationship. Nelson recounted an earlier occasion when 
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Bontkes went driving with Motola for several hours. When Bontkes returned, he told Nelson that 

Motola’s boyfriend was tied, handcuffed and knocked out on drugs in the back seat. This would 

later be referred to as the “dry run”. Nelson testified that on March 19, 2009 Bontkes received a 

call from Motola. Soon after, she arrived and picked him up in a car. This was the night Bontkes 

was killed. About five hours after Bontkes was murdered, Nelson phoned Bradshaw between 

8:00 and 9:00 a.m. on the drug line number. He told Bradshaw of Bontkes’ death and arranged to 

meet with Bradshaw at a local bar that same morning. PIII V4, 54(7)-57(4), 58(40)-60(46), 

62(14)-63(35), 68(2-11) 

(5) Same Firearm Likely Used in Both Killings 

24. Firearms expert, Daisy Wong testified that bullets and casings collected at the scenes and 

from the bodies were of the same calibre and were likely fired from a Colt .45 semi-automatic 

pistol with a magazine which typically holds seven cartridges. Ms. Wong determined that the 

casings from both scenes were all fired from the same firearm. But Ms. Wong could not identify 

the bullets from the Lamoureux scene as having been fired from the same firearm as had fired 

the bullets from the Bontkes scene. She testified that one explanation for the casings but not the 

bullets from both scenes matching a single firearm, was that the firearm had been thoroughly 

cleaned between the two shootings. PIII V3, 26(14-26), 38(4)-40(13) 

(6) Thielen’s Statements and Meetings 

25. The police investigation, the undercover operation and Thielen’s arrest resulted in nine 

recorded statements from him. Bradshaw participated in two of these statements: the Best 

Western Hotel and the Bothwell Park meetings. The final statement was the re-enactment DVD. 

a. Statement to Cpl. Grant - March 18, 2009 

26. Several days after Lamoureux was murdered, Cpl. Grant interviewed Thielen at his 

residence. Thielen said that he had not seen Lamoureux for two months and was at home on the 

night of the murder. PIV V4, Exs. 45 & 45A, 18, 24-25 

b. Statement to Cpl. Li - March 25, 2009 

27. Thielen was a passenger in a car stopped by police at 3:30 a.m. on March 25, 2009. He 

was wearing a bullet proof vest and carrying a ski mask en route to kill another. Police located 

two loaded shotguns in a bag in the trunk. Thielen was arrested for three firearms-related 
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offences. Cpl. Li interviewed Thielen regarding these offences later the same day. Thielen said 

very little. He told Cst. Li that he had been wearing the bullet proof vest since Lamoureux was 

murdered. PIII V3, 67(1)-71(46); PIV V9, Exs. I & K, 67-68 

c. Statement to Cst. B. – May 15, 2010 

28. On May 15, 2010, Cst. B and Thielen drove from Edmonton to Calgary. This three-hour 

trip was audio recorded. The conversation between the two men was far ranging. It was not a 

conversation wherein Thielen was told to tell the truth and to provide accurate details of the 

crimes. 

29. Thielen told Cst. B that he shot Lamoureux and Bontkes with a Colt 45. Thielen 

described forcing Bontkes to kneel and to place his hands on his head. Thielen knelt down beside 

him, hugged him and whispered in his ear for 40 minutes, caressed and stroked his head and 

kissed his ear. Thielen said Bontkes lost control of his bowels in his pants. Thielen said he made 

Bontkes apologize to Motola, and Thielen told Bontkes he would not kill him. Thielen said he 

stood behind Bontkes’ head and decided the first shot would go into Bontkes’ head and out his 

right eye. Thielen said he emptied all the rounds into Bontkes’ body, and Motola ran up and fired 

one round into Bontkes’ groin. There was no forensic evidence that Bontkes was shot in the 

groin. PIII V3, 173(11-17), 174(30)-175(19); PIV V4, Exs. 46 & 46A, 115-116 

30. During the trial in front of the jury and before the voir dire, defence counsel cross-

examined Cst. B on the May 15, 2010 statement. PIII V3, 168-183 

d. “Stimulation” of Bradshaw and Motola – July 20, 2010 

31. On July 20, 2010, the day before Thielen met with Mr. Big, Cpl. Dadwal and a female 

officer conducted a “stimulation” of Bradshaw and Motola. At 4:39 p.m. the officers approached 

Bradshaw at a mall, advised him he was a suspect in the murders and suggested he give Motola 

permission to speak with them. At 6:07 p.m., the officers spoke to Motola at a gas station. 

Motola phoned and spoke to Bradshaw on the drug line number. PIII V4, 70(9)-75(19), 144(27)-

145(29); PIV V2, Ex. 43A, 98-100  
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e. Statement to Mr. Big – July 21, 2010 

32. On July 21, 2010, Thielen met with an undercover police officer, Sgt. D posing as the 

crime boss. Prior to the meeting, Cst. B urged Thielen to be truthful and honest in speaking to 

Mr. Big. During the meeting, Mr. Big impressed upon Thielen the need to tell the truth and to 

provide a full and detailed history of the murders. Thielen responded by telling Mr. Big that he 

(Thielen) had shot Lamoureux with a handgun multiple times, and Paulie shot Bontkes with the 

same handgun days later. Thielen said he carefully cleaned the gun between the shootings. When 

Mr. Big said Thielen had told another member of the organization that Thielen had shot Bontkes, 

Thielen replied that he did not remember saying this, but if he did, it was not the truth. PIII V3, 

131(9-29), 177(24)-178(33); PIV V8, Exs. G & H, 87, 90-106, 125-127, 130, 138 

33. The Mr. Big statement coincided with what Thielen later said in his re-enactment DVD. 

However, one detail was different. Thielen told Mr. Big that after Paulie shot Bontkes, Motola 

took the gun and fired several shots at Bontkes. PIV V8, Ex. G, 130 

f. Best Western Hotel Meeting with Bradshaw – July 21, 2010 

34. On July 21, 2010, after his meeting with Mr. Big, Thielen arranged for Bradshaw to meet 

with him at room 159 at a local Best Western Hotel. Neither Thielen nor Bradshaw knew their 

meeting was being video and audio recorded. 

35. Upon entering the hotel room, Bradshaw went into the bathroom where he and Thielen 

remained for approximately eight minutes. There was no video or audio coverage while they 

were in the bathroom. The sound of running water from the bathroom tap prevented a clear 

recording. Cst. B phoned Thielen with the purpose of moving Thielen and Bradshaw to the main 

part of the hotel room where they could be captured on video and audio. PIII V3, 134(6)-135(35) 

36. Bradshaw and Thielen left the bathroom and came into the bedroom. Their ensuing 

conversation included the following comments: 

a. Bradshaw admitted to being present at Lamoureux’s murder and parking the vehicle, 

which he identified as a black Cobalt. He implicitly acknowledged Thielen killed 

Lamoureux. Bradshaw further stated that Thielen did not touch anything. This was 

consistent with absence of forensic evidence linking Thielen to the murder. Bradshaw’s 

comments were all consistent with Thielen’s re-enactment description of where 

Bradshaw was parked – almost directly across the street from where Lamoureux was 

shot. It was a spot where Bradshaw would have had a clear and close view of the 
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shooting and the nearby houses from which a resident could have seen Thielen if 

looking out the window. Bradshaw said that the police did not have anything on them 

and he reached over to the wooden table and knocked twice with his hand: 

Thielen: ‘Kay, remember like my first one, Double ‘D’? 

Bradshaw: Um-hm. 

Thielen: Right? When you parked, right. Is there anybody that could have seen me? 

Bradshaw: Houses. 

Thielen: What? 

Bradshaw: The houses around us. 

Thielen: Right. 

Bradshaw: And they said they saw a white Acura leaving. 

Thielen: Exactly. 

Bradshaw: Right, we were in the black Cobalt.  

Thielen: … there’s nothing I touched, right? 

Bradshaw: No, that’s a tactic. 

Thielen: That’s a tactic?  

Bradshaw: Yeah. That’s what I think. My personal opinion. ‘Cause if they had anything 

fuckin’, (knocking sound) like that- 

Thielen: Yeah 

Bradshaw: -pff- 

Thielen: There’s nothing man. 

PIV V2, Exs. 39 & 39A, 51(1196)-52(1214); Emphasis Added 

 

b. Regarding the Bontkes’ murder, Bradshaw admitted they arrived by car, they wore 

gloves, they pulled the gun out and cleaned the shells then put it back together and 

waited. He also acknowledged the presence of a van which they did not touch. Thielen 

queried whether Motola did the last shot. Bradshaw clarified that Motola was there in 

the vehicle but because of where she was situated, she did not see who fired the gun. 

She thought it was Thielen when in fact it was him, Bradshaw. In describing why 

Motola could not see anything, Bradshaw indicated with his hands that she was sitting 

at the wheel of the vehicle and that he and Thielen were behind her: 

Thielen: On the second one, did we touch the van? 

Bradshaw: No, we had gloves on the whole time. 

Thielen: ‘Kay. 

Bradshaw: As soon as got out of the car, gloves. And then we pulled the piece out. 

Cleaned all the shells off. Put everything back together and waited. And then 

there’s fuckin’ ... 

Thielen: But Michelle didn’t do the last ... did she? 

Bradshaw: She was there, but she didn’t see shit. She didn’t see what happened, she 

thought it was you. She didn’t even know it was me. 

Thielen: Okay. 
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Bradshaw: So, she’s fuckin’, even if she wanted to, she couldn’t even tell it straight, 

because of that advantage because she was (smacking sound) we were over 

here, right? She’s sitting her like this and this ... everything’s going on over 

here. She doesn’t know. She doesn’t know anything for sure.  

PIV V2, Exs. 39 & 39A, 52(1219)-53(1233); Emphasis Added 

 

c. Bradshaw admitted that they were at his house before the Bontkes murder and returned 

afterwards to hide the gun. He also agreed that Thielen retrieved the gun later and then 

got rid of it. Finally, Bradshaw said he burned his shoes afterwards. This was an 

implicit admission that he destroyed evidence that might have linked him to the crime 

scene: 

Thielen: Where were we before that? Where were we after that? 

Bradshaw: My house. 

Thielen: And before, at your house, right?  

Bradshaw: All my house. 

Thielen: Both times?  

Bradshaw: Both. Before and after. We stashed the thing in my house, took all the shit, 

you fuckin’ left with it. You walked over to the fuckin’ .... 

Thielen: And then I came back and got it later.  

Bradshaw: Yeah. 

Thielen: … got rid of it, right?  

Bradshaw: The pieces that were missing were my shoes and I burned them personally.  

PIV V2, Exs. 39 & 39A, 53(1239-1249); Emphasis Added 

 

d. Bradshaw described his interactions with police officers. Bradshaw said he had not 

talked to anyone about “it”, and he had been hearing so many things but it was hearsay. 

Bradshaw then stated that Motola did not know anything about the Lamoureux murder 

but she knew for a fact who was present at the Bontkes murder. Bradshaw also stated 

that they both went to Bradshaw’s house after the Bontkes murder but he dropped 

Thielen off at Thielen’s house after the first murder because he (Bradshaw) was 

working that night:  

Bradshaw:  -about me, blah, blah, blah. Fuckin’ everybody’s saying … whatever, that’s 

hearsay. That doesn’t make a fuckin’ difference … to nothing … anyone that 

even has a half fuckin’ I know, is Michelle. The only one. Because she knows 

for a fact who was there, that’s it. And it can only be one or the other. 

Thielen:  On the one, on the one, that’s it. 

Bradshaw: Yeah, only on that one. Right? She doesn’t know shit about the first one. 

Thielen:  And so after both of them we went to your house? 

Bradshaw: Uh-hm. No, not after the first one. 

Thielen:  Where’d we go? 

Bradshaw: I think we went to your house after the first one. 
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Thielen: And you just dropped me off? And you kept goin’ on right?  

Bradshaw: I think I was working. 

Thielen: Yeah.  

Bradshaw: Yeah.  

PIV V2, Exs. 39 & 39A, 56(1303-1314); Emphasis Added 

 

e. Later in the conversation, Bradshaw appeared to agree that he worked the night of 

Lamoureux’s murder. He agreed his own vehicle was not working properly and he used 

“the bitch’s [black] car”. Bradshaw also mentioned that Thielen left things in the 

vehicle. This was consistent with Thielen telling the police that he forgot his 

Blackberry in the vehicle that night:  

Thielen: Okay. There’s nothing, nothing we’ve gone through already we can, that I 

haven’t nailed on the button. Like, we didn’t, the day that the first one 

happened, what were we doing before that? You were working, we were 

driving around. And then remember, we were fuckin’ zig zagging you were 

meeting people. That was the day your car wasn’t running properly. 

Bradshaw: Yeah, I had uh, what’s her name’s car. 

Thielen: Yeah. 

Bradshaw: The bitch’s car. 

Thielen: Yeah. 

Bradshaw: The black one.  

Thielen: ‘Kay. 

Bradshaw: And you left those things in there. Those things that fuckin’. 

PIV V2, Exs. 39 & 39A, 60(1408-1419); Emphasis Added 

 

f. Bradshaw agreed that they did not really have a plan for murdering Lamoureux. He 

stated that he had sold her dope and then she wanted to trade it back. He also agreed or 

at least does not contest that he dropped Thielen off when meeting Lamoureux and then 

picked Thielen up afterwards:  

Bradshaw: Yeah, we used that bitch’s car. Before I picked you up. I think you were just 

getting ready weren’t you? 

Thielen: Yeah, well we didn’t- 

Bradshaw: … 

Thielen: -really hatch a plan.. 

Bradshaw: … 

Thielen: We didn’t really have that one planned did we? It was just kinda on a whim 

remember? 

Bradshaw: Maybe-. 

Thielen: You went-  

Bradshaw: -and she called me- 
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Thielen: -you went, you went and sold her dope and then she wanted to trade it back. 

Bradshaw: Yeah. 

Thielen: And then, ‘cause I wasn’t with you went and met her and you picked me up 

from somewhere out in the area. 

Bradshaw: Okay. 

PIV V2, Exs. 39 & 39A, 60(1424)-61(1439); Emphasis Added 

37. The Best Western hotel room video tape was played for the jury as part of the Crown’s 

case before the trial judge considered it in the voir dire. PIII V3, 140-143, 146-151 

g. Bothwell Park Meeting with Bradshaw – July 23, 2010 

38. On July 23, 2010, Cst. B drove Thielen to Bothwell Park to meet Bradshaw. Bradshaw 

and Thielen sat on a bench that was outfitted with a recording device. PIII V3, 136(13)-137(10) 

39. Thielen could not remember the details of the “dry run”. Bradshaw reminded him that 

they were in the back seat of a vehicle driven by Motola. Thielen was lying on the floor under a 

jacket with a firearm referred to as the “bitch” when they picked up Bontkes. Bradshaw took 

responsibility for the failed “dry run”. He said it was his fault because he was supposed to “string 

up” Bontkes, and Thielen was supposed to put “the bitch” on him. Instead, they dropped off 

Bontkes where they had picked him up. PIII V3, 112(2-11); PIV V2, Exs. 40 & 40A, 73(133)-

75(198), 76(210-222), 77(247)-78(257) 

40. Although the Bothwell Park conversation focused largely on the dry run, Bradshaw also 

made comments that support Thielen’s description of what happened on the nights of the 

murders:  

a. When Thielen asked where he could find the “Toyota Corolla”, Bradshaw corrected 

him, saying it was a black Cobalt. He told Thielen this car was in downtown Langley. 

When asked where, Bradshaw said “Don’t know. I don’t give a shit, but I know where 

she lives, she moved back in with her parents and I don’t talk to her anymore”. PIV 

V2, Exs. 40 & 40A, 79(284)-80(305) These comments refer to the vehicle Bradshaw 

drove when Lamoureux was murdered. 

b. Referring to Motola and Bontkes, Bradshaw said “she was workin’ on one of the 

nights that she worked”, and she was talking about “him”, and “he started callin’ us”. 

Bradshaw also mentioned that “he” was “jacking” lines. These comments are 

consistent with Thielen’s re-enactment statement that Bontkes had ripped off drug 

lines, and Bontkes had called Motola, who was working selling drugs, and this led 

them to plan and carry out Bontkes’ murder that same night. PIV V2, Exs. 40 & 40A, 

76(201-210) 
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c. Bradshaw said “after”, Thielen grabbed “the phone … all that shit”. PIV V2, Exs. 40 & 

40A, 74(175)-75(179) This comment by Bradshaw was consistent with Thielen telling 

police that he took Bontkes’ phone and keys after the murder. 

d. Thielen expressed fear that someone might have seen them with “him”. Bradshaw said 

there were “no other eyeballs on that one”, but that “the only other people that saw us 

together was a construction crew”. He said the crew was on 32th Avenue, and recalled 

how they were driving across 32 Avenue and hit 176
th

 Street, at which point “the car 

died”. PIV V2, Exs. 40 & 40A, 81(344)-82(362) These comments are consistent with 

the route Thielen said they drove after the murder and with their car breaking down on 

176
th

 Street.  

The police confirmed that on the date and at the time of the Bontkes murder, a 

construction crew was working on 32
nd

 Avenue which had slowed down traffic. PIII 

V5, 18(7-22) 

e. When Thielen expressed concern that they may be arrested, Bradshaw said he was 

confident this would not occur, because the police lacked the evidence. Bradshaw also 

suggested that they use a false story according to which he “didn’t even know you 

guys at the time” and he only met them at a bar a month or so later. PIV V2, Exs. 40 & 

40A, 78(271)-79(278), 82(367-370) 

41. The audio of the meeting in Bothwell Park was played for jury as part of the Crown’s 

case before the voir dire. PIII V3, 152(30)-153(47) 

h. Statement to Cpl. Dhaliwal - July 30, 2010 

42. The police arrested Thielen on July 30, 2010 and charged him with the first-degree 

murder of Lamoureux and Bontkes and the attempted murder of another. Cpl. Dhaliwal 

interviewed Thielen later the same day after he had twice spoken to a lawyer. Thielen initially 

denied any involvement in the murders. But when confronted with his conversation with the 

crime boss, Thielen ultimately identified the participants in the murders using numbers rather 

than names and described both murders in detail. Number 1 drove the car for the Lamoureux 

murder and was the shooter at the Bontkes murder, and Number 2 drove Bontkes to the site 

where he was killed. PIV V5, Ex. C, 123(4961-4962), 130(5158)-137(5383); V6, 30(7781), 

77(8742-91(9107) The details provided in this interview were substantially consistent with the 

re-enactment DVD. 

i. Statement to Sgt. Campbell - July 31, 2010 

43. Sgt. Campbell took another statement from Thielen the next day. At the start of the 

interview, Thielen explained he had not provided the full story to the police the day before and 
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regardless of the consequences, he wanted to do so. When Sgt. Campbell provided the police 

cautions, Thielen said he expected what he said would be used against him and he did not see 

himself ever getting out of jail. Thielen said he and the others had done wrong and were involved 

for their own greed and the victims did not deserve to die. PIV V7, Ex. E, 2-12  

44. Thielen directly named Bradshaw and discussed the events leading up to the murders and 

the murders themselves. PIV V7, Ex. E, 100-113, 121-124, 180-182. In this interview, Thielen 

offered to go to the crime scenes to refresh his own memory and to further explain to the police 

how the two murders happened. The details of this statement were substantially consistent with 

the re-enactment DVD. 

j. Re-enactment DVD to Cpl. Dadwal - August 2, 2010 

45. The re-enactment DVD is a six-hour audio and video recording in which the police drove 

Thielen to different locations, including Bradshaw’s residence and the murder scenes, and in 

which Thielen recounted details of both murders. The DVD captured all conversation, a side 

view of Thielen’s face when he was inside the police vehicle and his full face and body as he 

walked around the different locations and the crime scenes. 

46. At the beginning of the statement, the police provided Thielen with the primary and 

secondary cautions and confirmed he had received legal advice. Thielen said he was going 

against his lawyer’s advice. The re-enactment was his idea. He chose to make sure that the right 

people were held responsible for the right things. Thielen said he made mistakes and this was 

how he was going to right them. He added he was “not getting anything in trade for this”, and if 

anything, he was making it worse for himself and the other people involved, but it was the right 

thing to do. PIV V3, Exs. 44 & 44A, 11-12, 60-61 

47. Thielen explained that “the rips” were plaguing the drug business run by his boss Wade, 

for whom Thielen acted as an enforcer, and Lamoureux and Bontkes were thought to be 

implicated. Thielen said he and Bradshaw worked for rival crews, but the two of them got along 

and did not care. Exs. 44 & 44A, 68, 128-130, 165-176 

48. Thielen provided many details regarding the Lamoureux murder, including the following:  

a. Bradshaw drove Thielen to Billy Fisher’s house to get bullets for the Lamoureux 

murder. Exs. 44 & 44A, 66-68 
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b. There was no plan to kill Lamoureux that night. Thielen was with Bradshaw as he 

made drug sales. Bradshaw drove a Cobalt that he borrowed from a crack head in 

Langley, because his Chrysler Concorde kept breaking down. Exs. 44 & 44A, 72-74, 

146-148  

c. Bradshaw received a call from Lamoureux at about 2:00 a.m. She wanted to buy 

“speed”. Bradshaw dropped Thielen off at a park and made the sale without him. 

Lamoureux wanted to kill Thielen and would “freak out” if she saw him. Bradshaw 

picked up Thielen from the park about 20 minutes later. Exs. 44 & 44A, 72-74, 81 

d. Later that same night, Lamoureux called Bradshaw wanting to trade the drugs she had 

bought earlier. Bradshaw said to Thielen, “This is your chance. There’s your hit right 

there.” Exs. 44 & 44A, 73 

e. Bradshaw drove Thielen to Lamoureux’s neighbourhood and parked across the street 

from where the murder happened. Thielen directed the police to this precise spot 

which on the video appears to be almost directly across the street from where 

Lamoureux’s body was found. Exs. 44 & 44A, 74-75, 87-89  

f. Thielen got out of the car and walked up the street. Thielen believed Lamoureux called 

Bradshaw and asked where he was, and Bradshaw told her he was a couple of blocks 

away and to hurry up. Thielen walked as far as the first house on 203
rd

 Street, near the 

hedge. He checked his gun to make sure there was one in the breach and the safety 

was off. Then he walked back very slowly towards the corner. He noted the hedge was 

cut differently and the grass was wet and green at the time of the killing, not burned 

like it was in the video. Exs. 44 & 44, 74-75, 88-89  

g. Thielen could hear Lamoureux’s boots clicking as she ran with cell phone in hand 

towards Bradshaw’s car. He intercepted her on the street and pulled out his .45 gun. 

As he walked towards her, she began walking backwards. Thielen fired three shots 

into Lamoureux’s chest and she fell backwards onto her back. For the last two shots, 

he stood over her and fired into her head. Thielen fired until the gun was empty. All of 

the shots were in the direction of a nearby house and a bullet may have struck the 

house. Exs. 44 & 44A, 74-75, 85-91 

Police located a bullet in the wall of this house.  

h. Lamoureux had her cell phone in her hand when he shot her. Thielen saw the blue 

light of her phone and heard it hit the ground. Thielen described the positioning of her 

body. Exs. 44 & 44A, 87-90 

Police scene evidence supported Thielen’s description of the location of the body and 

the cell phone.  

i. Thielen ran to Bradshaw’s car. They started ripping it down the street. 

Exs. 44 & 44A, 74, 89-92  
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j. Bradshaw drove them to Bradshaw’s house and then drove Thielen home. At his 

home, Thielen fully cleaned the gun. Exs. 44 & 44A, 72, 92 

Cleaning the gun was one of the explanations the firearms expert gave as to why the 

casings from each crime scene matched but the bullets did not. 

k. Thielen committed the murder for several reasons. Lamoureux and Sigurdson had 

kidnapped, tortured and sexually assaulted Motola. Lamoureux was threatening him. 

She along with two men had jumped him with hammers and she was also robbing lines 

with Bontkes. Thielen believed Wade would pay him for the murder, because 

Thielen’s job was to enforce the lines. Exs. 44 & 44A, 75-76, 97-98, 158-159, 180 

49. Thielen discussed the plan to kill Bontkes known as the “dry run”:  

a. Bontkes was calling Motola and trying to “hook up” with her. Bradshaw was upset. 

b. Thielen used a Mossberg pistol grip pump shotgun which he and Bradshaw called “the 

bitch”. Exs. 44 & 44A, 18, 101 

c. The plan was for Thielen to lie on the vehicle floor in the back with his head by the 

driver’s seat and a jacket covering him. Bradshaw would be in the back seat looking as 

though he was asleep on drugs. Motola would pick up Bontkes and drive to a rural 

area. Bradshaw would then grab Bontkes, Thielen would put the gun on him, and 

Bradshaw would do the shooting. Exs. 44 & 44A, 101 

d. They carried out the plan, but Bradshaw did not grab Bontkes. Instead, Bradshaw 

acted like he was waking up, so Motola dropped off Bontkes. Bradshaw did not go 

through with the plan, because he feared for Motola’s safety. They picked up Bontkes 

and dropped him off at the same place, a Canadian Tire parking lot across from the 

trailer where Bontkes lived. Exs. 44 & 44A, 102, 143-145, 153  

50. With respect to the Bontkes murder, Thielen gave the following details:  

a. The .45 calibre handgun was used in both murders.  

The firearms expert testified the casings and bullets at both scenes were all from a .45 

calibre weapon and likely a Colt semi-automatic handgun.  

b. There was no plan to kill Bontkes on March 19, 2009. Thielen, Bradshaw and Motola 

were in Bradshaw’s Chrysler Concorde when Bontkes called Motola wanting to “hook 

up”. She told him that she was working alone and a customer wanted to buy dope at 

Hi-Knoll Park. She told Bontkes she wanted him to come with her, because she was 

scared. Exs. 44 & 44A, 104 

Police found a small package of what appeared to be drugs near Bontkes’ hand.  

c. Motola drove Thielen and Bradshaw to the Hi-Knoll Park parking lot. There was a 

gold minivan with a “new driver” sign on it. Once Thielen and Bradshaw had checked 
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to make sure no one was inside the minivan, they told Motola to pick up Bontkes. Exs. 

44 & 44A, 104 

Photos of the Bontkes’ scene showed a gold minivan with a “new driver” sign. 

d. Thielen and Bradshaw hopped the wooden fence and stood under a tree, as it might 

have been raining a bit. Thielen ejected the clip from the gun and they wiped the shells 

with a bandana and put them back in the clip. Next, they hopped back over the fence 

and got into position. Thielen sat on a log by the minivan. Bradshaw was crouched by 

the front of the minivan. Exs. 44 & 44A, 104-105, 113-115  

e. Motola returned with Bontkes. Motola stayed in the vehicle and Bontkes got out. 

Bradshaw ran around to where Bontkes was standing and shot him. Thielen was 

unsure which side of the minivan Bradshaw had run around to reach Bontkes, or 

whether he ran in front of or behind Thielen. It happened very quickly and the parking 

lot was dark. Exs. 44 & 44A, 104-105, 115, 117 

f. A lot of the shots were fired in a downward motion, because Bontkes went down right 

away. Thielen did not know where Bontkes was hit or how many bullets hit him. The 

gun had run out of bullets. Exs. 44 & 44A, 115, 117 

g. Thielen and Bradshaw jumped in the vehicle. Thielen took the gun and closed the 

breach.Thielen then got back out of the vehicle, looked inside Bontkes’ pockets and 

took his cell phone and keys before they left. Exs. 44 & 44A, 105, 115, 118 

h. Thielen showed the police the approximate location where Bontkes died in relation to 

the edge of the lot and the minivan. Exs. 44 & 44A, 114-115, 117 

i. Motola did not get out of the vehicle. Thielen did not believe she had a clear view of 

the shooting, because of where the vehicle was parked. Thielen had originally thought 

Motola got out of the car, because she had wanted to fire a shot. However, Bradshaw 

told him this did not happen. Exs. 44 & 44A, 116-117 

j. While at the parking lot during the re-enactment, Thielen noted some brush had grown 

up since the time of the murder and some logs that had been near the minivan were 

now broken. Exs. 44 & 44A, 112-113 

k. Thielen described the return route to Bradshaw’s house after leaving the parking lot. 

The vehicle temporarily broke down on 176
th

 Street, at which point Thielen threw 

Bontkes phone into a roadside ditch after removing the battery. Bradshaw drove the 

vehicle once it restarted. Exs. 44 & 44A, 105-106, 115-121, 122, 124-125 

Thielen’s description of turning left on exiting Hi-Knoll Park was consistent with 

Patterson’s evidence. 

l. Although Thielen could no longer remember, Bradshaw had told him that during the 

drive after the murder a construction crew had been working on 32
nd

 Avenue, which 

had slowed down traffic. Exs. 44 & 44A, 120-121 
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Police confirmed a construction crew was working in this area at that time.  

m. When they got back to Bradshaw’s residence, Thielen hid the gun in a particular 

hiding spot under the sink. Exs. 44 & 44A, 27, 29, 31-32, 125 

The police located a hidden area under Bradshaw’s kitchen sink. 

n. Thielen later retrieved the gun from under Bradshaw’s sink. On instructions from his 

boss Wade, Thielen sold the gun to Steven Lambert for $1200 and who in turn sold it 

to some Asian gangsters. Exs. 44 & 44A,32-33, 125-126, 132-133, 176-178 

C. The Trial Judge’s Admissibility Ruling on the Re-enactment DVD 

51. The trial judge reviewed the law. PI V1, Voir Dire #1, 6(¶14)–11(¶21) Necessity was not 

in issue and easily established: Thielen had refused to be sworn and so was unavailable as a 

witness. 12(¶23) 

52. As for threshold reliability, the trial judge examined the circumstances in which the 

statement was taken and whether its truth and accuracy could be supported by extrinsic evidence. 

12(¶25) The judge appreciated that Thielen had made prior statements that were inconsistent 

with respect to Bradshaw’s role in the Bontkes murder, most especially the statement to Cst. B. 

12(¶28)-13(¶33) He also appreciated that Thielen could not be cross-examined, particularly 

regarding motive, the prior inconsistent statements and his character 14(¶37-38). Nonetheless, 

the trial judge held that the Crown had established threshold reliability. 18(¶54) The re-

enactment statement was the culmination of a series of statements. It was voluntarily given and 

incriminating in the sense of being against Thielen’s own interests and without promise, 

inducement or hope of reward. Thielen had received legal advice and so was aware of his rights 

and the consequences of making the statement. 15(¶40-41) There was extrinsic corroborative 

evidence from the Mr. Big meeting 17(¶53); the Best Western and the Bothwell Park meetings 

15(¶43) & 16(¶48)-17(50); the forensic evidence collected from the crime scenes 16(¶45-46); 

Crown witnesses, Nelson and Turpin 16(¶47) & 17(¶52); and cell phone records 17(¶51). 

53. Having concluded that threshold reliability was established, the trial judge went on to 

hold that the probative value of the re-enactment statement was not outweighed by its prejudicial 

effect. The statement’s probative value derived from the strength of the corroborating evidence. 

And prejudice could be alleviated by defence counsel’s cross-examination of certain police 
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officers regarding Thielen’s inconsistent statements, his bad character and his possible motive to 

lie. The trial judge further held that any inconsistent statements could be put before the jury by 

the defence. Finally, he noted that although the re-enactment statement was not made under oath, 

it was videotaped and could be viewed by the jury. The trial judge was satisfied that the re-

enactment DVD along with the other evidence, the jury would be able to assess ultimate 

reliability. 19(¶55) – 20(¶62) 

D. The Continuation of the Crown’s case after the Re-enactment DVD Ruling 

54. After making his ruling, the trial judge provided the jury with mid-trial instructions 

explaining that the re-enactment DVD would be admissible for its truth, but warning them of the 

hearsay dangers surrounding such evidence and also cautioning them to be extremely cautious 

about accepting this evidence given Thielen’s unsavoury character. PIII V6, 2(31)-3(43), 12(23-

35), 20(43)-21(28) 

55. The Crown then called Cpl. Dadwal as a witness, and through him played the entire re-

enactment DVD for the jury. Both the DVD and the transcript were made Exhibits 44 and 44A. 

PIII V6, 7-15, 22-24 

56. Cpl. Dadwal testified that Thielen identified Bradshaw’s house in the re-enactment DVD. 

Thielen showed the police the hidden compartment under the sink. He also provided other details 

of the layout of Bradshaw’s residence which were confirmed by the police. PIII V6, 9(2-16), 

24(36)-25(31) 

57. Defence counsel cross-examined Cpl. Dadwal to bring out that: (i) the re-enactment DVD 

was not taken under oath; (ii) it was a “pure-version” statement, elicited through open-ended 

questions, and although Cpl. Dadwal at times asked for clarification, he did not confront Thielen, 

because he had no reason to do so; and (iii) several individuals mentioned in Thielen’s statement 

as having engaged in illegal activities were not charged in connection with the homicides. PIII 

V6, 28(15)-33(38) 

58. Next, Thielen’s March 18, 2009 audio statement to police was played for the jury and 

was entered as an exhibit along with its associated transcript. It was to be used only as a prior 

inconsistent statement and not for the truth of its contents. PIII V6, 35-38  
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59. The March 25, 2009 statement was not an exhibit at trial but the jury heard details during 

the cross-examination of police officers. 

E. The Trial Judge’s Admissibility Ruling on Thielen’s Statement to Cst. B 

60. At this point, the defence applied to have Thielen’s May 15, 2010 statement to Cst. B. 

admitted for its truth and not simply as a prior inconsistent used to assess Thielen’s credibility 

and the reliability of the re-enactment DVD. The trial judge ruled the statement did not meet the 

test for threshold reliability and could not be admitted for its truth. It was admitted solely as a 

prior inconsistent statement for the jury to assess the credibility of Thielen’s re-enactment DVD. 

PIII V6, 40-50; PI V1, Admissibility Ruling, 25(¶11)-26(¶13) 

F. The Continuation of the Crown’s case after the Ruling on the Statement to Cst. B 

61. When the trial resumed, an hour and 16 minutes of Thielen’s May 15, 2009 audio-

recorded statement to Cst. B. was played for the jury. The recording and the associated transcript 

were made exhibits. The jury was instructed that this statement and all other statements from 

Thielen, other than the re-enactment DVD, were admissible only to assess the credibility of the 

re-enactment DVD and not for their truth. PIII V6, 53-57 

62. The next Crown witness was Sgt. D., who played Mr. Big. The defence cross-examined 

Sgt. D. to elicit several pieces of information that Thielen had provided during the Mr. Big 

meeting. But defence counsel did not play any parts of the Mr. Big video for the jury or seek to 

have the video or the associated transcript entered as trial exhibits. PIII V6, 61-72 

63. The Crown then called Cpl. Dhaliwal, the officer who interviewed Thielen on the day of 

his arrest. In cross-examination, defence counsel elicited several statements Thielen had made 

during the interview. However, defence counsel did not play any parts of the interview for the 

jury or seek to have the video or the associated transcript entered as trial exhibits. PIII V6, 77(3)-

87(40) 

64. Following Cpl. Dhaliwal’s testimony, Crown counsel entered Thielen’s criminal record 

into evidence. It contained a 2009 conviction for trafficking for which Thielen received one day 

in jail after credit for four months pre-trial custody, and two second-degree murder convictions 
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from 2011 for which he received a life sentence with no parole eligibility for twenty years. PIII 

V6, 90(8-24) ;PIV V4, Ex. 47, 125 

65. The final Crown witness was Sgt. Campbell, who interviewed Thielen on July 31, 2010. 

Defence counsel cross-examined Sgt. Campbell on portions of the July 31, 2010 interview to 

show Thielen had a poor memory, was confused, lied to Cst. B and lied to his parents, sought to 

protect Turpin and was wrong about his blood being in Bradshaw’s Chrysler Concorde. Defence 

counsel elicited that Thielen believed he would be convicted and would spend the rest of his life 

in jail. Defence counsel did not play any parts of this interview for the jury or seek to have the 

video or associated transcript entered as trial exhibits. PIII V6, 96-104 

G. The Defence Evidence 

66. Bradshaw was the only defence witness. In chief, Bradshaw described his relationship 

with Thielen as “totally just a customer” who bought drugs from him. PIII V6, 134(22-33) 

Bradshaw testified that he had a similar relationship with Lamoureux. PIII V6, 136(21-28) He 

said he never knew Bontkes. PIII V6, 137(43-46) Bradshaw testified his relationship with Motola 

was a brief six weeks, including a month during which she lived with him in March of 2009. PIII 

V6, 134(46)-135(29), 144(36-38) He testified he did not care enough for Motola to kill for her. 

PIII V6, 183(42-47) 

67. Bradshaw denied driving Thielen to pick up bullets. He also denied driving Thielen to 

shoot Lamoureux. PIII V6, 139(1-12) Bradshaw testified that he was not working the drug line 

from midnight to noon on March 14, 2009 and did not have the drug line cell phone. He said his 

license had been suspended and it was safer for him to work during the day. PIII V6, 139(13-25) 

Bradshaw confirmed that he had a customer who owned a black Cobalt vehicle. However, he 

said he could not drive the vehicle, because he had a suspended licence. PIII V6, 155(22-28) 

68. Bradshaw denied arranging with Motola to set up Bontkes. He denied driving to Bothwell 

Park and waiting with Thielen for Bontkes to arrive. He denied shooting Bontkes. Bradshaw 

testified he was not working from midnight to noon on March 19, 2009 when Bontkes was killed 

and did not have the drug line cell phone. However, Bradshaw did testify that he learned of 

Bontkes’ death from Nelson. PIII V6, 139(39)-140(20) 
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69. Bradshaw confirmed there was a hiding spot under his kitchen sink, but he denied 

allowing Thielen to “stash” a gun there. PIII V6, 141(14-16) 

70. Bradshaw testified that upon entering the hotel room, Thielen indicated with a motion of 

his head to go into the bathroom. Once in the bathroom, Thielen turned on a tap. For the 

following eight minutes, Bradshaw claimed Thielen told him the details of the story Bradshaw 

was to tell the crime boss to support the false story that he (Bradshaw) shot Bontkes. PIII V6, 

146(19)-(32), 150(5-32) Bradshaw testified that once out of the bathroom, all comments he made 

to Thielen were part of a rehearsal of what he was to say to the crime boss. It was not a 

discussion of what actually occurred during the killing of Lamoureux and Bontkes. In cross-

examination, Bradshaw was shown the start of the hotel room video depicting his meeting with 

Thielen. Bradshaw agreed that the sound of the running tap started before Thielen entered the 

bathroom, and that he and not Thielen had turned on the tap. PIII V7, 35(33)-37(18) In the re-

enactment DVD, Thielen stated that Bradshaw had turned on the bathroom tap. 

H. Charge to the Jury 

71. In the charge, the trial judge brought to the jury’s attention the danger of convicting 

Bradshaw on the re-enactment statement without corroborating evidence. PI V1, 83(7)-84(6) He 

also discussed credibility generally and Thielen’s credibility specifically. PI V1, 37(3)-39(6), 

85(35)-86(37) Defence counsel made no complaints about the charge. 

PART  II APPELLANT’S POSITION ON QUESTIONS IN ISSUE 

72. The trial judge correctly applied the law. His determination of threshold admissibility 

warranted deference on appeal. It was reasonable and strongly supported by independent 

corroborative evidence. The BCCA erred in its treatment of corroborative evidence and in its 

review of the judge’s reasons regarding safeguards.  
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PART  III APPELLANT’S ARGUMENT 

A. The Principles of Hearsay 

(1) The Definition of Hearsay and the Rule of Presumptive Inadmissibility 

73. An out-of-court statement will be hearsay when it is adduced to prove the truth of its 

contents and when there is no contemporaneous opportunity to cross-examine the declarant: R. v. 

Khelawon, [2006] 2 S.C.R. 787, ¶35, 56; R. v. Baldree, [2013] 2 S.C.R. 520, ¶30; R. v. 

Youvarajah, [2013] 2 S.C.R. 720, ¶18. Hearsay is presumptively inadmissible unless it falls 

within the principled exception or one of the traditional exceptions to the hearsay rule: R. v. 

Mapara, [2005] 1 S.C.R. 358, ¶15(a); Khelawon, ¶59; R. v. Couture, [2007] 2 S.C.R. 517, ¶78; 

Baldree, ¶2; Youvarajah, ¶18.  

(2) The Rational for Rule and Its Exceptions 

74. The optimal way of testing evidence adopted by the adversarial system is to have a 

declarant state the evidence in formal court proceedings where he or she must commit to the 

accuracy of the statement under oath, be observed and heard by the trier of fact, and be called on 

to explain or to defend the statement in cross-examination. In addition to providing an accurate 

record of what the declarant actually says, this process provides a much higher degree of comfort 

in the statement’s trustworthiness than would be the case if it was presented as hearsay: 

Khelawon, ¶63; Couture, ¶88; R. v. Starr, [2000] 2 S.C.R. 144, ¶159. 

75. Hearsay is thus presumptively inadmissible because the absence of (i) an oath, (ii) the 

witness’ presence, and (iii) his or her cross-examination may make it difficult to test and assess 

the declarant’s perception, memory, narration and sincerity, and the trier of fact may give the 

evidence more weight than it deserves: R. v. Badgerow, 2014 ONCA 272, leave refused, [2014] 

S.C.C.A. No. 254, ¶97. These hearsay dangers raise a real concern that admitting the out-of-court 

statement may create an unacceptable risk of undermining the truth-seeking function of the trial 

and its fairness: Khelawon, ¶2, 34-35, 47; Baldree, ¶31-32; Youvarajah, ¶18-19; Starr, ¶159-

162; R. v. Hawkins, [1996] 3 S.C.R. 1043, ¶60, 67; R. v. K.G.B., [1993] 1 S.C.R. 740 p. 763“j”-

764“a”; R. v. F.J.U., [1995] 3 S.C.R. 764, ¶36. 

76. However, the principles that justify the hearsay rule also underlie its exceptions; i.e. the 

exceptions to the rule permit the admission of hearsay where the difficulty in testing its 
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reliability is alleviated. In such circumstances, concerns about the hearsay dangers have been 

sufficiently overcome and admitting the hearsay – not excluding it – will promote accurate fact-

finding and trial fairness: R. v. Smith, [1992] 2 S.C.R. 915 p. 929 “a”; Hawkins, ¶67, 74-75; 

Khelawon, ¶2, 48-49, 57-58, 61; Couture, ¶77; Baldree, ¶33.  

(3) The Principled Exception 

77. The principled exception to the hearsay rule allows the trial judge to admit hearsay if it 

meets the twin threshold requirements of necessity and reliability: Khelawon, ¶42; Youvarajah, 

¶21. The party seeking to rely on the principled exception bears the onus of establishing these 

two requirements on a balance of probabilities: R. v. K.G.B., p. 800“b”-“c”; Khelawon, ¶47; 

Couture, ¶78; R. v. Blackman, [2008] 2 S.C.R. 298, ¶33. 

78. The necessity requirement is not in dispute in this case: Thielen refused to be sworn and 

so was unavailable as a witness: Smith, p. 933 “j”-934 “d”. The focus here was on threshold 

reliability: Khelawon, ¶46.  

(4) Threshold Reliability 

79. The threshold reliability requirement aims to determine whether the inability to test the 

hearsay evidence is sufficiently overcome to justify receiving it as an exception to the 

exclusionary rule: Khelawon, ¶61. This requirement operates to restrict admissibility to those 

cases where, on the basis of the evidence presented, the trier of fact is able to sufficiently test the 

truth and accuracy of the statement in issue: R. v. Hamilton, 2011 ONCA 399, ¶155-156, leave 

refused, [2011] S.C.C.A. No. 547. 

80. There are two ways to meet the threshold reliability requirement. The first is to show that 

there is “no real concern about whether the statement is true or not because of the circumstances 

in which it came about.” Where this sort of “inherent trustworthiness or substantive reliability” 

exists, the statement should be considered by the trier of fact regardless of its hearsay form: 

Khelawon, ¶62; R. v. Devine, [2008] 2 S.C.R. 283, ¶22; Youvarajah, ¶30, 55. Substantive 

reliability is assessed by examining whether the circumstances in which the statement came 

about provide sufficient comfort in its truth and accuracy: Khelawon, ¶62, 66-67. What factors 

are important in this regard, and to what extent, depends on the nature of the hearsay dangers 

present: Khelawon, ¶55, 93. But relevant factors may include: (i) whether the declarant had a 
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motive to lie; (ii) whether the statement was made naturally and without prompting; (iii) whether 

the declarant made any inconsistent or consistent statements; and (iv) whether conflicting or 

corroborative evidence exists: Khelawon, ¶67, 71-72, 86; Couture, ¶83-84; Blackman, ¶53-55.  

81. The second way of establishing threshold reliability is to show that no real concern arises 

from the statement’s hearsay nature, because its accuracy can be sufficiently tested. In other 

words, the risk of undue harm and unfairness arising from the hearsay dangers is alleviated by 

the presence of adequate procedural substitutes for testing the evidence: Khelawon, ¶63, 66, 80; 

Devine, ¶22; Youvarajah, ¶30. A full opportunity to cross-examine the declarant at trial will go a 

long way to establishing adequate procedural substitutes: Khelawon, ¶66; KGB, p. 779 ‘a’-‘g, 

795 ‘a’-‘h’; Devine, ¶26-28. Other procedural substitutes include videotaping the hearsay 

statement and taking it under oath following a warning as to the existence of sanctions for lying: 

Khelawon, ¶79-80; Devine, ¶25; Youvarajah, ¶30. 

82. The two ways of showing threshold reliability are not mutually exclusive. And, the 

factors relevant to one can complement the other: Khelawon, ¶49; Couture, ¶80, 99; Blackman, 

¶35; Devine, ¶22; Youvarajah, ¶30; Hamilton, ¶155-57. Nonetheless, it often makes sense to 

first assess whether there are adequate substitutes for testing the evidence, because doing so is 

usually more easily ascertained. If the reliability requirement is met on this basis then there is no 

need to inquire further into the likely truthfulness of the statement: Khelawon, ¶92; Couture, 

¶87; Devine, ¶24, 29. 

83. Ultimately, the trial judge must take a functional approach in assessing threshold 

reliability by focusing on the particular dangers raised by the hearsay and on whether the factors 

bearing on the substantive and/or procedural reliability overcome these dangers.  

(5) Threshold versus Ultimate Reliability 

84. In determining admissibility, the trial judge addresses only threshold reliability and does 

not decide whether the statement will be ultimately relied on by the trier of fact. Threshold 

reliability merely ascertains whether the statement exhibits sufficient indicia of reliability so as 

to afford the trier of fact a satisfactory basis for evaluating the statement’s truth: Khelawon, ¶3, 

50-52, 92-93; Youvarajah, ¶23-24; Paciocco and Stuesser, The Law of Evidence, 7
th

 ed., 2015, p. 
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134. The importance of this distinction is aptly recognized in R. v. Carroll, 2014 ONCA 2, , 

leave refused, [2014] S.C.C.A. No. 193, where by Mr. Justice Watt stated:  

[111] … in large measure, the appellant's complaints about the inadequate showing of 

reliability relate to ultimate rather than threshold reliability. As proponent of otherwise 

inadmissible hearsay, Crown counsel need not eliminate all possible sources of doubt about 

the perception, memory or sincerity of the declarant. All that was required in this case was 

that the circumstances in which the statements were made and any relevant extrinsic 

evidence provided the trier of fact with the means to critically evaluate the honesty and 

accuracy of the declarant: R. v. Blackman, 2008 SCC 37, [2008] 2 S.C.R. 298, at para. 56; 

Khelawon, at para. 50; R. v. M.(J), 2010 ONCA 117, 251 C.C.C. (3d) 325, at para. 54. 
 

See also R. v. Gardipy, 2012 SKCA 58, ¶30 

85. This does not, however, mean that threshold reliability is never concerned with whether 

the hearsay statement is true. To the contrary, the assessment of substantive reliability 

necessarily involves the trial judge inquiring into factors bearing on whether the statement is 

true. Whether and to what extent certain factors will go only to ultimate reliability therefore 

depends on the context of the case: Khelawon, ¶92-93.  

(6) Prejudice versus Probative Value 

86. Even where necessity and threshold reliability are established pursuant to the principled 

exception, a trial judge has a residual discretion to exclude the evidence if the probative value of 

the hearsay is outweighed by its prejudicial effect: Khelawon, ¶3, 49; Couture, ¶57, 63; Devine, 

¶30; Youvarajah, ¶23.  

(7) Deference to the Trial Judge’s Admissibility Determination 

87. The factual findings made by a trial judge in deciding whether to admit hearsay evidence 

are entitled to deference on appeal: Youvarajah, ¶31. The admissibility decision itself is also 

entitled to deference, provided that the trial judge has applied the proper legal principles: 

Couture, ¶81; Youvarajah, ¶31; Blackman, ¶36. Relevant to this case, deference also extends to 

a trial judge’s consideration as to whether the corroborative evidence supports threshold 

reliability: Carroll, ¶112. Accordingly, absent an error in principle, or a finding that the trial 

judge’s ruling is unreasonable or unsupported by the evidence, an appellate court should not 

interfere with the trial judge’s weighing of the various factors bearing on the admissibility of a 

hearsay statement: Couture, ¶ 86; Blackman, ¶46. As stated in R. v. S.S., 2008, ONCA 140:  
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[29] The admissibility of a hearsay statement is ultimately a question of law and, 

therefore, reviewable on a correctness standard. Part of that inquiry, however, requires the 

trial judge to weight various factors, some of which may point towards admissibility and 

others which may point against admissibility. Trial judges cannot consult rules akin to 

mathematical formulas to tell them how much weight to give to each of the factors. The 

assessment is case-specific. Different judges will reasonably assign more or less weight to 

each of the particular factors in any given case. 

[30] As long as the trial judge addressed the factors germane to the reliability of the 

hearsay statement, did not fall into any material misapprehension of the evidence relevant 

to those factors, and made a reasonable assessment of the weight to be assigned to those 

factors, this court should not redo the weighing process, but should defer to the trial judge's 

weighing of those factors. 

B. The Court of Appeal erred in its Treatment Corroborative Evidence 

88. The BCCA erred by (i) parsing the corroborative evidence relevant to the threshold 

reliability analysis; (ii) rejecting corroborative evidence which supported the truthfulness of the 

statement but which did not directly implicate the accused in the crimes; (iii) limiting the use of 

corroborative evidence only to evidence implicating the accused in the crimes; and (iv) in doing 

so, unduly limited the contextual analysis by failing to consider the cumulative effect of all the 

corroborative evidence. 

89. The BCCA systematically rejected any independent evidence which corroborated the 

truthfulness of the hearsay statement but which did not directly implicate Bradshaw in the 

murders: 

31     The judge looked for evidence that would corroborate Mr. Thielen's evidence. While 

independent corroboration can certainly add to the guarantee of truthfulness, such as the semen 

stain on the child's sleeve in Khan, much of what the trial judge relied on was not evidence that 

provided guarantees of truthfulness of Mr. Thielen's implication of Mr. Bradshaw. For example, he 

concluded that the description of the shootings by Mr. Thielen was supported by forensic evidence. 

The difficulty with using this evidence is that it does nothing to advance the guarantee of 

truthfulness in relation to Mr. Bradshaw being involved in the offences. Mr. Thielen admitted 

many times that he was present, and indeed committed the offences. There is nothing in his 

statement that is supported by forensic evidence that would implicate Mr. Bradshaw as opposed to 

Mr. Thielen. 

32     The judge relied on the details provided by Mr. Thielen, and the "free-flowing" nature of his 

interviews. Again, there is nothing in the details that provide a circumstantial guarantee of 

trustworthiness to his evidence that Mr. Bradshaw was involved. The admission to Cst. B. that he, 

Thielen, had committed the murders himself, were also "free-flowing" according to Cst. B. The 

judge used the details provided in the re-enactment, which is hearsay, to find that the re-enactment 

was reliable. It was not, again like Khan, a situation where the statements of the child were so out 

of the normal experience for a child, that the statement itself could provide a guarantee of 
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trustworthiness. Again, there is nothing in the detail that would add trustworthiness over his earlier 

statement that he had been involved in the murders alone, without Mr. Bradshaw. 

33     The trial judge also relied on the evidence of Mr. Nelson as corroboration regarding a 

telephone conversation Mr. Bontkes (the deceased) had with Ms. Motola. Again, there is nothing 

in this evidence that adds any support to the implication of Mr. Bradshaw. Mr. Thielen's 

implicating Ms. Motola does not assist in supporting the truth of his statement against Mr. 

Bradshaw. 

34     The context is all important. Mr. Thielen initially took full responsibility for the murders in a 

"free-flowing" conversation he had with the undercover operator. He described, in considerable 

detail, how the people were killed by him. Sometime later he implicated Mr. Bradshaw. None of 

the evidence referred to above adds any circumstances from which a jury could rely on the re-

enactment for its truth, without cross-examination of Mr. Thielen on the other statements he made 

regarding the murders without implicating Mr. Bradshaw.  

PI V1, BCCA Reasons 144 – 145; Emphasis Added 

90. Threshold reliability involves a consideration of all the corroborative evidence which 

supports the truthfulness of the statement, including evidence which does not implicate the 

accused. The BCCA’s approach to corroboration does not represent the law and runs counter to 

the functional approach that drives the principled exception to the hearsay rule. This is 

underscored by the present coherent treatment of confirmatory evidence in the law of unsavoury 

witnesses and in the law of hearsay. 

(1) Confirmatory Evidence and the Unsavoury Witness 

91. An unsavoury witness is a witness who exhibits frailties that judicial experience has 

shown can be associated with a lack of credibility, such as a long criminal record, motive to lie, a 

request for benefits in return for testimony, an unexplained delay in coming forward, different 

accounts given on other occasions, lies told under oath, and so on: R. v. Brooks, [2000] 1 S.C.R. 

237, ¶79-80, 130; Carroll, ¶78. Unsavoury witnesses generally attract a jury instruction that: (i) 

emphasizes the need for special scrutiny of the witness’s testimony; (ii) explains why such 

scrutiny is needed; (iii) cautions that it is dangerous to convict on unconfirmed testimony of this 

sort, though the jury can do so if satisfied the testimony is true; and (iv) informs the jury that it 

should look for evidence from another source tending to show the unsavoury witness is telling 

the truth as to the guilt of the accused: R. v. Khela, [2009] 1 S.C.R. 104, ¶37. 

92. The question becomes, what sort of evidence is capable in law of confirming an 

unsavoury witness’s testimony? The law used to restrict confirmatory evidence to evidence that 

connects or tends to connect the accused to the crime: R. v. Baskerville, [1916] 2 K.B. 658, p. 

Publication Ban

Interdiction de
publication



29 
 

667 (C.A.). However, this “ultra-technical” definition has been rejected in favour of a common 

sense or principled approach which recognizes that credibility is an entire thing and not a 

separable one. Evidence not implicating the accused in the crime may nonetheless restore the 

trier of fact’s trust in the whole of the unsavoury witness’s testimony, including those parts that 

incriminate the accused: R. v. Vetrovec, [1982] 1 S.C.R. 811, p. 826-28; R. v. G.B., [1990] 2 

S.C.R. 3, p. 25“c”-26“g”. 

93. Contemporary Canadian jurisprudence thus holds that to be capable of serving a 

confirmatory purpose, evidence need not implicate the accused as the person who carried out the 

crime: Vetrovec, pp. 826-28; R. v. Michaud, [1996] 2 SCR 458, ¶3; R. v. Kehler, [2004] 1 

S.C.R. 328, ¶15-16; Khela, ¶40-41. Rather, it must be capable of restoring the trier of fact’s faith 

in the material aspects of the witness’s account: Kehler, ¶15-16. Where the only issue in dispute 

is whether the accused committed the offence, this means that the evidence must be independent 

of the unsavoury witness and it must be capable of giving comfort to the jury that the witness can 

be trusted in his or her assertion that the accused perpetrated the crime: Khela, ¶39, 42-43 & 54. 

94. The jurisprudence further makes clear that evidence is capable of confirming an 

unsavoury witness where it holds the potential to restore the trier’s faith in the witness’s 

testimony when viewed together with other pieces of evidence. It matters not that the evidence 

taken in isolation could not meet this standard. It is the cumulative effect of the independent 

evidence that must be considered: R. v. Warkentin, [1977] 2 S.C.R. 355, p. 379, 382; Khela, 

¶42; R. v. McNamara (No. 1), [1981] O.J. No. 3254 (Ont. C.A.), ¶153 (Point 4); R. v. Gagnon 

(2000), 136 O.A.C. 116, ¶17, 48; R. v. Boucher (2000), 149 C.C.C. (3d) 429 (Que. C.A.), 

¶29(d); 32-33, leave refused, [2000] C.S.C.R. No. 603; R. v. Dowe, 207 NSCA 128, ¶26, 

reversed but not on this point, [2008] 3 S.C.R. 109; R. v. Khan, 2011 BCCA 382, ¶55; R. v. 

Seruhungo, 2015 ABCA 189, ¶17. 

(2) Confirmatory Evidence and Hearsay 

95. The common sense approach to confirmatory evidence used with respect to unsavoury 

witnesses should apply in the hearsay context as well. The trial judge’s search for corroboration 

under the principled exception forms part of an inquiry into those factors tending to show a 

disputed part of the declarant’s out-of-court assertion is true: Khelawon, ¶92. Granted, the trial 

Publication Ban

Interdiction de
publication



30 
 

judge is determining threshold and not ultimate reliability. But this distinction is immaterial, 

because the judge’s reasoning process is identical to that carried out by the trier of fact in looking 

for confirmatory evidence at the end of a trial. In both contexts, the aim is to identify 

independent evidence capable of bolstering reliability on the point in dispute. The only 

difference is that in assessing reliability on the admissibility voir dire, the trial judge stops short 

of determining the question of ultimate reliability: Khelawon, ¶4, 92-93. 

96. Employing a uniform definition of confirmatory evidence at both the threshold and 

ultimate reliability stages also “preserves and reinforces the integrity of the traditional rules of 

evidence” pertaining to unsavoury witnesses: Couture, ¶55; Hawkins, ¶69. It ensures that the 

concerns that a trier of fact should consider in assessing the reliability of an unsavoury witness 

are likewise top of mind for the trial judge who evaluates the threshold reliability of an out-of-

court statement from an unsavoury declarant. This congruence in approach makes eminent sense, 

because the attributes that require caution on the part of the trier of fact regarding an unsavoury 

witness will similarly impact the assessment of hearsay dangers if that witness is unavailable to 

testify at trial and the Crown seeks to have his or her statement admitted under the principled 

exception.  

97. Indeed, in Youvarajah this Court informed its analysis of threshold reliability by 

reference to the factors that a trier of fact considers in ascertaining whether the evidence of an 

unsavoury witness properly weighed overcomes “its suspicious roots”, including whether there is 

“other evidence which tends to confirm it”: Youvarajah, ¶62-63. Youvarajah thus provides 

strong implicit support for using the same definition of confirmatory evidence at both the 

ultimate and threshold reliability stages. To hold otherwise and to impose a narrower definition 

at the threshold reliability stage would be to adopt a per se rule that artificially treats the search 

for confirmation as a “mechanical exercise”: Hamilton, ¶145. It would constitute an ill-advised 

reversion to the long-discredited definition of confirmatory evidence employed in the pre-

Vetrovec era: R. v. Taylor, 2012 ONCA 809, ¶30. And, it would run counter to the principled 

notion that the reliability requirement involves the assessment of all relevant factors, not their 

subdivision into those that have only to do with either threshold or ultimate reliability: Carroll, 

¶103. 
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98. Utilizing a uniform concept of confirmation at the threshold and ultimate reliability 

stages, as opposed to considering only evidence that implicates the accused at the threshold stage 

and viewing it piecemeal instead of cumulatively, finds support in Taylor, where the late Mr. 

Justice Rosenberg stated:  

[30] In Khelawon, the court also held that a trial judge can consider all the 

circumstances, including the presence of corroborating or conflicting evidence. In this 

case, the trial judge was of the view that there was no corroborating evidence because there 

was nothing to confirm the complainant's evidence on the sole fact put in issue by the 

appellant, which was that she had the complainant's consent to take money out of the 

complainant's savings account for her own use. In reaching that conclusion, the trial judge 

may have taken an overly cautious approach. In considering all the surrounding 

circumstances, a court need not be restricted to the kind of corroboration that characterized 

the accomplice rule before Vetrovec v. The Queen, [1982] 1 S.C.R. 811. 

[31] There was abundant, incontrovertible independent evidence confirming virtually 

every part of the complainant's story. Bank records and other records show that at the same 

time she was being paid by the complainant, the appellant was regularly taking money 

from the savings account for her own use. This is the kind of evidence referred to in R. v. 

Khela, 2009 SCC 4, [2009] 1 S.C.R. 104, at para. 42, which, "when looked at in the 

context of the case as a whole ... should give comfort to the jury that the witness can be 

trusted in his or her assertion that the accused is the person who committed the offence". 

99. A number of other post-Khelawon cases have relied on a cumulative body of independent 

evidence to support a finding of threshold reliability where some or even all of that evidence 

does not implicate the accused: see, e.g., Gardipy, ¶35; R. v. Veinot, 2011 NSCA 140, ¶20, 23; 

S.S., ¶39-40; R. v. Tingle, 2015 SKQB 184, ¶155-62; R. v. Couture, 2011 MBPC 1, ¶37-40, 42-

44. Contra R. v. Nataucappo, 2015 SKCA 28, ¶57, 62-64. In this regard, these cases are 

consistent with the reasoning in Taylor. 

(3) The Supreme Court of Canada Jurisprudence 

100. This Court’s discussion of corroboration in the hearsay context does not suggest a 

different approach: Khelawon, ¶51-55, 93-100, 108; Couture, ¶82-84; Blackman, ¶53-57. This 

Court has stated that corroborative evidence can ground a finding of substantive threshold 

reliability under the principled exception where it is independent and “substantiates” or “goes to 

the trustworthiness of the statement”: Couture, ¶83; Blackman, ¶55. The evidence must “be 

supportive of the truth” of the disputed part of the assertion or lend it cogency: Couture, ¶83-84. 
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These comments are in harmony with the definition of confirmation used by a trier of fact in 

assessing the ultimate reliability of an unsavoury witness’s testimony at the end of a trial. 

101. A consistent approach is also taken in the somewhat analogous context of Mr. Big 

statements made by an accused. In R. v. Hart, [2014] 2 S.C.R. 544, this Court recognized a new 

rule of evidence pursuant to which Mr. Big statements are inadmissible unless the Crown can 

establish on a balance of probabilities that the probative value of the statements outweighs their 

prejudicial effect. In assessing probative value, the trial judge looks to the same factors used to 

demonstrate substantive threshold reliability under the principled exception, namely, the 

circumstances in which the statement was made and whether there is any confirmatory evidence: 

Hart, ¶100-105. Hart describes confirmatory evidence as evidence “capable of restoring our 

faith in them [i.e. the Mr. Big statements], language that closely tracks the description of 

confirmatory evidence used by this Court with respect to the ultimate reliability of unsavoury 

witnesses: Hart, ¶13; Kehler, ¶12-15; Khela, ¶43; R. v. Prokofiew, [2012] 2 S.C.R. 639, ¶32, 

108. 

102. To sum up, to be capable of corroborating the truthfulness of an out-of-court assertion as 

part of an inquiry into threshold reliability, evidence need not directly confirm the disputed 

aspect of the declarant’s statement. Rather, it is enough that the evidence be reasonably capable 

of helping to support the conclusion that threshold reliability is satisfied with respect to that part 

of the statement. Where the only contentious issue is whether the accused committed the crime, 

this means that to be considered for a corroborative purpose, evidence merely need be reasonably 

capable of helping to restore the trial judge’s faith in the inherent trustworthiness of the 

declarant’s assertion that the accused committed the offence. This concept of corroboration 

should apply whether or not the hearsay statement comes from an unsavoury declarant. 

103. Finally, the same caution with which a trier of fact assesses the testimony of an 

unsavoury witness will usually apply when the trial judge is deciding whether hearsay from an 

unsavoury declarant displays inherent trustworthiness so as to justify admission under the 

principled exception. This is so because the attributes that trigger credibility concerns regarding 

the unsavoury witness at the ultimate reliability stage will generate corresponding trepidation in 

assessing substantive reliability at the threshold stage. The trial judge must therefore be satisfied 
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that despite these attributes, there is no real concern about the statement’s truth and so the 

dangers that typically arise where evidence cannot be tested in the usual way – and most 

especially by cross-examination – are sufficiently overcome so as to justify the statement’s 

admission under the principled exception. 

C. The Court of Appeal wrongly held the Trial Judge erred regarding “Safeguards” 

104. The BCCA held that the trial judge erred by considering safeguards that could be 

employed as part of the threshold reliability determination. The BCCA took the view that 

safeguards capable of reducing the hearsay dangers must be limited to those in place at the time 

the statement is taken. PI V1, BCCA Reasons 144(¶30) & 146(¶38) 

105. In fact, the safeguards capable of ameliorating the hearsay dangers can include 

safeguards not in place at the time the statement is taken. The paradigmatic example is cross-

examination of a declarant at trial on a prior inconsistent statement sought to be relied on for its 

truth: K.G.B., p. 795“a”-“h”; Khelawon, ¶66, 76, 79, 88. Similarly, where the out-of-court 

statement is not videotaped, an acceptable substitute may be to have an independent third party 

who observed its making provide demeanour evidence at trial: F.J.U., ¶32, 34. This Court has 

also held that a trial judge may attach “conditions” or “safeguards” to the admission of a hearsay 

statement as he or she deems prudent or necessary, presumably because such 

conditions/safeguards may help to reduce the hearsay dangers: R. v. Khan, [1990] 2 S.C.R. 531, 

¶24, 31, 33. The BCCA was therefore wrong to say that safeguards are restricted to those in 

place at the time the statement is made. 

106. The trial judge’s comment regarding safeguards at trial was made relatively early in his 

judgment during a general review of the law. PI V1, Voir Dire #1, 12(¶19) He did not consider 

safeguards in determining threshold reliability. Rather, his analysis was confined to examining 

the circumstances in which the statement was made and the presence of corroborative evidence. 

PI V1, Voir Dire #1, 13(¶23) – 19(¶54) & 19(¶58) The BCCA was wrong to conclude that “the 

judge looked at safeguards that could be imposed at trial, which do not assist in ascertaining 

threshold reliability”. PI V1, BCCA Reasons 144(¶30) 
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107. The trial judge considered trial safeguards after concluding that the Crown had 

established necessity and threshold reliability. He did so in assessing whether the statement’s 

probative value was outweighed by its prejudicial effect. In particular, the trial judge made 

admissibility conditional on: (i) Crown counsel calling certain police witnesses for cross-

examination to enable the defence to elicit information relevant to Thielen’s credibility; (ii) 

defence counsel being permitted to put Thielen’s inconsistent statements before the jury; and (iii) 

the jury receiving a strong Vetrovec warning prior to hearing the statement. PI V1, Voir Dire #1, 

18(¶59) – 19(¶61) 

108. The trial judge did not err in considering these safeguards when weighing the probative 

value of the statement against its prejudicial effect. This Court has said that where necessity and 

threshold reliability are satisfied, the trial judge may put the statement to the trier of fact, subject 

to appropriate safeguards and to cautions regarding weight: Hawkins, ¶68; Khan, ¶24, 31, 33. 

The conditions imposed by the trial judge helped to reduce the risk of prejudice and enhanced 

trial fairness because: (i) the Crown cannot ordinarily be compelled to call a witness: R. v. Cook, 

[1997] 1 S.C.R. 1113, ¶55-56; and (ii) a prior inconsistent statement used to attack the credibility 

of a witness will often not be made an exhibit at trial: McWilliams’ Canadian Criminal 

Evidence, 5
th

 ed., §21:30.50.10.90. It was thus appropriate for the judge to consider these trial 

safeguards in applying his residual discretion after concluding that the twin components of the 

principled exception had been satisfied: R. v. Goodstoney, 2007 ABCA 88, ¶14, 92, leave 

refused, [2007] S.C.C.A. No. 365. 

D. Trial Judge’s Admissibility Determination was Reasonable 

109. Given that the trial judge did not err in principle in admitting the re-enactment statement, 

the BCCA was required to accord deference to his admissibility ruling and could only overturn 

the ruling if it was unreasonable. The trial judge’s ruling was not unreasonable, and it should not 

have been overturned by the BCCA.  

(1) The Trial Judge identified the Hearsay Dangers 

110. The most serious hearsay dangers in this case flowed from the absence of cross-

examination. The inability to test the truthfulness and accuracy of Thielen’s re-enactment 

statement using cross-examination presented a particular concern in relation to his sincerity, 
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namely: (i) a history of criminal conduct; (ii) a possible motive to reduce his own liability and to 

obtain benefits from the police or the Crown; (iii) other statements that were inconsistent with 

the re-enactment DVD, especially the statement to Cst. B.; and (iv) the ability to marshal facts 

learned through his own involvement in the murders to fabricate a narrative implicating 

Bradshaw.  

111. Several important factors serve to confirm the reliability of the re-enactment statement. 

First, the re-enactment statement was voluntary and made after Thielen had received legal advice 

and was cautioned. Indeed, Thielen suggested making the re-enactment statement.  

112. Second, the re-enactment statement was not made in response to leading questions. 

Thielen for the most part gave a “pure version” of events with the occasional clarifying question 

asked by Cpl. Dadwal. The two preceding statements after his arrest were also voluntary, made 

after speaking to counsel, and were devoid of leading questions. 

113. Third, Thielen provided extensive detail in the re-enactment statement. This is a proper 

factor to consider in assessing threshold reliability: Hart, ¶105.  

114. Fourth, the videotape allowed the jury to assess Thielen’s demeanour through his 

expressions, his movements and his tone of voice. This largely compensated for the “presence” 

safeguard that operates when a witness can be seen by the trier of fact while testifying in court: 

Gardipy, ¶37; R. v. Adjei, 2013 ONCA 512, ¶42, leave refused, [2014] S.C.C.A. 74; Couture, 

¶90. 

115. Fifth, the re-enactment statement was recorded in its entirety. This removed any concern 

about the jury’s ability to know precisely what Thielen said. This counteracted “an important 

factor underlying the rule excluding hearsay evidence”: Adjei, ¶42; Couture, ¶90.  

116. Sixth, while the re-enactment statement was not made under oath after a police caution 

regarding the importance of telling the truth, the police cannot be faulted in this regard. They 

took the statement to obtain evidence against Thielen, not Bradshaw. PI V1, BCCA Reasons 

135(¶6); PIII V5, 4(8-17) In any event, the absence of an oath and a warning is not decisive 

provided threshold reliability is otherwise established: Gardipy, ¶36. For example, “external 

evidence, which is at once itself reliable and tends to confirm, in a meaningful way, the 
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reliability of the out-of-court statements, may compensate for the absence of an oath”: R. v. 

Taylor, 2015 ONCA 448, ¶73; Adjei, ¶39, 44. Here, a substantial body of independent evidence 

powerfully confirmed the reliability of the re-enactment statement. The absence of an oath and a 

warning was of modest concern, because (i) Thielen was under arrest for serious offences; (ii) he 

had been given his legal rights; (iii) he knew he did not have to speak to police; and (iv) he was 

aware that any statement would be recorded and used as evidence against him. In short, “the 

imperative of speaking the truth and the consequences of lying [could] scarcely have been lost on 

him”: Adjei, ¶39, 45. 

(2) Independent Evidence Overwhelmingly Confirmed Thielen’s Reliability 

117. The evidence of one accomplice against another may be motivated by self-interest and so 

“it is dangerous to rely on such evidence absent other evidence which tends to confirm it”: 

Youvarajah, ¶62. This same caution applies in assessing threshold reliability. However, 

“corroboration can be powerful to substantiate the trustworthiness of a statement”: Couture, ¶84. 

118. A large body of evidence corroborated the re-enactment DVD. This confirmatory 

evidence was properly relied on by the trial judge in determining that threshold reliability was 

met. This confirmatory evidence can be divided into the following categories: (a) Bradshaw’s 

admissions made at the Best Western Hotel and Bothwell Park; (b) the Mr. Big meeting; (c) the 

cell phone evidence for both murders; (d) the forensic evidence from the crime scenes; (e) the 

firearms evidence; (f) the construction crew evidence; (g) the kitchen sink evidence; (h) Nelson’s 

evidence; and (i) Turpin’s evidence.  

119. In his voir dire reasons, the trial judge cited specific parts of the Best Western and 

Bothwell Park meetings. PI V1, Voir Dire #1, 17(¶48) – 18(¶49) However, the BCCA criticized 

the trial judge, because he “referred to the content of these statements, but did not say why they 

provided a circumstantial guarantee of trustworthiness …” to the re-enactment DVD and went on 

to conclude Bradshaw’s admissions provided no circumstantial guarantee of trustworthiness 

without cross-examination. PI V1, BCCA Reasons 145(¶35, 36) The trial judge, in the midst of a 

jury trial, provided sufficient reasons. Bradshaw in his own words placed himself at the murder 

scenes and as the shooter of Bontkes.  
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(3) No Blanket Exclusion of Accomplice Statements Absent Cross-Examination 

120. While some early authority is arguably to the contrary (R. v. C.(B.) (1993), 12 O.R. (3d) 

608, leave refused, [1993] S.C.C.A. No. 228), it is clear that there is no blanket rule preventing 

the hearsay statement of an accomplice from being admitted for its truth against an accused: R. v. 

Naicker, 2007 BCCA 608, leave refused, [2008] S.C.C.A. No. 45. To impose such an 

exclusionary rule would be to ignore this Court’s embrace of the functional approach and to 

revert back to the mechanistic and unsatisfactory process of determining admissibility based not 

on principle but on rigid categorization and “absolute parameters”: Khelawon, ¶2-3, 42-45, 61-

66, 93; Youvarajah, ¶21; FJU, ¶20-21, 35. If such a rule existed, this Court would have 

employed it in Youvarajah, and not assessed the admissibility of the accomplice’s agreed 

statement of fact based on the principles set out in Khelawon. 

121. It is therefore unsurprising that the post-Khelawon jurisprudence includes several 

decisions admitting into evidence a hearsay statement by an unsavoury accomplice who refused 

to be sworn or was otherwise unavailable: Naicker; Goodstoney; R. v. Sharif, 2009 BCCA 390, 

leave refused, [2009] S.C.C.A. No. 494; Gardipy; R. v. Campeau, 2015 ABCA 210, leave 

refused, [2016] S.C.C.A. No. 76. Also relevant are cases where a statement was admitted from a 

declarant who, though perhaps not a true accomplice, exhibited equally serious credibility 

problems due to unsavoury attributes and was also unavailable for cross-examination: R. v. 

Cansanay, 2009 MBCA 59, leave refused, [2009] S.C.C.A. No. 359; R. v. C.E.S., 2009 MBCA 

61, leave refused, [2009] SCCA 419; Hamilton. 

122. This is not to say that hearsay dangers can be easily overcome where the declarant is 

unsavoury and unavailable for cross-examination. It is merely to acknowledge that pursuant to 

the principled approach, hearsay from such a declarant will be admissible where threshold 

reliability is established by the Crown. To exclude the statement despite a finding of threshold 

reliability would be to impede the justice system’s truth-finding function and ignore society’s 

interest in having the trial process arrive at the truth: Khelawon, ¶2, 48. 

(4) No Real Concern that Thielen Lied in an Attempt to Obtain a Benefit  

123. The mere fact that a declarant had a potential motive to lie does not mean that the 

statement must be excluded. To hold otherwise would be to adopt an overly rigid rule that would 
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mandate exclusion even absent a real concern as to the statement’s reliability: Blackman, ¶42; R. 

v. Kanagalingam, 2014 ONCA 727, ¶38; Hamilton, ¶145; R. v. Polimac, 2010 ONCA 346, ¶80-

82, leave refused, [2010] S.C.C.A. 263; Gardipy, ¶38-39. 

124. Here, there was no real concern that Thielen lied about Bradshaw’s role in the murders so 

as to minimize his own penal consequences or obtain some other benefit for the following 

reasons: 

a. A substantial amount of independent evidence confirmed the reliability of the re-

enactment statement.  

b. Thielen told Mr. Big Bradshaw was the shooter of Bontkes. The Mr. Big statement 

occurred before Thielen was arrested and before he had any motive to falsely blame 

Bradshaw. It rebuts any suggestion of a recent fabrication regarding the re-enactment 

statement: Couture, ¶83, 127-128; Goodstoney, ¶47, 69-71. 

c. Thielen’s prior consistent statements after his arrest rebutted the suggestion that he 

lied in in expectation of a future benefit. 

d. The police made no deals and rejected Thielen’s requests to see his girlfriend, to have 

a name change, and to be housed in a faraway jail.  

e. Thielen implicated himself in both counts of first degree murder. Unlike in 

Youvarajah, naming Bradshaw as a participant did not shift blame to another person 

so as to render Thielen guilty of a lesser offence on either count. 

f. Thielen implicated not only Bradshaw but also Motola, a young woman for whom he 

had strong feelings and viewed as his sister.  

g. Thielen bore no grudge against Bradshaw. In the July 31, 2010 statement, Thielen’s 

message to Bradshaw was “we deserve this. We were not right. I could say I’m sorry, 

but I’m not, right. You could say you want to kill me, well that’s what I deserve.” PVI 

V8, 7 

h. Finally, Thielen’s subsequent guilty pleas to two counts of second-degree murder do 

not advance the argument that he lied in order to obtain a deal.  

(5) Inconsistent Statements Did Not Undermine Threshold Reliability 

125. The existence of an inconsistent statement by the declarant can be a relevant factor in 

assessing threshold reliability, in particular where the principal basis for seeking admission is 

substantive threshold reliability: Goodstoney, ¶57; R. v. Ranger, 2011 ONCA 311, ¶149, leave 

refused, [2011] S.C.C.A. 416. But the mere fact that there is a prior inconsistent statement does 

not preclude a finding of threshold reliability, even where the inconsistent statement is made 
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under oath and the statement sought to be admitted for its truth is unsworn: Goodstoney, ¶72, 81. 

As always, the question on appeal is whether the trial judge properly exercised his or her 

discretion in deciding the threshold admissibility issue in light of all of the relevant factors. 

126. In the case at bar, the BCCA held that a number of prior inconsistent statements in which 

Thielen did not mention Bradshaw’s involvement precluded the Crown from establishing 

threshold reliability. The BCCA said, “it was not possible on its face, to determine which 

statement was the truth and which was a lie”. PI V1, BCCA Reasons 146(¶38) A review of these 

inconsistent statements shows this analysis to be in error. It reveals that the Court of Appeal 

failed to accord proper deference to the trial judge’s analysis of threshold reliability.  

127. Thielen made three prior statements in which he did not implicate Bradshaw. Two of 

these statements amounted to a blanket denial of any involvement in the Lamoureux murder and 

were made to police within 10 days of her death in March 2009. In the third prior statement, 

made to Cst. B., Thielen said that he killed both Lamoureux and Bontkes and did not mention 

Bradshaw.  

128. These three statements show that Thielen was capable of lying about the murders to the 

police. But it is wrong to treat them as undermining the threshold reliability of the re-enactment 

statement because, “it was not possible, on its face, to determine which statement was true and 

which was a lie”. The proper approach is not to look at each statement “on its face”, but rather, to 

examine the statements in the context of all of the evidence, including the circumstances 

surrounding them and the presence of any confirmatory or contradictory extrinsic evidence.  

129. Applying this principled and contextual approach, the three prior statements in which 

Thielen denied involvement in one or both murders are revealed to be false when compared with 

the overwhelming body of independent evidence.  

130. For similar reasons, the BCCA was also wrong in asserting that it was impossible to 

determine whether Thielen’s re-enactment statement or his statement to Cst. B was true. 

Evidence contradicted important elements of the statement given to Cst. B.: 

a. In the statement to Mr. Big where Thielen was told to be truthful, Thielen implicated 

Bradshaw as the shooter of Bontkes. Thielen had no motive to falsely implicate Bradshaw. 
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b. Bradshaw in his recorded admissions at the Best Western and Bothwell Park meetings 

took responsibility for participating in both murders and for the Bontkes shooting.  

c. The pathologist’s evidence did not support the version of the Bontkes shooting Thielen 

gave to Cst. B. There was no entrance wound to the back of Bontkes’ head that exited 

through the face. There was no evidence Bontkes was shot in the groin. There was no 

evidence Bontkes defecated in his pants. 

d. Thielen told Cst. B. that he hid in the back of the vehicle as Motola drove Bontkes to 

the park. But the cell phone evidence showed Thielen’s cell phone called Motola’s 

phone at 3:08 a.m. and 3:15 a.m. And the 911 call indicated that shots were heard 

around 3:20 a.m. It was unlikely Thielen called Motola as he hid in the car while 

Motola drove with Bontkes to the park. 

131. Furthermore, the statement to Cst. B. was not made in circumstances that would give 

confidence as to its reliability. Thielen had a motive to lie to impress his newfound friend and 

associate.  

PART  IV SUBMISSIONS CONCERNING COSTS  

132. The appellant makes no submissions on costs. 

PART  V ORDER SOUGHT  

133. The appellant respectfully requests that the appeal be allowed and the respondent’s 

convictions be restored.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

 

 

 

_______________________________ _______________________________ 

Margaret A. Mereigh David Layton 

Counsel for the Appellant Counsel for the Appellant 

 

 

May 27, 2016 

Vancouver, B.C. 
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