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PART I - OVERVIEW AND STATEMENT OF FACTS 

Overview 

1. The respondent, Robert Bradshaw, was convicted of two counts of first degree 

murder after a trial in which the Crown was permitted to adduce for its truth an out-of-

court statement of an accomplice, Roy Thielen, who had refused to testify. This statement 

was only one of a number of statements made to police before his arrest, during an 

undercover operation, and after his arrest. The statement the Crown adduced was the 

only statement that explicitly implicated Bradshaw in the murders. 

2. Bradshaw testified and was cross-examined. Thielen did not testify; his evidence, 

adduced in the form of an out-of-court statement to the police after attempted to 'make a 

deal' with police was never tested through cross-examination. 

3. The trial judge found Thielen's statement was sufficiently reliable to be admissible 

for its truth; it was corroborated to some extent and permitting cross-examination of police 

officers about other statements made by Thielen were sufficient procedural and 

substantive safeguards to alleviate the hearsay dangers. 

4. The Court of Appeal found that the trial judge had erred in law by admitting the 

statement. The dangers of admitting the hearsay statement of an accomplice who is not 

available by choice for cross-examination cannot be overstated. There were no 

circumstantial guarantees of trustworthiness and Thielen was highly motivated to He. 

There were no adequate safeguards to compensate for the inability to cross-examine 

Thielen. The statement was corroborated only because Thielen was involved in the 

murders and knew the details of both killings. The critical issue, whether Bradshaw was 

involved, was not sufficiently corroborated to overcome the palpable dangers of admitting 

the out-of-court statement. 
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5. The respondent submits that the Court of Appeal did not err in any way by ordering 

a new trial. Thielen's statement was so markedly unreliable that there were simply no 

substantive or procedural safeguards sufficient to overcome the hearsay dangers. 

Statement of Facts 

Procedural history of the case 

6. The respondent, Robert Bradshaw, was charged with the first degree murders of 

Laura Lamoreaux and Marc Bontkes. Bradshaw was originally charged with these 

murders on the same indictment as an alleged accomplice to the murders, Roy Thielen. 

Soon after Thielen had been arrested for the murders, he gave a number of statements 

to police where he implicated himself and Bradshaw in the two murders. Thielen was 

eventually entered pleas to two counts of second-degree murder and received concurrent 

life sentences with a period of parole ineligibility of 20 years. A third charge of attempted 

murder was stayed. 

7. In October of 2012, subsequent to Thielen's guilty plea and sentencing, Bradshaw 

was tried alone for two counts of first-degree murder before a judge and jury in the 

Supreme Court of British Columbia. Midtrial, the Crown called Thielen to testify, he 

refused, and was held in contempt. The Crown successfully applied to have one of 

Thielen's many statements admitted for its truth. Bradshaw testified at trial denying his 

involvement in the murders, but based principally on the "untested" statement of Thielen, 

Bradshaw was convicted of two counts of first degree murder. 

8. Bradshaw successfully appealed his convictions to the Court of Appeal for British 

Columbia, which ordered a new trial. 

The murders 
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9. On March 14, 2009, Lamoreaux was found shot to death on a street near her 

home. Five days later, Bontkes was found shot to death in a nearby park. Both Lamoreaux 

and Bontkes were heavily involved in the drug trade in the City of Langley. 

10. The murders of Lamoreaux and Bontkes appeared to have been the result of a 

turf war between various 'players' in the Langley drug trade. The evidence at trial was 

that Lamoreaux and Bontkes were both allied with Shane Sigurdson, a local drug dealer. 

Sigurdson and Lamoreaux were thought to be moving into territory operated by another 

rival dealer, Johnny Wade.1  

11. Natalie Chouinard, Lamoreaux's roommate and friend, testified that shortly before 

the murders she was beaten and robbed by a couple of 'Wade's men' because she was 

selling drugs for Sigurdson's "dial-a-dope" line. 'Wade's men' also stole the phone 

Chouinard's was using to sell drugs for Sigurdson, thereby depriving Sigurdson of his 

customers. Lamoreaux was upset about Chouinard being beaten by Wade's men and 

wanted to retaliate against Wade.2  

Thielen's involvement in the murders 

12. It was never disputed at trial that Wade hired the violent drug enforcer, Thielen, to 

kill both Lamoreaux and Bontkes in order to get rid of potential rivals. It was also accepted 

that Thielen had his own personal reasons for wanting to kill both Lamoreaux and 

Bontkes: Thielen had previously dated Lamoreaux and they were sworn enemies. Thielen 

also hated Bontkes because he had previously kidnapped and tortured a woman named 

Michelle Motola, who he then sent to to work as a prostitute in Alberta. Thielen was very 

close with Motola and considered her to be his "sister".3  

13. There was also no dispute that Motola was present when Bontkes was murdered.4  

Emily Turpin, Thielen's roommate at the time of the murders, testified that she was 

1  Appellant's Record ("AR"), Part III, Vol.2, pp.214-217, 229-230 
2  AR, Part 111, Vo1.2, p.229-233; p.234, 11.22-26 
3  AR, Part III, Vol.2, p.230, 11.33-46; p.235,11.10-14 
4  Motola eventually pleaded guilty to the manslaughter of Marc Bontkes. 
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present during frequent discussions between Thielen and Motola about their plan to kill 

Bontkes. A few days after Bontkes' murder Motola had talked about how she lured 

Bontkes to the park where he was shot and Thielen had said that he was the one who 

actually shot Bontkes. Based on what Turpin was able to determine from these 

discussions, Bradshaw was not the shooter but was "just there when it happened".5  Turpin 

testified that on another occasion Thielen again "took responsibility" for shooting Bontkes 

at the park.6  

14. Based on all these conversations, Turpin believed that Motola, Thielen and 

Bradshaw were present during the shooting of Bontkes at the park. She testified that 

Motola had lured Bontkes to the park, Thielen had shot Bontkes, and Bradshaw drove.? 

15. Turpin testified that Wade gave her a gun and told her that the gun had been used 

to kill both Lamoreaux and Bontkes. She testified that, at the direction of Wade, she and 

another man, Steve Lambert, sold the gun to somebody else.8  

Thielen's various varied statements about the murders 

16. The police investigation into the murders quickly focussed on Thielen. A "Mr. Big" 

operation began in November of 2009 and lasted about seven months. 

17. Over the course of about a year and a half, being from the time when Lamoreaux 

was murdered in March, 2009 and the time Thielen was arrested and charged with the 

murders in July, 2010, Thielen made a total of eight statements to various police officers 

about the murders. In broad terms, Thielen's statements developed over time, with him: 

(1) initially denying any involvement whatsoever for Lamoreaux's murder and claiming 

that he had an abili at the time she that she was killed; (2) relating in great detail how he 

killed Lamoreaux and shot Bontkes, and how Motola fired one shot to his groin; (3) stating 

6  AR, Part HI, Vol.4, p.13,11.12-41 
6  AR, Part HI, Vol.4, p.20, II. 29-34 
7  AR, Part HI, Vol.4, p.21,11.6-16 
8  AR, Part HI, Vol.4, p.27, II. 22-32 
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that Bradshaw and Motola were the ones who had killed Bontkes, and finally, (4) that 

Bradshaw alone had killed Bontkes and assisted him in the Lamoreaux homicide. 

18. The content and circumstances of Thielen's various statements concerning the 

murders were as follows: 

(1) March 18th, 2009 statement 

19. Thielen was questioned by police regarding Lamoreaux's murder. He told police 

that he had nothing to do with the killing and that he had an alibi.9  

(2) March 25th, 2009 statement 

20. Thielen gave a statement to police after he was arrested following a vehicle stop 

by RCMP officers in Langley. When the police asked why he was wearing a bullet proof 

vest he said because Lamoreaux had been shot and they were close.1° 

(3) May 15ths  2010 statement to Cst. B. [Cst. B. statement] 

21. During the undercover "Mr. Big" investigation to determine what role he played in 

the two murders, he was introduced to a fictitious criminal organization by undercover 

police officers posing as criminal associates. The aim of the investigation was to have 

Thielen trust his "criminal" associates and ultimately talk about his role in the murders.11  

22. Constable B. was the main undercover operator. He developed a very strong 

`friendship' and bond with Thielen during the course of the seven-month operation. 

Constable B. testified that participating in fake criminal activities provided Thielen with an 

opportunity to meet other criminal associates and share stories about their past criminal 

activities.12  

9  AR, Part IV, V01.9, pp.10,11 
1° AR, Part IV, Vol.9, pp.67-68 
11  AR, Part 111, Vol.3, p.90, II. 22-32, 117-24; p.91, 11.3-17 
12  AR, Part 111, Vol.3, pp.168-169 
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23. On May 15, 2010, during a road trip from Edmonton to Calgary, Thielen provided 

Cst. B. with a lengthy and detailed account of his role in the murders of Lamoreaux and 

Bontkes. The statement was digitally recorded. Thielen claimed that he had turned his life 

around and that he was finished with using and selling drugs (a "poison of society") 

because of its inherent evils. He claimed that he was no longer interested in doing 

unorganized forms of criminal activity.13  

24. Thielen told Cst. B. that he alone shot and killed Lamoreaux and Bontkes. He told 

the officer that the killings occurred after a man named "Wade" had called him up and 

complained about people robbing his drug lines. Thielen told Cst. B. that Wade hired him 

to kill Lamoreaux and Bontkes.14  

25. Thielen told Cst. B. that he shot Lamoreaux in the head and chest while she was 

walking down the street. This was consistent with where and how Lamoreaux was killed.15  

26. Thielen told Cst. B. about how Motola lured Bontkes into a vehicle and took him to 

a park. While Motola was driving, Thielen hid in the backseat and Bontkes sat in the front 

passenger seat.16 When they arrived at the park, Thielen surprised Bontkes from the back 

seat and forced him out of the car. Thielen made Bontkes get on his hands and knees, 

he then whispered into Bontkes' ear, caressed and stroked his head, and kissed him on 

the ear. Thielen told Bontkes that he would not kill him if he apologized to Motola for what 

he had done to her. However, this was a ruse as Thielen was likely going to kill Bontkes 

anyways. He then shot Bontkes with a .45 colt revolver. He told Cst. B. that Motola fired 

one shot into Bontkes' groin.17  

27. Cst. B. testified that Thielen was relaxed while making his "free flowing" statement 

and needed no prompting.18  

13  AR, Part IV, Vol.4, p.68-69; 110-111 
14  AR, Part III, Vol.3, pp.172-173; AR, Part IV, Vol.4, pp.75, 115-120 
15  AR, Part III, Vol.3, pp.173, 11.18-23; AR Part IV, Vol.4, p.75 
le  AR, Part III, Vol.3, p.174 
17  AR, Part 111, Vol.3, p.172, 11.30-47, p.174-175; AR, Part IV, Vol.4, p.119 
18  AR, Part III, Vol.3, p.175,11.4-36 
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(4) July 21st, 2010 statement to the "Crime Boss" [Crime Boss statement] 

28. Thielen and Cst. B. arrived at a Best Western hotel in Burnaby to meet the crime 

boss. The purpose for meeting "Mr. Big" was for Thielen to further discuss his involvement 

in the murders so that the boss could be in a position to take care of Thielen's 'problem'. 

At one point, having explained his own involvement in the killings, Thielen mentioned for 

the first time that another man, "Paulie", had also been involved; "Paulie" and Motola 

were the ones who shot Bontkes. Thielen said he did not know Paulie's real name, but 

thought that it was "Eric".19  

(5) July 21St, 2010 statements of Thielen and Bradshaw at the Best Western [Best 
Western statements] 

29. Following the mention of "Paulie", undercover officers encouraged Thielen to meet 

Paulie in a room at the Best Western that same day so the two could 'iron out' their 

respective roles in the murders.2° 

30. Thielen called "Paulie", who was in fact Bradshaw, and made arrangements to 

meet him in the hotel room. As soon as Bradshaw arrived, the two men immediately 

entered the bathroom and closed the door. Someone (Bradshaw testified at trial that it 

was Thielen) turned on a tap. The two men were overheard having some sort of 

discussion for approximately eight minutes. However, because of the sound of the 

running water and the door being closed, what was said between the two men was largely 

inaudible on the recording although at one point, Bradshaw can be heard saying 

"Michelle".21  Thielen left the bathroom once one of the officers monitoring the hotel room 

had instructed Cst. B. to get Thielen to leave.22  [It is unclear if Thielen knew that the hotel 

room was being monitored by an audio or video recording] 

19  AR, Part III, Vol.3, p.108,11.32-40; AR, Pad IV, Vol.8, pp.1287-1291 
2° AR, Part III, p.108, 11.32-40 
21  AR, Part III, Vol.2, pp.49-50 
22  AR, Part III, Vol.3, p.135, 181-182 
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31. When the two men left the bathroom they continued their discussion in the hotel 

room. Thielen asked Bradshaw if he remembered his "first one, Double D" (Lamoreaux's 

nickname). A discussion about the two murders ensued. With respect to the Bontkes 

homicide, the following exchange occurred: 23  

Thielen: On the second one did we touch the van? 

Bradshaw: No, we had gloves on the entire time. 

Thielen: 'Kay 

Bradshaw: As soon as we got out of the car, gloves. And then we pulled the piece 
out. Cleaned all the shells off. Put everything back together and waited. And then 
there's fuckin'... 

Thielen: But Michelle didn't do the last did she? 

Bradshaw: She was there, but she didn't see shit. She didn't see what happened, 
she thought it was you. She didn't even know it was me.24  

(6) July 23rd  , 2010 statements of Thielen and Bradshaw at Bothwell Park [Bothwell 
Park statement] 

32. A further meeting was arranged between Bradshaw and Thielen at Bothwell Park 

in Surrey. The meeting was audio recorded. Bradshaw asked questions murders and 

confirmed details about the murders with Thielen. Bradshaw testified at trial that he felt 

obligated out of fear of the criminal organization and as a favour to Thielen to go along 

with and back up Thielen on what he had already told the crime boss about the murders. 

Essentially, Bradshaw was corroborating Thielen's account of the killings for the purpose 

of bolstering Thielen's 'credibility' with the crime boss.25  

(7) July 30th, 2010 Statement to Cpl. Dhaliwal 

23  AR, Part III, Vol.2, pp.52-53 
24  Bradshaw testified in his own defence at trial. He denied being involved in the murders of Lamoreaux 
and Bontkes. With respect to the meeting at the Best Western, Bradshaw testified that Thielen told him 
about what he had said to the crime boss about his involvement in the murders of Lamoreaux and Bontkes. 
Bradshaw said that Thielen needed him to "back him up on his story" to bolster his credibility with the crime 
boss and help Thielen gain his trust (see, AR, Part III, Vol.6, p.145-150). 
25  AR, Part Ill, Vol.6, pp.171-183 
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33. Cpl. Dhaliwal interviewed Thielen soon after his arrest for the first degree murders 

of Lamoreaux and Bontkes. Initially, Thielen denied his involvement in both murders. 

However, after Cpl. Dhaliwal revealed to Thielen that he had been the 'target' of a "Mr. 

Big" investigation and showed him a portion of his admissions to the crime boss, Thielen 

then, in effect, tried to strike a deal with the police: he would talk about his details of the 

murders in exchange for him being moved to a "far away jail" for his name to be 

changed.26  

34. During this statement Thielen described the murders but did not specifically identify 

Bradshaw as Bontkes' shooter. He only referred to the alleged participants by numbers.27  

(8) July 31st, 2010 Statement to Sgt. Campbell 

35. Following his statement to Cpl. Dhaliwal, Thielen approached Sgt. Campbell and 

provided a detailed account of Wade's involvement. Thielen stated that he was Wade's 

"enforcer" and that Wade had asked him to kill both Lamoreaux and Bontkes because 

they had ripped off Wade's drug line. Thielen and Wade made arrangements to acquire 

both a gun and ammunition to be used for the killings.28  

36. Despite Thielen's statement implicating Wade in both murders, Wade was never 

charged. According to Sgt. Campbell, this was because the only evidence implicating 

Wade came from Thielen and there was "little else to corroborate" Thielen's version of 

events.29  

(9) August 2nd, 2010 re-enactment statement ['re-enactment statement"] 

26  AR, Part IV, Vol.5, pp.90,155-156, 168 
27  AR, Part I, p.14, at para.34 
28  AR, Part III, Vol.5, pp.63-64 
29  AR, Part III, VoL5, p.63, 11.39-47; p.64, 11.2-9 
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37. About a year and a half after the murders, Thielen provided another statement to 

police during a re-enactment3° of the killings. Thielen told Cpl. Dadwal that he was with 

Mr. Bradshaw when Lamoreaux was killed. He claimed that Bradshaw arranged to sell 

drugs to Lamoreaux, and that when she arrived, Thielen shot her. The statements Thielen 

made to Cpl. Dadwal in the course of the re-enactment were not taken under any oath or 

affirmation. This is likely because the focus of the investigation at that time was Thielen 

himself, and not necessarily on Bradshaw or on anybody else.31  

38. Thielen said that he did not shoot Bontkes. For the very first time, he expressly 

pointed the finger at Bradshaw and claimed that Bradshaw was the only one who shot 

Bontkes. (Importantly, this was also the first time Thielen referred to Bradshaw as "Rob", 

Bradshaw's real name). 

39. Thielen also told Cpl. Dadwal that after the murder of Bontkes a man named Steve 

Lambert bought the gun that was used in both murders from him. Thielen said that he 

gave the money from the sale of the gun to Wade.32  

40. Cpl. Dadwal testified at trial that he was aware that Thielen had made some 

"admissions" about his involvement in the murders in previous statements to police and 

that they may have differed from the admissions that he made in the "re-enactment". Cpl. 

Dadwal did not know exactly what Thielen had said previously and did not confront or 

challenge Thielen on the version of events he provided during the "re-enactment". 

Crown tenders the admission of the re-enactment statement 

41. Following his refusal to testify, the Crown requested a voir dire to determine 

whether Thielen's re-enactment statement could be admitted for the truth of its contents 

under the principled exception to the hearsay rule. Thielen's previous statements to police 

3°  It was called a "re-enactment" presumably because Thielen drove around in a van with police officers 
and went to various locations. 
31  AR, Part III, Vol.5, p.7 
32  AR, Part 111, Vol.5, p.13,11.40-47; p.14, 11.1-20; p.164, 11.1-8 
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were also adduced during the voir dire. In addition, the police officers involved in obtaining 

Thielen's various and varied statements testified. 

42. The Crown's position was that it was tendering the re-enactment statement for the 

truth of its contents because it was the only one that was sufficiently reliable. The Crown 

submitted that the statement was reliable primarily because it was consistent with the 

forensic evidence and because it was, in effect, a voluntary confession made against 

interest. It was also the only statement that directly implicated Bradshaw. 

43. Defence counsel opposed the admission of the statement: the statement did not 

meet the standard of threshold reliability because of the many previous statements 

Thielen had made about the murders which contradicted what he said in the re-enactment 

statement. These contradictions were material in the sense that they went directly to the 

roles that various parties played in the murders, and most importantly Thielen's direct 

implication of Bradshaw. In addition, Thielen was motivated by self-interest. 

Consequently, only cross-examination would properly ameliorate the obvious hearsay 

dangers. Defence counsel outlined a number of issues or topics upon which Thielen 

would have been cross-examined: 

(a) What Thielen said to Bradshaw in the bathroom at the Best Western (the first 8 
minutes of the conversation was inaudible on the audio recording);33  

(b) The degree to which Thielen actually knew Bradshaw and why he would involve 
Bradshaw in the killings if, he, Thielen, had been hired to kill both individuals by 
his boss, Wade; 34  

(c) Whether Thielen had a subjective motive to engage in "damage control" given that 
he had been arrested for two counts of first degree murder and one count of 
attempted murder; 35  

(d) Whether Thielen was being dishonest in the re-enactment statement in 
downplaying Motola's role in the Bontkes killing (i.e. she was just present and did 
not deliver any shots) by concurrently increasing Bradshaw's role in that killing (i.e. 

33  AR, Part III, Vol.5, pp.164-165 
34  AR, Part III, Vol.5, pp.165-166 
35  AR, Part 111, Vol.5, pp.168-169 
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that he was the one who shot Bontkes to death). Thielen was very loyal to Motola 
and consistently claimed that she was like his sister. In two of his previous 
statements, Thielen stated that Motola had fired one shot to Bontkes; 36  and 

(e) Thielen would have been confronted during cross-examination with Bradshaw's 
account which was ultimately given in his testimony. 

The trial judge admitted the statement 

44. The trial judge found that Thielen's statement contained circumstantial guarantees 

of trustworthiness and was admissible for the truth of its contents for the following 

reasons: 

(a) No potential for dishonesty: the trial judge described Thielen's re-enactment 
statement as free-flowing, and that it was clear that the re-enactment statement, 
as with all other statements made after Thielen's arrest, was made "without 
promise, inducement, or hope of reward". He found that Thielen had no ulterior 
motive other than to tell the truth. The trial judge found that Thielen's re-enactment 
statement was, in effect, a statement against interest and so it was more likely 
truthful;37  

(b) Consistency with the forensic evidence: the trial judge found that Thielen's 
descriptions of both killings were consistent with the forensic evidence. For 
example, Thielen's version of events was consistent with how many shots were 
fired in both killings and how the bodies were positioned;38  

(c) Detailed description of the murders and consistency with evidence: Thielen was 
able to "offer up" not only a description of how the murders occurred, but also the 
"minute details" of how they occurred. For example, the trial judge found that 
because Thielen correctly described the weather on both nights the killings took 
place, this strengthened the belief in the truthfulness of what Thielen said in his re-
enactment statement;39  and 

(d) Bradshaw's statements: The details of Thielen's statement were consistent with 
what both Thielen and Bradshaw said during the course of the "Mr. Big" initiated 
meetings at the Best Western and at Bothwell Park. The trial judge found that these 

36  AR, Part II, Vol.5, p.844 
37  Ruling, AR, Part I, p.15, paras.40, 41 
313  Ruling, AR, Part, p.16, paras. 45 
39  Ruling, AR, Part I, p.16, paras. 46); 
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statements were most likely true given that they were made in the course of a Mr. 
Big operation and without any knowledge that they were being recorded.4° 

45. The trial judge found that defence counsel's concerns regarding the inability to 

cross-examine Thielen on his inconsistent statements could be alleviated by the 

opportunity to cross-examine the police officers who took his various statements. The trial 

judge found that this opportunity to cross-examine the police officers before the jury 

amounted to, in effect, a safeguard that could be put in place to ensure the trustworthiness 

of Thielen's statement.41  This was despite the fact that none of these other statements 

were to be admitted for their truth so that this apparent safeguard would effectively involve 

cross-examining in inadmissible hearsay evidence. 

Trial judge refuses to admit the statement to Cst. B. 

46. After the trial judge admitted Thielen's re-enactmentstatement for its truth, defence 

counsel applied to have the Cst. B. statement admitted for the truth of its contents. 

Defence counsel argued that admitting this statement would permit the defence to 

"encourage the jury to accept as factual what he says in that statement [the Cst. B. 

statement], as opposed to what he says in the re-enactment".42  

47. The trial judge found that the Cst. B. statement statement carried "little inherent 

indicia of reliability" because it was made in the context of a "Mr. Big" investigation, where 

Thielen was trying to impress a criminal associate in order to receive potential rewards. 

The trial judge found that the Cst. B. statement was admissible for the limited purpose of 

a prior inconsistent statement.43  [Although the trial judge did find that other statements 

during the Mr. Big operation were reliable, see above, para.40(d)] 

Before the Court of Appeal for British Columbia 

40  Ruling, AR, Part I, p.16, at para.44. It must be noted that this view of the Best Western and Bothwell Park 
statements is inconsistent with what the trial judge said about the reliability of statements made during the 
Mr. Big operation, in denying the defence application to adduce Thielen's statement to Cst. B. for its truth 
[see Issue#2, at para.113] 
41Ruling, AR, Part I, p.16, at paras.59, 61 
42  AR, Part III, Vol.6, p.43, p, 11.5-13 
43  Ruling AR, Part I, p.25, para.11 
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48. Bradshaw appealed his convictions for two counts of first degree murder to the 

Court of Appeal for British Columbia. He submitted that the trial judge erred in admitting 

Thielen's re-enactment statement for the truth of its contents. In the alternative, even if 

that statement was admissible, Bradshaw submitted that the trial judge erred in failing to 

admit the Cst. B. statement for the truth of its contents. 

49. The Court of Appeal unanimously allowed the appeal on the first ground. It found 

that the trial judge had committed a number of errors in admitting the re-enactment 

statement under the principled exception to the hearsay rule. 

50. The Court of Appeal held that the trial judge erred in finding that the ability to 

cross-examine the police officers who took the various statements from Thielen was not 

an appropriate safeguard to overcome the hearsay dangers. The Court of Appeal found 

that cross-examining the recipients of statements did not assist in ascertaining the 

threshold reliability of the re-enactmentstatement, because "safeguards" are intended as 

measures that ensure that there are circumstantial guarantees of trustworthiness at the 

time the statement is made, such as placing the person under oath.44  

51. Turning to the substantive reliability of the statement, the Court of Appeal held that 

Thielen's statement not inherently reliable and did not contain any circumstantial 

guarantees of trustworthiness. They found that the trial judge did not address the issues 

that detracted from the truthfulness of Thielen's statement "including his considerable 

motive to lie to extricate himself from his admissions to Cst. B. that he committed first 

degree murder, not once, but twice".45  

52. On the issue of corroborating evidence, the Court of Appeal agreed that 

independent evidence could "certainly add to the guarantee of truthfulness" of a 

statement. However, much of what the trial judge relied upon was not corroborative in 

44  BCCA Decision, AR, Part I, p.144, at para.30 
45  BCCA Decision, AR, Part I, p.146, para.37 
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respect of being a guarantee of truthfulness in Thielen's implication of Bradshaw in the 

murders. The Court of Appeal stated as follows: 

For example, he concluded that the description of the shootings by Mr. Thielen 
was supported by forensic evidence. The difficulty with using this evidence is that 
it does nothing to advance the guarantee of truthfulness in relation to 
Mr. Bradshaw being involved in the offences. Mr. Thielen admitted many times that 
he was present, and indeed committed the offences. There is nothing in his 
statement that is supported by forensic evidence that would implicate 
Mr. Bradshaw as opposed to Mr. Thielen. 

The judge relied on the details provided by Mr. Thielen, and the "free-flowing" 
nature of his interviews. Again, there is nothing in the details that provide a 
circumstantial guarantee of trustworthiness to his evidence that Mr. Bradshaw was 
involved. The admission to Cst. B. that he, Thielen, had committed the murders 
himself, were also "free-flowing" according to Cst. B. The judge used the details 
provided in the re-enactment, which is hearsay, to find that the re-enactment was 
reliable. It was not, again like Khan, a situation where the statements of the child 
were so out of the normal experience for a child, that the statement itself could 
provide a guarantee of trustworthiness. Again, there is nothing in the detail that 
would add trustworthiness over his earlier statement that he had been involved in 
the murders alone, without Mr. Bradshaw.46  

53. As for the Best Western and Bothwell Park statements, the Court of Appeal held 

that while these were evidence of some knowledge or perhaps even a level of 

participation in the murders, when viewed in the overall picture, they do not reach the 

level of providing circumstantial guarantees of trustworthiness to Thielen's re-enactment 

statement to render it admissible without any possibility of cross-examination: 

The statements do not, however, in these circumstances, reach the level of 
providing a circumstantial guarantee of trustworthiness required to permit the 
admission of highly prejudicial statements from a witness who had given many 
contradictory statements in the course of the investigation, without cross-
examination. Mr. Bradshaw does not specifically implicate himself to the degree 
Mr. Thielen asserts in the re-enactnnent.47  

46  BCCA Decision, AR, Part 1, p.145, paras.31, 32 

47  BCCA Decision, AR, Part 1, p.146, para.36 
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54. Given the number of inconsistent statements Thielen made about the murders, the 

Court of Appeal found that it "was not possible, on its face, to determine which statement 

was the truth and which was a lie". In these circumstances, the Court of Appeal concluded 

that the dangers of admitting Thielen's re-enactment statement could only ever be 

ameliorated by cross-examination." 

55. The Court of Appeal allowed the appeal based on the erroneous admission of the 

re-enactment statement, and did not address the alternative ground concerning the 

admissibility of the Thielen's statement to Cst. B. 

PART II - RESPONDENT'S POSITION ON THE ISSUES 

56. The respondent submits that the Court of Appeal for British Columbia correctly 

overturned the trial judge's decision to admit Thielen's re-enactment statement. 

57. In the alternative, the respondent submits that the trial judge was wrong to refuse 

to admit Thielen's statement to Cst. B. for the truth of its contents. 

PART Ill — ARGUMENT 

ISSUE #1: The Court of Appeal was correct to conclude that the trial judge erred 
in admitting the re-enactment statement 

Introduction 

58. Nothing about Thielen's re-enactment statement was inherently reliable so as to 

justify its admission under the principled exception to the hearsay rule. It was not a 

spontaneous statement. It was a self-serving statement made to police by a co-accused 

after he was arrested for two counts of first-degree murder, during which he attempted to 

48  BCCA Decision, AR, Part I, p.146, para.3 
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shift blame to Bradshaw. Most importantly, by the time he had given his re-enactment 

statement, Thielen had already given a number of different accounts about the murders 

particularly in respect of the acts by those involved. 

59. The very obvious concern about the re-enactment statement was that Thielen was 

lying by implicating Bradshaw in the hope of obtaining some benefit, for example, reduced 

charges, a benefit which he ultimately realized. This is one of those cases where 

contemporaneous cross-examination was the only means of providing the trier of fact with 

the necessary tools to assess the truthfulness of Thielen's statement. 

60. The unanimous decision of Court of Appeal properly held that trial judge erred in 

admitting Thielen's re-enactment statement: (1) by failing to have a proper regard for the 

inherent unreliability of Thielen's statement and the potential areas upon which he could 

have been cross-examined; (2) by his analysis and reliance upon what he considered to 

be corroborative evidence; and (3) by his reliance on "safeguards" which did not assist in 

establishing threshold reliability, These were all errors in principle. In these 

circumstances, the Court of Appeal was not required treat the trial judge's decision with 

deference.49  

The framework of threshold admissibility under "principled approach" 

61. All hearsay is presumptively inadmissible. If hearsay evidence does not fall within 

a traditional exception, it can only be admitted under the principled approach where the 

focus on necessity and the reliability of the evidence. There was no dispute about 

necessity; Thielen's refusal to testify satisfied the necessity requirement. 

62. Threshold reliability is established where the hearsay statement exhibits sufficient 

indicia of reliability so as to afford the trier of fact a satisfactory basis for evaluating the 

truth of the statement. The "optimal means" of testing the truth of a statement is by cross- 

49  R. v. Youvarajah, 2013 SCC 41 at para.81, Appellant's Book of Authorities ("ABA"), Tab 51. 
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examining the declarant in open court. However, where this is not possible, reliability can 

be established in two ways: 

(1) "Procedural reliability": notwithstanding the hearsay form of the statement, 

truth and accuracy can still be sufficiently tested; and 

(2) "Substantive reliability": there is "no real concern" about the truth of the 

statement because of the circumstances in which it came about — in other 

words — the statement is "inherently trustworthy.5° 

63. These two means of determining reliability are not mutually exclusive. Under a 

flexible and functional approach, the various elements of threshold reliability are 

interrelated and ought to be considered together.51  A greater degree of substantive 

reliability may compensate for a comparatively weaker degree of procedural reliability, or 

vice versa, and thereby establish threshold reliability. Similarly, factors going to both 

procedural and substantive reliability may be combined to render the statement 

admissible. For example, in R. v. U.(F.J).,52  substantive reliability was established given 

that the accused gave a strikingly similar statement shortly after the complainant gave 

her statement. In addition, procedural reliability was established because the complainant 

was available for cross-examination.53  

64. Hearsay is presumptively inadmissible because of the dangers in admitting an out-

of-court statement, without providing the trier of fact with the ability to test its reliability. 

With hearsay statements, the trier of fact is deprived of an opportunity to assess the 

declarant's perception, memory, narration, or sincerity. The declarant may have 

misperceived the facts, wrongly remembered the facts, or may have knowingly made a 

50  R. v. Khelawon, 2006 SCC 57, at para. 62-63, ABA, Tab 31; Youvarajah, at para.30 
51  Youvarajah, at para.30; R. v. Devine, 2008 SCC 36, at para.2, ABA, Tab 16; R. v. M.(.1.), 2010 ONCA 
117, at para.53, Respondent's Book of Authorities ("RBA"), Tab 11 
52  [1995] 3 S.C.R. 76, ABA, Tab 18 
53  R. v. Couture, 2007 SCC 28, at para.99, ABA, Tab 14 
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false assertion. The lack of contemporaneous cross-examination "sits at the centre" of 

these four hearsay dangers. 54  

65. The focus of the hearsay inquiry must be on the particular danger arising from the 

hearsay nature of the evidence. In this case, the very real danger was that Thielen's 

implication of Bradshaw in the two murders was a self-serving fabrication and untrue. 

The utility of cross-examination and the lack of substantive reliability in this case 

66. The Court of Appeal rightly held that the specific hearsay danger arising in this 

case, namely, Thielen's credibility and whether his statement was true, could only have 

been ameliorated by cross-examination. Absent contemporaneous cross-examination of 

Thielen, his hearsay statement should not have been admitted. The trial judge was not 

sufficiently alive to the need for cross-examination in this case. In fact, he appeared to 

suggest that the ability to cross-examine the police officers who took Thielen's various 

and inconsistent statements was somehow an adequate substitute for cross-examining 

Thielen: 

The defence will, as strenuously argued by Mr. McMurray, be deprived of the ability 
to cross-examine Mr. Thielen on the inconsistencies in his statements. The Crown 
is prepared to agree that such inconsistencies can be put into the evidence and it 
agrees to call the police officers to whom Mr. Thielen gave statements, including 
Constable B., in order to allow Mr. McMurray to cross-examine them on these 
inconsistencies. The Crown argues that this approach will form a basis for Mr. 
McMurray to further demonstrate Mr. Thielen's disreputable character to the jury 
and to argue he had a motive to involve Mr. Bradshaw in the murders.55  

67. An inquiry into the substantive reliability of a statement is, however, ultimately 

anchored in an assessment of whether the statement is so inherently reliable that 

contemporaneous cross-examination of the declarant "would add little if anything to the 

process". This requires the court to look at the potential effect of cross-examination and 

examine the factors that would "likely have been inquired into during the course of cross- 

54  McWilliams' Canadian Criminal Evidence, 5th Edition, (2016: Thomson Reuters), at 7:20.10, RBA, Tab 
30; R. v. Baldree, [2013] 2 S.C.R. 520, at paras. 31, 32, RBA, Tab 4; Kbelawon, at para.2; Youvarajah, at 
para.18 
55  Ruling, AR, Part I, p.18, at para.59 
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examination if the declarant had been available to testify".56  The trial judge did not conduct 

such an inquiry in this case. 

68. In R. v. Smith,57  one hearsay statement of the deceased (the "third phone call") 

could not be admitted as hearsay because there were "no circumstantial guarantees of 

trustworthiness that would justify the admission of the statement without cross-

examination". Lamer, C.J.C, writing for the court, concluded that the statement was 

inadmissible because he could not say that he was "without apprehensions" that the 

deceased was mistaken about what she said in the phone call. This was because of two 

hypotheses: (1) that the declarant may have been mistaken about the accused, Smith, 

returning to the hotel room, or about Smith's purpose in returning; and (2) that the 

declarant might have lied to her mother in order to prevent her from sending someone to 

pick her up. As to this second hypothesis, Lamer C.J.C. found that the declarant had 

shown that she was "at least capable of deceit" because she was travelling under an 

assumed name and was in possession of a credit card that she knew was either stolen 

or forged.58  

69. Importantly, Lamer C.J.C. in Smith did not need to find that the deceased was in 

fact mistaken or had lied. From an admissibility perspective, there were no satisfactory 

substitutes for the lost opportunity to cross-examine the deceased about her third phone 

call given the concerns about her credibility. Lamer C.J.C. accepted that this involved 

some "speculation" about the deceased's motive to fabricate: 

I wish to emphasize that I do not advance these alternative hypotheses as accurate 
reconstructions of what occurred on the night of Ms. King's murder. I engage in such 
speculation only for the purpose of showing that the circumstances under which Ms. 
King made the third telephone call to her mother were not such as to provide that 
circumstantial guarantee of trustworthiness that would justify the admission of its 
contents by way of hearsay evidence, without the possibility of cross-
examination. Indeed, at the highest, it can only be said that hearsay evidence of the 
third telephone call is equally consistent with the accuracy of Ms. King's statements, 
and also with a number of other hypotheses. I cannot say that this evidence could 

Khelawon, at para.72 
57  [1992] 2 S.C.R. 915, RBA, Tab 23, at 935 
58  Smith, at 935 
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not reasonably have been expected to have changed significantly had Ms. King been 
available to give evidence in person and subjected to cross-examination. 59  

70. In Khelawon, this Court held that a videotaped hearsay statement of the deceased 

was not admissible because the declarant's competence and motives needed to have 

been explored on cross-examination. The issues that could have been explored on cross-

examination were as follows: 

(1) the mental competence of the deceased given that he was elderly and his mental 
capacity was in issue; 

(2) whether he understood the consequences of making his statement; 

(3) whether he was influenced in making the allegations by a disgruntled employee 
who had been fired by the accused; 

(4) whether his statement was motivated by a general dissatisfaction about the 
management of the home; and 

(5) whether his injuries were caused by a fall rather than the assault.6° 

71. Following Khelawon, this Court in Couture found that content of an out-of-court 

statement was not so inherently trustworthy, because there was "good reason" to be 

cautious about the truth of the statement, that it could be admitted without cross-

examination. Charron J. stated: 

While the contents of the statements — an alleged disclosure of a suspect's 
confession to two murders — are unusual, there is nothing about the statements 
themselves that compels one to trust their truth and accuracy in this untested 
form. To the contrary, there is good reason to exercise particular caution — the  
declarant was an estranged spouse of the suspect recounting events from years  
previous.  I explained earlier that the principled exception to the hearsay rule is not 
intended to supplant all other rules of evidence. Nor is it intended to provide a 
substitute for the usual rigours of the criminal trial process.61  (emphasis added) 

59  Smith, at 936-937 
60  Khelawon, at pares 107 
61  Couture, at para.101 
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72. The respondent submits that there were a number of serious concerns about the 

re-enactment statement which are similar to those discussed in Smith, Khelawon and 

Couture. The objective of the analysis is, again, not to determine whether Thielen was in 

fact lying when he implicated Bradshaw, but rather to show that there are no 

circumstantial guarantees of trustworthiness in the re-enactment statement that could 

justify its admission without cross-examination. 

#1 Motive to lie and shift responsibility away from himself given the jeopardy he faced 

73. Far from being inherently trustworthy, based on the well-established principles in 

this Court's decision in Vetrovec v. The Queen,62  the re-enactment statement is quite 

obviously inherently untrustworthy and must has to be viewed with extreme caution. 

74. The appellant submits that there ought to be no "blanket exclusion" of accomplices' 

hearsay statements. Certainly, the Court of Appeal did not find that there should be. The 

respondent similarly does not suggest that Thielen's statement should have been 

automatically excluded simply because he was an accomplice with a motive to lie. 

However, the law, and more importantly, common sense dictate that it should be 

extremely unlikely that such a statement will be admitted as hearsay without the possibility 

of cross-examining the declarant.63  

75. In Youvarajah, this Court considered the fact that generally statements made by 

accomplices are to be regarded as inherently unreliable: 

Criminal law is generally and rightfully suspicious of allegations made by a person 
against an accomplice. It has long been recognized that evidence of one 
accomplice against another may be motivated by self-interest and that it is 
dangerous to rely on such evidence absent other evidence which tends to confirm 

62  [1982] 1 S.C.R. 811, ABA, Tab 50 
63  Even statements of co-perpetrators made in furtherance of the criminal activity are only admissible if 
the rigours of the Carter test have been met (see, R. v. Mapara, [2005] 1 S.C.R. 358, ABA, Tab 33). 
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it. The fact that such statements are contained in an ASF does not provide any 
reassurance of reliability. Indeed, statements by a co-accused or accomplice are 
recognized as inherently unreliable.64  

76. The respondent submits that the existence of a motive to lie, while not always 

determinative, should be a significant contextual factor in the admissibility analysis just 

as it was in Smith, Starr, Youvarajah, and Couture. As Rosenberg J.A. held in R. v. 

Czibulka, the declarant's motive to fabricate plays a "central role" in determining whether 

to admit a statement under the principled approach.65  The fact that a declarant has a 

strong motive to lie will be an important factor leading to exclusion precisely because the 

statement is undeniably made in "circumstances of suspicion", and precisely because the 

hearsay dangers cannot be ameliorated without cross-examination.66  

77. There will be other cases where, notwithstanding the declarant's motive to lie, 

particularly cogent and countervailing considerations nonetheless favour the admission 

of the statement. This is the case in many of the decisions relied on by the appellant in 

its factum.67  These decisions are all fact specific and largely distinguishable. Indeed, in 

R. v. Campeau,68, the Alberta Court of Appeal specifically held that R. v. Bradshaw "quite 

fact and situation specific" when it came to the inherent unreliability of Thielen's 

statement: 

That decision is quite fact and situation specific and is distinguishable. The 
objection to admissibility there focused on a re-enactment that the arrested 
(murderer) Thielen constructed knowingly for the police with the evident purpose 
of implicating Bradshaw in the murders. From the reliability perspective in that case 
the Thielen re-enactment compared unfavourably with the free-flowing discussion 
with Thielen during the Mr. Big investigation in Bradshal/1/.69  

78. Thielen's statement was suspicious not simply because he was a co-accused, but 

also because of how his statement came about and his previous inconsistent 

64  Youvarajah, at para.62 
65  R. v. Czibulka, 2004 CanLII 22985 (Ont. C.A.), at para.36, RBA, Tab 5 
66  R. v. Starr, [2000] 2 S.C.R. 144, at para.215, RBA, Tab 25; R. v. Okeynan, 2016 ABCA 184, at para. 29, 
RBA, Tab 13; R. v. Scott, 2004 NSCA 141, at paras.90-92, RBA, Tab 22 
67  Appellants Factum, at para.121 
68  2015 ABCA 210, ABA, Tab 10 
69  Campeau, at para.15 
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statements.7° In fact, probably the most overriding and striking concern in the analysis of 

threshold reliability has to be the fact that Thielen had previously told Cst. B. that he and 

Motola alone shot Bontkes. 

79. In his initial interview with Cpl. Dhaliwal soon after his arrest on July 30, 2010, 

Thielen steadfastly denied his involvement in the murders. This position, however, quickly 

changed when he was confronted with evidence implicating him, in the murders. Thielen 

then sought to, in effect, get a favourable 'deal' from the police based upon what he was 

going to tell them. From that point onward, Thielen's reliability became tainted by his 

desire to engage in self-serving damage control and by the fact that his prior statements 

were inconsistent with the only statement the Crown wanted to rely on at trial. 

80. It is beyond question that during the re-enactment statement Thielen minimized 

his own involvement in Bontkes' homicide by stating that it was Bradshaw alone who fired 

the fatal shots. Thielen obviously had an incentive to shift responsibility away from himself 

in the hope of a more favourable outcome. As it turned out, he was successful: the first-

degree murder charges were downgraded to charges of second degree murder, he 

received a lesser sentence, and the attempted murder charge against Shane Sigurdson 

was dropped altogether. Subjectively, Thielen may well have been hoping for more -

something that could never be known without cross-examination. 

81. The trial judge erroneously found that Thielen's statement was reliable because it 

was made "without any hope of reward". Without contemporaneous cross-examination, it 

was impossible to arrive at that conclusion because no one could appreciate the extent 

of the benefits Thielen subjectively hoped for in providing his statement to the police. It is 

noteworthy that the Vetrovec analysis not only looks at the actual benefits obtained, but 

also what benefits the witness subjectively anticipates.71  

#2 — Confronting Thielen on previous inconsistent statements 

7°  BCCA Decision, AR, Part I, p.146, at para.38 
71  R. v. Wittier, 2013 BCCA 214, at para.48, RBA, Tab 27 
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82. Prior to the re-enactment statement, Thielen gave seven statements about the 

murders that were all inconsistent to some degree. The re-enactment statement was the 

first, and only, time where Thielen specifically implicated Bradshaw in the murders by his 

own name. Most significantly, Thielen's statement to Cst. B. was completely at odds with 

what Thielen said in his re-enactment statement and his other statements to police 

following his arrest on July 30, 2010. In his statement to Cst. B., Thielen related in great 

detail how he killed Lamoreaux and how he fired all but one of the shots that killed 

Bontkes. He said that Motola had fired one shot at Bontkes. He made no mention at all 

of Bradshaw. 

83. If what Thielen said to Cst. B. were true, then Bradshaw was not involved in the 

homicides and his assertions about the respondent in the re-enactment statement were 

lies. Indeed, if he were to have been cross-examined, Thielen could have adopted what 

he said to Cst. B. as true and disavow his re-enactment statement. On the other hand, 

even if Thielen's statement to Cst. B. was not true, then Thielen was a proven liar. 

84. The trial judge found that the re-enactment statement, as well as other statements 

Thielen gave to police following his arrest on July 30, 2010, were most likely credible 

because they were "all free-flowing narratives" and "voluntarily offered up not only a 

description of how the murders occurred, but also minute details of how they occurred".72  

However, the trial judge failed to consider that Thielen's statement to Cst. B. was also 

described as "free-flowing" and was similarly voluntarily offered up by Thielen.73  In other 

words, there was nothing about the re-enactment statement that carried a hallmark of 

reliability in contradistinction with any of his other statements. 

85. In addition, the problem with this analysis is that there is nothing in law, logic or 

common sense to support a link between a "free-flowing" narrative and credibility. Nor is 

there a rational connection between "voluntarily offer[ing] up" minute details of how a 

72  Ruling, AR, Part I, p.16, at para.46 
73 AR, Part III, Vol.3, p.175,11.4-36 
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murder occurred and credibility especially when the declarant admits involvement in what 

he is describing. Ironically, most of Thielen's statements, despite being inconsistent in 

critical aspects, could be corroborated to a great degree by the independent evidence. 

However, on the critical issue of Bradshaw's involvement, they were decidedly at odds 

and uncorroborated. 

86. The respondent submits that given the number of statements he gave and the 

different things he said, without cross-examination, it was impossible to say when Thielen 

was lying or telling the truth. 74  

#3 — Cross-examining Thielen on the inaudible conversation in the Best Western 

87. Another significant area where cross-examination was essential was the "off the 

record" and inaudible conversation between Thielen and Bradshaw in the bathroom of 

the Best Western. As soon as Bradshaw arrived at the hotel room, the two immediately 

entered the bathroom, someone turned on the tap, and then closed the door. The two 

men were heard having some sort of discussion in the bathroom for approximately eight 

minutes. However, because of the running water and the door being closed, the recording 

was unable to capture almost all of what was said between the two men. 

88. One reasonable inference is that Thielen was trying to make sure the people who 

he believed to be his criminal associates were not able to listen to what he was saying to 

Bradshaw before the two men came out into the living area and began to talk about their 

purported roles in the murders. indeed, it was only after Cst. B. coaxed Thielen out of the 

bathroom that the two men continued their conversation in the hotel room.75  The inaudible 

bathroom conversation (potentially initiated by Thielen) supports the possibility that 

Thielen had told "Mr. Big" an untruthful story about the murders and the meeting in the 

74  R. v. Ranger, 2011 ONCA 311, at para,149, ABA, Tab 39 
75  The officers monitoring the hotel room had Cst. B. contact Thielen so the two men would leave the 
bathroom and have their conversation in the main portion of the hotel room where the audio and video 
equipment would pick up their conversation. Cst. B. testified that it was "tricky dance" to get Thielen out of 
the bathroom while at the same time not "tipping [his] hand" as to the real reason he wanted the two men 
out in the main part of the hotel room (AR, Part III, Vol.3, p.135, 11.12-35). 
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bathroom was an attempt to get Bradshaw 'onside' with the false version that he had told 

"Mr. Big". Given this possibility (which in fact is what Bradshaw's testified to) Bradshaw's 

statements at the Best Western and at Bothwell Park about what he did during the 

murders would have been called into question. As Lamer C.J.C. held in Smith, it is 

appropriate, in considering the admissibility of hearsay statements, to engage in 

"speculation" for purposes of developing alternative hypotheses which might demonstrate 

that a hearsay statement is not sufficiently trustworthy to be admitted without cross-

examination. 

89. It was critical to be able to challenge Thielen on what he said to Bradshaw in the 

bathroom of the Best Western and why he appeared to make attempts to conceal their 

conversation. If Bradshaw was simply invited there to discuss his true role in the murders, 

why did Thielen appear to initiate a meeting in the bathroom? These circumstances defeat 

there being sufficient trustworthiness in the statement to warrant its admission without 

any cross-examination of the declarant. 

90. Ultimately, this apparent speculation about what Thielen and Bradshaw were 

engaged in during discussions in the bathroom at Bothwell Park was testified to by 

Bradshaw. Needless to say, Bradshaw was extensively cross-examined to test the 

reliability of his version of events while none of Thielen' version of events was ever tested 

by cross-examination. 

#4 — Confronting Thielen with other inconsistencies 

91. According to Thielen, Bradshaw played a prominent role in both murders: he was 

involved in planning the Lamoreaux homicide and actually pulled the trigger in the 

Bontkes homicide. However, this was at least implausible given the uncontroverted 

evidence that Thielen was himself hired to kill both people by Wade. Moreover, based on 

Thielen's crime boss statement, it was evident that Thielen did not appear to be very well-

acquainted with Bradshaw because he did not even know his real name - Thielen wrongly 

thought that Bradshaw's first name was "Eric". An obvious question was why would 
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Thielen involve Bradshaw (someone he apparently barely knew) in both murders to such 

a significant extent when, by his own admission, it was Thielen who was hired to do both 

killings by Wade? 

92. Thielen's re-enactment statement was also inconsistent with Emily Turpin's 

evidence on two important points. First, in his re-enactment statement, Thielen said he 

gave the murder weapon to a man named Steve Lambert and that Lambert came back 

later and gave him money for it. However, Turpin's evidence at trial, was that she took 

the gun out to Lambert and was paid for it by Lambert, while Thielen played no part in the 

sale of the gun to Lambert. Second, Turpin testified that Thielen "took responsibility" for 

the killing of Bontkes and that Thielen had claimed that he was the one who shot Bontkes 

to death.76  

93. It can hardly be said that cross-examination would have been redundant or that 

there were other means by which Thielen's evidence could be tested. To the contrary, 

Thielen's numerous prior inconsistent statements made cross-examination imperative 

because there were no other means by which the reliability of the preferred statement 

could be tested. A combination of the following four factors leads inexorably to the 

conclusion that Thielen's statement was not inherently trustworthy: (1) the number of 

inconsistent statements that Thielen had given about the murders and his and others 

roles in them; (2) his unquestionable level of dishonesty about the murders; (3) his general 

motive to lie at the time of the re-enactment statement; and (4) the issues surrounding 

the secret bathroom conversation at the Best Western. 

The trial judge relied on evidence that was not corroborative of the truth of 
Thielen's assertions 

94. The appellant submits that the Court of Appeal erred by "systematically rejecting" 

any independent evidence which corroborated the truthfulness of the hearsay statement 

but which did not directly implicate Bradshaw in the murders.77  The appellant asserts, 

76  AR, Part III, Vo1.4, p.13,11.12-41 
77  BCCA Decision, AR, Part 1, p. 144-145, at paras. 31, 34 
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without authority, that threshold reliability involves a consideration of all the corroborative 

evidence which supports the truthfulness of the statement, including that which does not 

implicate the accused. 

95. However, in R. v. Blackman,78  this Court stated that corroborative evidence could 

be considered in assessing threshold reliability in "appropriate circumstances".79  While 

not expanding upon the precise parameters of "appropriate circumstances", the 

respondent submits that corroboration should, in this context, be construed narrowly. 

96. A narrow view of corroboration makes eminent sense and is supported by this 

Court's jurisprudence. Blackman holds that the threshold analysis under the principled 

approach is not intended to be a "full trial on the merits"8° — it is intended to be focused 

on the hearsay statement, the specific hearsay dangers and what, if any, compelling 

features of the statement ameliorate these dangers. 

97. Accepting the appellant's thesis on corroboration would effectively mean that the 

hearsay statements of accomplices are more, not less, likely to satisfy threshold reliability, 

precisely because they can be corroborated to a great extent. This runs completely 

counter to common sense and everything the criminal justice system has learned over 

the years about the dangers of relying on untested, and untestable (because of the 

voluntarily unavailability of the declarant) evidence of self-interested, scurrilous, 

"Vetrovec" witnesses.81  

98. In R. v. Hart,82  this Court held that in determining the threshold reliability of an 

accused's Mr. Big confession, corroborative evidence is not a "hard and fast requirement", 

but where corroborative evidence exists, it can nonetheless "provide a powerful 

78  2008 SCC 27 
m Blackman, at para.55 
80  Blackman, at para.57 
81  Nikos Harris, "Justice for all: The implications of Hart and Hay for Vetrovec witnesses" 22 C.R. (7th) 
105, at 111-117, RBA, Tab 29 
82  [2014] 2 S.C.R. 544, RBA, Tab 6 
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guarantee of reliability".83  If the law requires a guarantee of reliability of an accused's own 

Mr. Big statement, the law must require an even higher threshold of reliability of an 

accomplice's hearsay statement. An accused can always choose to testify and explain 

his Mr, Big statement; he can provide evidence to assist the trier of fact assess the 

ultimate reliability of the statement. When, as here, an accomplice's out of court statement 

to the police is adduced there is no possibility of cross-examination — the statement is 

untested and untestable. Only a very high level of threshold reliability can possibly 

compensate for the obvious hearsay dangers. 

99. The only reason why the re-enactment statement was adduced in the first place 

was for the truth of his assertion that Bradshaw was involved in the planning of the 

Lamoreaux homicide and was the one who actually shot Bontkes to death. At the 

threshold stage, the focus must remain on this particular purpose for which the hearsay 

statement is tendered. Only evidence that could possibly corroborate that purpose should 

be considered under the principled approach at the admissibility stage.84  

100. Here, the substance of the re-enactment statement was whether Bradshaw was 

actually involved in the murders in the ways that Thielen had described and not how the 

murders occurred or whether Thielen was involved. Thielen's involvement was accepted 

by everyone, including himself. In addition, in virtually all of his previous statements, 

including the statement to Cst, B., Thielen always admitted being present during the 

murders. 

101. This Court and other courts have consistently held in a Vetrovec context that the 

confirmatory evidence must be ultimately capable of restoring the trier's faith in the 

relevant aspects  of the witnesses' account.85  In R. v. Khela,86  this Court found that while 

corroborating evidence need not directly implicate the accused, the corroborating 

83  Hart, at para.105 
84  Blackman, at paras.55-57; Couture, at para.83 
85  R. v. Kehler, [2004]1 S.C.R. 328, at para.20, RBA, Tab 9; R. v. Roks, 2011 ONCA 526, at para.63; 
RBA, Tab 20; R. v. Pelletier, 2012 ONCA 566, at para.67, RBA, Tab 14; R. v. Ponce, 2012 MBCA 87 at 
para. 74, RBA, Tab 15 
86  [2009] 1 S.C.R. 104, ABA, Tab 31 
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evidence must still be capable of supporting the disputed elements of a witnesses' 

statement: 

As a matter of logic, where the only issue in dispute is whether the accused 
committed the offence, the trier of fact must be comforted that the impugned 
witness is telling the truth in that regard before convicting on the strength of that 
witness's testimony. (emphasis in original)87  

102. This requirement for materiality of the corroborative evidence (a principle deduced 

from the words "in that regard' in Khela and the words "appropriate circumstances" in 

Blackman) is critical when the evidence comes from an accomplice. As this Court held in 

R. v. Smith,88  the nature of what amounts to corroborative or confirmatory evidence must 

be viewed differently in situations involving an accomplice. This is because an accomplice 

is in a particularly good position to concoct a story falsely implicating another person, 

precisely because he can provide minute details of the offences which can be readily 

corroborated.89  In this case, Thielen could be theoretically corroborated about almost 

every aspect of the murders by forensic evidence, except the part implicating Bradshaw. 

103. In R. v. Nataucappo,9° the Saskatchewan Court of Appeal recently recognized the 

difficulties in considering corroborative evidence in determining whether a hearsay 

statement of an accomplice was not admissible. In so doing, the Court correctly 

emphasized the need for the corroborating evidence to relate to the purpose for which 

the statement was being tendered: 

The trial judge also relied on certain evidence as corroborating Mr. Badger's 
hearsay statements, namely: the blood found on the driver's side and centre 
console of Mr. Sanderson's vehicle, the drag marks of Mr. Sanderson's body which 
were accompanied by a set of footwear that did not correspond with that of either 
Mr. Pechawis or Mr. Badger, and the tire impressions which were consistent with 
Mr. Badger's car leaving and returning to the scene. While that evidence supports 
certain aspects of Mr. Badger's version of events, it does not corroborate his 
identification of Mr. Nataucappo as the person who stabbed Mr. Sanderson and 

87  Khela, at para.43 
88  [2009] 1 S.C.R. 14, at para.15, RBA, Tab 24 
89  see also, R. v. Saleh, 2013 ONCA 742, at para.107, RBA, Tab 21; R. v. Haevischer, 2014 BCSC 1863, 
at para.546, RBA, Tab 7 
9° 2015 SKCA 28, RBA, Tab 12 
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that identification is the purpose for which the hearsay statements were sought to 
be admitted. 91  (emphasis in original) 

104. The respondent submits that these observations apply with equal force in the 

circumstances of this case. The trial judge found that Thielen's statement was reliable 

because it was consistent with the forensic evidence of the two murders: the number of 

shots fired in each of the murders, how the bodies were positioned, and the gun that was 

used. He also found that Thielen's statement was consistent with the "minute details of 

how the murders occurred": the weather on both nights, that a hedge was pruned where 

Lamoreaux was killed, and the state of the grass in the park where Bontkes was killed. 

The Court of Appeal correctly found that the trial judge's reliance on these corroborating 

pieces of evidence to be in error because they were utterly meaningless for the purpose 

of corroborating his implication of Bradshaw in the murders. 

Evidence of the Best Western and Bothwell Park meetings 

105. The appellant also relies on the fact that the re-enactment statement was 

corroborated by what was said by Bradshaw in his meeting with Thielen at the Best 

Western and at Bothwell Park. These statements were not sufficiently cogent to overcome 

the hearsay dangers, being the serious issues with Thielen's credibility and the absence 

of cross-examination, and thereby establish threshold reliability. 

106. The existence of corroborating extrinsic evidence is never to be ultimate driver of 

the reliability analysis under the principled approach. As this Court held in Khelawon, the 

presence or absence of corroborating evidence is merely one factor to be weighed and 

considered in the overall circumstances under a functional and flexible approach. In this 

respect, the central thesis in Khelawon, in its rejection of Starr, is that extrinsic evidence 

should not necessarily be excluded from the admissibility analysis because it is 

corroborative.92  

91  Nataucappo, at para.62 
92  Khelawon, at para.108; Blackman, at para.55 
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107. A good illustration of the use of corroborative evidence under the principled 

approach is this Court's decision in R. v. Khan.93  The child's hearsay statement that the 

doctor had put his "birdie" in her mouth was held to be inherently reliable and thus 

admissible. The statement was not only made shortly after the incident, but it was made 

innocently and without any prompting or suggestion. The child had no motive to lie. The 

experiences she related were so outside the normal experiences of a child as to suggest 

that her statement was true. In addition, there was a semen stain on the child's clothing. The 

corroborative evidence of the semen stain was an additional factor that assisted in 

establishing that the child's statement that she was sexually molested was reliable. Most 

importantly, the intrinsic circumstances of the making the child's statement provided 

circumstantial guarantees of trustworthiness. The presence of the semen stain essentially 

eradicated any remaining concerns about the reliability of the statement. 

108. In comparison to Khan, there were no circumstantial guarantees of trustworthiness 

in terms of how re-enactment statement came about. Thielen's hearsay statement was 

hardly made shortly after the incidents: it was given 17 months after the murders. Far 

from having no motive to lie, Thielen had a significant motive to lie and to shift 

responsibility away from himself having been arrested and presented with powerful 

evidence implicating him in the murders. 

109. Moreover, in terms of the corroborative evidence itself, Bradshaw's statements at 

the Best Western and at Bothwell Park did not have a high level cogency, and certainly 

not the same level of cogency as the semen stain in Khan. In fact, as discussed above, 

the circumstances surrounding the making of these statements, including that parts were 

inaudible, were highly suspicious. The statements were preceded by, in effect, an eight-

minute off the record discussion between Thielen and Bradshaw in the bathroom of the 

Best Western. It was there that least one of the men (likely Thielen) made deliberate 

attempts to conceal what they said by turning on a tap before proceeding out to the living 

area to talk about the murders. It was entirely plausible that in the bathroom Thielen 

attempted to get Bradshaw onside by having him lie about the murders in order to 

93  [1990] 2 S.C.R. 531, RBA, Tab 10 
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corroborate the false version of events that he had just told "Mr. Big". As noted above, it 

was critical for Thielen to be cross-examined on why he appeared to initiate the 'off the 

record' discussion with Bradshaw in the bathroom 

110. Even so, the only statement that Bradshaw made which could potentially support 

the argument that he was the shooter was his comment "she did not even see it was me". 

However, earlier in the same recording, Thielen himself referred to the Lamoreaux killing 

-• where he admittedly shot and killed the deceased — as "my first one", suggesting that 

the Bontkes homicide was, in effect, his "second one". The hypothesis that Thielen shot 

and killed both individuals is well-supported by the undisputed evidence Thielen was hired 

by Wade kill both Lamoreaux and Bontkes, and by Thielen's own detailed admission to 

Cst. B. More than anything else, the Best Western and Bothwell Park recordings 

corroborate the necessity of cross-examining Thielen. 

No error in the Court of Appeal's discussion of "safeguards" 

111. The trial judge found that one procedural safeguard that could be employed by 

defence counsel was to cross-examine the police officers who took Thielen's various 

statements. The Court of Appeal found that the trial judge erred as such an opportunity 

was not an appropriate or meaningful safeguard. It was in this context that the Court of 

Appeal stated, in respect of safeguards, that "the guarantee of trustworthiness and 

accuracy at the threshold test does not arise as a result of anything a judge or the Crown 

at trial can do".94  This was not an error. It was a statement directed in response to the 

trial judge's statement that the threshold analysis at the gatekeeping stage was, in part, 

geared toward identifying the "possible safeguards that can be put in place by the Crown 

and the court" and his clearly erroneous finding that one of these "possible safeguards" 

would be to allow defence counsel to cross-examine the police officers who took various 

statements from Thielen.95  

94  BCCA Reasons, AR, Part I, p.144, para.30 
95  Ruling, AR, Part I, p.11, para.19; p. 18,paras.59-61 
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112. One of the main issues concerning the truthfulness of Thielen's statement was that 

is was inconsistent with earlier statements that he had given. At trial, Cpl. Dadwal testified 

that he was not even aware of the content of Thielen's previous statement to Cst. B.. 

While Cpl. Dadwal testified that he was aware that Thielen had made previous 

statements, he did not confront or seek any explanation from Thielen about any 

contradictory statements during the taking of the re-enactment statement. In any event, 

a proper application of the rules of evidence, would have prevented defence counsel 

cross-examining in through the police officers hearsay statements of Thielen for any 

substantive purpose. In these circumstances, the respondent submits that the ability to 

cross-examine the police officers at trial was a meaningless exercise. It ought not to have 

factored into the trial judge's assessment of the admissibility of the re-enactment 

statement. 

No adequate procedural safeguards in this case to justify the admission of the 
statement 

113. Given the lack of inherent trustworthiness of the re-enactment statement, there 

were no adequate procedural safeguards to compensate for the absence of cross-

examination of Thielen. The re-enactment statement was not made under oath, nor where 

there any warnings given to Thielen about the consequences for being untruthful. There 

were no adequate procedural substitutes for testing his evidence. The simple fact that the 

statement was videotaped meant little given the concerns about its inherent 

untrustworthiness. As Charron J. stated in Khelawon: "the principled exception to the 

hearsay rule does not provide a vehicle for founding a conviction on the basis of a police 

statement, videotaped or otherwise, without more."96  

ISSUE #2 — Admissibility of Thielen statement to Cst. B. 

96  Khelawon, at para.106 
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114. The Court of Appeal did not have to address the alternative ground advanced by 

the respondent — if Thielen's enactment statement was admissible for the truth of its 

contents, then the trial judge erred by failing to admit Thielen's statement to Cst. B. for 

the truth of its contents. 

115. The respondent submits that the trial judge erred in finding the Cst. B. statement 

did not meet the standard of threshold reliability, particularly in light of his conclusion that 

the re-enactment statement was sufficiently reliable and admissible. If the re-enactment 

statement was properly admitted, both statements should been before the jury on the 

same evidentiary footing, in other words, for their truth. Of course, it remains the position 

of the respondent that the re-enactment statement was inadmissible and consistent with 

that position, all of Thielen's statements were inadmissible. 

116. The trial judge found that Thielen's statement to Cst. B. did not meet the standard 

for threshold reliability, and could not be admitted for its truth, because of the 

circumstances in which the statement was made. He found that because Thielen's 

statement to Cst. B. was made in the course of a Mr. Big investigation it carried "little 

inherent indicia of reliability" because Thielen was simply trying to impress a newfound 

criminal associate: 

Thielen was in a circumstance where he was trying to impress a person who was 
promising him the opportunity of a lifestyle Thielen could only dream of. There were 
potential rewards to Thielen to brag or to try and impress [Cst. B.] with his past 
involvement in criminal activities in general and with that Thielen was prepared to 
do for [Cst. B.] and the criminal organization should he be taken in as a member 
of that organization.97  

117. This case concerns the admissibility of a "Mr. Big" confession, in a different and 

unusual context because it was tendered at the request of the defence. The respondent 

submits the new framework for the admissibility of "Mr. Big" statements articulated in R. 

97  Ruling, AR, Part I, p.25 at para.11 
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v. Hart 98  cannot readily be imported to this case.99  Nonetheless, to the extent that Hart 

is applicable, the respondent submits that the reliability analysis in Hart favours the 

admission of Thielen's statement to Cst. B. for the truth of its contents and the trial judge 

was wrong to not admit it. In addition, the trial judge's own analysis of threshold reliability 

of the re-enactment statement, however flawed, justified admission of the Cst. B. 

statement, as it was at least equally reliable and equally corroborated. 

118. In Hart, this Court held that "Mr. Big" confessions are presumptively inadmissible. 

Their admission is determined pursuant to a two-pronged approach: (1) the Crown (as 

the proponent of the statement) establishing that, on balance, the probative value of the 

confession outweighs its prejudicial effect; and (2) an assessment of whether there was 

an abuse of process or any police misconduct. In R. v. Mack,l'a° this Court applied this 

new framework and found the accused's Mr. Big statement in that case was clearly 

admissible. 

119. Under the first prong of the test, the court must analyze the prejudicial effect of the 

statement by assessing the extent of the bad character evidence of the accused that is 

inadvertently revealed due to his involvement in the "Mr. Big" operation. But this does not 

apply here. Thielen's bad character in being involved with the Mr. Big operation, and any 

resulting prejudicial effect, was irrelevant. In fact, any bad character revealed on the part 

of Thielen actually favoured the admissibility of his statement because of the long-

standing evidentiary principle that a third party's bad character, unlike an accused's, is 

admissible for the purposes of showing that he is more likely to have committed the crime 

for which the accused has been charged.1°1  

120. Thielen's statement to Cst. B. was a hearsay statement and so its admissibility 

rested on whether it met the common law standard of threshold reliability under the 

98  [2014] 2 S.C.R. 544, RBA, 
99  Hart addresses the statement made to Mr. Big, as opposed to statements, like the statement to Cst. B., 
which are made generally in the course of a Mr. Big operation to an undercover officer. 
100 [2014] 3 S.C.R. 3 
101  see, R. v. Arcangioli, [1994] 1 S.C.R. 129, RBA, Tab 2 
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principled exception to the hearsay rule. Where, as here, it is the accused who seeks to 

tender the evidence, the standard of threshold reliability under the principled approach is 

relaxed. This further favoured the admission of Thielen's Mr. Big statement for the truth 

of its contents.1°2  

121. There is, however, one important similarity in the two approaches. Hart held that 

there are parallels between the assessment of a "Mr. Big" confession's reliability (and 

thus its probative value under the first prong of the test) and the threshold reliability 

assessment that is employed under the common law principled approach.1°3  Both 

methods of analysis look to the circumstances in which the statement was made in order 

to determine the threshold level of reliability or trustworthiness for the statement. 

122. Hart determined that the accused's confession, in that case, was not reliable 

primarily due to the combined effect of his very limited mental capacity, social isolation, 

the "lengthy and intense operation" and the "overwhelming inducements" offered to him 

in the course of the operation. By contrast in Mack, this Court held that the confession 

there was "clearly" admissible in the circumstances because there was no violence 

employed, no evidence of any mental incapacity and where the accused received only 

"modest" inducements consisting of $5,000 over a four-month period.104  

123. The circumstances of Thielen's statement to Cst. B. are more akin to those in 

Mack. If Thielen was being tried for the murders, there, would be no question that his 

statement to Cst. B. would be admissible as against him. The Mr. Big investigation 

targeting Thielen was tame and contained very modest benefits. In fact, it was very similar 

to the very many "Mr. Big" confessions that have routinely been admitted at the request 

of the Crown before and after Hart.105  

102  Khelawon, at paras. 47-48; R. v. Post, 2007 BCCA 123, at paras.89-90, RBA, Tab 16 
103  Hart, at paras.100-101 
104  Mack, at para.33 
105  R. v. Randle, 2016 BCCA 125, RBA, Tab 19; R. v. Wruck, 2016 ABQB 370, RBA, Tab 28; R. v. 
Mildenberger, 2015 SKQB 27, RBA, Tab 18; R. v. Balbar, 2014 BCSC 2285, RBA, Tab 3 
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124. By the time Thielen had given his statement to Cst. B. in May of 2010, the 

operation had been in existence for six months. During the five to six month period of the 

investigation, Thielen was paid a total of approximately $7,000 for "jobs" that consisted of 

picking things up and dropping things off for the organization. The investigation never 

involved Thielen in any actual criminal activities. There was no evidence of any violence 

or threats of violence. There was no indication of any police nnisconductl°6  

125. There was also no evidence that Thielen had any mental incapacity. To the 

contrary, Thielen was already a sophisticated player in the criminal underworld. Even 

when he was arrested for the murder of Bontkes and Lamoreaux, he parlayed potential 

convictions for first-degree murder into pleas for second degree murder. And when it 

came time for him to testify in Bradshaw's trial, he confidently advised the trial judge that 

he would not testify. Thielen was not timid or bashful, he was instead self-assured and 

confident. 

126. Moreover, Thielen's statement to Cst. B. was both detailed and corroborated by 

other evidence which proved that Thielen had a motive for killing both people. It was 

never disputed Thielen was hired to kill both these individuals by Wade because they 

were "ripping off" Wade's dial-a-dope operation.1°7  

127. The appellant says that Thielen's statement to Cst. B. was not admissible because 

it was inconsistent with the evidence. Specifically, Thielen told Cst. B. that Motola shot 

Bontkes in the groin, and the forensic evidence revealed no such gunshot wound. The 

respondent submits that this inconsistency in the circumstances of this case was not 

sufficient to render the statement inadmissible at the threshold stage. Indeed, the fact that 

an accused's "Mr. Big" statement was inconsistent with the evidence has never been 

enough to make the statement inadmissible. This still holds true in the post-Hail 

landscape.1°8  

1°6 AR, Part III, Vol.3, p.89,11.16-36; p.96, 11.31-47 
107Ruling, AR, Part I, p.26, at para.13 
108 R. v. Johnston, 2016 BCCA 3, at para.68, RBA, Tab 8; R. v. West, 2015 BCCA 379, at para.87, RBA, 
Tab 26; R. v. Allgood, 2015 SKCA 88, at para.64, RBA, Tab 1 
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128. It provides no comfort that the trial judge decided to admit Thielen's statement to 

Cst. B.. as a prior inconsistent statement. As defence counsel at trial pointed out, by 

having Thielen's statement to Cst. B. admitted for its truth, this would give the accused 

the ability to "encourage the jury to accept as factual what he says in that statement [the 

Cst. B. statement], as opposed to what he says in the re-enactment".109  

129. The trial judge's erroneous ruling prevented the jury from ever accepting the truth 

of Thielen's statement to Cst. B., which never implicated Bradshaw. The ruling also 

effectively elevated the re-enactment statement as a superior form of evidence akin to in-

court testimony. The trial judge's repeated instructions that Thielen's statement to Cst. B. 

was not admissible for its truth suggested to the jury that statement was, in fact, not true. 

130. Even if Thielen's re-enactment statement was admissible, a new trial should be 

still be ordered because the trial judge erred in failing to admit Thielen's statement to Cst. 

B. for the truth of its contents. 

PART IV - SUBMISSIONS ON COSTS  

145. The respondent does not seek any order as to costs. 

PART V - NATURE OF ORDER SOUGHT 

146. The respondent seeks an order dismissing the appeal and affirming the Court of 

Appeal's order for a new trial. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED, 

109 AR, Part ill, Vol.6, p.42, 11.5-13 
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Foy? Richard Fowler, Q.C. 
Eric Purtzki 
Counsel for the respondent 

July 25th, 2016 
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