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PART I — OVERVIEW 

1. This appeal calls upon the Court to re-visit the threshold reliability inquiry under the 

principled exception to the hearsay rule. The Criminal Lawyers' Association (Ontario) ("CLA") 

submits that, while a wholesale revision of threshold reliability is unnecessary, this Court should 

re-affirm and re-focus the inquiry on the particular dangers posed by hearsay statements. The 

CLA's position is as follows: 

2. First, corroborative evidence at the threshold reliability stage is only relevant if it confirms 

the specific fact(s) for which the hearsay is adduced. 

3. Second, any "procedural safeguards" imposed at trial in order to assist the trier of fact test 

the trustworthiness of a hearsay statement must be near-equivalents of contemporaneous cross-

examination. In almost all cases, cross-examination of investigating officers who received the 

hearsay will not only be inadequate, it will also impair trial fairness. 

4. Third, a trial judge has discretion to condition the admission of inculpatory hearsay on the 

admission of additional exculpatory hearsay statements sought by the defence. 

PART II — QUESTIONS IN ISSUE 

5. The CLA will address the followings three questions in issue: 

(1) What is the proper role for corroborative evidence in the threshold reliability 

analysis? 

(2) What "procedural safeguards" can be imposed at trial in order to satisfy threshold 

reliability? 

(3) Can a trial judge condition the admission of inculpatory hearsay on the admission 

of other hearsay statements sought by the defence? 

PART III — ARGUMENT 

I. Threshold Reliability and the Role of Corroborative Evidence  

A. The Hearsay Exception: the Inflationary Trend 

6. The Canadian hearsay rule has undergone a "revolution" in recent decades. At common 

law, hearsay was for centuries treated with the utmost suspicion: it was admitted only via 

categorical exceptions and otherwise excluded. 1  The categorical exceptions had a common 

1  See generally, B.P. Archibald, "The Canadian Hearsay Revolution: Is Half a Loaf Better than no Loaf at All?" (1999) 
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animating feature: ensuring sufficient putative reliability so any admitted hearsay evidence could 

be fairly assessed and relied upon by a trier of fact. 

7. In Khan,' this Court ushered in the well-known principled approach to hearsay, premised 

on the twin principles of necessity and reliability. The rule was made more flexible in order to 

keep pace with developments in the law on evidence, and rightly so. 

8. However, the Court was cautious not to go too far. In Starr,3  a narrow approach to assessing 

threshold reliability was advocated: extrinsic corroborative evidence that merely bolstered the truth 

of the statement's content could not be considered. Iacobucci J. observed that the animating 

principle underlying the exclusion of hearsay is not its intrinsic tendency to be wrong per se, but 

rather the inability to test the declarant's credibility and reliability through cross-examination.4  

Thus, only evidence relevant to the circumstances in which the statement was made should be 

considered.5  If some adequate substitute for cross-examination was present, then the rationale for 

exclusion could be overcome. 

9. Starr, and the common law before it, would until ten years ago likely have guided the result 

in this case. 

10. In Khelawon,6  however, the Court reversed this aspect of Starr. Charron J. held that any 

extrinsic evidence could, in theory, be considered. However, this was not an invitation to consider 

any and all evidence in the record or every factor imaginable, no matter the circumstances. The 

Court's holding was more limited: 

[A]ll relevant factors should be considered including, in appropriate cases, the 
presence of supporting or contradictory evidence. In each case, the scope of the 
inquiry must be tailored to the particular dangers presented by the evidence and 
limited to determining the evidentiary question of admissibility.' 

In Blackman, Charron J. was clear: "Khelawon did not broaden the scope of the admissibility 

inquiry; it merely refocused it."8  

11. However, post-Khelawon some courts have allowed trials to become increasingly premised 

on evidence given outside the courtroom and not in it. This trend threatens the adversarial bedrock 

25 Queen's L.J. 1. 
2  R. v. Khan, [1990] 2 S.C.R. 531. 
3  R. v. Starr, [2000] 2 S.C.R. 144. 

Starr, at para. 162. 
5  Starr, at paras. 215, 217. 

R. v. Khelawon, 2006 SCC 57. 
7  Khelawon, at para. 4. 
R v. Blackman, 2008 SCC 37, at para. 54. 
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of our criminal justice system and ought to be reversed. This case provides the Court with an 

opportunity to once again re-focus the threshold reliability analysis on the "particular dangers" 

raised by a hearsay statement. 

12. Simply stated, the Khelawon decision was not an open invitation to conduct wide-ranging, 

unwieldy voir dires on the reliability of every assertion, beyond the central or core assertion, 

contained in a lengthy hearsay statement. Such an interpretation of Khelawon would lead to 

unmanageable and unfair results. Trial judges would be invited to pick and choose purportedly 

corroborative evidence from any part of the record and potentially the investigative brief and, if 

any is found, admit the hearsay. There is a real risk that jurors will be left with a mass of untested 

evidence to sift through. Instructions to the jury will inevitably be complex and convoluted, 

contrary to this Court's recent appeal for simplicity in Rodgerson.9  

13. Instead, the CLA submits that each case requires a focussed inquiry into the particular 

dangers raised by the particular hearsay statement. Not all factors enumerated in the jurisprudence 

are appropriately considered in every case. In particular, where the available corroborative 

evidence does nothing to respond to the statement's particular dangers, it should not be considered. 

B. Corroborative Evidence — The Vetrovec Analysis is Misplaced 

14. While the principled approach may have brought welcome flexibility, the animating 

principle remains consonant with the common law: evidence is only admitted if the trier of fact 

can properly assess its reliability, in the service of rendering a true verdict. There is also wisdom 

in the common law's traditional embrace of bright-line rules. The Court ought to prevent any 

further muddying of the hearsay rule by clearly defining corroborative evidence as that which tends 

to guarantee the truthfulness of the specific fact for which the hearsay statement is adduced to 

prove. This was the concern of the Court of Appeal and is well rooted in policy and logic. 

15. The Appellant's urged adoption of the broad meaning given to the concept of 

"confirmation" in the Vetrovec context is, with respect, misplaced. There is no threshold screening 

for the admissibility of a Vetrovec witness. Their evidence, while potentially dangerous, is 

nonetheless presumptively admissible. The object of the exercise is to give the jury the tools it 

needs to assess the evidence fairly. As a result, when assessing a Vetrovec witness' testimony, a 

9  R. v. Rodgerson, 2015 SCC 38, at paras. 50-51. 
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trier of fact is permitted to consider any and all confirmatory evidence, even if it does not directly 

implicate the accused or the fact in issue.10  The critical distinction, of course, is that the Vetrovec 

witness is testifying before the trier of fact, and his or her credibility is at issue. Crucially, the 

Vetrovec witness can be cross-examined." The trier of fact is entitled to assess the credibility of 

the witness as a whole. The presence of confirmatory evidence on a peripheral aspect of the 

witness' testimony may — in theory, though not without difficulty — enhance the overall credibility 

of the unsavoury witness 

16. The same approach is not warranted when considering the threshold reliability of hearsay 

evidence. The context is fundamentally different. The object of the exercise is to assess whether it 

is safe to let the jury even hear the evidence in the first place. And, to state the obvious, the jury 

will never hear from the declarant nor have the benefit of cross-examination on the declaration. 

17. The trial judge is assessing whether there exists sufficient threshold reliability to warrant 

exceptional admission of an otherwise inadmissible piece of evidence. While corroborative 

evidence may allow the jury to effectively test the reliability of certain facts asserted in the hearsay, 

in the absence of cross-examination the jury cannot reliably assess the overall reliability and 

credibility of the declarant. Consider, for instance, Khan: the semen stain undoubtedly confirmed 

the truthfulness of the child's assertion that she was sexually abused, but the trier of fact was 

hardly able to assess the child's testimonial sincerity, perception, recollection and demeanour. 

Beyond the reliability of the statement "He put his birdie in my mouth", the court knew little about 

the reliability or credibility of the declarant.12  

18. Furthermore, the Appellant's reliance on Vetrovec is over-stated. Where the only purpose 

for the Vetrovec witness' testimony is the assertion that the accused was responsible for the 

offence, any confirmatory evidence must still enhance the likelihood that this assertion — and not 

any other — is true. Fish J. made this point in Khela. While it is true that "[i]ndividual items of 

10  R. v. Khela, 2009 SCC 4, at para. 41. 
11  Canadian jurisprudence has rejected pre-emptive stays of proceedings in cases involving highly tainted jail house 
informants (classic Vetravec witnesses), provided that the defence has the ability to conduct a full cross-examination. 
For example, in R. v. Dikah, 1994 18 OR (3d) 302 (Ont. C.A.), leave to appeal dismissed: [1994] 3 S.C.R. 1020, 
Doherty J.A. in his concurring opinion held: "Where the defence has a full opportunity to explore factors relevant to 
reliability and credibility before the trier of fact, I see no constitutional or supervisory authority for a trial judge pre-
empting the trier of fact's assessment by entering a stay of proceedings." In this case, unlike Dikah, the witness refused 
to testify and the factors relevant to his reliability and credibility could not be tested. An overly broad approach to 
corroborative evidence may engage the constitutional or supervisory authority of the trial judge because, once the 
hearsay is admitted, the right to cross-examine the declarant is abrogated. 
12  Khan, at para. 4. 
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confirmatory evidence need not implicate the accused", the analysis does not end there: "As a 

matter of logic, where the only issue in dispute is whether the accused committed the offence, the 

trier of fact must be comforted that the impugned witness is telling the truth in that regard before 

convicting on the strength of that witness's testimony."13  

19. Therefore, to the extent that confirmatory evidence applies differently in the Vetrovec 

context, this is more a matter of logic than of principle because the jury is able to assess the 

reliability of the declarant. Hearsay, on the other hand, is introduced to prove a fact or facts in 

issue and is premised on the presence of threshold reliability. In the hearsay context, confirmatory 

evidence is only logically relevant if it tends to "increase or diminish the probability of the 

existence of [the] fact in issue".14  Without cross-examination and the ability to test the witness, 

corroborative evidence that does bear upon the fact in issue is incapable of bolstering the 

substantive reliability of the hearsay. 

20. This is particularly so in the case of hearsay statements by accomplices. The law is rightly 

suspicious of accomplice evidence — and should be even more so of accomplice hearsay. One of 

the reasons is that accomplices have a motive to lie and thus their credibility is presumptively 

suspect.15  Another is that, by definition, they have intimate knowledge of the crime and are well-

placed to fabricate a narrative implicating the accused. "All that an accomplice must add to an 

otherwise truthful, and potentially confirmable story," observed this Court in Smith, "is the 

participation of the accused."16  

21. It is therefore hardly surprising that much of the evidence of an accomplice will easily be 

confirmed by independent evidence from the crime scene, such as the weather that evening, or the 

positioning of the body. But — in the absence of cross-examination — confirmation of those details 

does nothing to assuage the trier of fact that the accomplice-declarant is telling the truth that the 

accused was involved. 

22. As Khelawon instructs, the trial judge must tailor the threshold reliability analysis to the 

particular dangers posed by the particular hearsay statement, or to borrow a term from this Court's 

decision in Handy — "the issue in question."' The particular danger in the case of an accomplice 

13  R. v. Khela, 2009 SCC 4, at paras. 42-43 [Emphasis in original]. See also R. v. Yumnu, 2010 ONCA 637, at para. 
163. 
14  R. v. Blackman, 2008 SCC 37, at para. 30. 
15  R. v. Youvarajah, 2013 SCC 41, at para. 62. 
16  R. v. Smith, [2009] 1 S.C.R. 146, at para. 15. 
17  R. v. Handy, [2002] 2 S.C.R. 908, at paras. 69-70. 
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is not that they are lying about their presence at the crime scene, but rather that they are lying about 

the accused's. If the declarant could be cross-examined, a more holistic credibility and reliability 

assessment that takes account of all evidence and factors would be open to the jury. In the absence 

of that engine for ferreting out the truth, the trial judge must exercise his or her gatekeeper role 

assiduously and strictly. The trial judge should only consider corroborative evidence that provides 

comfort that the declarant is telling the truth that the accused is the person who committed the 

offence. To the extent that Khelawon re-calibrated corroborative evidence at the threshold 

reliability inquiry, it did not invite a broad ranging search for any item of evidence that might 

potentially corroborate any aspect of the hearsay statement. At the threshold stage, it is the issue 

in question, properly defined, that must guide the inquiry. 

23. It should be remembered that threshold reliability is intended to be a gate, not a sieve. As 

the Alberta Court of Appeal recently observed in Threefingers: 

To describe threshold reliability as being "low" or not a "high standard" is an error 
of law. As Justice Doherty of the Ontario Court of Appeal stated in R v Humaid 
(2006), 210 OAC 68, 81 OR (3d) 456; leave to appeal refused, [2006] SCCA No 
232, at para 51, "Threshold reliability stands as a substitute to cross-examination 
of the declarant". In no way can a substitute to cross-examination of the declarant 
equate to a "low threshold". This is an error of law.i8  

The Court went on to note that, as a result, "the statement cannot be made reliable by corroboration 

of certain minor items."19  

24. Finally, it makes good sense from a policy perspective that some outward limit on the scope 

of "corroboration" evidence be imposed in the hearsay context. Requiring that the evidence 

corroborate the specific fact for which the hearsay statement is adduced to prove serves as an 

appropriate and functional limit to this challenge. Otherwise, hearsay voir dires risk turning into 

trials within trials. The admission of the hearsay statement, in circular fashion, may effectively 

become premised on the trial judge's assessment of the guilt of the accused. 

25. This Court has already warned in Blackman that the assessment of threshold reliability 

should not be so far-reaching that it becomes a "full trial on the merits".20  Similarly, in Couture 

the Court held that "the principled exception to the hearsay rule is not intended to supplant all other 

rules of evidence. Nor is it intended to provide a substitute for the usunl rigours of the criminal 

18  R. v. Threefingers, 2016 ABCA 225, at paras. 54-55. 
19  Threefingers, at para. 55. 
20  Blackman, at para. 57. 
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trial process."21  

26. Instructing lower courts that they must approach threshold reliability with a narrow focus 

on the particular dangers raised by the hearsay statement will help ensure the "usual rigours of the 

criminal trial process" remain centre-stage and buttress reliable fact finding. As observed by the 

Ontario Court of Appeal, trial fairness entitles the accused to a "cost-benefit analysis" regarding 

whether the admission of a hearsay statement's "value to the correct disposal of the allegations 

contained in the indictment exceeds] its cost to the litigation process."22  In the CLA's respectful 

submission, only a focused definition of corroboration strikes the appropriate balance in service of 

the truth, a fair trial and trial efficiency. 

II. Threshold Reliability and "Procedural Safeguards"  

27. As is well known, Khelawon set out two means by which a hearsay statement's reliability 

may be assessed: (1) corroborative evidence may confirm its truth {substantive reliability); or {2) 

despite the absence of contemporaneous cross-examination, the truth and accuracy ofthe statement 

may be tested in any event (procedural reliability).23  

28. It is the CLA's position that procedural reliability must also be approached with a narrow 

focus. It must always be borne in mind that the very purpose of the exclusionary hearsay rule is 

the time-worn principle that "our adversary system is based on the assumption that sources of 

untrustworthiness or inaccuracy can best be brought to light under the test of cross-examination."24  

Where prophylactic "procedural safeguards" may be imposed that allow the hearsay to be tested, 

they must be near-equivalents of direct cross-examination in order to satisfy threshold reliability. 

29. The cross-examination of investigating police officers is rarely, if ever, an appropriate 

substitute for the procedural safeguard of cross-examination of a declarant. In the CLA's 

submission, this "safeguard" it is both procedurally and substantively unfair. The cross 

examination of the investigating officers can be useful in pointing out problems with the 

declarant's statement, if the statement is otherwise admissible. However, the cross-examination at 

trial of the recipient of the hearsay statement does not generally assist in assessing the threshold 

reliability of the statement. 

21  R. v. Couture, 2007 SCC 28, at para. 101. 
v. Saleh, 2013 ONCA 742, at para. 94. See also Archibald, supra note 1, at pp. 62-63. 

23  Khelawon, at paras. 61-63. 
24  Khelawon, at para. 48. 
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30. The approach used here is a radical departure from this Court's decisions in EJ.U 25  and 

K.G.B.26. There, the Court highlighted that the "gravest danger" posed by hearsay is the lack of 

contemporaneous cross-examination of the person who made the statement.27  In both EJ.0 and 

K.G.B., that danger was remedied by the fact that the declarant was on the witness stand and could 

be cross-examined on the prior inconsistent hearsay statements sought to be adduced for their truth. 

Lamer C.J. suggested that, in the absence of substantive reliability, few if any circumstances would 

justify admission of hearsay without the safeguard of direct cross-examination.28  

31. The Court of Appeal in this case could have been more precise when it stated that 

"safeguards... imposed at trial... do not assist in ascertaining threshold reliability."' As F.J.0 

and K G.B. illustrate, that is not strictly true. However, in a case where the declarant is unavailable 

to testify (or was not previously cross-examined30), it is fair to say that nothing done in court can 

adequately stand-in for contemporaneous cross-examination. 

32. Certainly, cross-examination of the investigating officers who received the hearsay can 

hardly be called a procedural safeguard merely because it involves "cross-examination." Cross-

examination of the recipient of a hearsay statement may, in certain circumstances, be useful if 

there is some concern about the credibility or reliability of the recipient.31  However, where there 

is no doubt about what was actually said or under what circumstances — if the statement is video-

taped, for instance — then cross-examination of the recipient does nothing to help assess whether 

the content of the hearsay is true. It merely provides the jury with the illusion that the evidence has 

been adequately tested and confronted. 

33. The cross-examination of police officers on the credibility and reliability of the hearsay 

evidence also brings with it the dangers of "investigative hearsay" evidence as described in Van.32  

This dangers manifests itself both in response to questions in cross-examination but also in re-

examination by the Crown. Where the hearsay statement is adduced in the course of a Mr. Big 

zs R. v. F.J.U., H99513 S.C.R. 764. 
26  R. v. K.G.B., [1993] 1 S.C.R. 740. 
27  F.J. U, at para. 34. 
28  FJ.. U. , at para. 39. 
29 R. v. Bradshaw, 2015 BCCA 195, at para. 30. 
3°  For instance, s. 715(1) C.C.C. acts as an exception to the hearsay rule allowing, in certain circumstances, testimony 
given at a previous trial or at a preliminary inquiry to be adduced for the truth of its contents. However, it is a statutory 
pre-condition for admission that the accused have been given a YIN  opportunity to cross-examine the witness." See 
generally, R. v. Saleh, 2013 ONCA 742, at paras. 68-81. 
31 Blackman, at para. 50. 
32 R. v. Van, [2009] 1 S.C.R. 716, at para. 33. 
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investigation, for instance, parading police officers before the jury in order to provide narrative 

surrounding the making of the statement will inevitably risk inviting prejudicial or inadmissible 

commentary. 

III. A Trial Judge's Discretion to Admit Prior Inconsistent Hearsay  

34. Even if hearsay is admitted, trial fairness dictates that a trial judge has discretion to admit 

other contradictory evidence sought by the defence. In particular, prior inconsistent statements 

made by the same declarant should become admissible for the truth of their contents. Indeed, there 

is merit to the position that a relaxed standard should be applied in such circumstances. As the 

Ontario Court of Appeal held in Williams (adopted by this Court in Finta), the rules of evidence 

may be relaxed in favour of defence evidence to ensure that an injustice does not occur.33  

35. The risk of unfairness arises where a jury is given two out of court statements and is told 

that one is admissible for "the truth of its contents" but the other is only admissible to assess the 

credibility of the first statement, but not otherwise admissible for the truth of its contents. While 

we place great faith injuries, this seems like a task of inordinate complexity in the hearsay context. 

Where a witness is cross-examined on prior inconsistent statements, the jury can perceive and 

assess the effect of the cross-examination on the credibility or reliability of the witness' testimony. 

Where both statements are made out of court, there is no cross-examination and the jury is left to 

assess the statements in a vacuum. 

36. More importantly, it is a task that raises a potential unfairness. From the jury's perspective, 

the trial judge has already determined which statement can be accepted for the truth of its contents 

and which cannot — in other words, which statement is more reliable and which is incapable of 

belief. The jury is not only deprived of the advantage of seeing the evidence tested through cross-

examination, they are also given the answer to the test. 

37. In Saleh, the Court of Appeal for Ontario recently held that it was unfair to admit the 

hearsay statement of one accomplice (favourable to the Crown) while excluding that of another 

accomplice (favourable to the defence): "In the end, the appellant was denied the benefit of a 

" R. v. Williams, [1985] O.J. No. 2489 (C.A.), at para. 60; R. v. Finta, [1994] 1 S.C.R. 701, at para. 287. See also R. 
v. Brown, [2002] 2 S.C.R. 185, at paras. 117-119, where Arbour J. (concurring) held, citing Williams, that the hearsay 
rule may be relaxed when innocence is at stake: "In the case of hearsay, threshold concerns about necessity and 
reliability, which reflect issues of fairness to the opponent in the adversary system, should be weighed against the 
dangers of convicting an innocent person". 
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second version of the crucial events to juxtapose with that of Yegin in an attempt at least to whittle 

down his level of participation in the killing of Hassan."34  Although, as a remedial measure, the 

trial judge had already admitted other inconsistent hearsay for the truth of its contents (which is 

itself supportive of the argument advance here), without the "second version of the crucial events" 

this was not enough for the Court of Appeal.35  

38. Courts have, in similar contexts, admitted hearsay statements other than the one sought by 

the Crown in order to compensate for any undue prejudice to the accused.' A trial judge has a 

general duty to safeguard the fairness of the trial and, in admitting inculpatory hearsay, may impose 

such measures as are necessary in service to that duty." Particularly where the hearsay statement 

forms the keystone of the Crown's case, it would be unfair not to admit prior contradictory 

statements sought by the defence. The jury must be left with a genuine choice between innocence 

and guilt. 

PART IV — COSTS 

39. The CLA seeks no order as to costs. 

PART V — ORDER SOUGHT 

40. The CLA seeks permission to present oral argument at the hearing of the appeal. The CLA 

takes no position on the proper disposition of the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this  
Ilk 
b day of September, 2016. 

Counsel for the Intervener, 
Criminal Lawyers' Association (Ontario) 

34  R. v. Saleh, 2013 ONCA 742, at para. 93. Although the Court of Appeal ultimately excluded the hearsay statement 
sought by the Crown, the fact that it could not be contrasted with the second hearsay statement was a factor favouring 
exclusion. While this case arose under s. 715(1) of the Criminal Code (see supra note 30), the principled approach to 
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