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PART I - OVERVIEW, STATEMENT OF FACTS- PART II - POINTS IN ISSUE 

Overview 

1. The Intervener, the Attorney General of Ontario, accept the facts disclosed in the record 

before the courts below. In this appeal, this Honourable Court will consider the governing legal 

test for a determination of threshold reliability, the analytical model to be employed and the 

scope of the inquiry including what types of extrinsic evidence can properly be considered and 

what types of safeguards can be employed to address the dangers associated with the use of 

hearsay evidence. Ontario agrees with British Columbia. 

It is Ontario's position that the British Columbia Court of Appeal erred in considering both the 
extrinsic corroborative evidence and safeguards in isolation. The extrinsic evidence and 
safeguards should have been considered together along with all the other evidence and all the 
other factors pertinent to the assessment of threshold reliability. The BCCA was also wrong to 
have concluded that only evidence implicating the accused in the commission of the crime should 
be considered. The approach employed in determining the admission of extrinsic evidence should 
be informed by the governing test, the hearsay evidence and the particular hearsay dangers. When 
extrinsic corroborating evidence addresses the particular hearsay dangers in issue and is capable 
of contributing to the rational evaluation of the hearsay, it should be considered in the threshold 
reliability assessment. 

PART III - BRIEF OF ARGUMENT 

Introduction 

2. Twenty-five years ago, this Court initiated a sea change in the law of hearsay. Starting 

with R. v. Khan, and R. v. Smith, the Court supplemented the complex, rigid, rule-bound list of 

exceptions to the rule prohibiting hearsay with an approach founded on "the fundamental 

principles that underlie the hearsay rule and the exceptions to it." 1 The fundamental change was 

motivated by two realizations. They were: (1) "a law which prevents the trier of fact from getting 

at the truth by excluding relevant evidence, in the absence of a clear ground of policy or law 

justifying the exclusion runs afoul of our fundamental conceptions of justice"2 and (2) "reliable 

evidence ought not to be excluded simply because it cannot be tested by cross-examination." 

While the old exceptions presumptively continued, from now hearsay would be admissible on a 

principled basis, the governing principles being the reliability of the evidence and its necessity. 

Where the criteria of necessity and reliability have been satisfied, the lack of testing by cross

examination would go to weight, not admissibility. This Court has consistently believed that 

when hearsay evidence was necessary and reliable, a properly instructed 21 51 century jury was 

quite able to appropriately assign weight.3 The principled approach has been and remains 

1 R. v. Khan, [1990] 2 SCR 531; R v. Smith, [1992] 2 SCR 915 at para 31; 
2 R. v. Seaboyer, [1991] 2 SCR 577 at para 37 (McLachlin CJ) 
3 R. v. Smith, supra, at. para 32-39 
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committed to function over form, and most importantly to flexibility. This Court's commitment 

to flexibility has extended to the principles governing the requirements of necessity and 

reliability.4 Amongst other things, the scope of the inquiry has been expanded to include 

extrinsic evidence and to the consideration of alternative substitutes for contemporaneous cross

examination. 5 Since this Court's judgment in Khelawon, provincial appellate courts have come to 

different conclusions on the scope of the inquiry to determine threshold reliability and the type 

of information which can be considered in that inquiry. The Ontario Court of Appeal has, 

generally speaking, adopted a functional flexible approach.6 The British Columbia Court of 

Appeal in this case, has rejected a functional approach, in favor of an analytical model which is 

rigid and formulaic. What the BCCA does in this case is lay down a set of bright line rules, 

governing how one goes about evaluating what the Court of Appeal says should be considered. 

The Court of Appeal in this case considers relevant factors largely in isolation and often treats 

them as being mutually exclusive. The BCCA's framework treats some types of information, in 

certain circumstances, as almost al ways necessary. 

The Governing Test 

3. The central issue in a determination of threshold reliability is whether the trier of fact has 

a satisfactory basis to rationally evaluate the truth and accuracy of the out-of-court statement, 

despite the untested form it comes in. The question to be answered is [d]oes there exist a 

sufficient evidentiary basis to overcome the hearsay dangers associated with the admission of the 

statement. 7 The scope of the inquiry must be tailored to the particular dangers presented by the 

evidence in each case and limited to determining the evidentiary question of admissibility. The 

danger or concern is that without cross-examination, potential defects in the declarant's 

perception, memory, narration or sincerity will not be adequately brought to light. What is 

required, in the absence of cross-examination is other information which appropriately addresses 

the hearsay dangers which present themselves in the case. In the end, the evidentiary question of 

admissibility is: does the trier of fact have enough information about the declarant's perception, 

memory, narration or sincerity to rationally evaluate and assign weight to the evidence.8 

• R. v. Smith, supra, at para. 39, 45; R. v. U. (F.G.), [1995] 3 S.C.R. 764, at para. 20; R. v. Hawkins, (1996] 3 SCR 1043 at para 
68; and R. v. Starr, [2000] 2 SCR 144, at paras. 153-163. R. v. Khan, supra, at para. 24; R. v. K.G.B., [1993] 1 SCR 740 at paras. 
73, 104. 
s R. v. Khelawon, 2006 SCC 57 at para. 63; See also Hill, Hutchinson, Strezos and Tanovich, McWilliams Canadian Criminal 
Evidence, 4"' ed. (Aurora: Canada Law Book Inc., 2015) 
6 R. v. S.S., 2008 ONCA 140; R. v. Singh, 2010 ONCA 808; R. v. Hamilton. 2011ONCA399, leave refused, [2011] S.C.C.A No. 
547; R. v. Taylor, 2012 ONCA 809; R. v. Adjei, 2013 ONCA 512; R. v. Badgerow, 2014 ONCA 272; R. v. Carroll, 2014 ONCA 
2; R. v. Cretien, 2014 ONCA 403;; R. v. J.S., 20UONCA 541; R. v. Kanagalingam, 2014 ONCA 727 
7 R. v. Khelawon, supra, at paras. 2, 4, 7, 49, 55; 61-63, 76, 90-93; R. v. Baldree, 2013 SCC 35 at para. 83 
8 R. v. Khelawon, supra, at para. 2, 35; R. v. Baldree, supra, at para. 83; R. v. Starr, 2000 SCC 40, paras. 54, 64, 60 
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4. Generally speaking, hearsay dangers are overcome m two ways. One way, is to 

demonstrate that there is no real concern about the truth of the statement because of the 

circumstances in which the statement was made (substantive reliability).9 This area of inquiry is 

not limited to the circumstances surrounding the making of the statement and in appropriate 

cases it may involve consideration of conflicting or corroborative evidence. 10 The second way 

hearsay dangers are overcome, is to show that the statements truth and accuracy can be 

sufficiently tested by means other than cross-examination (procedural reliability).11 The 

proponent of the hearsay evidence does not need to eliminate all possible sources of doubt about 

the perception, memory, or sincerity of the declarant. All that is required is that the 

circumstances in which the statement was made and any other relevant extrinsic evidence has 

provided the trier of fact with the means to critically evaluate the honesty and accuracy of the 

declarant.12 This court has explained in R. v. Khelawon, R. v. Couture, R. v. Blackman and R. v. 

Youvarajah, that substantive and procedural reliability are not mutually exclusive and should not 

be considered in isolation.13 All relevant factors are to be considered. Sometimes a 

demonstration of substantive reliability will suffice, in other occasions a showing of procedural 

reliability will meet the test. In still other cases a combination of the two will satisfy the 

threshold reliability requirement. 14 In the princi pied approach to hearsay, flexibility and function, 

inform the assessment of reliability. 15 

Bright Line Errors 

5. In this case, the British Columbia Court of Appeal's insistence on bright line rules has 

resulted in a number of compounding errors. The Court of Appeal concluded that the extrinsic 

evidence was not to be considered, in the assessment of threshold reliability, because it did not 

reach the level of a "circumstantial guarantee of trustworthiness." In reaching this conclusion, 

the Court of Appeal committed two errors. First the Court looked at the extrinsic evidence in 

9 R. v. Khelawon, supra, at para. 62-63. 
10 R. v. Singh, 2010 ONCA 808 at para. 34 
11 

; R. v. Khelawon, supra, at para. 63 
12 R. v. Blackman, 2008 SCC 298 at para. 56; R. v. Khe/awon, supra, at para. 50; R. v. M(J.), 2010 ONCA 117, at para. 54; R v 
Rlanol, 2014 ONCA 2, leave to SCC denied (2014) SCCA No. 193; R. v. Carroll, 2014 ONCA, at para. 111 , leave refused, 
{20141 SCCA No. 193. 
3 R. v. Khelawon, supra, at para. 49; R. v. Couture, 2007 SCC 28, at para. 80, 99; R. v. Blackman, supra, at para. 35; R. v. 
Youvarajah, 2013 SCC 4 I at para. 30 
14 R. v. Hamilton, supra, at para. 156 
15 In R. v. Debot, (1986), 30 CCC (3d) 207 (Ont CA); R. v. Garofoli, (199012 SCR 1421; and in R. v. Plant, (199313 SCR 281, 
this Court explained that when a justice considers the reliability of a confidential informant' s information in determining whether 
a search warrant should be issued, the justice should look to and consider the "totality of circumstances." The factors which 
inform a proper determination arc to be considered together and as a whole. They are not mutually exclusive and no one factor 
should be considered to have absolute ascendancy or to be a necessity, a weakness in one area can be compensated by strength in 
another. A similar functional approach has been adopted when assessing the "threshold reliability" of a Mr. Big confession. See 
also: R. v. Baldwin (2007) 52 CR 6th 13 and Gates v. Illinois, 462 US 213 (1983) 
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isolation. The Court should not have considered the extrinsic evidence alone but along with all 

the other evidence and all of the other factors which this Court has said are relevant to a 

determination of substantive and procedural reliability. All relevant factors should have been 

considered - together. The Court of Appeal also erred in concluding that to be considered in 

determining threshold reliability the extrinsic evidence had to establish a "circumstantial 

guarantee of trustworthiness." What the extrinsic evidence had to do, to be considered was, 

contribute to the information the trier of fact had about the declarant's honesty or the accuracy of 

the statement. The extrinsic evidence did not have to satisfy the circumstantial guarantee of the 

trustworthiness threshold by itself. If information contributes to the ability of the trier of fact to 

rationally evaluate the hearsay, it should be considered (emphasis added). 

6. Similarly, the British Columbia Court of Appeal erred in considering the issue of 

safeguards in isolation. Like extrinsic evidence, the proposed safeguards did not have to shoulder 

the responsibility of being an adequate substitute for cross-examination, alone. What the 

safeguards had to do was contribute to the trier of fact's ability to rationally evaluate the hearsay. 

The proposed safeguards and the extrinsic evidence were not mutually exclusive. They should 

have been considered together and along with all the other pertinent factors. The British 

Columbia Court of Appeal also erred in concluding that only safeguards capable of reducing the 

hearsay dangers in place at the time the statement was taken should be considered. Counsel for 

the appellant ably address this issue at paragraphs 104-108 of their factum and Ontario adopts 

the appellant's submissions. 

7. At paragraph 123 of the appellant's factum, British Columbia submits that the mere fact 

that a declarant has a potential to lie does not mean that the statement must be excluded. Ontario 

agrees. A motive to lie is a factor which should be considered, but a motive to lie does not have 

ascendancy or otherwise preclude a functional consideration of all the circumstances. There are 

no special rules governing a motive to lie. In this case, the British Columbia Court of Appeal 

erred in concluding that the trial judge had failed to sufficiently address the declarant's motive to 

lie. Motive to lie is important to an assessment of truthfulness, but it's significance, will 

inevitably be informed by the evidence in each case and accordingly may vary from case to case. 

In this case, the declarant's motive to minimize his culpability was self-evident and did not in the 

circumstances seriously detract from the re-enactment's threshold reliability. The jurisprudence 

presumes that an opportunity to cross-examine will ensure that potential inadequacies in the 

declarant' s perception, memory or truthfulness will be exposed. Where cross-examination 

reveals the existence of a motive to lie, the jury is still left to assign weight to that evidence. The 
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hearsay dangers in these circumstances involve a concern that without cross-examination, the 

motive to fabricate will not be revealed. Accordingly, the principled approach to the hearsay rule 

is not as concerned with known defects as with unknown defects that remain veiled because of 

the untested form of the hearsay. If a reasonably detailed picture of perception, memory, 

narration or sincerity emerges by means other than cross-examination, then the triers of fact will 

have the information they need to rationally evaluate the evidence and assign weight - just as 

they would if the picture was filled in by cross-examination. In other words, the fact that the jury 

knew of the motive to fabricate and would have inevitably taken it into account in evaluating 

the evidence, moves the motive to lie, closer to the category of a neutral factor and should not 

have been considered as a significant factor favouring exclusion. 16 

Extrinsic Corroborating Evidence 

8. Most importantly, in this case the Court of Appeal erred in adopting a rigid rule limiting 

the consideration of extrinsic corroborative evidence to only evidence which implicates the 

accused in the commission of the crime. This Court has consistently rejected rigid rules in 

similar circumstances and for good reason. The requirement of confirming evidence directly 

implicating the accused in the crime has been rejected in the context of a jury's assessment of an 

unsavoury witness.17 It has been similarly rejected in the context of evidence capable of 

confirming a confidential informant's account in a search warrant information.18 A rigid rule 

requiring corroboration which directly implicates the accused in the crime has also recently been 

rejected in the context of the threshold assessment of the reliability of Mr. Big statements.19 

9. At paragraphs 91-103, of their factum, counsel for the appellant reviews the law in this 

area. The Attorney General of Ontario relies on what has been said in these paragraphs and 

would like to make the following additional submissions. The principled approach to hearsay are 

rules of general application. They apply in proceedings involving all sorts of different types of 

law - public, civil, family, commercial and criminal law. A requirement which says extrinsic 

evidence must implicate the accused in the crime does not make any sense outside of criminal 

law and there is no principled reason to single out criminal law for special treatment. To do so 

would be contrary to the underlying philosophy which informs the principled approach. Even in 

16 John Mcinnes, Hearsay and the Principled Approach EighJ Years After Khelawon; https://www .oba.org/Sections/Criminal-J 
ustice/ Articles?page=7, pp. 5-8 
17 R. v. Vetravec, [19821 1 SCR 811 at paras 826- 828; R. v. Michaud, [1996) 2 SCR 458 at para. 3; R. v. Kehler [2004) I SCR 
328 at para. 15-16, R. v. Khela,2009, 1 SCR 104 at paras. 40-41 
18 R v. Caissey, 2007 ABCA 380, affirmed, 2008 SCC 65; R. v. Debot, supra, at paras. 13-18, 53, 62-63; R. v. Plant, at. para. 28; 
R. v. Rocha, 2012 ONCA 707 at paras. 19-22; R. v. MacNeil, 2013 BCCA 162 at paras. 7-9, 47, 53-54; R. v. Koppang, 2004 
ABCA, at paras. 7-8 
19 R. v. Hart. supra, at para. 105 
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a criminal law context, there exists no compelling reason, in principle, to limit extrinsic evidence 

to evidence which directly implicates the accused in the commission of the offence and there 

exists a variety of practical reasons to avoid the resurrection of the corroboration rule in R. v. 

Baskerville. 20 

I 0. There is nothing special about independent corroborative evidence implicating the 

accused in the commission of the offence. In each case, the scope of the threshold reliability 

inquiry must be tailored to the particular dangers presented by the evidence. Corroborative 

evidence implicating an accused person in the commission of the offence does not always or 

necessarily contribute to an evaluation of the declarant's perception, memory, narration or 

sincerity. Evidence implicating an accused in the commission of the offence might not have 

anything to do with the declarant's perception or memory. It is Ontario's position that the 

approach employed in determining the admission of extrinsic evidence should be informed by 

the governing test and it should be equally informed by the particular hearsay dangers presented 

by the evidence. The governing test is whether the evidence will contribute to a rational 

evaluation of the truth and accuracy of the out-of-court statement. The question to be answered 

is: [i]s the evidence trustworthy? Does the evidence help or hurt in overcoming the particular 

hearsay danger(s) in issue? While the significance of extrinsic confirming evidence may vary on 

a case-by-case basis, evidence which is material - which is responsive - to an assessment of the 

declarant's .perception, memory, narration or sincerity should be considered as long as it can be 

said to be reasonably capable of contributing to a rational evaluation of the evidence .. If it does 

not, then the evidence should not be considered - whether it implicates the accused in the crime 

or not. Extrinsic corroborative evidence does not have to provide an "adequate substitute" to 

cross-examination by itself. Extrinsic evidence should be properly considered along with all the 

other pertinent procedural and substantive factors in determining whether the threshold 

requirement has been met. In this case, the hearsay statement which is to say the re-enactment 

directly implicated the accused in the commission of the crime - but that is not always the case. 

Hearsay evidence is routinely tendered to help prove all sorts of things besides identity or the 

details of how a crime was committed. While the re-enactment was a big part of the Crown's 

case in the case under appeal, in other cases, hearsay evidence may play a very small role in the 

proof.21 The rule respecting extrinsic corroborating evidence should accommodate all types of 

out of court statements, in all types of situations. This Court has said in assessing substantive 

20 R. v. Debot, (1989) 2 SCR 1140 at para. 13, 16, 17, 18, 53, 62-63; R. v. Plant, supra, at para. 28; R. v. Dhillon, 2016 ONCA 
308, at paras. 31-33; R. v. Koppang, 2004 ABCA 334; R. v. MacNeil, 2013 BCCA 162; R. v. Rocha, 2012 ONCA 707 
21 R. v. Khelawon, supra, at paras. 67, 71-72; R. v. Couture, supra, at paras. 83-84, and R. v. Blackman, supra, at paras. 53-55 
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reliability, the trial judge can consider conflicting and corroborative evidence. No one has 

suggested that the conflicting extrinsic evidence should have to implicate the accused. 

11. In R. v. Vetrovec,22 Dickson J (as he then was) said: 

The reason for requiring corroboration is that we believe the witness has good reason to lie. We 
therefore want some other piece of evidence which tends to convince us that he is telling the 
truth. Evidence which implicates the accused does indeed serve to accomplish that purpose but it 
cannot be said that this is the only sort of evidence which will accredit the accomplice. This is 
because, as Wigmore said, the matter of credibility is an entire thing, not a separate one .. .. 

The point can be illustrated with the following simple example. The accomplice, "A", testifies 
against the accused "B" and "C". There is evidence implicating "B" in the crime, but no evidence 
implicating "C". Nevertheless, since the supporting evidence relates to a vital issue in the case 
(the guilt of one of the accused) it bolsters the credibility of"A" and increases the probability that 
he is telling the truth. We therefore believe his story and convict both "B" and "C". 

12. As a matter of common sense, evidence in respect of B should be admissible when 

considering the initial reliability of any hearsay statements about C from A. The example also 

illustrates that it is often not easy to separate out "implicating evidence" or evidence which 

"tends to connect the accused to the case" into neat piles. 

13. The British Columbia Civil Liberties Association says that there should be a special new 

rule which excludes hearsay statements from accomplices unless they are corroborated by 

independent evidence which establishes that the crime has been committed and connects the 

accused to the crime. The BCCLA's proposal repudiates the principled approach and argues for 

the adoption of what is, in substance, a new exception - the accomplice exception to the rule 

prohibiting hearsay. As Ontario understands it, under the BCCLA's proposal - nothing matters 

but corroboration. The circumstances surrounding the taking of the statement are irrelevant and 

the fact that the truth and accuracy of the hearsay can be sufficiently tested by means other than 

cross-examination is of no consequence. Ontario does not minimize the challenges Crown 

Attorneys inevitability face in trying to overcome the hearsay dangers associated with the 

admission of an accomplice's out of court statements. Ontario, however, submits the principled 

approach represents an analytical framework worthy of the challenge. The decision should be 

made On the basis Of a Consideration Of "It thP rPlP\IQnt c:nhdQntl~TP Qnr! ~rnrPrl11rQ1 fi:1rtn1'<' ThPrP 

is no need for a one size fits all solution. 

14. In Vetrovec, this Court recognized that all accomplices are not the same. Some 

accomplices may be untrustworthy but the same can be said of many other categories of 

witnesses. Ontario can do no better than rely on Justice Dickson's observations in Vetrovec. In 

22 R. v. Vetrovec supra, at paras. 31, 32 
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that case he recognized that: 

"There is nothing inherent in the evidence of an accomplice which automatically renders him 
untrustworthy. To construct a universal rule singling out accomplices, then, is to fasten upon this 
branch of the law of evidence a blind and empty fonnalism. Rather than attempting to pigeonhole 
a witness into a category and then recite a ritualistic incantation, the trial judge might better direct 
his mind to the facts of the case and thoroughly examine all the factors which might impair the 
worth of a particular witness."13 

15. The Criminal Lawyers' Association in the affidavit filed in support of their motion for 

leave to intervene has adopted a slightly different standard. As Ontario understands it, the CLA 

contends that this Court should define corroborative evidence as that which tends to guarantee 

the truthfulness of the specific act for which the hearsay statement is adduced to prove. 24 The 

respondent seems to share this view. In response Ontario submits the specific act which any 

particular hearsay statement may be tendered to prove could be many different things. Some acts 

might implicate the accused. Some might not. The hearsay may involve many acts and many 

facts, not just one. They may be important acts or not so important acts. The CLA's proposed 

requirement does not have a presumptive causal link to the hearsay dangers which underline the 

rationale for the principled approach. The evidence which confirms the specific hearsay might in 

some situations contribute to a proper evaluation of truthfulness or accuracy of the out of court 

statement, but in other situations it could be irrelevant to the specific hearsay dangers of the 

particular case. This would all depend on the nature of the evidence and the specific hearsay 

dangers in issue. It is the hearsay dangers in issue and the governing test which should inform the 

admissibility of the extrinsic corroborative evidence. The CLA's proposal does not ensure that. 

16. Ontario recognizes that the CLA's proposal will substantially restrict the reception of 

corroborative evidence and the CLA's proposal seems to be rooted largely in trial efficiency. The 

CLA contends that voir dires will become unnecessarily lengthy and the subsequent trials 

unmanageable. The Ontario Court of Appeal has in a number of its judgements adopted the view 

that extrinsic corroborative evidence need not be limited to evidence implicating the accused in 

the commission of the crime or confirm the specific hearsay it was offered to prove. The Ontario 

Court of Appeal has supported the reception of the kind of corroboration contemplated in 

Vetrovec. The judgements of the Ontario Court of Appeal in R v. Taylor,25 R v. Hamilton,26 R. v. 

Carro/121 and R. v. S.S. 28 outline the evidence considered of the voir dires and trials which have 

n R. v. Vetrovec, supra, at para. 24 
2~ Criminal Lawyers' Association factum at para. 20 
25 R. v. Taylor, 2012 ONCA 809 
26 R. v. Hamilton, 2011 ONCA 399, leave refused, [2011] S.C.C.A No. 547 
27 R. v. Carroll, 2014 ONCA 2 
21 R. v. S.S. , 2008 ONCA 140 
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occurred under the expanded definition of extrinsic evidence. In these cases there is no indication 

that the concern the CLA voices has been realized. The voir dires and trials have been 

manageable and the required instructions have not given rise to any particular difficulties. 

17. While there does not exist any principled reason to adopt a bright line rule which would 

limit the reception of extrinsic corroborative evidence in the assessment of threshold reliability to 

evidence which implicates the accused in the commission of the crime, there exists compelling 

practical reasons to avoid the resurrection of the rule in R. v. Baskerville. 29 In Baskerville, 

Viscount Reading described corroboration by saying "evidence in corroboration must be 

independent testimony which affects the accused by connecting or tending to connect him with 

the crime. In other words, it must be evidence which implicates him, that is, which confirms in 

some material particular not only the evidence that the crime had been committed, but also that 

the prisoner committed it." The provisions of the Criminal Code which required Baskerville style 

corroboration in cases of rape, compelling prostitution, and other crimes of sexual violence have 

all been repealed,30 and for good reason. The rule in Baskerville has been universally criticized. 

The Law Reform Commission of Canada in 1975 spoke of the law of corroboration as "having 

provided fertile field for technical appeals of questionable merit."31 In 1963, C.C. Savage after 

canvassing the case law concluded that it is impossible to predict what will or will not be 

considered corroborative in a particular case.32 In R. v. Warkentin33
, Dickson J (as he then was) 

in dissent said "there are few problems more troublesome and difficult for a trial judge than that 

of deciding what evidence is in law susceptible of corroborative effect and what evidence is not." 

In Vetrovec, Dickson J (now for the Court) referred to the law of corroboration informed by 

Baskerville as "difficult to reconcile" and "a difficult and highly technical area of law."34 In 

1977, Audrey Wakeling explained that the origins of the various rules requiring corroboration 

are diverse so, each rule must be separately examined to determine whether any reason remains 

for retaining it. The characteristic which the rules have shared, however, is difficulty of 

application by the Courts. What started as a rule of prudence and caution has been transferred 

over the years into something technical, troublesome and complex. They have become the basis 

of unjustified acquittals and the grounds of many appeals. 35 

18. While it may be easy enough to say the phrase - evidence implicating the accused in the 

29 R. v. Bask£rville. (1916-1917] All ER Rep 38 at 43; Sec also. R. v. B.(G.), (199012 SCR 3; R. v. Hubin, (1927] SCR 442 
3° Criminal Code, R.S.C. 1985, c. C-46 s.274 
31 Corroboration, A Study Paper, Prepared by the Law of Evidence Project, Law Refonn Commission of Canada (1975), p. 7 
32 C.C. Savage "Corroboration", in 6 Crim. L.Q. 159 (1963-1964) 
33 R. v. Wark£ntin, (1977] 2 SCR 355 at p. 4 
34 R. v. Vetrovec, supra at para. 29 
35 Corroboration in Canadian Law, Audrey A. Wakeling, The Carswell Company Limited (Toronto: 1977), p. 133 
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commission of the crime, agreeing on what constitutes that kind of evidence has been very hard 

to do. There has been profound uncertainty on what independent evidence consists of, what type 

of evidence represents "implication in a crime" and how material the evidence has to be. As far 

as Baskerville has been concerned, the devil has always been in the detail. The irreconcilable 

nature of the jurisprudence in this area is illustrated in part in the footnote thirty-six below. 36 

19. The CLA's proposed test involving corroboration of the specific act for which hearsay 

was tendered to prove is equally unworkable. Hearsay statements are often tendered to prove 

more than one act or fact. If there are 10 acts, does the hearsay have to corroborate all IO? Would 

nine be good enough? Would four? In any event, Ontario submits that figuring out which 

evidence "tends" to guarantee the truthfulness of a specific act will be as elusive as determining 

whether evidence implicates or ''tends" to implicate the accused in the crime - in a material way. 

The word "tend" does not lend itself to easy application. Do you have to confirm the act in its 

entirety or just a portion of it? 

20. It is Ontario's submission that the British Columbia Court of Appeal's requirement that 

extrinsic corroborative evidence implicate the accused and the respondent, CLA and BCCLA's 

proposals represent retrograde moves that should be avoided. The principled approach to 

hearsay has freed the rules of evidence from a maze of complex, unhelpful, outdated, sometimes 

irrational rules. The principled approach should not now be locked up in an even more complex 

maze. The rules of evidence are there to be used by everyone in all proceedings. The rules should 

be simple and sturdy and should be informed by principle. 

36 In some cases, courts have found that a complainant's bruises, condition of private parts, and tom garment did not 
amount to corroborative evidence, as it was not inconsistent with consent (see: R. v. Salman, (1925) 18 Cr. App. R. 
50). In other cases, with similar facts, evidence of physical injuries and tom clothing was corroborative, as it 
constituted additional evidence rendering it probable that the story of the complainant was true (see: R. v. Lastiwka, 
[ 1945] B.C.J. No. 85 at para. 25). In R v Thomas, [I 952] 2 S.C.R. 344, this Court concluded that evidence of the 
complainant's husband (that her hair was disarrayed, her dress askew, scratches on her chest, red marks on her 
throat, and her statement that a "young chap" raped her) could not amount to corroboration if it was equally 
consistent with the truth as with the falsity of the complainant's story (pg. 9). In R. v. Chan, [1967] B.C.J No. 96 
(C.A.), Davey, Maclean, and Mcfarlane J.A. all come to different conclusions about the respondent's testimony that 
the crow-bar used by his accomplice in a robbery looked "exactly like the one he used to have". Macfarlane J.A., in 
dissent, found that the evidence was corroborative (para. 37). Davey J.A. concluded that while the evidence was not 
corroborative, it may have been if there was independent evidence that the crowbar came from the respondent's 
possession (para. 4). Maclean J.A. found that the evidence was not corroborative, but that a corroborative inference 
may have been drawn if ownership of the specific crowbar had been admitted by the respondent (para. 3 I). In R. v. 
Parish, [1968) S.C.J No. 28, two witnesses confirmed that they saw the accused "necking" with the complainant, but 
did not see the accused have sexual intercourse with the her. The British Columbia Court of Appeal found that the 
evidence was incapable of being corroborative as it was not proof of any material particular with respect to sexual 
intercourse (pg. 4). This Court disagreed, finding that the evidence was capable of being corroborative (pg. 6). In R. 
v. Murphy, [1977] 2 S.C.R. 603, the majority of this Court found that the evidence of two witnesses who described 
the hysterical condition of the sexual assault complainant was corroborative against both co-accused (pg. IO). Laskin 
J disagreed, finding that the evidence was only corroborative against the co-accused who admitted sexual 
intercourse with the complainant but alleged consent, as the only issue on which a complainant's hysterical 
condition could be considered corroborative was on a lack of consent (p. 4). 
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PART IV - SUBMISSIONS CONCERNING COSTS 

21. The Attorney General for Ontario makes no submission as to costs. 

PART V - REQUEST FOR PERMISSION TO PRESENT ORAL ARGUMENT 

22. The Attorney General for Ontario requests permission to present oral arguments at the 

hearing of this appeal. 

23. It is the position of the Attorney General for Ontario that the issues should be resolved in 

accordance with the foregoing submissions. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 6th day of September, 2016 

Michael Bernstein 
Counsel for the Attorney General for Ontario 
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