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PART I -Overview and Statement of Facts 

1. This appeal involves the interpretation of an automobile insurance policy, specifically the 

SEF 44 Family Protection Endorsement ("SEF 44 Endorsement"). 

Sabean & Hallett v. Portage LaPrairie Mutual Ins. Co., 2013 NSSC 306, Appellant's Record, Page 2 

Portage LaPrairie Mutual Ins. Co. v. Sabean, 2015 NSCA 53, Appellant's Record, Page 25 

2. This appeal raises the question whether future Canada Pension Plan ("CPP") disability 

payments are deductible from the amount otherwise payable by an insurer to an insured 

person under an SEF 44 Endorsement. The Appellant, Andrew Sabean, submits that 

future CPP disability payments (post trial) are not deductible under an SEF 44 

Endorsement as the Canada Pension Plan is not a 'policy of insurance' within the 

meaning of clause 4(b )(vii) of the SEF 44 Endorsement. 

3. This appeal arises out of a claim in contract by Mr. Sabean against his insurance 

company, the Respondent, Portage LaPrairie Mutual Insurance Company ("Portage") 

pursuant to the SEF 44 Endorsement. Andrew Sabean was a 4 7 -year-old farm laborer in 

the Annapolis Valley of Nova Scotia. On October 23, 2004 he was injured in a car 

accident. He and his then common law partner, Cathy Hallett, were visiting Nova 

Scotia's south shore. As they proceeded through the intersection of Aberdeen Road and 

LaHave Street in Bridgewater, a car operated by Jaclyn Tufts entered the intersection on 

a red light and struck the Sabean vehicle. Mr. Sabean and Ms. Hallett were both injured 

in the accident. 

4. Mr. Sabean had multiple injuries. His most serious injury proved to be to his left 

shoulder and arm. Over time it did not improve, it got worse. He was suffering from a 
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venous insufficiency. He was variously diagnosed with Chronic Regional Pain 

Syndrome (CPRS) and left subclavian vein stenosis. His pain became unremitting and 

unbearable. He could not tolerate having his arm touched. He was increasingly 

confined, in constant pain and depressed. He continued to be assessed and treated 

without significant relief. Ultimately he was offered the choice of amputation as a 

method of relieving some of his pain. On February 20, 2009, he underwent a mid

humeral amputation of his left arm. He was subsequently fitted with a prosthetic limb 

from the Nova Scotia Rehabilitation Centre. 

5. As a result of his accident injuries, he suffered a radical change in lifestyle. His injuries 

are extensive and permanent. He has been unable to work since the accident. He was 

approved for CPP disability benefits effective February 2005. Andrew Sabean is now 58 

years of age (DOB: September 8, 1957). 

6. Andrew Sabean and Cathy Hallett commenced an action against the tortfeasor, Jaclyn 

Tufts in 2007. Ms. Tufts had PLPD coverage of $500,000.00. A Limits Agreement was 

subsequently entered into by the Plaintiffs and Jaclyn Tufts insurer ("Nordic") whereby 

her policy insurance limits were paid to the Plaintiffs in Trust. The claim was 

discontinued against Jaclyn Tufts. 

7. An action was commenced by Mr. Sabean against his SEF 44 insurance company, 

Portage. A separate action was commenced by Ms. Hallett against her SEF 44 insurance 

company, Wawanesa Insurance Company ("Wawanesa") (Hfx. No. 329384). 
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8. At a settlement conference attended by Mr. Sabean, Ms. Hallett, Portage and Wawanesa, 

the parties reached an agreement with respect to the division of the limits of the 

tortfeasor's policy. As a result, Ms. Hallett's claims were completely resolved and actions 

discontinued. Mr. Sabean' s action against Portage under the SEF 44 Endorsement 

proceeded as an assessment of damages before a jury to determine what amount if any, 

Mr. Sabean's SEF 44 insurer, Portage, was liable to pay. 

9. Following a nine-day trial, the jury quantified damages in the amount of $465,408.00. 

The parties had agreed on the deductibility of all items (except future CPP disability 

benefits) to which Portage was entitled pursuant to the SEF 44 Endorsement and these 

were all factored into the jury's award of damages except for the amount paid by the 

insurers of the inadequately insured motorist pursuant to clause 4(b )(i). The jury was not 

informed of the amount already received by Mr. Sabean from the Nordic (tortfeasor) 

policy. 

10. As a question of law, the trial judge, Justice Patrick Murray, then requested post-trial 

submissions on whether future CPP Disability Benefits were deductible in an SEF 44 

Endorsement claim. Both counsel provided written submissions and the trial judge 

rendered a written decision on September 30, 2013 finding future CPP Disability Benefits 

were not deductible from the amount payable by the insurer under the SEF 44 

Endorsement. In doing so, the trial judge followed the decision of the New Brunswick 

Court of Appeal in Lapalme v. Economical Insurance Company 2010 NBCA 87. 
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11. Portage appealed that decision. The Nova Scotia Court of Appeal allowed the appeal, per 

Scanlan, J.: 

Given: (1) the law established in Gill, before the SEF 44 endorsement was made 
available, that pensions payable under the CPP "of the same nature as contracts of 
insurance"; (2) the clear wording to the effect that SEF 44 is excess insurance -
that no one is entitled to double recovery; and (3) the unimportance in the context 
of clause 4(b)(vii) of the use of the word "policy" as opposed to "contract", I am 
satisfied there is no ambiguity. It is clear that the term "any policy of insurance" 
in clause 4(b)(vii) includes the provisions of the CPP governing disability 
benefits. Future CPP disability benefits are deductible from amounts payable by 
SEF 44 insurers. Thus I am satisfied the trial judge erred in adopting the 
reasoning in Lapalme and ordering that Mr. Sabean's future CPP disability 
benefits were not deductible from the amount Portage is required to pay to him 
under SEF 44. 

Portage LaPrairie Mutua/Ins. Co. v. Sabean, 2015 NSCA 53, Appellant's Record, page 25, para. 29 

12. The Order directed that the matter be "remitted to the trial judge to determine the value of 

Andrew Sabean's future CPP disability benefits that are to be deducted from the amount 

otherwise payable to him by Portage Le Prairie Mutual Insurance Company." 

Order for Judgment issued June 4, 2015, Appellant's Record, Page 58 
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PART II - Question in Issue 

13. The issue before this Honourable Court is whether or not the Canada Pension Plan, 

specifically CPP disability benefits, is a 'policy of insurance' within the meaning of 

clause 4(b)(vii) of the SEF 44 Endorsement. 
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PART III - Statement of Argument 

14. The Appellant, Andrew Sabean, submits that Canada Pension Plan disability benefits are 

not benefits pursuant to 'a policy of insurance' and therefore are not deductible from the 

amount payable pursuant to the SEF 44 Endorsement. 

SEF 44 Family Protection Endorsement 

15. The standard form SEF 44 Endorsement is insurance purchased by Mr. Sabean from the 

Respondent, Portage. As with any contractual dispute, it is important to first examine the 

wording of the contract. 

16. Clause 4 of the SEF 44 Endorsement stipulates the amount payable per eligible claimant 

and states: 

(a) The amount payable under this endorsement to any eligible claimant shall be 
ascertained by determining the amount of damages the eligible claimant is legally 
entitled to recover from the inadequately insured motorist and deducting from that 
amount the aggregate of the amounts referred to in paragraph 4(b ), but in no event 
shall the Insurer be obliged to pay any amount in excess of the limit of coverage 
as determined under paragraph 3 of this endorsement. 

(b) The amount payable under this endorsement to any eligible claimant is excess to 
any amount actually recovered by the eligible claimant from any source (other 
than money payable on death under a policy of insurance) and is excess to any 
amounts the eligible claimant is entitled to recover (whether such entitlement is 
pursued or not) from: 

(i) The insurers of the inadequately insured motorist, and from bonds, cash 
deposits or other financial guarantees given on behalf of the inadequately 
insured motorist; 

(ii) The insurers of any person jointly liable with the inadequately insured 
motorist for the damages sustained by an insured person; 
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(iii) The Societe de 1' assurance automobile du Quebec; 

(iv) An unsatisfied judgment fund or similar plan or which would have been 
payable by such fund or plan had this endorsement not been in effect; 

(v) The uninsured motorist coverage of a motor vehicle liability policy; 

(vi) Any automobile accident benefits plan applicable in the jurisdiction in which 
the accident occurred; 

(vii) Any policy of insurance providing disability benefits or loss of income 
benefits or medical expense or rehabilitation benefits; 

(viii) Any Worker's Compensation Act or similar law of the jurisdiction 
applicable to the injury or death sustained; 

(ix) Any Family Protection Coverage of a motor vehicle liability policy. 

[emphasis added] 

SEF 44 Endorsement, Appellant's Record, pages 67-68 

1 7. The denial of coverage by Portage is not that CPP disability benefits are to be deducted 

because amounts from all sources are to be deducted. The denial is based on the 

assertion that CPP disability benefits are included within one of the nine enumerated 

categories. Portage argues that these benefits are included in clause 4(b)(vii) as a 'policy 

of insurance'. 

18. While it is clear that the SEF 44 Endorsement is a policy of indemnity, it should be 

understood that it is a policy of indemnity on its own terms. The endorsement comes into 

play only when a victim of a tortious act cannot receive full tort compensation from an 

underinsured tortfeasor. The prudent insured seeks protection against such an event and 

purchases the SEF 44 Endorsement. This is a contract of insurance. The insured does 

not 'profit' at the expense of the insurer. This is coverage provided by the insurer to 
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permit the insured to recover the lawful entitlement to damages assessed against the 

tortfeasor. Yet, the endorsement does not provide the insured with full tort indemnity. 

The endorsement only provides partial indemnity on its very terms. It specifically 

stipulates the limits of the coverage (clause 3) and the limits of the tort damages, but also 

provides for certain specific deductions (clause 4(a)) from those damages. The language 

of clause 4(a) is very clear. 

AMOUNT PAY ABLE PER ELIGIBLE CLAIMANT 

(a) The amount payable under this endorsement to any eligible claimant shall be 
ascertained by determining the amount of damages the eligible claimant is legally 
entitled to recover from the inadequately insured motorist and deducting from that 
amount the aggregate of the amounts referred to in paragraph 4(b ), but in no event 
shall the insurer be obliged to pay any amount in excess of the limit of coverage 
as determined under paragraph 3 of this endorsement. [emphasis added] 

SEF 44 Endorsement, Appellant's Record, pages 67-68 

19. The purpose of our tort law is to give the victim full compensation for tort losses. 

20. It is clear that if the tortfeasor had full coverage, there would be no deductions for CPP 

disability benefits received by the victim. Such receipts are one of the exceptions to the 

general rule of deductibility. 

21. The exceptions were originally based on the notion that it would be unfair to allow the 

tortfeasor to benefit from private insurance paid for by the Plaintiff, (Bradburn v. Great 

Western Rly. Co. (1874 - 80) All E.R. Rep 195). This was long before the advent of 

Canada Pension Plan and a myriad of other employment and contractual benefits that 

became commonplace. The principle was later expanded to include benefits such as CPP 

and other collateral benefits obtained through collective agreements and contracts of 
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employment (Ratych v. Bloomer [1990] 1 SCR 940, Cunningham v. Wheeler [1994] 1 

SCR 359). 

22. The purpose of the SEF 44 endorsement is to indemnify the victim for the loss of full tort 

compensation by reason of the tortfeasor' s underinsurance. It is coverage for the 

difference between what the tortfeasor owes you and what the tortfeasor paid you. 

23. That is the starting point for the coverage. The contract goes on to say: we will not give 

you full indemnification for your loss; we are going to make some deductions. It is an 

indemnity policy. But it is only a partial indemnity policy. 

24. The endorsement does not provide the insured victim with full tort reimbursement. 

Although tort damages are the starting point for recovery, deductions enumerated under 

the endorsement (clause 4(b)) result in the exposure of the insurer being less than the 

exposure for the tortfeasor. These provisions go well beyond the collateral benefits rule. 

The SEF 44 insurer is entitled to deduct "any amount actually received from any source". 

The insurer obtains the benefit of all payments received by the victim from any source 

except for "money payable on death under a policy of insurance." 

25. However, when it comes to the future ('entitled to recover') the insurer is only entitled to 

deduct the post trial benefits specified in the nine enumerated categories of clause 4(b ). 

26. In this case, the parties agreed that past CPP disability benefits which were actually 

received by Mr. Sabean at the time of trial were deductible because CPP benefits 
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'actually recovered' are included in the term 'from any source' (clause 4(b)). The term 

'any amount' is very broad and the parties here as elsewhere, have understood it to mean 

and include CPP disability benefits actually received to the date of trial. However, Mr. 

Sabean says that future CPP disability benefits (not received by the date of trial) are not 

included in any of the nine enumerated categories under clause 4(b )(i-ix) as a deduction. 

27. It is common ground for the parties and the courts below, that CPP disability benefits are 

not specifically enumerated in any of the nine categories. It is clause 4(b)(vii) that is at 

the heart of this issue. The issue is whether or not the Canada Pension Plan, specifically 

CPP disability pension benefits, is a 'policy of insurance' pursuant to clause 4(b)(vii). 

Mr. Sabean maintains they are not and as a result, future CPP disability benefits (not 

received as of the date of trial) should not be deducted pursuant to clause 4(b)(vii). 

28. The actual construction of clause 4(b) makes it obvious that the drafters of the 

endorsement intended that there be a distinction between amounts 'actually recovered' 

and amounts the eligible claimant is 'entitled to recover'. If the type of 'amounts' to be 

deducted were intended to be the same in both instances ('actually recovered' and 

'entitled to recover') then it would have been unnecessary to include the nine enumerated 

categories which particularize the specific 'amounts ... entitled to recover.' The drafters 

would have simply added the two words 'any source' following the word 'from' at the 

end of the opening clause of 4(b). The subclauses (i) through (ix) would be unnecessary. 

The clause would then read: 

(b) The amount payable under this endorsement to any eligible claimant is excess 
to any amount actually recovered by the eligible claimant from any source (other 
than money payable on death under a policy of insurance) and is excess to any 
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amounts the eligible claimant is entitled to recover (whether such entitlement is 
pursued or not) from any source." 

29. Clearly then, the drafters of the contract intended that some amounts the claimant was 

entitled to recover were not to be deducted and the only future entitlements to be 

deducted would be those found to be included in one of the nine categories. 

30. It would have been very easy to specifically include CPP as a deduction if that had been 

intended. Mr. Sabean says it is evident it was not so intended to be deducted by the 

parties. 

Interpretation of Insurance Contracts 

31. Simply put, the plain language of the policy endorsement does not embrace the Canada 

Pension Plan - it is not a policy of insurance - and therefore is not deductible. There is no 

ambiguity. The language is very clear. In the alternative, if the language is ambiguous, 

then any ambiguity should be resolved in favor of the insured pursuant to the contra 

proferentum rule. 

32. Fridman, G.H.L., The Law ofContract In Canada, (Fourth Edition), 1999 Carswell, sets 

out the basic principles of contract interpretation starting at page 491 : 

Where there is no ambiguity in a written contract it must be given its literal 
meaning ... 

* * * 
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In accordance with what is sometimes referred to as the "golden rule", words 
must be given their plain, ordinary meaning, at least unless to do so would result 
in absurdity. That is what the parties are presumed to have intended by the words 
that they used ... 

Appellant's Book of Authorities, Vol. I, Tab 6, pages 491-492 

33. When an ambiguity is found, the contra proferentem rule can be applied. The Law of 

Contract In Canada, supra, notes the importance of the rule at page 496: 

The contra proferentem rule is of great importance, especially where the clause 
being construed creates an exemption, exclusion or limitation of liability. 

Appellant's Book of Authorities, Vol. I, Tab 6, page 496 

34. In Consolidated-Bathurst v. Mutual Boiler [1980] 1 S.C.R. 888, this Court sets out the 

steps for contract interpretation and specifically, application of the doctrine of contra 

proferentem. At page 900, Estey, J., speaking for the majority states: 

... Step two is the application, when ambiguity is found, of the contra proferentem 
doctrine. This doctrine finds much expression in our law, and one example which 
may be referred to is found in Cheshire and Fifoot 's Law of Contract (9th ed. ), at 
pp. 152-3: 

If there is any doubt as to the meaning and scope of the excluding or 
limiting term, the ambiguity will be resolved against the party who has 
inserted it and who is now relying on it. As he seeks to protect himself 
against liability to which he would otherwise be subject, it is for him to 
prove that his words clearly and aptly describe the contingency that has in 
fact arisen. 

This Court applied the doctrine in Indemnity Insurance Company of North 
America v. Excel Cleaning Service where at pp. 179-180 it was stated: 

It is, in such a case, a general rule to construe the language used in a 
manner favourable to the insured. The basis for such being that the 
insurer, by such clauses, seeks to impose exceptions and limitations to the 
coverage he has already described and, therefore, should use language that 
clearly expresses the extent and scope of these exceptions and limitations 
and, in so far as he fails to do so, the language of the coverage should 
obtain ... 
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Furthermore, the language of Lord Greene in Woo/fall & Rimmer, Ltd. v. 
Moyle, [1942] 1 K.B. 66 at 73, is appropriate. He there states: 

I cannot help thinking that, if underwriters wish to limit by some 
qualification a risk which, prima facie, they are undertaking in 
plain terms, they should make it perfectly clear what that 
qualification is. 

Appellant's Book of Authorities, Tab 3, page 900 

35. Somersa/1 V. Freidman 2002 sec 59 is referred to in the courts below. Justice Iacobucci, 

speaking for the majority, considered an SEF 44 Endorsement involving an underinsured 

situation. Neither the deductibility of disabilty benefits nor the interpretation of 'policy 

of insurance' were before the court. In Somer sal/, the plaintiff and tortfeasor entered into 

a limits agreement. The plaintiffs then brought an action under the SEF 44 endorsement 

against their insurer. The insurer argued that the plaintiff had to be "legally entitled to 

recover" against the underinsured driver and that because the limits agreement stipulated 

that their claims would not exceed the limits of the tortfeasor's insurance, they were not 

(at the time of the action) 'legally entitled to recover'. This Court did not agree with the 

insurer and held that it was the date of the motor vehicle accident that gave rise to the loss 

which was the relevant date for the determination of the legal entitlement for purposes of 

clause 2 of the endorsement. That decision in no way sought to interpret the provisions 

of clause 4(b) of the endorsement. 

36. In Somersa/1, supra, Iacobucci, J., reviews the principles governing the interpretation of 

insurance contracts. Starting at paragraph 46 he states: 

Although the language of the contract is always the first and most important 
matter to be examined in interpreting its terms, I prefer to preface this by recalling 
the applicable principles of insurance law, both interpretive and substantive. 
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The applicable principle of interpretation is that we interpret insurance contracts 
contra proferentern, or in favour of the insured. In Non-Marine Underwriters, 
Lloyd's of London v. Scalera, [2000] 1 S.C.R. 551, 2000 SCC 24, at para. 70, in 
comments reaffirmed in Derksen v. 539938 Ontario Ltd., [2001] 3 S.C.R. 398, 
2001 SCC 72, the Court said: 

Since insurance contracts are essentially adhesionary, the standard practice 
is to construe ambiguities against the insurer. . .. A corollary of this 
principle is that "coverage provisions should be construed broadly and 
exclusion clauses narrowly" .... Therefore one must always be alert to the 
unequal bargaining power at work in insurance contracts, and interpret 
such policies accordingly. [emphasis added] 

Appellant's Book of Authorities, Tab 5, paras. 46-47 

37. It is submitted that clause 4(b) is an exclusionary clause and should be interpreted 

narrowly as referenced in Sornersall above. 

Canada Pension Plan versus Policy of Disability Insurance 

38. Canada Pension Plan disability benefits are not a 'policy of insurance'. Caselaw at 

various levels of court in various jurisdictions have discussed the Canada Pension Plan. 

In no case has the Canada Pension Plan been determined to be a 'policy of insurance' in 

any of the various contexts in which it has been considered. Our courts have referred to 

the Canada Pension Plan as 'so much of the same nature as contracts of insurance ... ' 

(Gill, infra); an 'exact substitute' (Gill, infra); a 'substitute' (Lap/arne, supra); 

'tantamount' (Lap/arne, supra); 'comparable' (Lap/arne, supra); 'similar (Lap/arne, 

supra); or 'akin' (Laplame, supra). 

39. A review of the Canada Pension Plan, R.S.C. 1985, c C-8, and how it operates is relevant 

to this inquiry. The Canada Pension Plan is a legislated social program, not a private 
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contract. It is mandatory; all employed persons must pay into it. There are no premiums, 

there are contributions. Contributions are required by law to be collected by employers 

and remitted as statutory deductions with income tax and employment insurance 

premiums. Employers must contribute 50% of the contributions. The amount received as 

a disability benefit (referred to as a disability pension) is not entirely dependent on the 

contribution paid or a function of the income that it replaces. A recipient of disability 

pension receives an additional amount for each minor child. It is no doubt a consequence 

of these considerable differences between the Canada Pension Plan and a private policy 

of insurance that has accounted for the careful language of our courts in addressing the 

nature of the Canada Pension Plan and its benefits in various contexts. 

Canada Pension Plan, Appellant's Book of Authorities, Vol. II, Tab 9 

40. The Canada Pension Plan is a notorious and universally accepted form of disability 

pension in Canada. Although not all-inclusive, it provides benefits to millions of 

Canadians. It is clear both from the terms of the relevant legislation and as noted by 

caselaw, that CPP disability pension is non-indemnity in nature - a distinguishing 

characteristic of practical note. In the world of insurance, it is only life insurance that 

obtains that character - the payout is not an indemnification. Other insurance - in this 

case disability insurance- is indemnifying in nature. 

41. As a matter of constitutional arrangement, insurance is a matter completely within the 

ambit of provincial jurisdiction. The Insurance Act R.S.N .S. 1989, c. 231 in Nova Scotia, 

as is the case for the insurance statutes of other provinces, governs in all matters of 
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application and operation of insurance contracts within that jurisdiction including 

automobile insurance. 

Insurance Act, Appellant's Book of Authorities, Vol. II, Tab 10 

42. It is evident by reference to the Insurance Act of Nova Scotia that the Canada Pension 

Plan is not included either directly or by inference in the ambit of that statute. The 

Canada Pension Plan is not governed by the Insurance Act of Nova Scotia or any other 

province. It is clear that by reference to the CPP governing legislation, it is not an 

'insurance' evidenced by a policy or otherwise. There is no 'policy' or any 'instrument' 

issued to an 'insured' under the CPP. Similarly, by reference to the Insurance Act of 

Nova Scotia and corresponding statutes of other provinces, it is not an 'insurance'. 

43. Justice Murray reviewed these differences starting at paragraph 55 of his decision: 

[55] I have conducted a rather cursory and routine review of the Insurance 
Act, R.S.N.S.,1989 c.231. of Nova Scotia and as well the Canada Pension Plan 
Act, R.S.C., 1985, c. C-8, of Canada. I make the following observations, not 
intending that they will be determinative of my decision, but to provide some context. 

[56] Under the Insurance Act of Nova Scotia, "policy of insurance" is not defined but 
the terms "insurance" and "policy" are defined separately. The term "policy" is 
defined as "the instrument evidencing a contract". The term "insurance" is defined 
as "the undertaking by one person to indemnify another person against loss or 
liability for loss in respect of a certain risk or peril". 

[57] The term "person" is defined as "a firm; partnership or corporation". 

[58] The term "contract" is defined as "a contract of insurance and includes a policy, 
certificate in writing evidencing the contract". It may also include a binding oral 
agreement. 

[59] The term "premium" is defined as "the single or periodic payment to be made 
for the insurance and includes dues and assessments". 
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[60] The term "instrument" is not defined in the Insurance Act. It is defined In 
Osborne's Concise Legal Dictionary as "a formal legal document in writing". 

[ 61] I have no evidence before me as to what documentary evidence in writing that 
constitutes or would constitute the "policy" or "contract", within the meaning of 
the Insurance Act. The Insurance Act is a provincial statute. The Canada Pension 
Plan Act is a federal statute. 

[62] Under the CPP Act, there is no definition contained therein for the 
terms, "insurance", "policy", "premium", or "instrument". Instead of premiums the 
Act discusses "contributions". Instead of payments, indemnify or proceeds of 
insurance the Act discusses pensionable earnings, and pension as the form of 
payment, constituting the payout or indemnity which the contributor receives. The 
term "contract" is defined as a contract of service in the employment context. The 
term "instrument' is not defined. 

Sabean & Hallett v. Portage LaPrairie Mutual Ins. Co., Appellant's Record, page 20-22, paras. 55-62 

44. Similarly, in Lapalme, supra, Drapeau, C.J., also discusses a 'policy of insurance' and 

CPP disability benefits starting at paragraph 89: 

[89] The expression "policy of insurance" is not defined in the NBEF 44. However, 
it has been defined in other jurisdictions as "the document in which [are] contained" 
the terms of the insurance contract (see the definition of "insurance" found in Roger 
Bird, Osborn's Concise Law Dictionary, ih ed. (London: Sweet & Maxwell, 1983), 
at p. 182), "an instrument in writing" by which an insurer undertakes for a premium 
to indemnify the insured against a contingent loss (see the definition of "insurance 
policy" in William P. Statsky, West's Legal Thesaurus/Dictionary (St. Paul, Minn.: 
West Publishing Company, 1985), at p. 417), "a contract of insurance" and "a 
document detailing such a contract" (see the definition of "insurance policy" 
in Black's Law Dictionary, gth ed. (St. Paul, Minn.: Thomson West, 2004), at p. 820). 
In Canada, a policy of insurance is invariably defined as "the instrument evidencing a 
contract" (see the definition of "policy" in The Dictionary of Canadian Law (Toronto: 
Thomson Canada Limited, 1991, at p. 786). 

[90] That is precisely the meaning ascribed to the word "policy" in ~ of 
the Insurance Act, R.S.N.B. 1973, c. I-12, which provides that the word in question 
"means the instrument evidencing a contract". That definitional provision goes on to 
ascribe to the word "contract" the following meaning: "a contract of insurance and 
includes a policy, certificate, interim receipt, renewal receipt, or writing evidencing 
the contract, whether sealed or not, and a binding oral agreement". Bluntly stated, my 
position is this: those standard dictionary and statutory definitions foreclose the 
inclusion of benefits-providing legislation within the ambit of the expression "policy 
of insurance" found in Clause 4(b )(vii). It should go without saying that the drafters 
would have been aware of the definition of the words "policy" and "contract" in s. 
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1 of the Insurance Act of New Brunswick when they chose to incorporate the 
expression "policy of insurance" in Clause 4(b)(vii). One can also safely assume 
those drafters would have been alive to the ramifications of the contra 
proferentem rule on the interpretation of the quoted expression. 

[91] Just as significantly, the larger context joins in arguing against Economical's 
proposed interpretation of the expression "policy of insurance". The expressions 
"policy of insurance" and "contract of insurance" are employed throughout the 
Insurance Act of New Brunswick to refer to agreements between an insurer and an 
insured (see, for example, ss. I, 2, 20(1), 20(2)(f) and (g), 20.1(1), 22, 24(8), 43, 
48(2)(c), 51(2), 58(2)(b), 58(3)(b), 58(4)(b), 58(5)(b), 64, 85(1), 85(2), 85(6), 96, 
98(1), 98(4), 98(5), 100(1), 102(2), 103(2), 105(4), Ill, 113(1), 113(2), 113(3), 
114(1), 116(1), 186, 255(5), 256(2), 257(2), 266.1(4), 266.4(a)(ii), 266.4(b)(iii)(B), 
266.7(l)(f), 266.92(d), 266.96(3)(b), 273, 285(3), 289(2), 307, 357, 364(1), 364(1), 
364(4), 369.l(d), (e), (f) and (h). In none of those instances could the expressions 
"policy of insurance" and "contract of insurance" be read to include benefits
providing legislation. In fact, s. 265.4(1), which amends the common law collateral 
benefits rule, treats "an enactment" and "a policy of disability insurance" as distinct 
sources for deductible payments. 

[92] In addition, the expression "policies of insurance" appears elsewhere in the 
NBEF 44 and in the Standard Auto Policy. Thus, it is an integral part of Clause 
6(a)(ii) of the NBEF 44, which may be relied upon by the insurer to require the 
eligible claimant to "provide details of any policies of insurance, other than life 
insurance, to which the eligible claimant may have recourse". It is beyond serious 
debate that the expression "policies of insurance" within the meaning of Clause 
6(a)(ii) does not encompass benefits-providing legislative enactments. Indeed, no 
reasonable insurer would consider for a moment that Clause 6(a)(ii) could be used to 
force an eligible claimant to provide details of the provisions of the Canada Pension 
Plan to which the eligible claimant may have recourse. Clause 6(l)(d) of Section D 
("Uninsured Automobile Coverage') likewise obligates a claimant to "provide the 
insurer with details of any policies of insurance, other than life insurance, to which 
the claimant may have recourse". The wording of Section D is prescribed by 
Regulation, so that the definitions of "policy" and "contract" provided by~ of 
the Insurance Act have application to the interpretation of the expression "policies of 
insurance" found in Clause 6(1 )(d). The NBEF 44 is part of the insurance contract 
between Economical and Ms. Lapalme, which includes Section D. In my view, 
Clause 6(a)(ii) of the NBEF 44 and Clause 6(l)(b) of Section D buttress the view that 
the expression "policy of insurance" does not include legislation providing for the 
payment of disability benefits. 

[93] Finally, the more immediate context provided by Clause 4(b) of the NBEF 44 
weighs against the interpretation urged by Economical. If the expression "policy of 
insurance" were designed to cover legislation providing for disability benefits, Clause 
4(b)(viii) would have been unnecessary. It provides for the deduction of "amounts" 
the eligible claimant is entitled to recover from "any Worker's Compensation Act or 
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similar law of the jurisdiction applicable to the injury or death sustained". Laws of 
that nature provide for the payment of disability benefits, yet the drafters chose to 
reference those laws explicitly in 4(b )' s list. It is trite law that courts must strive to 
give meaning to every contractual clause and word (see, for example, Theriault v. 
Fidelity Insurance Company of Canada (1984), 52 N.B.R. (2d) 236, [1984] N.B.J. 
No. 84 (C.A.) (QL), at para. 6, and the cases cited hereinabove in paragraph 42). 

[94] The scheme by which disability benefits are recoverable under the Canada 
Pension Plan may well be a "substitute" for a disability insurance policy, 
"tantamount", "comparable", "similar" or "akin" to schemes under policies of 
disability insurance for the purposes of the collateral benefits rule in tort, but that 
does not morph the Canada Pension Plan into a "policy of insurance" for Clause 
4(b)(vii) purposes. [emphasis in original] 

Appellant's Book of Authorities, Tab 4, paras. 89-94 

45. In Lapalme, supra, the court noted another distinguishing feature of the Canada Pension 

Plan was "the apparent inexistence of any right of action for CPP disability benefits under 

the Canada Pension Plan". 

Appellant's Book of Authorities, Tab 4, para. 18 

The Decisions Below 

46. The trial judge, Justice Patrick Murray, conducted a review of the law both in Nova 

Scotia and other jurisdictions across Canada and by this Honourable Court. Justice 

Murray notes in the summary of his decision in paragraph 63, "The narrow question to be 

answered in this matter is whether Canada Pension Plan disability benefits are included in 

'any policy of insurance providing disability benefits'." 

Sabean & Hallett v. Portage LaPrairie Mutua/Ins. Co., Appellant's Record, page 23, para. 63 

4 7. Justice Murray followed the decision of the New Brunswick Court of Appeal in Lapalme, 

supra in finding Canada Pension Plan disability benefits were not included in "any policy 
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of insurance providing disability benefits" as set out in clause 4(b )(vii) of the SEF 44 

Endorsement. 

The Lapalme Decision 

48. In Lapalme, supra, the New Brunswick Court of Appeal had before it the very issue that 

was before the Nova Scotia Court of Appeal in the instant case. That court considers the 

meaning of 'policy of insurance' in clause 4(b)(vii). The wording of the New Brunswick 

N.B.E.F. 44 endorsement, specifically clause 4, is identical to clause 4 of the Nova Scotia 

SEF 44 Endorsement. In considering the meaning of 'policy of insurance', after a 

thorough review of the caselaw, Drapeau, C.J., speaking for the court in a unanimous 

decision: 

The scheme by which disability benefits are recoverable under the Canada 
Pension Plan may well be a "substitute" for a disability insurance policy, 
"tantamount", "comparable", "similar" or "akin" to schemes under policies of 
disability insurance for the purposes of the collateral benefits rule in tort, but that 
does not morph the Canada Pension Plan into a "policy of insurance" for clause 
4(b)(vii) purposes. [emphasis in original] 

Appellant's Book of Authorities, Tab 4, para. 94 

49. The Chief Justice had the following to say regarding the interpretation of contracts at 

paragraph 28: 

As is well known, the Supreme Court of Canada has repeatedly emphasized that, 
although effect must be given to unequivocal contractual wording, adhesionary 
contracts of insurance, such as the NBEF 44, stand to be interpreted "contra 
proferentum, or in favour of the insured" where general rules of contract 
interpretation fail to resolve the ambiguity at the root of the dispute between the 
parties: Somersall v. Friedman, at para. 4 7 and Progressive Homes Ltd. v. 
Lombard General Insurance Co. of Canada, 2010 SCC 33 (CanLII), [2010] 
S.C.J. No. 33 (QL), at paras. 21-24. True ambiguities stand to be resolved against 
the insurer: Canadian National Railway Co. v. Royal and Sun Alliance Insurance 
Co. ofCanada, 2008 SCC 66 (CanLII), [2008] 3 S.C.R. 453, at paras. 33 and 73-
7 5. Correlatively, coverage provisions attract a broad construction, while 
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exclusion clauses are to be read narrowly: Non-Marine Underwriters, Lloyd's of 
London v. Scalera, 2000 SCC 24 (CanLII), [2000] 1 S.C.R. 551, at para. 70. 
[emphasis in original] 

Appellant's Book of Authorities, Tab 4, para. 28 

50. In analyzing clause 4(b) of the NBEF 44, Drapeau, C.J. held at paragraph 37: 

... the insurers settled upon wording that makes plain the NBEF 44 is not excess 
to all benefits to any and all collateral sources: when it comes to amounts the 
eligible claimant is entitled to recover the NBEF 44 is only excess to the amounts 
from the sources enumerated in Clause 4(b ). 

Appellant's Book of Authorities, Tab 4, para. 37 

51. And at paragraph 40: 

.. . Somer sal! v. Freidman does not even attempt an interpretation of Clause 4, let 
alone its deductions-related provisions, the focus of the debate in the Supreme 
Court of Canada being exclusively on Clause 2. 

Appellant's Book of Authorities, Tab 4, para. 40 

52. At paragraph 70 the court distinguishes Campbell-Mac/saac, infra, stating: 

Be that as it may, in both Campbell-Maclssac v. Deveaux and MacNeill v. Co
operators, the sources for the amounts in dispute were explicitly mentioned in 
clause 4(b)(vii) (policy of insurance providing disability benefits) and 4(b)(viii) 
(workers' compensation benefits), respectively ... 

Appellant's Book of Authorities, Tab 4, para. 70 

53. The New Brunswick Court of Appeal also distinguished Gignac v. Neufeld, (1999) 43 

O.R. (3d) 741, a decision of the Ontario Court of Appeal, as specific to the interpretation 

of "a small piece of Ontario's complex statutory automobile insurance puzzle" and not 

relevant to "the interpretation of an endorsement drafted exclusively by the insurer, ... ". 

Appellant's Book of Authorities, Tab 4, para. 88 
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The Sahean Decison 

54. The Nova Scotia Court of Appeal, in this case below provides three reasons for 

determining that CPP benefits are deductible at paragraph 29: 

( 1) the law established in Gill, before the SEF 44 endorsement was made available, 
that pensions payable under the CPP "of the same nature as contracts of 
insurance"; 

(2) the clear wording to the effect that SEF 44 is excess insurance - that no one is 
entitled to double recovery; and 

(3) the unimportance in the context of clause 4(b)(vii) of the use of the word "policy" 
as opposed to "contract" 

Portage LaPrairie Mutual Ins. Co. v. Sabean, 2015 NSCA 53, Appellant's Record, page 37, para. 29 

55. With respect to the issue of double recovery, the court referred to its earlier decision in 

Campbeli-Maclsaac v. Deveaux, 2004 NSCA 87. 

56. In Campbe/l-Mac!saac, supra, the Nova Scotia Court of Appeal was concerned with the 

SEF 44 deductibility of Dr. Campbell-Macisaac's disability benefits available through 

her long-term disability policy with the Canada Life Insurance Company. This case did 

not involve the Canada Pension Plan. 

Appellant's Book of Authorities, Tab 1, paras. 224 & 235 

57. In the decision below, Scanlan J.A. for the court refers to Campbell-Maclsaac, supra at 

paragraph 67, per Saunders, J.A.: 

In the recent case of Somersal/ v. Friedman, [2002] 3 S.C.R. 109, the Court had to 
make certain findings regarding the interpretation of the SEF 44. In its analysis 
the Court considered the nature of the coverage and its objective. The Court 
found the SEF 44 was a policy of indemnity, such that an insured is to receive no 
more and no less than full indemnity thus limiting the insurer's liability to the 
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actual loss proved and denying an insured "profit" or overcompensation under the 
policy. In my opinion these are important principles to be applied when 
interpreting the whole of the SEF 44 and those of its provisions engaged in this 
case. 

Appellant's Book of Authorities, Tab 1, para. 67 

58. It must be remembered that Somersall, supra, was concerned with the effects of a 

limitation agreement between the insured and the tortfeasor and whether it barred an SEF 

44 claim. The insurer argued that it did because, a) the agreement, by its terms, limited 

the insured's damages to the settlement amount and b) the agreement negated the 

insurer's subrogation interest. However, it was in the context of discussing the insurer's 

right of subrogation that this Court (Iacobucci, J. for the majority) stated: 

First, it is important to keep in mind the underlying objectives of the doctrine of 
subrogation which are to ensure (i) that the insured receives no more and no less 
than a full indemnity, and (ii) that the loss falls on the person who is legally 
responsible for causing it. .. 

Appellant's Book of Authorities, Tab 5, para. 50 

59. On this issue, the Nova Scotia Court of Appeal also relied (paragraphs 25-26), although 

to what extent is unclear, on an article from the Advocacy Quarterly: Morse, Jerome R., 

SEF No. 44 Underinsured Motorist Coverage: The Aftermath of SEF No. 42 and the 

Borland, Wigle and White Cases, 7 Advoc. Q. 185 1986-1987. It appears to present the 

author's view regarding the evolution of the endorsement. The Court of Appeal also 

refers to Newcombe, John, The Standard Automobile Policy Annotated, 1986 

Butterworth & Co. (Canada) Ltd. This material referred to by the Court of Appeal was 

not submitted by the parties or argued before the Court. Both are referred to by the Nova 

Scotia Court of Appeal as support for the notion that the insurer must have intended to 

deduct CPP because of concerns about double recovery. Nowhere in these references is 
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the issue addressed that is before this Court in this appeal. There is very limited 

commentary to the effect that when the SEF 42 was replaced with the SEF 44, many 

changes were introduced, including the language describing the deductions in clause 4. 

SEF 44 Underinsured Motorist Coverage, Appellant's Book of Authorities, Tab 7 

The Standard Automobile Policy Annotated, Appellant's Book of Authorities, Tab 8 

60. While it is clear that the SEF 44 is more restrictive than its precursor SEF 42 in that a 

number of deductions were added that did not appear in the earlier endorsement, there is 

nothing in the changes that specifically informs the meaning of the phrase 'policy of 

insurance'. 

61. Because the parties were not given the opportunity to comment on this material, the 

Court of Appeal did not have the benefit of submissions by the parties. In this case, the 

statement of one author ( ... "effectively precludes the double recovery permitted at 

common law.") referred to at paragraph 26 of the decision, does not reference any 

caselaw or primary authority for the opinion other than reference to the 1973 Ontario 

Court of Appeal decision in Boare/li v. Flannigan [1973] 2 O.R. 69 (C.A.) regarding 

collateral benefits. The case did not deal with an SEF 44 Endorsement or its precursor, 

neither of which was in existence at the time. 

62. It may well be that changes to the earlier endorsement resulting in its present form may 

have been informed by a desire to reduce 'double recovery'. However, the result was the 

very specific language of coverage and deductions that found its final form in the 

endorsement before us. It is clear that the endorsement might have been written in a more 
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or less restrictive form than was employed. But this was completely in the hands of the 

insurer who settled on the exact language used and sold the new endorsement to millions 

of policyholders. 

63. The Nova Scotia Court of Appeal below focused on the 'intent' of the endorsement; 

specifically the notion that there was to be no 'double recovery' and that the insured was 

not to reap a 'windfall' or enjoy a 'profit' (see Maclssac v. Campbell, supra). Yet 

nowhere in the contract itself is this language used. The terms 'double recovery', 

'collateral benefits', 'windfall' or 'profit' are not contained in the endorsement. The 

court below relies to some degree on language in this court's decision in Somersa/1, 

supra, to describe the nature of the contract as discussed above. 

64. It must be reiterated that, regardless of the 'thinking' of the insurance industry, the 

endorsement language the industry adopted itself gives no support to the notion that there 

be no 'double recovery'. It might be considered that the opposite is true given the many 

deductions enumerated in the endorsement. However, the term 'double recovery', in light 

of the collateral benefits rule and exceptions has a particular meaning in relation to the 

law of tort damages. The language of the SEF 44 endorsement does not import that kind 

of meaning into the policy. There is no need to do so. The endorsement is written in a 

highly restrictive fashion going well beyond the deductions applicable in the assessment 

of tort damages. If the endorsement had used the term 'double recovery' it would have 

been necessary for the term to be defined in the endorsement since it goes well beyond 

the notion of the term in tort law and would have given rise to interpretative difficulties 
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by comparison. The Nova Scotia Court of Appeal refers to SEF 44 as 'excess' insurance 

and therefore does not permit 'double recovery'. Unfortunately the reference to double 

recovery begs the question. The endorsement uses the term 'excess' only in relation to 

the specific deductions it mandates in clause 4(b ), not as a synonym for no 'double 

recovery'. 

65. The Nova Scotia Court of Appeal below decided that future CPP disability benefits do 

qualify as "any policy of insurance" within the meaning of clause 4(b)(vii). In doing so 

the court held that there was no ambiguity in the language. Only if there was such an 

ambiguity is the doctrine of contra proferentum to be applied. 

Portage LaPrairie Mutual Ins. Co. v. Sabean, 2015 NSCA 53, Appellant's Record, Page 37, para. 29 

66. The court found there was no ambiguity on the language of the clause because of this 

Court's decision in Canadian Pacific Ltd. v. Gill [1973] S.C.R. 654. It is abundantly 

clear that absent the decision of this court in Gill, the Nova Scotia Court of Appeal could 

not have come to the decision it did. The ratio of the decision makes it clear. The Nova 

Scotia Court of Appeal depends on the Gill decision for its outcome. The Court's 

decision is based on a very specific reading and interpretation of Gill. 

The Gill Decision 

67. This Court's decision in Gill does not stand for the proposition that the Canada Pension 

Plan is a policy of insurance. Indeed, it is clear from the decision that this Court 

determined it was not a policy of insurance. Rather, this Court in the context of the 
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particular facts of that case made it clear that Canada Pension is 'so like a contract of 

insurance' that it could be treated the same for purposes of interpreting the provisions of 

British Columbia's Families Compensation Act R.S.B.C. 1960, c. 138. It is the 

Appellant's position that Gill was not concerned with interpreting the SEF 44 deductions 

provisions, that the decision was remedial in nature and specific to the legislative 

language being interpreted. 

68. Gill, supra, involved a claim for damages by a widow pursuant to the Families' 

Compensation Act for the death of her husband as a result of a motor vehicle accident. At 

trial, the judge deducted the Canada Pension survivor benefits which the plaintiff and her 

children became entitled to as a result of the death. On appeal, the court found that the 

present day value of the pensions should not be deducted. The matter was further 

appealed to the Supreme Court of Canada. 

69. Section 4(4) of the Families' Compensation Act, reads "In assessing damages there shall 

not be taken into account any sum paid or payable on the death of the deceased under any 

contract of assurance or insurance." This Court considered the remedial nature of the 

Families' Compensation Act and then concluded that the pensions payable pursuant to the 

Canada Pension Plan should be excluded when assessing damages. 

Appellant's Book of Authorities, Tab 2, Page 669 

70. The conclusion in Gill, supra, was not that CPP was a contract of insurance. It was not. 

Rather, for purposes of determining whether the survivors pensions should be deducted, it 
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was found to be "so much of the same nature as contracts of insurance that they should be 

excluded ... ". 

Appellant's Book of Authorities, Tab 2, page 670 

71. Gill, supra, did not establish that for all time and for all purposes in the interpretation of 

any public legislation and private contracts that Canada Pension Plan is "so much of the 

same nature as contracts of insurance" that it would be always treated as such. This 

Court's analysis and interpretation of the legislative provisions of the statute focused on 

the remedial nature of the insurance exemption to provide remedial relief from a narrow 

interpretation in circumstances where it was determined the legislature must have 

intended that something in the nature of CPP was also to be exempted. Certainly this 

Court was not attempting to amend the legislation. The reasoning in Gill was specific to 

the language, purpose and intent of the British Columbia statute. 

72. The decision in Gill, supra, was to provide for the full scope and intent of a remedial 

provision in the statute under consideration. It is noteworthy as well that in drawing the 

parallel between CPP and an insurance contract, this Court was really focused on the 

Canada Pension Plan in the context of survivors pensions rather than disability benefits. 

This was of significance because it was the nature of these benefits as a pension payable 

on death that attracted the courts attention to the nature of the remedial provision in the 

legislation (which specifically exempted life insurance). However, in the instant case, the 

endorsement is not concerned with Canada Pension as a death benefit pension but rather 

as a disability benefit pension. It is clear that Gill was not at all concerned about that. 
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73. A fundamental difference between the present circumstances and Gill, supra, is that here 

we are dealing with a private contract. In Gill it was a matter of statutory interpretation. 

In the context of this contract, there are two parties and the interpretation or intent of one 

of the parties is not to prevail - as opposed to legislative interpretation. Moreover in the 

case of insurance contracts, certain specific rules have evolved to provide interpretative 

direction recognizing the bargaining difference between the parties as discussed above. 

74. It is noteworthy that clause 4 of the SEF 44 Endorsement specifically exempts from 

deduction money payable on death under a policy of insurance. This might lead one to 

conclude that as in Gill, supra, if CPP pension benefits are to be compared to insurance, 

they should be treated more in the nature of life insurance than disability insurance. It 

was a similar exemption in the British Columbia statute that lead this court to conclude 

the intent of the exemption should also include the CPP death benefit pension. On the 

basis of the Gill analysis, the exemption for life insurance in the SEF 44 (clause 4(b)) 

should also extend to the CPP disability pension. 

Conclusion 

75. The contract is simple. The measure of the insured's entitlement under the endorsement 

is his tort entitlement less certain specified deductions. The net of that mathematical 

exercise will be paid to the insured up to the limits of the endorsement coverage. 
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76. What is to be deducted? Everything actually received 'from any source' (s. 4(b)) as of 

the date of trial and anything the insured is entitled to receive (in future) from certain 

(nine) specified categories. 

77. This is why the endorsement is only a partial indemnity endorsement. On its own very 

explicit terms, it aims to pay the insured less than the full tort entitlement, the deficiency 

for which is the very raison d'etre for the endorsement. 

78. That being so, the deductions to be taken should be carefully and narrowly construed. 

Within the context of the aim of the contract - recovery of the insured's tort entitlement 

damages - any deductions must be specifically identified on the plain language employed 

by the drafters of the endorsement. 

79. Clause 4 of the SEF 44 endorsement specifies the deductions to be taken from the 

quantum of tort damages the insured is entitled by the common law to receive. The 

language of clause 4(b)(vii) of the endorsement is plain and simple. It does not include 

CPP disability benefits. It is an exclusionary clause that must be read narrowly and 

construed against the insured. The Nova Scotia Court of Appeal only came to the 

conclusion it did because that court misapplied this Court's decision in Gill, supra. But 

for that misapplication, the decision of the Nova Scotia Court of Appeal could not be 

sustained. 
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80. It is submitted that Justice Murray properly concluded that Canada Pension Plan 

disability benefits were not included in clause 4(b )(vii) of the SEF 44 Endorsement. 

There is no specific mention of Canada Pension Plan benefits, disability or otherwise, in 

clause 4(b)(vii) or anywhere else in the SEF 44 Endorsement. As clause 4(b)(vii) is an 

exclusionary clause, it should be narrowly interpreted. 

81. In Lapalme, supra, the New Brunswick Court of Appeal came to a conclusion on the 

plain and simple language of clause 4 (b)( vii) of the endorsement that CPP disability 

benefits were not so included. 

82. There should be no ambiguity in the language employed. The Canada Pension Plan is 

notorious. It cannot be confused with a policy of insurance. But if some were to so 

confuse it as appears to be the case here, then it can only arise through an ambiguity in 

the language. If such an ambiguity of language presents itself, the well known and 

applied doctrine of contra proferentum is called upon to resolve this contractual dispute 

in favour of the insured, Mr. Sabean. 

83. Although it is the Appellant's position that the language is clear and unambiguous, to the 

extent that two provincial appellate courts have come to opposite conclusions about the 

point on a reading of exactly the same language, it might be said that the language is 

indeed ambiguous. To the extent it might be so argued, it is clear that rules of contractual 

interpretation would dictate that any such ambiguity must be resolved in favor of the 

insured. 
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PART IV - Costs 

84. The Appellant submits that costs should be in the cause. The Appellant submits that it 

would be appropriate to order costs of this appeal according to the Tariff set out in the 

Rules of this Court. 
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PART V- Order Sought 

85. The Appellant seeks an Order from this Honourable Court allowing the appeal from the 

judgment of the Nova Scotia Court of Appeal and reinstating the Order After Trial With 

Jury dated May 13, 2014. 

All of which is respectfully submitted, 

KIMBALL LAW 

Derrick J. Kimball 

Sharon L. Cochrane 
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