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PART I — OVERVIEW AND STATEMENT OF FACTS

A. OVERVIEW

1. The sole issue on this appeal is whether there is authority within The Legal Profession Act

C.C.S.M. c. L107 (the "Act" or the "Manitoba Act") for the Respondent to institute and enforce

Rules 2-81.1 and 2-81.2 of The Rules of the Law Society of Manitoba (the "Rules").

2. This appeal does not concern the desirability or otherwise of a program of Continuing

Professional Development ("CPD") for lawyers. It is not about the content and availability of CPD

lectures and courses, and whether they are worth attending. It is not about whether there should be

exceptions (based on seniority or area of practice) grafted onto an otherwise mandatory program.

3. What this case is about is whether the Act authorizes the Respondent to establish a

mandatory CPD program, enforced by suspension of a member from the profession, without a

right to a hearing and/or an appeal.

4. The right of a lawyer to practice his or her profession is no trivial matter. The cancellation

or suspension of this right is one of the most serious things that can happen to a practitioner. There

are, of course, certain circumstances where the right to practice can, and should, be taken away

from a lawyer — the Act expressly addresses these situations and provides, with one exception, for

procedural fairness safeguards.

5. The Act specifically provides for suspension of a lawyer from practice in four

circumstances:

(a) Under Part 6, Division 8, s. 68, a summary suspension can be imposed to deal with

an emergency matter. This is a complaints related provision, and the member may

appeal such a suspension under ss. 75(1) to a judge of the Court of Queen's Bench,

and thereafter under ss. 75(3) to the Court of AppeaLl

(b) Under Part 6, Division 9, ss. 72(1), suspension can be imposed for "professional

misconduct", after a hearing of the discipline committee. This is a discipline related

Appellant's Factum ("A.F."), Tab A, pp. 40-41 and 44.
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provision, and the member has a right to a hearing before the discipline committee

before the suspension may be imposed, as well as a right of appeal to the Court of

Appeal pursuant to ss. 76(1) following any suspension;2

(c) Under Part 6, Division 9, ss. 72(2), suspension can be imposed for "incompetence",

after a hearing of the discipline committee. This is a discipline related provision, and

the member has a right to a hearing before the discipline committee before the

suspension may be imposed, as well as a right of appeal to the Court of Appeal

pursuant to ss. 76(1) following any suspension;3 and

(d) Under Part 2, ss. 19(5), a suspension can be imposed for a failure of the practitioner

to pay the required annual fees or special assessments. This is an administrative

provision, and the member does not have a right to a hearing or subsequent appeal

before the suspension may be imposed; however, the power to suspend is

specifically included in section 19(5)(d) of the Act.4

6. There is no specific provision in the Act which authorizes the imposition of a suspension

for the failure of a member to fulfill the CPD requirements instituted by the Respondent. The

Respondent and the courts below relied upon general provisions set out in the Act to ground the

Rules; but these provisions do not validate the Rules. They are general in nature and fall far short

of the explicit and specific authorization necessary when a citizen's rights to engage in his or her

profession may be affected.

7. In short, the Act specifies that a lawyer may be suspended if he is found to be incompetent

or guilty of professional misconduct. In the case of Sidney Green, it is acknowledged that he has

an impeccable record for both competence and honourable conduct. Yet the Society purported to

suspend his right to practice law, without a hearing, and with no right of appeal. Mr. Green asserts

that the Act does not authorize the suspension.

2 A.F., Tab A, pp. 42-43 and 44.
A.F., Tab A, p. 43-44.
A.F., Tab A, p. 26.
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B. STATEMENT OF FACTS

8. The essential facts are not in dispute. The appellant received a letter dated May 30, 2014

from the Chief Executive Officer of the Law Society, which reads in part:

"This letter is your notice under Rule 2-81.1(2) that you must complete the 2013
requirements within 60 days of the date of this letter, failing which you will be
automatically suspended from practicing law."5 [Emphasis added]

9. The letter went on to urge compliance within the allotted time. The letter ended with the

warning that if the requirements were not fulfilled, automatic suspension would follow "until such

time as the requirements have been met and a reinstatement fee is paid."6 The parties subsequently

agreed that the 60 day time period would not run until the within litigation is resolved.

10. An application was filed by the appellant in the Manitoba Court of Queen's Bench on June

26, 2014, challenging the validity of the Rules under which the Law Society purports to suspend

the Appellant from his profession.7 The application was supported by an affidavit of Sidney Green.

11. The Respondent filed a Book of Documents and an affidavit of Joan Holmstrom. Motion

Briefs were filed and the matter came before Rempel J. of the Court of Queen's Bench on

November 27, 2014. On December 17, 2014, Reasons for Decision were delivered, dismissing

the application.8 Costs were spoken to on February 24, 2015, and costs were awarded to the

Respondent by way of an Endorsement Sheet dated March 5, 2015.9

12. An appeal was taken to the Manitoba Court of Appeal. The hearing took place, and a

decision was pronounced on June 17, 2015. Written reasons were delivered on July 2, 2015.10

Leave to appeal was granted by this Honourable Court on December 10, 2015.

13. As set out above, the only evidence before the courts below consisted of an affidavit of the

Appellant, Sidney Green, and an affidavit of an officer of the Law Society, Joan Holmstrom. The

5 Letter to Sidney Green, May 30, 2014, Appellant's Record ("A.R."), Vol. II, Tab 3A, Ex "A", p. 44.
6 Letter to Sidney Green, May 30, 2014, A.R., Vol. II, Tab 3A, Ex "A", p. 44.
Application of Sidney Green, filed June 26, 2014, A.R., Vol. II, Tab 2A, pp. 25-27.
Manitoba Court of Queen's Bench, Reasons for Judgment of Rempel J., December 17, 2014, A.R., Vol. I, Tab 1A,

pp. 1-14.
'Endorsement Sheet regarding costs of Rempel J., March 5, 2015, A.R., Vol. I, Tab 1B, pp. 15-16.
10 Manitoba Court of Appeal, Reasons for Judgment, July 2, 2015, A.R., Vol. I, Tab 1C, pp. 17-24.
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essence of the affidavit of Mr. Green is that he has practiced law for almost 60 years and has never

been charged with incompetence or misconduct. He served as a Bencher of the Law Society for 8

years, and is a Life Bencher. From time to time, he has participated in CPD programs, and has

been a presenter at some.11 However, he takes the position that the Law Society has no authority

to impose a mandatory CPD program with suspension as the consequences of non-compliance.

14. The Affidavit of Ms Holmstrom provides historic context leading to the imposition of a

mandatory CPD program which started on January 1, 2012.12 In 2006 the Law Society began by

moving to a system whereby there was mandatory reporting of CPD efforts by lawyers; but CPD

was not made mandatory, with the sanction of suspension for non-attendance, until four years later.

There were discussions spread over that four year period as to whether a mandatory CPD program

should be enacted, with Rules for enforcement passed. The validity of the 2012 Rules is challenged

by the Appellant; his opposition is not to a CPD program, per se, but rather to mandatory

attendance, with suspension from the practice of law as the punishment for non-compliance.

15. Attached to Ms Holmstrom's affidavit is an Exhibit Book with a total of 80 separate

exhibits, some of which are relevant to the determination of this appeal.

16. A starting point is the Minutes of the Benchers dated June 21, 2007. The discussion of the

Benchers was with regard to a first draft of Rules requiring members to provide information on an

annual basis on their professional educational activities. After discussion, it was agreed that the

proposed rules would be re-drafted.13

17. On September 7, 2007, the Benchers considered and approved, in principal, a re-draft of

the rules "requiring mandatory reporting of continuing professional development."14

18. Almost three years later, on March 24, 2010, a meeting of the Admissions and Education

Committee ("A & E Committee") of the Law Society received a report prepared by its then

11 Affidavit of Sidney Green, sworn June 25, 2014, A.R., Vol. II, Tab 3A, pp. 40-43.
12 Affidavit of Joan Holmstrom, sworn November 7, 2014 ("Holmstrom Affidavit"), AR, Vol. II, Tab 3B, pp. 45-

60.
13 Exhibit Book to the Holmstrom Affidavit ("Holmstrom Exhibit Book", Minutes of Benchers, June 21, 2007, AR,

Vol. II, Tab 3C, Ex. "3", pp. 75-78.
14 Holmstrom Exhibit Book, Minutes of Benchers, September 7, 2007, AR, Vol. II, Tab 3C, Ex. "4", pp. 79-81,
item 6.2 at pp. 80-81.
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Director of Professional Education and Competence, Brenda Silver ("Ms Silver"), in which she

outlined the pros and cons of mandatory continuing education; the A & E Committee concluded

that the Benchers "should move to" mandatory CPD. There was commentary at the meeting by

committee members to the effect that there is no evidence that CPD is effective.15

19. On May 11, 2010, Allan Fineblit, CEO of the Law Society ("Mr. Fineblit") prepared a

memorandum for an upcoming meeting of the Benchers, indicating that voluntary CPD was not

working.16

20. The May 11, 2010 memo from Mr. Fineblit was put before a meeting of the Benchers held

on May 20, 2010. At the Benchers meeting, the issue of mandatory CPD was discussed and it was

ultimately moved and carried that the Law Society move to a mandatory CPD program and that

the A & E Committee develop a detailed proposal for the Benchers to consider.17

21. On September 7, 2010, Ms Silver prepared a memo for the upcoming meeting of the

A & E Committee which appended comparative charts for CPD programs in other jurisdictions

within Canada.18

22. This memo, along with attachments, was presented to the A & E Committee at a meeting

on September 15, 2010. At that meeting, the A & E Committee turned its attention to the questions

set out in the memo of September 7, 2010 prepared by Ms Silver. The A & E Committee

considered a number of the questions raised in Ms Silver's memo but ultimately adjourned on the

basis that the A & E Committee would look at the questions and send their comments to her by

November 1, 2010, at which time she would compile the responses for further discussion.19

is Holmstrom Exhibit Book, Minutes of Meeting of A & E Committee, March 24, 2010, A.R., Vol. II, Tab 3C, Ex.

"6", p. 86, para. 5.
16 Holmstrom Exhibit Book, Memo to Benchers, May 11, 2010, A.R., Vol. II, Tab 3C, Ex. "11", pp. 98-100.

17 Holmstrom Exhibit Book, A.R., Vol. II, Tab 3C. Ex. "10", pp. 94-97.
18 Holmstrom Exhibit Book, Memo of Brenda Silver dated September 7, 2010 and accompanying charts, A.R.,

Vol. II, Tab 3C, Ex. "13"-"16", pp. 105-115.
19 Holmstrom Exhibit Book, Minutes of Meeting of A & Committee, September 15, 2010, A.R., Vol. II, Tab 3C,

Ex. "12", pp. 101-104.
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23. On November 15, 2010, and November 25, 2010, Ms Silver prepared memos of the

responses received from the members of the A & E Committee.2°

24. On November 25, 2010 the A & E Committee met again to continue discussing questions

about a prospective mandatory CPD Program. It would appear that consensus was reached on a

number of questions, as noted in the Minutes of the meeting. Although there was a brief discussion

of the consequences of non-compliance, the A & E Committee agreed to complete its discussions

with respect to non-compliance at the next meeting.21

25. On January 11, 2011, Ms Silver prepared a memo to the A & E Committee which set out

options on some specific issues arising from the discussion of mandatory CPD.22

26. The next meeting of the A & E Committee was held on January 20, 2011, at which time

the consequences of non-compliance with the mandatory CPD requirements were discussed. The

A & E Committee reached consensus that the sanction for non-compliance with respect to the

mandatory CPD requirements should be as follows:23

Subject to the CEO's discretion:

First offence: Letter advising that member has 60 days to satisfy
MCPD requirements and failure to do so will result in administrative
suspension until MCPD requirements satisfied;

Second offence: Letter advising that member has 60 days to satisfy
MCPD requirements and failure to do so will result in administrative
suspension until MCPD requirements satisfied and referral to CID.

27. A meeting of the Benchers was held on February 10, 2011, at which meeting the work of

the A & E Committee and a set of guiding principles that resulted from that work were presented

20 Holmstrom Exhibit Book, Memo of Brenda Silver and Appendices, November 15, 2010, A.R., Vol. II, Tab 3C,
Ex. "17"-"22", pp. 121-150; A.R. Vol. III, Tab 3C, Ex. "23", p. 151.
21 Holmstrom Exhibit Book, Minutes of Meeting of A & E Committee, November 25, 2010, A.R., Vol. II, Tab 3C,

Ex. "17", pp. 116-120.
22 Holmstrom Exhibit Book, Memo of Brenda Silver and Appendices, November 15, 2010, A.R., Vol. III, Tab 3C,

Ex. "25"-"26", pp. 156-159.
23 Holmstrom Exhibit Book, Minutes of Meeting of A & E Committee, January 20, 2011, A.R., Vol. III, Tab 3C,
Ex. "24", pp. 152-155, at p. 154.
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to the Benchers.24 Draft rules were to be presented at the next meeting. In fact, the Rules were

presented at the meeting of the Benchers on April 7, 2011, with little or no further discussion.25

28. The Rules respecting mandatory CPD were approved in final form at a meeting of the

Benchers on May 19, 2011.26

29. The point of this review is to note that, throughout the entire four year period, little thought

or debate took place as to the appropriate means of enforcement, and "administrative suspension"

was never defiried in either the statute or the new Rules. More significantly, there is no evidence

that the A & E committee members, or the Benchers, ever considered whether the Law Society

and its Benchers had the authority under the Act to impose the sanction of suspension for the

failure to comply with the mandatory CPD requirements.

C. THE RULES IN DISPUTE

30. On May 19, 2011, the Benchers approved the new Rules to govern the administration of

CPD, to become effective on January 1, 2012. As noted, leading up to the passing of the Rules,

there was discussion within the Law Society about whether CPD should be made mandatory, and

if so, how the Rules would be enforced. It would appear that the only question that was not raised

by anyone is the question raised on this appeal: namely, whether there is any authority in the Act

to enable the Law Society to pass the Rules relating to mandatory CPD with punitive sanctions.27

31. The applicable Rules, together with the relevant provisions of the Act and the relevant

provisions of the Law Society Act of Ontario, are included in Part VII of this factum.

24 Holmstrom Exhibit Book, Minutes of Meeting of Benchers,
pp. 160-163, item 7.2; Holmstrom Exhibit Book, Memo from
Ex. "28", pp. 164-168.
25 Holmstrom Exhibit Book, Minutes of Meeting of Benchers,
167-168, item 5.2.
26 Holmstrom Exhibit Book, CPD Rules, May 19, 2011, A.R.,
180.
27 Holmstrom Exhibit Book, Minutes of Meeting of Benchers,
180, item 8.1.

February 10, 2011, A.R., Vol. III, Tab 3C, Ex. "27",
B. Silver, June 27, 2011, A.R., Vol. III, Tab 3C,

April 7, 2011, A.R., Vol. III, Tab 3C, Ex. "29", pp.

Vol. III, Tab 3C, Ex. "33", pp. 176-179 item 8.1, p.

May 19, 2011, A.R., Vol. III, Tab 3C, Ex. "33", p.
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PART II — STATEMENT OF THE POINTS IN ISSUE

32. The sole issue in this case is whether the Rules of the Law Society, requiring the attendance

at and recording of the necessary hours of CPD, can be enforced by suspension, when the Act

contains no specific authority for such a suspension.

PART III — STATEMENT OF ARGUMENT

A. PROVISIONS OF THE MANITOBA ACT

33. The rights of a citizen, including the right to practice one's profession, cannot be

extinguished by a statutory regulatory body unless there is an explicit and specific statutory

authorization for such action. The Appellant contends that no such authority is to be found in the

Act. The Respondent and the Judges who have dealt with this case claim that such authority does

exist; however, it is worth noting that Queen's Bench Judge Rempel founded this authority in a

combination of ss. 3, 4, and 43 of the Act, whereas the Court of Appeal reasons suggest that the

authority rests in s. 65 of the Act.28 The provisions referred to are far from explicit and specific.

They make reference to neither CPD, nor mandatory attendance, nor necessary annual reporting;

most importantly, they do not expressly grant the Benchers the authority to make such rules, nor

do they make reference to the penalty of suspension from the practice of law for non-compliance.

34. On the other hand, suspension is specifically mentioned in the Act on four occasions, as

noted in paragraph 5 above. In three of those instances where suspension is expressly

contemplated by the Act, procedural fairness is guaranteed to a member by provision for a hearing

within the Law Society itself, with a right of appeal to the Court of Queen's Bench in one case,

and with appeals directly to the Manitoba Court of Appeal in respect of the other two grounds for

suspension.29

35. Suspension may be imposed where the charge against a lawyer is made under s. 68 of the

Act. This provision deals with what might be termed emergency circumstances, such as where it

is suspected that the lawyer is illegally misusing clients' trust funds. A charge can be laid and the

investigation committee may, "if it considers it necessary for the protection of the public",

28 A.F., Tab A, pp. 22, 33 and 40.
29 A.F., Tab A, pp. 26 and 40-44.
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suspend the member from practice. Under ss. 75(1) of the Act, the member may appeal the

suspension to a Judge of the Court of Queen's Bench. Thereafter, a further appeal may be

brought before the Manitoba Court of Appeal under ss. 75(3) of the Act.3°

36. Suspension may be imposed where the charge against the lawyer is made under ss. 72(1)

of the Act. This provision relates to "professional misconduct" or "conduct unbecoming a lawyer".

The process provided for such a charge is a consideration by the complaints committee under s.

66, followed by a hearing before the discipline committee. Either the lawyer or the Law Society

then has a right to appeal the decision directly to the Court of Appeal under s. 76 of the Act.31

37. Suspension may be imposed where the charge against the lawyer is made under ss. 72(2)(c)

of the Act. This provision relates to incompetence, and the process is similar to a complaint under

ss. 72(1). There must be a hearing before the discipline committee, with a right to appeal the

decision to the Court of Appeal under s. 76 of the Act.32

38. Suspension may be also be imposed for a failure to pay the required fees under ss. 19(5) of

the Act. The provision states that the benchers may make rules respecting fees and assessments,

and under ss. 19(5)(d), expressly indicates that the rules may specify the consequences of non-

payment, including possible suspension. Subsection 19(5) does not specify that a hearing and a

possible appeal are to be available; but at a minimum, the possibility of suspension for non-

payment of fees is specifically mentioned in the governing statute and the benchers are given

express authority to make such rules. In the lower courts, the respondent argued that the penalty

for non-compliance with CPD rules was an administrative matter, comparable to the automatic

suspension for non-payment of fees. But as it turns out, there is specific statutory authority for the

prospect of suspension from practice for non-payment of fees. However, the statute does not

expressly confer any rights on the Benchers to pass rules respecting CPD, let alone rules that

include sanctions for non-compliance with CPD rules that include suspension.33

39. The Appellant now faces suspension without the opportunity for a hearing or an

appeal, on the say so of a single person, namely the Chief Executive Officer of the Law Society.

3° A.F., Tab A, pp. 40-41 and 44.
31 A.F., Tab A, pp. 40, 42-43 and 44.
32 A.F., Tab A, pp. 42-43 and 44.
33 A.F., Tab A, p. 26.
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The Appellant is acknowledged to be competent and has an unblemished record in respect of 60

years of practice.

40. There is no doubt that the proposed suspension of the Appellant is in keeping with the

Rules passed by the Law Society with respect to CPD. Those Rules are to be found in

"Division 8.1 — Professional Development."34 The mandatory nature of the Rules is made clear in

Rule 2-81.1(8). The consequences of failure to comply is spelled out in rule 2-81.1(12). The Rules

contain no provision for a hearing, or for an appeal, subject to one possible exception. Rule 2-

81.1(13) states that, where a member is suspended more than once for failing to comply with the

mandatory requirements, the matter can be referred to the complaints committee where presumably

a more serious charge could be pursued, entailing a hearing and a right of appeal. However, one

must fail to comply at least twice before the chance of a hearing and an appeal would arise.

41. The Court of Queen's Bench Motions Judge wrote at paragraph 17 of his reasons that the

CPD rules "fall squarely within the legislative mandate" found in ss. 3(2) and ss. 43(d) of the Act.35

However, ss. 3(2) deals with the duties of the Law Society to maintain high standards. It is silent

as to a mandatory CPD programs and suspension of lawyers. Section 43 indicates that the

Benchers may "establish practice standards" and "adopt a code of conduct" and support "a system

of legal education" including "a bar admission program, a continuing legal education

program .a loss prevention program". But again, there is no hint that s. 43 authorizes a

mandatory program with potential suspension from the practice of law. These provisions are

general in nature, indicating in broad strokes some of the areas in which the Law Society should

take interest. They are what might be termed "standard" or "parenthood" provisions, in that it is

hard to argue that these should not be areas of concern; but they are general in nature and fall far

short of the explicit and specific authorization necessary when a citizen's rights to engage in his or

her profession may be affected.

42. The Court of Appeal made passing comment on those same provisions, but also referred to

s. 65 as the source of the Benchers' authority to make rules and establish consequences.36 But s.

65 of the Act relates to complaints and discipline generally, and no charge of incompetence,

34 A.F., Tab B, pp. 53-54.
35 A.F., Tab A, pp. 22 and 33.
36 A.F., Tab A, p. 40.



professional misconduct or conduct unbecoming has been levied against Mr. Green. The

"consequences" contemplated in s. 65 of the Act cannot be interpreted to include suspension for

failure to comply with the CPD Rules — a general rule making authority does not authorize the

interference with the civil rights of a citizen. This will be discussed further herein under the

heading "D. Procedural Fairness".

43. If Rempel J. was right in suggesting that s. 43 is sufficient to authorize the suspension of a

member who fails to put in the necessary hours of CPD programming, then it is submitted that it

would also suffice to authorize suspension for incompetence or professional misconduct.

Similarly, if the Court of Appeal was right in suggesting that s. 65 is sufficient authority to suspend

a member for failing to meet CPD requirements, then that section makes the extensive statutory

provisions relating to incompetence and professional misconduct and the consequences set out in

ss. 19(5)(d) redundant.37

B. IMPLIED EXCLUSION

44. The fact is that, wherever the power to suspend a lawyer from practicing the profession he

or she was trained to pursue is given to the Law Society, that power is specifically noted in the

statute. This gives rise to the potential application of the maxim expresio unius est exclusio

alterius - to express one thing is to exclude another.

45. The maxim is the subject of comment by R. Sullivan in the text, Sullivan and Driedger on

the Construction of Statutes (4th ed. 2002):38

"This maxim reflects a form of reasoning that is widespread and important in
interpretation. Cote refers to it as contrario argument. Dickerson refers to it as
negative implication. The "implied exclusion" has been adopted here. An implied
exclusion argument lies wherever there is reason to believe that if the legislature
had meant to include a particular thing within its legislation it would have
referred to that thing expressly. Because of this expectation, the legislature's
failure to mention the thing becomes grounds for inferring that it was deliberately
excluded. Although there is no express exclusion, exclusion is implied. The force
of the implication depends on the strength and legitimacy of the expectation of

37 A.F., Tab A, pp. 33, 40 and 26.
38 Sullivan and Driedger on the Construction of Statutes (4th ed. 2002), p. 186, Appellant's Book of Authorities

("A.B.A."), Tab 6, pp. 20-21.
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express reference. The better the reason for anticipating express reference to a
thing, the more telling the silence of the legislature. [Emphasis added]

46. It is recognized that the maxim is not a rule of law; however, it is an implication that might

be drawn, and it is the submission of the Appellant that it should be drawn. Yet the possible

application of the maxim was not commented upon by Rempel J., and was given short shrift by

the panel of the Manitoba Court of Appeal. In the reasons of Monnin J.A., it is stated that the

maxim does not apply because, in ss. 68 and 72 of the Act, the Legislature was setting out the

particulars relating to professional misconduct or incompetence — it was not dealing with

suspension for breach of the Rules.39 With respect, it is submitted that the sections do not attempt

to define professional misconduct or incompetence, but rather establish the process to be followed,

an integral part of which are the potential penalties, the right of an initial hearing, and a right of

appeal.

47. The Appellant commends the maxim to the attention and consideration of this Honourable

Court. The case of Medical Centre Apartments Ltd. and City of Winnipeg, Re [1969] M.J. No. 47

provides an example of the application of the maxim. Whether the maxim is applied in the

circumstances of this case is not decisive, because the Appellant has additional legal arguments to

present.°

C. EXPRESS LANGUAGE IN STATUTE REQUIRED TO NEGATE CITIZEN'S
RIGHTS

48. In the case of R. v. Kenny, 1939 CanLII 125; [1939] 1 WWR 182 (SK QB), a district court

Judge in Saskatchewan presided over a trial where the issue was whether the accused had provided

a haircut to a youthful customer for less than 40 cents in contravention of the Saskatchewan

Industrial Standards Act which applied during these depression era years. In this less than modest

case, Judge Bryant made this succinct and insightful statement:41

".....where there is an enactment which may entail penal consequences, you ought
not to do violence to the language in order to bring people within it, but rather to
take care that no one is brought within it who is not brought within it by express
language."

39 A.F., Tab A, pp. 40-41 and 42-43.
"Medical Centre Apartments Ltd. and City of Winnipeg, Re, [1969] M.J. No. 47, (Man C.A.), A.B.A., Tab 3.
41 R. v. Kenny, 1939 Cann' 125, A.B.A., Tab 4, p. 15, para. 6.
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49. The principle set forth in the quotation from R. v. Kenny is also to be found in the case of

Toronto Transit Commission v. Aqua Taxi Ltd., 1955 CarswellOnt 327; [1955] O.W.N.857, (Ont.

Sup. Ct.). In that case, the Transit commission sought an injunction to prevent the respondent and

several other "water taxi" companies or individuals from operating in the Toronto Bay area. The

commission relied on a statutory provision in the legislation establishing the Commission that

prohibited the operation by others of a public passenger transportation service other than railways

and taxis. The issue came down to whether Aqua Taxi and others in the same business were "taxis".

In the course of his reasons for denying injunctive relief, Moorehouse J. wrote:

"It is trite law that the common law rights of the subject are not to have been taken
away or affected by a statute unless it is so expressed in clear language, or must
follow by necessary implication, and in such cases only to such an extent as may
be necessary to give effect to the intention of the legislature thus clearly manifested.
It is presumed that where the objects of an Act do not obviously imply a contrary
intention the legislature does not desire  to encroach upon the rights of
persons, and it is therefore expected that if the contrary is intended it will be made
manifest, if not in express words, at least by clear implication and beyond
reasonable doubt. If the statute is ambiguous, the Court should lean to the
interpretation which will support existing rights."42 [Emphasis added]

50. It is clear that the scope of section 65 of the Act, relied upon by the Manitoba Court of

Appeal, would not have met the common sense test enunciated by Judge Moorehouse. Further,

the fact that neither the Respondent nor the Manitoba Queen's Bench Judge Rempel founded the

authority for the mandatory CPD Rules and their enforcement in s. 65 of the Act at first instance,

could arguably lead one to conclude that there is an ambiguity in the Act, and in particular, as to

whether s. 65 is applicable to the circumstances herein.43

51. The Appellant also relies on the case of Ainsley Financial Corp. v. Ontario (Securities

Commission) (ON C.A.). In that case the Commission had issued a "policy statement" as a guide

to businesses engaged in the marketing of penny stocks. The applicant was in that business and

instituted a court action on the basis that the policy statement contained mandatory implications

for which no statutory foundation existed. The applicant succeeded before a Motions Judge, and

42 Toronto Transit Commission v. Aqua Taxi Ltd, 1955 CarswellOnt 327; [1955] O.W.N. 857, A.B.A., Tab 5, para.
11.
as A.F., Tab A, p. 40.
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that determination was upheld on appeal in reasons by Doherty J.A., where he ruled that guidelines

intended to inform and guide were perfectly permissible. But the court went on to state:44

 for present purposes, a non-statutory instrument cannot impose
mandatory requirements enforced by sanctions; that is, the regulator cannot issue
de facto laws disguised as guidelines."

52. It is submitted that the Respondent is attempting to impose de facto laws, with mandatory

provisions and penalties, in the absence of authority in the Act going beyond the establishment

of a program of CPD.

53. The Motions Judge made no reference in his reasons for decision to these cases. Perhaps

the omission was understandable in the sense that they are germane only if there is a lacuna in the

Act, in that it does not authorize making CPD mandatory, with penal consequences. The Motions

Judge presumably concluded that there was no gap, as in his view, s. 43 of the Act constituted

sufficient authority. It is submitted that the cases should have guided him towards a different

conclusion.45

54. The Court of Appeal made passing reference to the cases in summarizing the Appellant's

submission, but otherwise concluded that s. 65 constituted sufficient authority. In an astonishing

conclusion to its reasons, the Court of Appeal suggest that, if the Appellant is unhappy about the

new CPD rules, his grievance should be taken up with the Benchers, rather than with the courts.

What are courts of law for if not to protect the citizen from unjustified encroachment on rights and

freedom?46

55. The Ontario legislature and The Law Society of Upper Canada had a better understanding

of the importance of the civil rights of its practicing lawyers. In Ontario, lawyers are required to

complete and report a mandatory minimum set of CPD hours per year, and failure leads to

summary suspension. Unlike Manitoba, however, there is specific provision in the Ontario

legislation (Law Society Act, R.S.O. 1990, c. L.8) allowing lawyers who are subject to suspension

to appeal the suspension. More importantly, ss. 49(1) of the Act specifically empowers an official

of the Law Society to impose suspension of lawyers who fail to comply with the requirements of

44 Ainsley Financial Corp. v. Ontario (Securities Commission), 1994 CanLII 2621 (ON CA), A.B.A., Tab 1.

45 A.F., Tab A, p. 33.
46 A.F., Tab A, p. 40.
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the bylaws with respect to CPD. And ss. 49.32(3) permits an appeal of a suspension order made

under s. 49. (ss. 49(1) and 49.32(3) of the Ontario legislation which are included in Part VII of this

factum.)47

D. PROCEDURAL FAIRNESS

56. It is the position of the Appellant that there is an absence of authority in the Act to impose

rules leading to suspension from the profession, and that the Rules are therefore invalid. But even

if one can find authority to pass certain rules, these particular Rules are invalid because they fail

to provide for procedural fairness.

57. Any Rules of the Respondent that permit the Chief Executive Officer to impose suspension

must include the right to the kind of process required for suspension for much greater concerns; a

hearing before a committee of the Benchers, and a right of appeal to the Court of Appeal. A lawyer

who is accused of major violation of the law related to his or her practice is entitled to those

fundamental rights. The rights of a lawyer accused of lesser misconduct should not be diminished

because the alleged sins are of a lesser nature.

58. The Courts of Manitoba paid little heed to the Appellant's claim for procedural fairness.

The Motions Judge noted how the Respondent Law Society had made compliance so easy. Both

the Motions Judge and the Court of Appeal panel emphasized that the suspension of Mr. Green

was an administrative decision not requiring consideration by committees or appeal tribunals.

However, the ease of complying with a Rule is not relevant to a determination of whether

procedural fairness is required, or whether the Rule is valid in the first place.

59. It is no answer to say that a suspension for non-compliance with CPD rules is merely an

administrative matter. The same might be said with respect to non-payment of fees, but under ss.

19(5) of the Act, the legislature has specifically conferred upon the Benchers the authority to make

rules specifying the consequences of failing to pay fees, which specifically may include

suspension. It is implicit under ss. 19(5) that the rules might embrace a variety of possible

penalties, of which suspension is one. It is submitted that non-payment of fees comes close to a

pure administrative matter, yet the legislature, while authorizing suspension, has expressly

47 A.F., Tab C, pp. 56, 57.
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included suspension within a panoply of other possible options. Indeed, the Rules that have been

enacted under Division 9, Fees and Assessments, contain provision for penalties, payment by

installment, and discretion which may be exercised, as well as the power to impose suspension.48

60. It must be added that describing the process of suspending the Appellant as merely

administrative in nature does not insulate the process from the need for procedural fairness. In

Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653, the Supreme Court dealt with

a claim to procedural fairness by the plaintiff, whose employment had been terminated by the

school division. In the end, the Court concluded that the plaintiff had received the benefit of both

the reasons for his dismissal and an opportunity to be heard. However, in the reasons for decision

of L'Heureux-Dube J.A., the Supreme Court took the opportunity to comment generally on the

duty to act fairly, stating that it does not depend on doctrines of employment law:

 but stems from the fact that the employer is a public body whose powers
are derived from statute, powers that must be exercised according to the rules of
administrative law. It is in that context that the employee-employer relationship
must be examined, with the result that the analysis must go beyond the contract of
employment to encompass arguments of public policy. 49 [Emphasis added]

61. Under the heading of "General Duty of Fairness", the reasons delineate factors on which a

general duty to act fairly will depend: (1) the nature of the decision made by the administrative

body; (2) the relationship between that body and the individual; and (3) the effect of the decision

on the individual's rights.5°

62. In this instance the decision making body is the Respondent Law Society and its decision

was communicated by way of a letter from its Chief Executive Officer. The message was that a

suspension would follow in 60 days unless the required hours of CPD were served and reported.

The relationship which is to end is between the Law Society and a member of the Bar who has

served with distinction for almost 60 years.

63. The suspension of the Appellant is one that leads to the ending of a legal career that is

otherwise marked with distinction. It is submitted that if the legislature had intended that a lawyer

48 A.F., Tab A, p. 26.
49 Knight v. Indian Head School Division No. 19, [1990] 1 S.C.R. 653 ("Knight"), pp. 668 and 669, A.B.A., Tab 2.
" Knight, supra, p. 669.
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must comply with CPD requirements as a condition to retain his or her right to practice, it would

surely have said so in clear terms. The stand-alone rules with respect to CPD violate the

requirement of fairness and are thus unenforceable.

64. The Manitoba Court of Appeal concluded that s. 65 of the Act provided the necessary

authority for the Law Society to enact the CPD Rules, including suspension of members who fail

to comply with the requirements. Section 65 states that the Benchers may make rules to establish

consequences for contravening the Act or the Rules. However, that does not mean that rules passed

under the authority of s. 65 can by-pass the specific requirements in Divisions 9 and 10 of the Act

which guarantee a hearing and an appeal process before a suspension can be imposed for

incompetence."

65. Section 65 appears in Division 7 of the legislation which has the heading "Complaints and

Discipline Generally." The preceding section, ss. 64(1) gives the Society disciplinary jurisdiction

over the competence of members. That jurisdiction does not mean that that when a lawyer faces a

charge of incompetence the procedures mandated in later sections of the Act are not applicable. He

or she is entitled to the right of a hearing and a right of appeal to the Court of Appeal. In short, the

Benchers cannot use their rule making powers under s. 65 to establish "consequences" that

circumvent the protections for the individual before a suspension can be ordered.52

66. The very next division of the Act is under the heading "Complaints and Investigations." It

is under this division that the Benchers are required to establish a committee and a process for

receiving and responding to complaints about the competence of members. Under s. 68 the

investigating committee may direct that a charge of incompetence be laid, to be considered by the

discipline committee. After a hearing, open to the public, if a panel of the discipline committee

finds the member guilty of incompetence, then under ss. 72(2)(c) it may suspend the member from

practicing law.53

67. There is no doubt that the Benchers developed the Rules relating to CPD with the best of

intentions. One of the motivations is to satisfy the provincial government that the Society is taking

51 A.F., Tab A, p. 40.
52 A.F., Tab A, p. 40.
53 A.F., Tab A, pp. 40-41 and 43.
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reasonable steps to protect members of the general public from falling into the hands of

incompetent lawyers. The CPD program is intended to provide the government with a degree of

assurance, so the Law Society will retain its status as a self-governing body.

68. However, the complaint process, to investigate and charge a lawyer who is believed to be

incompetent, is a slow, costly process, and an embarrassment to the individual who is subject to

the complaint.

69. How much simpler it is to simply suspend lawyers who do not comply with CPD Rules,

without a complaint, without a hearing and without resort to an appeal. (The difficulty, as

illustrated in this case, is that breach of the CPD Rules may catch a competent lawyer, but at a

minimum it shows that the Law Society means business in protecting the public).

70. The difficulty for the Respondent Law Society is that the CPD Rules cannot establish a

process that is contrary to the requirement of a hearing and an appeal before a member can be

suspended from practice for incompetence. The rule making authority under s. 65 must be read

down so that rules establishing "consequences" for incompetence cannot by-pass the requirements

of both a hearing and a possible appea1.54

71. The provisions requiring a hearing and a right of appeal are intended to guarantee

procedural fairness. It is true that procedural fairness varies with the circumstances of each case,

and on the subject matter under consideration. This is a case, dealing with a lawyer's right to

practice his profession, where the requirements of procedural fairness are high. They should be no

less stringent than the requirements when a formal charge of incompetence is laid under ss. 66 and

68, processed under ss. 72(2), with a possible appeal under ss. 76(1). It is submitted that the

"consequences" of a breach of the rules enacted under the authority of s. 65 cannot be the

equivalent of the consequences of a finding of incompetence under ss. 72(2).55

E. SUMMARY AND CONCLUSION

72. This appeal has wider implications than the impact upon the Appellant and the Respondent.

As has been noted, the various Law Societies abide by different statutory provisions, and have

54 A.F., Tab A, p.40.
55 A.F., Tab A, pp. 40-41 43 and 44.
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enacted different CPD rules. There may well be similar issues in other professions where CPD

programs are mandated. Do the Rules match the requirements for non-interference with the right

to practice a profession unless there is specific statutory authority to the contrary?

73. Looking at the precise situation of the Appellant, and the lack of express authority in the

Act, it is urged that the appeal be allowed.

PART IV — SUBMISSIONS CONCERNING COSTS

74. The Appellant seeks his costs throughout, in this Honourable Court and in the courts

below.

PART V — ORDER REQUESTED

75. The Appellant requests an Order allowing the Appeal, with costs throughout.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

0 2
Dated at Winnipeg this day of March, 2016.

Charles Huband
Counsel for the Appellant
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C.C.S.M. c. L107

The Legal Profession Act
(Assented to August 9, 2002)

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of Manitoba, enacts
as follows:

PART 1

DEFINITIONS

Definitions

1 The following definitions apply in this Act.

"articling student" means a person enrolled in the society's bar admission program and
registered in the student register as an articling student. (« stagiaire »)

"bencher" means a member of the governing body of the society, except when used in reference

to a life bencher or honorary bencher. (« conseiller »)

"elected bencher" means a person, other than the student bencher, elected to serve as a
bencher. (« conseiller elu »)

"foreign jurisdiction" means a jurisdiction outside of Manitoba in which the legal profession is
regulated. (« autorite legislative etrangere »)

"law corporation" means a corporation that holds a valid permit issued under Part 4. (« cabinet
d'avocats a responsabilite limitee »)

"law student" means a person enrolled in a law degree program and registered in the student
register as a law student. (« etudiant en droit »)

"lawyer includes a barrister, a solicitor and an attorney-at-law. (« avocat »)

"member means a member of the society, unless the context requires a different meaning.
(« membre »)

"practising lawyer means a lawyer who holds a valid practising certificate issued by the society.
(« avocat en exercice »)

"president" means the president of the society. (« president »)

"society" means The Law Society of Manitoba. (« Societe »)

"student" means a law student or articling student. (« etudiant »)

PART 2

THE LAW SOCIETY

STATUS AND PURPOSE

Law Society continued

2(1) "The Law Society of Manitoba" is continued as a body corporate.

Powers

2(2) In pursuing its purpose and carrying out its duties, the society has all the powers and
capacity of a natural person.
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Corporations Act does not apply

2(3) The Corporations Act does not apply to the society.

Purpose

3(1) The purpose of the society is to uphold and protect the public interest in the delivery of legal
services with competence, integrity and independence.

Duties

3(2) In pursuing its purpose, the society must

(a) establish standards for the education, professional responsibility and competence of persons
practising or seeking the right to practise law in Manitoba; and

(b) regulate the practice of law in Manitoba.

GOVERNING BODY

Governing body continued

4(1) The governing body of the society is continued and may be referred to as the "benchers".

Benchers' mandate and powers

4(2) The benchers shall govern the society and manage its affairs, and may take any action
consistent with this Act that they consider necessary for the promotion, protection, interest or welfare
of the society.

Benchers may act by resolution

4(3) The benchers may take any action consistent with this Act by resolution.

Benchers may act despite vacancies

4(4) If there is a quorum at a benchers' meeting, the benchers may exercise their powers under
this Act despite any vacancies among the benchers.

General power to make rules

4(5) In addition to any specific power or requirement to make rules under this Act, the benchers
may make rules to manage the society's affairs, pursue its purpose and carry out its duties.

Rules are binding

4(6) The rules are binding on the society, the benchers, the members and everyone who
practises or seeks the right to practise law under the authority of this Act, other than Part 5
(representation in highway traffic matters).

Membership of governing body

5 The governing body is to consist of

(a) 10 practising lawyers elected for the City of Winnipeg Electoral District;

(b) two practising lawyers elected for the Western Electoral District;

(c) one practising lawyer elected for each of the following districts:

(i) the Northern Electoral District,

(ii) the Dauphin Electoral District,

(iii) the Central Electoral District,

(iv) the Eastern Electoral District;

(d) one articling student;

(e) the immediate past president of the society;

(f) four persons appointed under section 7;

(g) the Minister of Justice and Attorney General of Canada and the Minister of Justice and Attorney
General of Manitoba, by virtue of their offices;

(h) the Dean of the Faculty of Law of the University of Manitoba, or, if the Dean ceases under the
rules to be a bencher, another member of that faculty who is appointed by the faculty to fill the
vacancy; and
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(i) a person appointed under the rules to fill a vacancy in the office of an elected bencher.

Rules re election of benchers

6(1) The benchers must make rules governing the election of benchers.

What the rules must provide

6(2) The rules must

(a) establish the boundaries for the electoral districts mentioned in section 5;

(b) require voting by secret ballot;

(c) provide for the election of the student bencher each year by the articling students from among

their number; and

(d) ensure that, with respect to the election of the elected benchers,

(i) persons who are entitled to vote In the election of a bendier for an electoral district other

than the City of Winnipeg Electoral District are also entitled to vote in the election of

benchers for the City of Winnipeg Electoral District,

(ii) each members right to vote within an electoral district carries the same weight as every

other members right to vote within that district,

(iii) an election is held at least every second year and applies to all elected bencher positions

other than the position of a bencher who, at the time of the election, is the vice-president

and is eligible for re-election, and

(iv) only those who are practising lawyers on the first Monday in March of the election year are

entitled to be elected or to vote.

What the rules may provide

6(3) Without limiting subsection (1) but subject to subsection (2), the rules may

(a) revise the boundaries for the electoral districts;

(b) establish criteria for eligibility to be elected;

(c) establish procedures for dealing with contested elections;

(d) prescribe circumstances in which an elected bencher or student bencher ceases to be a

bencher;

(e) allow for reinstatement of persons as benchers;

(f) provide for the filling of vacancies in the office of elected bencher or student bencher.

S.M. 2008, c. 27, s. 2.

Appointed benchers

7(1) Four persons who are resident in Manitoba but are not members or former members of the

society shall be appointed as benchers by a committee consisting of

(a) the Chief Justice of Manitoba or a judge of The Court of Appeal designated by him or her, who

shall chair the committee;

(b) the Minister of Justice and Attorney General of Manitoba; and

(c) the president of the Association of Manitoba Municipalities.

Rules re appointed benchers

7(2) The benchers may make rules respecting appointed benchers, including rules that

(a) fix their term of office;

(b) prescribe circumstances in which they cease to be benchers;

(c) provide for the reinstatement of an appointed bencher;

(d) provide for the filling of vacancies in the office of appointed bencher.

Term of office

8 Persons elected or appointed as benchers take office at the first meeting of the benchers

following their appointment or election and, subject to the rules, hold office until their successors take

office.
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Life benchers

9(1) The following persons are life benchers;

(a) members who have completed a term as president;

(b) members who have served as bencher for at least eight years.

Part year counts as a year

9(2) The benchers may make rules to allow part of a year of service to count as a year of service

for the purpose of clause (1)(b).

Honorary benchers

10 The benchers may appoint persons as honorary benchers.

OFFICERS

President and vice-president

11(1) Each year, the benchers must elect a bencher as president and another bencher as vice-

president.

Substitutes

11(2) When the president is absent or unable to act, the vice-president may act for the president.

When neither of them is present or able to act, the benchers must appoint another bencher to act for

the president.

Chief executive officer

12(1) The benchers must employ a person as chief executive officer of the society and fix his or

her remuneration.

Powers and duties

12(2) The chief executive officer has the powers and duties given to him or her by or under this

Act and the rules, and those assigned or delegated to him or her by the benchers, the president or the

vice-president.

Delegation

12(3) The chief executive officer may delegate to one or more employees of the society any of

his or her powers, duties or functions.

Other officers

13 The benchers may appoint other officers as they see fit.

MEETINGS

Meetings of benchers

14 The benchers may make rules governing meetings of the benchers, including rules

governing practice and procedure for proceedings before the benchers.

Meetings of members

15(1) The benchers must call a general meeting of members each year and may call special

meetings of members from time to time in accordance with the rules.

Annual report

15(2) At each annual general meeting,

(a) the chief executive officer must present the society's annual report for the immediately

preceding fiscal year, which must include the financial statements for the year and the auditor's

report on those statements; and

(b) the members must appoint an auditor for the current year.

Rules about membership meetings

15(3) The benchers may make rules governing meetings of members.
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COMMITTEES

Benchers may establish committees

16(1) The benchers may establish committees and may authorize a committee to do any act or
exercise any power or jurisdiction that, by this Act, the benchers are authorized to do or to exercise,
except the power to make rules.

Rules re committees

16(2) The benchers may make rules respecting committees, including rules to do any of the
following:

(a) define a committee's mandate and authority;

(b) govern the membership of a committee;

(c) govern meetings of a committee;

(d) govern practice and procedure for proceedings before a committee.

MEMBERS OF THE SOCIETY

Who is a member

17(1) The following persons are members of the society:

(a) lawyers registered in the rolls of the society;

(b) persons registered in the student register;

(c) other persons who qualify as members under the rules.

Qualification for membership

17(2) No person may become a member or be reinstated as a member unless the benchers are
satisfied that the person meets the applicable membership requirements.

Ceasing to be a member

17(3) A person ceases to be a member when

(a) the person dies;

(b) as a result of disciplinary proceedings,

(i) the person is disbarred,

(ii) the person's name is ordered to be struck from the student register, or

(iii) the person is permitted to resign; or

(c) the person ceases to be a student, unless he or she is then registered in the rolls of the society.

Members may not resign

17(4) No person may resign as a member unless permitted to do so by the panel conducting the
proceedings referred to in clause (3)(b).

Rules about membership and authority to practise

17(5) The benchers may make rules that

(a) establish categories of membership and prescribe the rights, privileges, restrictions and
obligations that apply to them;

(b) establish requirements, including educational and moral requirements, and procedures for
admitting persons as members, which may be different for different categories of membership;

(c) govern the admission program for articling students;

(d) establish requirements and procedures for the reinstatement of former members;

(e) govern practising certificates;

(f) govern the resumption of practice by non-practising members.

Membership records

18(1) The chief executive officer must keep membership records, including

(a) the rolls of persons registered as barristers or solicitors in Manitoba;
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(b) the register of persons admitted as students; and

(c) records of changes in membership.

Rules re membership records and other books

18(2) The benchers may make rules respecting the manner and form in which the membership

records and any other books of the society are to be kept.

MEMBERSHIP FEES AND ASSESSMENTS

Admission fees

19(1) Applicants for membership must pay the following fees as set by the benchers:

(a) if applying for admission as a student, a student admission fee;

(b) if applying for membership as a lawyer, a fee for the call to the bar and admission as a solicitor;

(c) if applying for reinstatement, a reinstatement fee.

Annual fees for practising lawyers

19(2) To obtain a practising certificate, a member must pay to the society an annual fee

consisting of

(a) a practising fee;

(b) an amount to be contributed to the professional liability claims fund referred to in section 45,

unless the member is exempt under subsection (3) or (3.1);

(c) an amount to be contributed to the reimbursement fund referred to in section 46; and

(d) any other fee or levy imposed on practising lawyers under the rules.

Exemption re contribution to claims fund

19(3) A member is not required to contribute to the professional liability claims fund if he or she

(a) is employed exclusively by

(i) the government,

(ii) an agency of the government, as defined in The Civil Service Act, except Legal Aid

Manitoba, or

(iii) a municipality; and

(b) does not practise law outside the scope of that employment.

The benchers may exempt other members or classes of members from the requirement to contribute

to the professional liability claims fund.

Exemption — district registrars

19(3.1) A district registrar or deputy district registrar under The Real Property Act is not required

to contribute to the professional liability claims fund unless he or she practises law outside the scope

of the duties of a district registrar.

Setting fees and assessments

19(4) The benchers may by resolution

(a) set the fees payable under subsection (1);

(b) set each component of the annual fee payable under subsection (2);

(c) set other fees to be paid by the members or one or more classes of members;

(d) levy special assessments to be paid for the purposes of the society.

Rules re fees and assessments

19(5) The benchers may make rules respecting fees and assessments, including rules that

(a) set the date for the payment of the fees and assessments;

(b) permit payment by instalments;

(c) prorate the fees for practising certificates issued for less than a full year;

(d) specify consequences for failing to pay a fee or assessment in accordance with this Act or the

rules, which may include a penalty, a fine, costs or a suspension, or any combination of them.
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S.M. 2004, c. 50, s. 18; S.M. 2013, c. 11, s. 73.

PART 3

AUTHORITY TO PRACTISE LAW

GENERAL

Authority to practise law

20(1.) Subject to any restrictions imposed by or under this Act, a practising lawyer may practise

law in Manitoba.

Unauthorized practice of law

20(2) Except as permitted by or under this Act or another Act, no person shall

(a) carry on the practice of law;

(b) appear as a lawyer before any court or before a justice of the peace;

(c) sue out any writ or process or solicit, commence, carry on or defend any action or proceeding
before a court; or

(d) attempt to do any of the things mentioned in clauses (a) to (c).

Activities deemed to be carrying on the practice of law

20(3) A person who does any of the following, directly or indirectly, for or in the expectation of a

fee or reward is deemed to be carrying on the practice of law:

(a) draws, revises or settles any of the following documents:

(i) a document relating to real or personal property,

(ii) a document for use in a proceeding, whether judicial or extra-judicial,

(iii) a document relating to the incorporation, administration, organization, reorganization,
dissolution or winding-up of a corporation,

(iv) a will, deed, settlement, trust deed or power of attorney, or any document relating to the
guardianship or estate of a person,

(v) a document relating to proceedings under any statute of Canada or of Manitoba;

(b) negotiates or solicits the right to negotiate for the settlement of, or settles, a claim for loss or
damage founded in tort;

(c) agrees to provide the services of a practising lawyer to any person, unless the agreement is

part of, or is made under

(i) a prepaid legal services plan,

(ii) a liability insurance policy, or

(iii) a collective agreement or collective bargaining relationship;

(d) gives legal advice.

Exceptions

20(4) Subsection (2) does not apply to the following:

(a) a public officer acting within the scope of his or her authority as a public officer;

(b) a notary public exercising his or her powers as a notary public;

(b.1) a district registrar or deputy district registrar under The Real Property Act acting within the

scope of the duties of a district registrar;

(c) a person preparing a document for his or her own use or to which he or she is a party;

(d) a person acting on his or her own behalf in an action or a proceeding;

(e) an officer or employee of an incorporated or unincorporated organization preparing a document

for the use of the organization or to which it is a party.

S.M. 2008, c. 27, s. 3; S.M. 2013, c. 11, s. 73.

Practice by students
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21 The benchers may make rules permitting and regulating the practice of law by students.

INTERJURISDICTIONAL PRACTICE

Interjurisdictional practice

22 The benchers may do one or more of the following:

(a) allow lawyers or classes of lawyers who are authorized to practise law in a foreign jurisdiction to

practise law in Manitoba;

(b) impose conditions or restrictions on their practice of law in Manitoba;

(c) make rules about their practice of law in Manitoba, including rules that

(i) set a fee for the permission to practise law in Manitoba,

(ii) set conditions, restrictions, rights, privileges, standards or duties that apply to them and

their practice of law in Manitoba,

(iii) extend or limit the application of provisions of this Act and the rules to them,

(iv) provide for the release of information about a lawyer or student to the governing body of

any jurisdiction in which he or she has sought or is seeking the right to practise law.

Interjurisdictional law firms

23 The benchers may make rules to permit and regulate the practice of law in Manitoba by law

firms or professional corporations that have an office in Manitoba and an office in one or more foreign

jurisdictions.

Members practising outside Manitoba

24 A member who practises law in a foreign jurisdiction must

(a) comply with the legislation, regulations, rules and code of professional conduct that apply to

members of the legal profession of that jurisdiction; and

(b) on request by the authority that governs the legal profession in that jurisdiction, provide the

authority with the names of all jurisdictions in which he or she is a member of the legal

profession.

LIMITED LIABILITY PARTNERSHIPS

Authority to practise in limited liability partnership

25(1) A person who is authorized by this Part or Part 4 (law corporations) to practise law in

Manitoba may carry on the practice as a partner of a limited liability partnership to which Part III of

The Partnership Act applies.

Rules re limited liability partnerships

25(2) The benchers may make rules that are not contrary to The Partnership Act respecting

limited liability partnerships.

ENFORCEMENT

Employment or engagement of former or suspended member

26 No person shall employ or engage a former member or a member who is suspended from

practice to perform, in any capacity whatsoever, services that constitute the practice of law, unless

the employment or engagement is approved by the benchers.

False representation

27 No person shall falsely represent himself or herself, or another person, as being

(a) a lawyer or student; or

(b) authorized to practise law in Manitoba.

Offence

28(1) A person who contravenes any of the following provisions is guilty of an offence:

(a) subsection 20(2) (unauthorized practice);
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(b) section 26 (employment or engagement of former or suspended member);

(c) section 27 (false representation).

Offence by corporation

28(2) If a corporation commits an offence under this section, a director, officer or employee of
the corporation who authorized, permitted or acquiesced in the commission of the offence is also
guilty of an offence, whether or not the corporation has been prosecuted or convicted.

Penalty

28(3) A person who is guilty of an offence under this section is liable, on summary conviction,

(a) for a first offence, to a fine of not more than $6,000.; and

(b) for a second or subsequent offence, to a fine of not more than $30,000.

Fine payable to minister

28(4) Every fine imposed under this section is payable to the Minister of Finance.

Prosecution by society or others

28(5) Anyone may prosecute an offence under this section, and the government may pay to the
prosecutor, out of any fine recovered, an amount that the government considers an appropriate
contribution toward the prosecution costs.

Recovery of fine

28(6) The society may recover a fine imposed under this section in the manner provided by The
Summary Convictions Act or by application to the Court of Queen's Bench.

Society may apply for injunction

29(1) The society may apply to the Court of Queen's Bench for an injunction restraining a person
from contravening this Part.

Court may grant injunction

29(2) The court may grant the injunction against the person if satisfied that there is reason to
believe that the person has contravened or will contravene this Part.

PART 4

LAW CORPORATIONS

Definitions

30 The following definitions apply in this Part.

"permit" means a certificate issued under section 32 certifying that the corporation named in the
certificate is authorized to practice law in the province for the period specified in the certificate.
(« permis »)

"voting share", in relation to a corporation, means a share of its capital stock that entitles the
holder to vote in any election of directors of the corporation. (« action avec droit de vote »)

"voting shareholder", in relation to a corporation, means a person who owns a voting share of the
corporation or is a voting shareholder of another corporation that owns a voting share of the
corporation. (« actionnaire avec droit de vote »)

Authority of law corporation to practise law

31(1) A law corporation may practise law in Manitoba

(a) under its own name; or

(b) as a partner of a partnership, each partner of which is entitled to practise law in Manitoba.

How law corporation may practise

31(2) A law corporation may practise law in Manitoba only through members who are authorized
under this Act to practise law in Manitoba.

Corporate permit
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32(1) Subject to subsection (2), the chief executive officer must issue a permit or a renewal of a

permit to a corporation on being satisfied that

(a) the corporation is incorporated, formed by amalgamation or continued under The Corporations

Act, and is in good standing under that Act;

(b) the name of the corporation includes the words "law corporation";

(c) each voting share of the corporation is legally and beneficially owned by a practising lawyer or a

law corporation;

(d) each other share in the capital stock of the corporation is legally and beneficially owned by

(i) a person who is a voting shareholder of the corporation,

(ii) a spouse, common-law partner or child, within the meaning of the Income Tax Act

(Canada), of a voting shareholder of the corporation, or

(iii) a corporation each share of the capital stock of which is legally and beneficially owned by a

person referred to in subclause (i) or (ii);

(e) each director of the corporation is a practising lawyer;

(f) the president of the corporation is a practising lawyer;

(g) each member through whom the corporation will be carrying on the practice of law is authorized

under this Act to practise law in Manitoba; and

(h) the requirements in the rules for the issuance or renewal of the permit have been satisfied.

Refusal to issue permit

32(2) The chief executive officer may refuse to issue a permit or a renewal of a permit to a

corporation if

(a) a permit of the corporation has been revoked; or

(b) a director, officer or shareholder of the corporation is or has been a director, officer or

shareholder of a corporation whose permit has been revoked.

Business without permit prohibited

33(1) A corporation whose name includes the words "law corporation" shall not carry on any

business unless it holds a valid permit.

Valid permit

33(2) Unless it is revoked, surrendered or suspended, a permit is valid for the period stated in

the permit.

Restriction on business of law corporation

33(3) No law corporation shall carry on any business or activity other than the practice of law as

authorized by its permit, and the provision of services directly associated with the practice. This

subsection does not prohibit a law corporation from investing its own funds in real property, other than

for development purposes, or in stocks, mutual funds, debt obligations, insurance, term deposits or

similar investments.

Validity of corporate act

33(4) No act of a corporation, including a transfer of property to or by the corporation, is invalid

merely because it contravenes this section.

Voting agreements void

34(1) An agreement or proxy that vests in a person who is not a member the authority to

exercise any voting right attached to a share of a law corporation is void.

Unanimous shareholders' agreements void

34(2) A unanimous shareholders' agreement within the meaning of subsection 140(2) of The

Corporations Act in respect of a law corporation is void unless each shareholder of the corporation is

a practising lawyer or a law corporation.

Application of Act and rules

35(1) This Act and the rules apply to members despite any relationship they may have with a law

corporation.
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Obligations to clients not diminished

35(2) The fiduciary and ethical obligations of members, and their obligations respecting

confidentiality and solicitor-client privilege, to persons receiving legal services

(a) are not diminished by the fact that the services are provided on behalf of a corporation; and

(b) apply equally to the corporation on whose behalf the services are provided and to its directors,

officers and shareholders.

Liability of members

36(1) The liability of a member for a professional liability claim is not affected by the fact that the

member is practising law on behalf of a corporation.

Liability of voting shareholders

36(2) A person is jointly and severally liable with a law corporation, or a corporation practising

law in contravention of section 20, for all professional liability claims made against the corporation in

respect of errors or omissions that were made or occurred while the person was a voting shareholder

of the corporation.

Grounds for suspension or revocation of permit

37(1) Subject to subsection (2), a law corporation's permit may be revoked or suspended, or

have restrictions imposed on it, in accordance with the rules if

(a) the corporation ceases to meet any of the conditions for obtaining a permit;

(b) the corporation contravenes any provision of this Act or the rules;

(c) a member through whom the corporation has carried on the practice of law has been

suspended, or has had restrictions imposed on his or her practice under clause 68(c); or

(d) a member, in the course of providing legal services on behalf of the corporation, does or fails to

do anything as a result of which he or she is found to be incompetent or guilty of professional

misconduct or conduct unbecoming a lawyer or student.

Limitation

37(2) A law corporation's permit shall not be revoked or suspended by reason only of the fact

that

(a) one or more shares of the corporation have vested in

(i) an executor or administrator of the estate of an individual as a consequence of the death of

the individual, or

(ii) a trustee in bankruptcy on the bankruptcy of the owner of the shares,

unless the individual or owner was the only member through whom the corporation was practising

law or the shares continue to be vested in the executor, administrator or trustee for more than 180

days or any longer period allowed by the chief executive officer;

(b) the former spouse or common-law partner of a voting shareholder continues to own a share of

the corporation after the end of their marriage or common-law relationship;

(c) a member's right to practise has been temporarily suspended, unless

(i) the member remains a director or officer of the corporation for more than 14 days after the

suspension begins, or

(ii) the corporation does not practise law through any other practising lawyer; or

(d) a lawyer has ceased, for any reason other than his or her death or bankruptcy, to be a member

of the society, unless

(i) the lawyer remains a director or officer of the corporation for more than 14 days after

ceasing to be a member,

(ii) the lawyer remains a voting shareholder of the corporation for more than 90 days after

ceasing to be a member, or for any longer period allowed by the chief executive officer, or

(iii) the corporation does not practise law through any other practising lawyer.

References in other Acts, regulations, etc.

38 Unless expressly provided otherwise, a reference in any other Act or in any regulation, rule,

by-law or order made under any other Act to a person entitled to carry on the practice of law or the
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practice or profession of a barrister or solicitor, whether as a barrister, solicitor, lawyer, member or
otherwise, is deemed to include a reference to a law corporation.

Rules re law corporations

39 The benchers may make rules respecting law corporations, including rules respecting

(a) permits, including fees for issuance or renewal of permits;

(b) names of law corporations and partnerships whose members include a law corporation;

(c) the disposition of shares of law corporations owned by persons who are not eligible to own

them.

PART 5

REPRESENTATION IN HIGHWAY TRAFFIC MATTERS

Authority to act as agent or provide advice

40(1) A person who is not otherwise authorized to practise law in Manitoba may act as an agent

on behalf of, or provide legal advice to, another person with respect to an offence under The Highway

Traffic Act or The Drivers and Vehicles Act in the Provincial Court if

(a) the penalty for the offence on summary conviction does not include imprisonment, other than in

default of payment of a fine;

(b) no report of bodily injury is made under subsection 155(4) of The Highway Traffic Act in respect

of the event giving rise to the offence; and

(c) the person meets the requirements concerning insurance and bonding prescribed in the

regulations.

Limitation

40(2) A person may not act as an agent or legal adviser under this section if he or she

(a) as a result of disciplinary proceedings by the governing body of the legal profession in any

Canadian jurisdiction, is not entitled to practise law in that jurisdiction; or

(b) has been convicted of an indictable offence under the Criminal Code and has not been granted

a pardon with respect to that offence.

Justice may bar agent

40(3) A justice may bar a person from appearing as an agent under this section if he or she finds

that the person

(a) is not competent to properly represent or to advise another person; or

(b) does not understand or comply with the duties and responsibilities of an agent.

S.M. 2005, c. 37, Sch. A, s. 155.

Privileged communication

41 A communication between

(a) a person acting as an agent on behalf of another person and that other person; or

(b) a person providing legal advice to another person and that other person;

with respect to an offence referred to in subsection 40(1) is privileged in the same manner and to the

same extent as a communication between a lawyer and his or her client.

Regulations

42 The Lieutenant Governor in Council may make regulations for the purpose of this Part

(a) establishing bonding and insurance requirements;

(b) governing how money paid on account of fees and disbursements are to be held;

(c) establishing procedures for the review of fees and disbursements.

PART 6

PROTECTION OF THE PUBLIC
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DIVISION 1

PRACTICE STANDARDS AND LAWYER ASSISTANCE PROGRAMS

Practice standards

43 The benchers may

(a) establish practice standards and issue practice directions;

(b) establish or adopt a code of conduct for lawyers and students;

(c) establish and maintain, or otherwise support, a system of legal education, including the
following:

(i) a bar admission program,

(ii) a continuing legal education program,

(iii) a remedial legal education program,

(iv) a loss prevention program,

(v) courses for lawyers from foreign jurisdictions seeking the right to practise law in Manitoba;
and

(d) take any steps they consider advisable to promote and improve standards of practice, including
the following:

(i) granting scholarships, bursaries or loans to persons enrolled in a program of legal
education,

(ii) establishing and maintaining, or providing support to, a law school or a law library,

(iii) participating with another institution, such as the University of Manitoba, in a system for the
instruction and examination of students enrolled in a legal education program of the society
or the other institution,

(iv) publishing or providing support for the publication of legal materials, including court and
other legal decisions,

(v) providing support to legal education and research or other purposes considered by the
benchers to be in the interests of the legal profession or the public.

Programs to assist lawyers

44 The benchers may

(a) establish and maintain programs to assist lawyers in handling or avoiding personal, emotional,

medical or substance abuse problems; and

(b) establish and maintain programs to assist lawyers on issues arising from the practice of law.

DIVISION 2

PROFESSIONAL LIABILITY CLAIMS FUND

"Professional liability claim" defined

45(1) In this section, "professional liability claim" means a claim against a member for an

amount of money that the member is legally obligated to pay as damages

(a) arising out of the performance of professional services for another person in the member's
capacity as a lawyer; and

(b) caused by the member or any other person for whose acts the member is legally liable.

Professional liability claims fund continued

45(2) The professional liability claims fund of the society is continued and may be referred to as

the "claims fund".

Purpose of claims fund

45(3) The purpose of the claims fund is to pay professional liability claims in accordance with this

section and the rules.

Property of claims fund

45(4) The property of the claims fund
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(a) is the property of the society;

(b) must be accounted for separately from other funds of the society;

(c) is not subject to any process of seizure or attachment by a creditor of the society; and

(d) is not subject to a trust in favour of a person who makes a professional liability claim.

Professional liability insurance

45(5) The society may enter into a group insurance contract under which the insurer will be

required to pay all or any part of a professional liability claim that would otherwise be payable out of

the claims fund, and may be required to pay all or any part of the expenses of adjusting, settling and

paying a professional liability claim, including legal fees and disbursements.

Payments out of claims fund

45(6) Subject to the rules, the society may make the following payments out of the claims fund:

(a) amounts payable under or in connection with an insurance contract mentioned in

subsection (5), including

(i) expenses of negotiating and entering into the contract,

(ii) premiums payable under the contract, and

(iii) reimbursement of the insurer for payments made in connection with professional liability

claims;

(b) to the extent that it is not paid or payable by an insurer under a contract referred to in

subsection (5),

(i) all or any part of a professional liability claim, and

(ii) any expense of adjusting, settling and paying a professional liability claim, including legal

fees and disbursements;

(c) expenses of administering the fund;

(d) any other amounts the society requires to be paid for the purposes of this section.

Rules re claims fund

45(7) The benchers may make rules respecting the claims fund, including rules respecting

contributions to and payments out of the fund.

DIVISION 3

REIMBURSEMENT FUND

Reimbursement fund continued

46(1) The reimbursement fund is continued.

Purpose of reimbursement fund

46(2) The purpose of the reimbursement fund is to compensate claimants who have sustained

pecuniary losses because of a member's or law corporation's misappropriation or wrongful conversion

of the claimants' money or property.

Property of reimbursement fund

46(3) The property of the reimbursement fund

(a) is the property of the society;

(b) must be accounted for separately from other funds of the society;

(c) is not subject to any process of seizure or attachment by a creditor of the society; and

(d) is not subject to a trust in favour of a person who claims to have sustained a loss.

When loss may be compensated

47(1) The benchers may pay compensation out of the reimbursement fund to a claimant only if

they are satisfied that

(a) money or other property was entrusted to or received by

(i) a law corporation, or
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(ii) a member in his or her capacity as a lawyer;

(b) the corporation or member misappropriated or wrongfully converted the money or other
property; and

(c) the claimant sustained a pecuniary loss as a result of that misappropriation or wrongful
conversion.

Reimbursement is discretionary

47(2) When the benchers receive a claim for compensation out of the reimbursement fund, they
may

(a) use the reimbursement fund to compensate the claimant for all or any part of his or her loss, on
any terms they consider appropriate; or

(b) refuse to compensate the claimant.

Recovery of compensation

47(3) When a claimant is compensated out of the reimbursement fund, the society has all the
rights of recovery of the claimant. The society may bring an action in its own name, alone or in a joint
action with the claimant, to enforce those rights.

Application of money recovered

47(4) If the society or the claimant recovers money or other property for the claimants loss, the
recovered money or property must be paid or applied as follows:

(a) first, to cover the legal costs and fees incurred in recovering it; and

(b) second, to compensate the reimbursement fund for the compensation paid to the claimant.

The balance, if any, belongs to the claimant.

Rules re reimbursement fund

47(5) The benchers may make rules respecting the reimbursement fund, including rules
respecting contributions to and payments out of the fund.

Interjurisdictional reimbursement program

48(1) The benchers may participate with governing bodies of the legal profession in other
Canadian jurisdictions in programs to compensate persons who sustain pecuniary losses by reason
of misappropriation or wrongful conversion of property entrusted to or received by lawyers or their
professional corporations in the course of practising law outside the jurisdiction in which they are
members of the legal profession.

Funding interjurisdictional program or losses

48(2) The benchers may use money from the reimbursement fund referred to in section 46

(a) to contribute to a program referred to in subsection (1); and

(b) to reimburse, in whole or in part, persons who sustain pecuniary losses by reason of a
misappropriation or wrongful conversion, by a member or law corporation, of property entrusted
to or received by the member or law corporation in the course of practising law outside of
Manitoba.

DIVISION 4

FINANCIAL ACCOUNTABILITY

Rules re financial responsibility

49(1) The benchers may make rules that

(a) require members to establish and maintain trust accounts and general accounts;

(b) regulate the investment of funds held in trust by members;

(c) require members to keep financial records, including records with respect to money and other
property entrusted to or received by them for the benefit of clients or other persons in the course
of practising law;

(d) provide for the audit, review or examination of files, books, records and accounts of a member;

(e) require a member to provide the chief executive officer or any other person designated by the
benchers with a report on the files, books, records and accounts, and to produce any of those
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files, books, records or accounts, on demand, to the chief executive officer or any other person
designated by the benchers;

(f) require a member to answer questions about the files, books, records and accounts.

Trustee Act

49(2) Rules made under clause (1)(b) apply despite subsection 68(1) of The Trustee Act.

S.M. 2008, c. 27, s. 5.

Interest on trust deposits

50(1) A member who receives money in trust from or for a client must deposit it in an interest-
bearing pooled trust account, unless the member

(a) does not receive it as lawyer for the client; or

(b) deposits or invests it in accordance with subsection (4).

Interest to foundation

50(2) Interest earned on the pooled trust account belongs to The Manitoba Law Foundation. The
member responsible for the account must direct the financial institution where the account is kept to
remit the interest, less accrued service or other charges pertaining to the operation of the account, to
the foundation.

Not required to account for interest

50(3) No member is required to account to a client for interest remitted to the foundation under
subsection (2).

Client-directed investment

50(4) If directed by his or her client to do so, a member who receives money in trust from or for a
client must deposit it in a separate interest-bearing trust account or investment on behalf of the client,
and account to the client for the interest earned on it.

Unclaimed trust money

51(1) A member who has held money in trust for more than three years may pay it to the society
if

(a) the money is not attributed to any person in the members or corporation's records; or

(b) where the money is attributed to one or more persons in those records, but all reasonable
efforts to locate the persons have failed.

Liability for trust money extinguished

51(2) When a member pays money to the society under this section, the member's liability to pay
the money to any other person is extinguished.

Trust property

51(3) Funds paid to the society under this section

(a) are not the property of the society;

(b) must be held, together with the interest earned on them, for the benefit of the person or persons
entitled to them;

(c) must be accounted for separately from the funds of the society; and

(d) are not subject to any process of seizure or attachment by a creditor of the society.

Payment to claimant

51(4) Subject to subsection (6), the society must pay money held under this section to a person
who establishes to the satisfaction of the society that he or she is entitled to it.

Appeal to Court of Queen's Bench

51(5) If the society is not satisfied that a person claiming money under this section is entitled to
it, the society must notify the person in writing of its decision. The person may appeal the decision to
the Court of Queen's Bench within 30 days after receiving the notice. The court, after hearing the
appeal, may make any order it thinks fit, including an order as to costs.
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Property held for 10 years

51(6) When money paid to the society under this section has been held by it for 10 years, the
money and the interest earned on it become the property of the society.

DIVISION 5

LAWYERS' FEES

Court's power to tax or revise costs

52 Nothing in this Act or the rules limits a court's power with respect to the taxation or revision
of a bill of costs.

Client may apply for assessment

53 A client may, at any time within six months after receiving a bill from a member, apply to the
Court of Queen's Bench for an assessment of the bill, or of a bill previously rendered in respect of the
same matter.

Rules re interest

54(1) The benchers may make rules respecting the charging of interest on fees, charges and
disbursements.

Change of interest on taxation

54(2) On the taxation of a bill of fees, charges and disbursements, the taxing officer may, if he or
she considers it just to do so,

(a) disallow interest; or

(b) fix a rate of interest that is less than the maximum rate authorized under the rules;

in respect of the whole or any part of the amount allowed on the taxation.

Meaning of "contingency contract"

55(1) in this section, "contingency contract" means a contract between a member and a
person (referred to in this section as "the client") under which the member is to receive or retain, as
remuneration for services rendered or to be rendered to the client, in lieu of or in addition to other
remuneration for those services,

(a) a portion of the proceeds of the subject matter of the action or proceedings in which the
member is or will be acting for the client;

(b) a portion of the money or property in respect of which the member is or may be retained or
employed; or

(c) a commission or a percentage of

(i) the amount recovered or defended, or

(ii) the value of the property that is the subject of a transaction, action, or proceeding.

No requirement for action

55(2) A contingency contract may be made whether or not an action or proceeding has been
commenced or is contemplated.

Requirements on making contingency contract

55(3) At the time of making a contingency contract, the member must provide to the client

(a) a copy of the contingency contract; and

(b) a copy of subsections (5) and (7).

Failure to comply

55(4) A member who has not complied with subsection (3) is not entitled to any remuneration
exceeding that to which the member would have been entitled without the contingency contract.

Application for declaration that contract unfair

55(5) The client may, at any time within six months after the remuneration provided for in the
contingency contract is paid to or retained by the member, apply to the Court of Queen's Bench for a
declaration that the contract is not fair and reasonable to the client.
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Manner of giving evidence

55(6) The judge hearing the application may take evidence orally or by affidavit.

Declaration voiding contract

55(7) If the judge hearing the application is satisfied that the contingency contract is not fair and
reasonable to the client, the judge must

(a) declare the contract void;

(b) order the costs, fees, charges, and disbursements of the member in respect of the business

done to be taxed as if no contingency contract had been made; and

(c) if the member has received or retained more than the amount so taxed, order repayment of the

excess to the client.

DIVISION 6

CUSTODIANSHIP

Definitions

56 The following definitions apply in this Division.

”court" means the Court of Queen's Bench. (« tribunal »)

"custodian" means a person appointed under this Division as custodian of a members property.
(« gardien »)

"member includes a former member. (« membre »)

"property", in relation to a member, means any negotiable instrument, financial account, cash,

money on deposit, file, record or other document or chattel that

(a) relates to the members practice; or

(b) is in the possession or control of the member or the members estate and relates to the

business or affairs of a client or former client of the member. (« biens »)

Court order appointing custodian

57(1) A judge of the court may, upon application by the society, make an order appointing a

person to

(a) take custody of a members property; and

(b) manage the member's practice or wind it up.

Criteria for making the order

57(2) The order may be made if the judge is satisfied there are reasonable grounds to believe

that

(a) the member is no longer authorized or able to practise law;

(b) a corporation through which the member is or has been practising is no longer authorized to

practise law;

(c) the member has absconded or is otherwise improperly absent from a location at which he or

she ordinarily practises;

(d) the members practice has been neglected for an undue period of time;

(e) the member, or a corporation through which the member is or has been practising, has

insufficient trust money to meet the members or the corporation's trust liabilities; or

(f) other sufficient grounds exist for making the order.

Authority to enter and seize

57(3) The order may authorize a sheriff or bailiff

(a) to enter any premises in which the judge is satisfied there are reasonable grounds to believe

that any of the member's property is located;

(b) to open any safety deposit box or other receptacle on the premises; and

(c) to seize all or any of the members property and place it in the custody of the custodian.
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Additional orders

57(4) After a custodian is appointed, a judge of the court may, upon application by the society or
any interested person, do one or more of the following:

(a) remove the custodian and appoint another custodian;

(b) give directions to the custodian or any person in possession of the member's property on how to
deal with the property;

(c) determine the validity of a claim for a solicitors lien;

(d) limit or extend the time for doing anything required to be done under this section or under the
order.

Notice of application

57(5) An application for an order under this section may be made without notice, or with notice
as required by the court.

Service of court order

57(6) An order under this section must be served on the member, or the members estate, and
as directed by the court.

Responsibility of person served

57(7) A person who is served with a copy of the order may deal with the members property only
as directed by the sheriff or bailiff, the custodian or the court.

Custodian to give notice of property held

58 As soon as practicable after taking custody of a members property, the custodian must
identify everyone who the custodian thinks has an interest in the property, and must notify each of
them that

(a) anyone with an interest in the property may request the custodian, in writing, to release the
property to them or deal with it in the manner they specify; and

(b) in some circumstances, the member may claim a lien on the property.

Claiming a solicitors lien

59(1) To claim a solicitor's lien against any of his or her property, the member must give written
notice of the claim, with particulars, to the custodian within 30 days after being served with the order.
If the notice is not given on time, any lien that the member might have had against the property is
extinguished.

Custodian to give notice of claim

59(2) On receiving notice of a claim of a solicitors lien, the custodian must give written notice of
the claim to each person who the custodian thinks has an interest in the property. The notice must
advise them of the right to apply to the court for a determination of their rights to the property.

Custodian may override lien

59(3) Unless the court orders otherwise, the custodian may release the member's property to a
person claiming an interest in it if failing to release the property would materially prejudice the
person's position in an uncompleted matter, even though a solicitors lien may have been or could be
claimed against the property.

No liability

60 No action or proceeding may be commenced against the society, an officer of the society, a
bencher or a custodian, or a person acting on behalf of any of them, for any thing done or not done in
good faith under this Division.

Court costs

61 A judge of the court may award costs against a member, his or her estate or any other
person in respect of proceedings under this Division, but no costs shall be awarded against a
custodian, the society, its officers or the benchers, or a person acting on behalf of any of them, in
respect of a proceeding taken in good faith under this Division.

Recovery of expenses by society
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62 Unless the court orders otherwise, the society is entitled to recover from a member who is

the subject of an order under this Division, or the member's estate, any expense incurred by the

society in carrying out the order, including any fee or disbursement paid to the custodian.

DIVISION 7

COMPLAINTS AND DISCIPLINE GENERALLY

Definitions

63 The following definitions apply in this Division and Divisions 8, 9 and 11.

"charge" means a charge of incompetence, professional misconduct, or conduct unbecoming a

lawyer or student, as the case may be. (« accusation »)

"conduct" includes an act or omission. (« conduite »)

Disciplinary jurisdiction

64(1) The society has disciplinary jurisdiction over

(a) members in respect of their conduct in Manitoba or in any other jurisdiction;

(b) lawyers from foreign jurisdictions in respect of their conduct in the course of practising law in

Manitoba;

(c) the competence of members to practise law in Manitoba or in any other jurisdiction; and

(d) the competence of lawyers from foreign jurisdictions to practise law in Manitoba.

Member disciplined in foreign jurisdiction

64(2) A member may be disciplined under this Act even if he or she is or has been subject to a

disciplinary proceeding in a foreign jurisdiction in respect of the same or related conduct.

Contravention of Act or rules

65 The benchers may make rules

(a) to establish consequences for contravening this Act or the rules;

(b) to prescribe which contraventions of this Act or the rules may constitute professional

misconduct.

DIVISION 8

COMPLAINTS AND INVESTIGATIONS

Complaints investigations

66 The benchers must establish a complaints investigation committee and processes for

(a) receiving and responding to complaints or other information concerning the conduct or

competence of members; and

(b) investigating a member's conduct, competence or practice.

Right to obtain information

67 For the purpose of conducting an investigation of a member under this Division, the chief

executive officer, the complaints investigation committee or any person designated by either of them

may request, and is entitled to obtain, any file or record regarding a client or former client of the

member that is reasonably required to further the investigation, whether or not the file or record or any

part of it is

(a) subject to solicitor-client privilege; or

(b) the subject of a charge or complaint.

Committee may suspend or impose conditions

68 The complaints investigation committee may do one or more of the following:

(a) issue a formal caution to the member;

(b) direct that a charge be laid against the member and referred to the discipline committee;

(c) if the committee considers it necessary for the protection of the public, and after directing that a

charge be laid,
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(i) impose restrictions on the members practice of law or suspend him or her from practising
law pending completion of the investigation and any disciplinary proceeding that may
follow, and

OD direct the publication of the name of the member, the nature of the matter being
investigated and the suspension or practice restrictions imposed on the member;

(d) take any other action permitted by the rules.

Confidentiality of complaints and proceedings

69(1) All complaints received or under investigation and all proceedings of the complaints
investigation committee must be kept confidential.

Permitted disclosure

69(2) Despite subsection (1),

(a) details of the complaint, information obtained through the investigation of the complaint and
records of the proceedings and decisions of the committee may be disclosed for the purpose of
a hearing on a charge related to the complaint and any appeal from the decision made at that
hearing;

(b) the chief executive officer may disclose to the Minister of Justice of Manitoba and the Minister of
Justice of Canada, or to persons designated by either or both of them, information that the chief
executive officer considers necessary for the purpose of a judicial appointment;

(c) the president or the chief executive officer, or a person designated by either of them, may
disclose

(i) that a complaint about the conduct or competence of a member has been received,

(ii) that a complaint is or will be under investigation, or

(iii) where clause 68(c) applies, that restrictions have been imposed on a members practice or
that a member has been suspended from practising law, pending completion of the
investigation and any disciplinary proceeding that may follow; and

(d) the president, the vice-president, the chief executive officer or the chair or vice-chair of the
complaints investigation committee have a duty to disclose to a law enforcement authority any
information about possible criminal activity on the part of a member that is obtained during an
investigation under this Division.

DIVISION 9

DISCIPLINE PROCEEDINGS

Discipline committee

70 The benchers must establish a discipline committee and make rules about its duties and
powers that are consistent with this Act. The rules

(a) must require disciplinary hearings to be conducted by a panel of committee members;

(b) may permit preliminary disciplinary proceedings to be conducted by a panel or a single
committee member; and

(c) may permit any other duties and powers given to the discipline committee under the Act or the
rules to be carried out by a panel or a single committee member.

Provisions applicable to hearings

71(1) The following provisions apply to a hearing on a charge under this Division.

Subpoena

1. At the request of the society or the member, the chair of the discipline committee may
subpoena a witness to attend the hearing or to produce books, documents or other things
at the hearing.

Witness allowance

2. A witness at the hearing is entitled to the same allowance as a witness at a trial before the
Court of Queen's Bench.

Witness testimony

3. The testimony of a witness must be taken under oath or by affirmation. The chair of the
panel is to administer the oath or affirmation.
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Examination of witnesses

4. Counsel for the society and counsel for the member charged may examine their own
witnesses and cross-examine witnesses adverse in interest, including the deponent of an
affidavit or statutory declaration submitted as evidence.

Rules of evidence

5. The rules of evidence that apply in a civil proceeding in the Court of Queen's Bench apply
at the hearing. But an affidavit or statutory declaration is admissible and, in the absence of
evidence to the contrary, is proof of the statements in it.

Failure to attend

6. If the member charged has been given notice of the hearing in accordance with the rules,
the hearing may proceed in the member's absence, and the panel may, without further
notice to the member, take any action it could have taken with the member present at the
hearing.

Evidence of criminal or other conviction

7. A certified copy of a conviction or order under the seal of the court or signed by the
convicting judge or the Clerk of the Provincial Court is conclusive evidence that the person
identified in it as the offender committed the crime or offence stated, unless it is shown that
the conviction or order has been quashed or set aside.

Evidence of conviction by other disciplinary authority

8. A certified copy of a decision of a disciplinary authority of another Canadian jurisdiction that
finds a member guilty of incompetence, professional misconduct or conduct unbecoming a
lawyer or student under the laws, rules or code of conduct applicable to the practice of law
in that jurisdiction is, in the absence of evidence to the contrary, proof of that guilt.

Hearing to be public

9. The hearing must be open to the public unless the panel makes an order under section 78.

List of scheduled hearings made available

10. A list of scheduled hearings must be made available to the public upon request.

Failure of witness to attend or give evidence

71(2) Proceedings for civil contempt of court may be brought against a witness who

(a) fails to comply with a subpoena;

(b) refuses to be sworn or to affirm; or

(c) refuses to answer any question that the panel directs him or her to answer.

S.M. 2008, c. 27, s. 6.

Consequences of professional misconduct or conduct unbecoming

72(1) If a panel finds a member guilty of professional misconduct or conduct unbecoming a
lawyer or student, it may do one or more of the following:

(a) if the member is a lawyer, disbar the member and order his or her name to be struck off the
rolls;

(b) if the member is a student,

(i) expel the student and order his or her name to be struck off the student register,

(ii) deny the student the opportunity to write the required examinations,

(iii) defer the students admission as a lawyer,

(iv) attach conditions to the students admission as a lawyer;

(c) for any period the panel considers appropriate,

(i) confirm, vary or impose restrictions on the member's practice, or

(ii) suspend the member from practising law;

(d) order the member to pay a fine;

(e) order the member to pay all or any part of the costs incurred by the society in connection with

any investigation or proceedings relating to the matter in respect of which the member was
found guilty;

(f) reprimand the member;
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(g) permit the member to resign his or her membership and order his or her name to be struck off
the rolls;

(h) if the member is a director, officer or shareholder of a law corporation, revoke or suspend the
corporation's permit, or impose conditions on the permit;

(i) apply for a variation of any custodial order made under Division 6 (Custodianship);

(j) rescind or vary any order made or action taken under this subsection;

(k) make any other order or take any other action the panel thinks is appropriate in the
circumstances.

Consequences of incompetence

72(2) If a panel finds a member guilty of incompetence, it may do one or more of the following:

(a) if the member is a lawyer, disbar the member and order his or her name to be struck off the
rolls;

(b) if the member is a student,

(i) expel the student and order his or her name to be struck from the student register,

(ii) deny the student the opportunity to write the required examinations,

(iii) defer the students admission as a lawyer until he or she satisfies the panel that he or she
is competent to practise law,

(iv) attach conditions to the students admission as a lawyer;

(c) confirm, vary or impose restrictions on the member's practice or suspend the member from
practising law, until the member satisfies the panel that he or she is competent to practise law;

(d) order the member to pay a fine;

(e) order the member to pay all or any part of the costs incurred by the society in connection with
any investigation or proceedings relating to the matter in respect of which the member was
found incompetent;

(f) reprimand the member;

(g) permit the member to resign his or her membership and order his or her name to be struck off
the rolls;

(h) if the member is a director, officer or shareholder of a law corporation, revoke or suspend the
corporation's permit, or impose conditions on the permit;

(i) order the member to take instruction or submit to examinations, or both, as the panel considers
appropriate;

(j) rescind or vary any order made or action taken under this subsection;

(k) make any other order or take any other action the panel thinks is appropriate in the
circumstances.

Order of fine or costs may be filed as court order

72(3) An order under this section to pay a fine or costs may be certified by the chief executive
officer and filed in the Court of Queen's Bench. Upon filing, the certified copy may be enforced as a
judgment of the court.

S.M. 2008, c. 27, s. 7.

Additional consequences: interjurisdictional law firm

73(1) If a panel finds a member guilty of incompetence, professional misconduct or conduct
unbecoming a lawyer or student in connection with his or her practice as a member, associate or
employee of an interjurisdictional law firm, the panel may, in addition to anything it may do under

section 72, reprimand the firm or order it to pay a fine of not more than $100,000., or both.

Contravention of rules by interjurisdictional law firm

73(2) If a panel finds an interjurisdictional law firm guilty of contravening this Act or the rules, the

panel may reprimand the firm or order it to pay a fine of not more than $100,000., or both.

Failure to pay fine
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73(3) The benchers may prohibit a member from practising law in Manitoba as a member,
employee or associate of an interjurisdictional law firm that has not paid a fine imposed on it under
this section.

Extraprovincial misconduct

74 A member is guilty of professional misconduct under this Act if,

(a) as a result of disciplinary proceedings in another Canadian jurisdiction,

(i) the member is disbarred or permitted to resign his or her membership in the legal profession
of that jurisdiction,

(ii) the member is suspended from practising law in that jurisdiction,

(iii) conditions are imposed on the member's practice of law in that jurisdiction, or

(iv) the disciplinary authority in that jurisdiction declares that the member would have been
disbarred, permitted to resign, suspended from practising law or had conditions imposed on
the member's practice of law if he or she had been a member of the legal profession in that
jurisdiction; or

(b) the member contravenes an order of a disciplinary authority of another Canadian jurisdiction
having jurisdiction over the member.

DIVISION 10

APPEALS

Appeal of interim suspension

75(1) A member whose right to practise law in Manitoba is suspended under section 68 may
appeal the suspension to a judge of the Court of Queen's Bench.

Time limit for appeal

75(2) The appeal must be commenced within 30 days after the member or his or her counsel is
given notice of the suspension in accordance with the rules.

Further appeal

75(3) If the appeal is denied, the member may appeal the decision of the Court of Queen's
Bench to The Court of Appeal within 30 days after being served with a copy of decision.

Appeal to Court of Appeal

76(1) Subject to subsection (2), any of the following decisions may be appealed to The Court of
Appeal:

(a) a decision under section 72 to do any of the following:

(i) to disbar, expel or suspend a member,

(ii) to revoke or suspend the permit of a law corporation,

(iii) to reprimand a member,

(iv) to order a member to pay a fine or costs,

(v) to impose restrictions or conditions on a member's practice of law;

(b) a decision to refuse to issue a practising certificate, or a practising certificate free of conditions;

(c) a decision under subsection 73(1) or (2).

Appeal by society to Court of Appeal

76(2) The society may appeal to The Court of Appeal any decision of the discipline committee, a
panel of the committee or a single committee member, but only on a question of law.

Time limit for appeal

76(3) An appeal under this section must be commenced

(a) in the case of an appeal under clause (1)(a) or (c), within 30 days after being served with a copy
of the decision or order being appealed;

(b) in the case of an appeal under clause (1)(b), within 14 days after being notified of the refusal to
issue the practising certificate;
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(c) in the case of an appeal under subsection (2), within 30 days after the making of the decision or
order being appealed.

S.M. 2008, c. 27, s. 8.

DIVISION 11

CONFIDENTIALITY AND PRIVILEGE

Solicitor-client privilege applies

77 A person who, in exercising a power or performing a duty under this Act or the rules, obtains
information that is subject to solicitor-client privilege claimed by a member has the same obligation
respecting the information as the member. But the person obtaining the information may disclose it for
the purpose of an investigation, hearing or appeal under this Part.

Exclusion of members of public

78(1) A committee, panel or court considering a complaint, charge or appeal under this Part may
make an order excluding members of the public from a hearing if it thinks that

(a) exclusion is necessary to prevent the disclosure of information that is subject to solicitor-client
privilege; or

(b) the public interest in the disclosure of other information is outweighed by the interest of the
public or any person in preventing the information from being disclosed.

How and when order can be made

78(2) The committee, panel or court may make the order on its own motion, or on the application
of any person having an interest in the information to be disclosed. The order or application may be
made before the hearing begins or at any time during the hearing.

No publication before conviction

79(1) A person who publishes or broadcasts the name of a member in connection with a
complaint, investigation or charge before the member is found to be incompetent or guilty of
professional misconduct or conduct unbecoming a lawyer or student is guilty of an offence and is
liable, on summary conviction,

(a) in the case of an individual, to a fine of not more than $2000. or to imprisonment for not more
than six months, or both; and

(b) in the case of a corporation, to a fine of not more than $10,000.

Liability of directors, officers and employees

79(2) If a corporation commits an offence under this section, an officer, director, employee or
agent of the corporation who directed, authorized, assented to, participated in or acquiesced in the
commission of the offence is also guilty of an offence and is liable on summary conviction to a fine of
not more than $2,000. or to imprisonment for not more than six months, or both, whether or not the
corporation has been prosecuted or convicted.

Society may permit publication before conviction

79(3) Subsection (1) does not apply to the following:

(a) the disclosure, for the purpose of an appeal under this Part, of information required for the
appeal;

(b) the publication, at the direction of the benchers or a committee, of the following information to
members, to the governing body of the legal profession in a foreign jurisdiction, to the public or
to any combination of them:

(i) the name of the member who is the subject of the complaint, investigation or charge, and
the name of any law corporation of which the member is a director, officer or shareholder,

(ii) the charge or complaint against the member,

(iii) any order made or action taken under clause 37(1)(c) or 68(c) (interim suspension),
subsection 69(2) (permitted disclosure), or provision 10 of section 71 (hearings list), and the
reasons for the order or action, if applicable.

Publication after conviction
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80 The society may publish any decision or order made under section 72 or 73, or any part or
summary of such decision or order, and the reasons for it, despite the fact that members of the public
may have been excluded from the disciplinary hearing or part of the hearing. Publication under this
section may be to members, to the governing body of the legal profession in a foreign jurisdiction, to
the public or to any combination of them.

Exclusion of public to preserve privilege

81(1) On any application made or appeal taken to the Court of Queen's Bench or The Court of
Appeal under this Act, the court may exclude members of the public from the hearing of the
application or appeal if information that is likely to be disclosed at the hearing could be subject to
solicitor-client privilege.

Disclosure of information in judgment

81(2) In giving reasons for judgment on an application made or an appeal taken under this Act,
the court shall take all reasonable precautions to avoid disclosing any information that Is subject to
solicitor-client privilege and shall, if appropriate, order that the relevant court records be sealed.

Rules to preserve privilege

82(1) The benchers may make rules that protect solicitor-client privileged records obtained or
provided in the course of any investigation or proceeding under this Act from being disclosed except
as permitted in this Act. The benchers may require that the rules apply to anyone who obtains or is
given such records.

Privileged records not to be produced

82(2) In any legal proceeding other than one commenced under this Act, a person in possession
of solicitor-client privileged records that were obtained or provided to the person in the course of an
investigation or proceeding under this Act cannot be compelled to produce those records or to answer
any question about them.

DIVISION 12

EXTENSION OF APPLICATION

Application of Divisions extended

83(1) Divisions 4 to 11 apply, with the necessary changes, to the following persons as if they
were members:

(a) law corporations;

(b) lawyers from foreign jurisdictions who are practising law in Manitoba under the rules relating to
interjurisdictional practice.

Application of rules extended

83(2) Any rules made by the benchers under Divisions 4 to 11 may be made applicable to the
following persons as if they were members:

(a) law corporations;

(b) lawyers from foreign jurisdictions who are practising law in Manitoba under the rules relating to
interjurisdictional practice.

PART 7

GENERAL

Order of precedence

84(1) Lawyers who are members are entitled to precedence before the courts and before other
tribunals in the following order:

(a) the Attorney General of Canada;

(b) the Solicitor General of Canada;

(c) the Attorney General of Manitoba;

(d) lawyers who have held the office of the Attorney General of Canada or of Manitoba, according
to seniority of appointment to the office;
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(e) lawyers who have held the office of Solicitor General of Canada, according to seniority of
appointment to the office;

(f) lawyers appointed by the Governor General or by the Lieutenant Governor in Council of any
province as Her Majesty's counsel learned in the law, according to seniority of appointment to
the office, but only if appointed before the coming into force of this Act;

(g) other lawyers, according to seniority of their registration in the rolls.

Existing appointments

84(2) Any appointment of a member as Her Majesty's counsel learned in the law made by the

Lieutenant Governor in Council, or deemed to have been made under The Law Society Act,

R.S.M. 1987, c. L100, before the coming into force of this Act continues during pleasure of the
Lieutenant Governor in Council.

Service and receipt of documents

85 The benchers may make rules respecting the sending, service and receipt of documents
under or for the purposes of this Act or the rules.

No liability

86 No action or proceeding may be commenced against a person for anything done or not done
in good faith while acting or purporting to act on behalf of the society under this Act or the rules.

PART 8

THE MANITOBA LAW FOUNDATION

Manitoba Law Foundation continued

87 "The Manitoba Law Foundation" is continued as a body corporate.

Purpose of foundation

88 The purpose of the foundation is to encourage and promote

(a) legal education;

(b) legal research;

(c) legal aid services;

(d) law reform; and

(e) the development and maintenance of law libraries.

Powers of foundation

89(1) The foundation may

(a) receive the interest earned on trust accounts and paid to it under this Act;

(b) receive any gift, grant, devise or bequest made to it from any source; and

(c) invest any portion of its funds not immediately required for its purposes.

Employment of staff

89(2) The foundation may employ such persons as it deems necessary for the administration of

its affairs, and may pay their salaries or other remuneration, and any reasonable expenses incurred

by them in carrying out their employment, from and out of the funds of the foundation.

Legal Aid and Law Society grants

90(1) The foundation shall pay in each fiscal year, from the total trust account interest received

by the foundation under subsection 50(2) in the previous fiscal year, by such instalments as the

foundation considers advisable and subject to subsection (2),

(a) to Legal Aid Manitoba, a grant in the amount of 50% of the total trust account interest, or the

amount of $1,007,629., whichever is greater; and

(b) to The Law Society of Manitoba, a grant for educational purposes and for the expenses incurred

in ensuring compliance by its members with subsection 50(2) in the amount of 16.67% of the

total trust account interest, or the amount of $335,383., whichever is greater.
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Pro rata amounts

90(2) If in any fiscal year the total trust account interest received by the foundation under
subsection 50(2) in the fiscal year, after paying or allowing for the expense of administering its affairs
in the current fiscal year, is insufficient to make grants in the amounts required by subsection (1), the
grants shall be made in pro rata amounts.

Reports from Legal Aid and Law Society

90(3) Every year, Legal Aid Manitoba and The Law Society of Manitoba must report to the
foundation on how the grant received by each of them in the previous fiscal year was used.

Discretionary grants

90(4) If in any fiscal year a sufficient balance remains in the funds of the foundation to do so,
after paying or allowing for the expense of administering its affairs in that fiscal year and after making
or allowing for the grants required to be made under this Act in that fiscal year, the foundation may
make such other grants, consistent with its purpose, by such instalments and subject to such terms
and conditions as the foundation considers advisable, and may require any recipient or proposed
recipient of a grant under this subsection to submit such reports, documents or information as the
foundation considers necessary.

"Fiscal year defined

90(5) In this section, "fiscal year means the fiscal year of the foundation.

S.M. 2004, c. 50, s. 18.

Board of directors

91 The affairs of the foundation shall be managed by a board of 10 directors,

(a) five of whom shall be appointed by the Minister of Justice;

(b) three of whom shall be appointed by the benchers;

(c) one of whom shall be appointed by the president of the Manitoba branch of The Canadian Bar
Association; and

(d) one of whom shall be the Dean of the Faculty of Law at the University of Manitoba or a member
of the Faculty appointed by the Dean.

Powers of board

92 The board may,

(a) in the name and on behalf of the foundation, exercise all or any of the powers of the foundation;
and

(b) make by-laws for its own procedure.

Term of office

93(1) A director shall be appointed for a term of not less than two years and not more than four
years, and may be reappointed.

Appointment of successors

93(2) A director whose term of office has expired continues to hold office until a successor is
appointed.

Disqualification of director

94 A director is disqualified from holding office as a director, and the office held by that director
is vacated, if he or she

(a) fails to attend three consecutive regular meetings of the board, unless the board by resolution
excuses one or more of the absences;

(b) was a member of the society but ceases to be a member by virtue of the application of
clause 17(3)(b) (disciplinary proceedings);

(c) is found by a court to be of unsound mind; or

(d) becomes a bankrupt within the meaning of the Bankruptcy Act (Canada).

Vacancies
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95 Any vacancy among the directors resulting from resignation, disqualification or death before
a term of office expires shall be filled by a new appointment made in accordance with section 91.

Remuneration

96 The directors are entitled to receive, from the funds of the foundation, such remuneration for
their services as the Minister of Justice approves, and reimbursement for reasonable expenses
incurred in providing those services.

Chairperson

97 The Minister of Justice shall designate one of the directors as chairperson, to preside at
meetings of the board, and another as vice-chairperson, to preside at meetings of the board in the

absence of the chairperson.

Meetings

98 The board shall meet at least four times in each year.

Quorum

99 Six directors constitute a quorum for any meeting of the board.

Conflict of interest

100 A director who is associated with a recipient or proposed recipient of a grant from the

foundation, and discloses that association to the board, may vote on any question relating to the

grant, unless the director has a direct pecuniary interest in the grant.

Annual audit and report

101(1) No later than 90 days after the end of each fiscal year of the foundation, the foundation

shall cause to be prepared and to be submitted to the Minister of Justice

(a) an audit of its books, records and accounts for the year; and

(b) a report of its activities and financial affairs for the year.

Tabling in Legislative Assembly

101(2) The Minister of Justice shall lay a copy of the audit and report before the Legislative

Assembly within 15 days after receiving it if the Assembly is sitting or, if it is not, within 15 days after

the beginning of the next sitting.

No liability

102 No action or proceeding may be commenced against a person for anything done or not

done in good faith while acting or purporting to act on behalf of the foundation under this Act.

Corporations Act does not apply

103 The Corporations Act does not apply to the foundation.

PART 9

TRANSITIONAL PROVISIONS, CONSEQUENTIAL AMENDMENTS AND COMING INTO

FORCE

Transitional: holding office

104(1) Every person who holds office as a bencher, an officer of the society, a member of a

committee or a member of the board of The Manitoba Law Foundation immediately before this Act

comes into force continues to hold that office on the coming into force of this Act.

Transitional: proceedings

104(2) Any complaints, investigations or proceedings commenced under The Law Society Act

with respect to the conduct or competence of a member or other person entitled to practise law or

prohibited from practising law in Manitoba under that Act are continued under this Act. Subject to any

rules made under subsection (3), this Act and the rules made under this Act apply with necessary

changes to those complaints, investigations or proceedings as if they had been commenced under

this Act.
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Transitional rules

104(3) The benchers may make rules clarifying, limiting or extending the application of

(a) this Act and the rules made under this Act; or

(b) The Law Society Act and the rules made under that Act;

to a complaint, investigation or proceeding referred to in subsection (2).

105 to 1NOTE: These sections contained consequential amendments to other Acts that are
now included in those Acts.

Repeal

108 The Law Society Act, R.S.M. 1987, c. L100, is repealed.

C.C.S.M. reference

109 This Act may be referred to as chapter L107 of the Continuing Consolidation of the Statutes
of Manitoba.

Coming into force

110(1) Subject to subsection (2), this Act comes into force on October 31, 2002.

110(2) Section 25 comes into force only if

(a) The Partnership Amendment and Business Names Registration Amendment Act, introduced as
Bill 21 in the 3rd Session of the 37th Legislature, receives royal assent; and

(b) Part III of The Partnership Act as enacted by section 5 of Bill 21 comes into force.

If Part III comes into force on a day after October 31, 2002, section 25 comes into force on that later
day.

NOTE: 
Section 25 of S.M. 2002, c. 44 came into force on February 25, 2003.
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Notice of charges
2-80(1) A member, articling student, applicant for admission, resumption or reinstatement, law

corporation or visiting lawyer charged with an offence under a federal statute must, as soon as practicable,

give written notice to the chief executive officer of:

(a) the particulars of the charge; and

(b) the disposition of the charge and any agreement arising out of the charge.

(AM. 12/06)

Appearance before committee
2-80(2) Following receipt of the notification under subsection (1), the chief executive officer may

refer the matter to the appropriate law society committee and the committee may request the member,

articling student, applicant for admission, resumption or reinstatement, visiting lawyer, or the voting

shareholder of the law corporation to appear before it to discuss the charge or its disposition and such

other matters as the committee considers appropriate. Failure to appear in answer to the request of the

committee, without reasonable excuse, may constitute professional misconduct. (AM. 12/06)

Answer within 14 days
2-81(1) Where the society makes a written request to a member for a response within 14 days, the

member must respond in writing within 14 days after receipt of the letter and must provide the

information or explanation requested. Delivery of the letter to the mailing address of the member

appearing in the records of the society is deemed to be prima facie receipt of the letter by the member.

Failure to reply
2-81(2) Failure to file a written response as required under subsection (1), without reasonable

excuse, may constitute professional misconduct.

(ENACTED 05/11)

Definitions
2-81.1(1)

Division 8.1 — Professional Development

In this division,

"continuing professional development" means learning activities that protect the public interest by

enhancing the competence, integrity and professional responsibility of lawyers;

"eligible activities" are learning activities determined by the chief executive officer that comply with the

guiding principles for mandatory continuing professional development approved by the benchers.

(ENACTED 05/11)

Professional Development
2-81.1(2) In order to enhance standards for the education, professional responsibility and

competence of lawyers, the benchers may, from time to time, require lawyers to:

(a) report annually on the extent of their continuing professional development activities,

(b) complete a minimum number of hours of continuing professional development,

(c) complete mandatory training and educational requirements relating to the practice of law

or a particular area of law,

2-15
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(d) complete such other programs, training or reporting as the benchers determine may be

appropriate for this purpose.
(ENACTED 02/11) (AM 05/11)

Requirement to report continuing professional development activities

2-81.1(3) On or before April 1" in each year, all members who maintained active practising status

during the preceding calendar year or for any part of that year must file a report with the chief executive

officer with respect to their continuing professional development activities during the preceding calendar

year. The report must be in the form prescribed by the chief executive officer. (ENACTED 10/07) (AM.

02/11; 05/11)

Mandatory Code of Professional Conduct training
2-81.1(4) A11 practising lawyers must successfully complete a society training program on the Code

of Professional Conduct before January 1, 2012. (ENACTED 02/11) (AM. 05/11)

Mandatory Code of Professional Conduct training for other members

2-81.1(5) When a non-practising, inactive or suspended member applies to resume active practice

and has not completed a society training program on the Code of Professional Conduct, he or she must

successfully complete a program within six months of resuming active practice. (ENACTED 02/11)

(AM. 05/11)

Extension of time for completion of training or reporting

2-81.1(6) The chief executive officer may extend the time for completion of the requirements set

out in subsections (3), (4) and (5). (ENACTED 02/11) (AM. 05/11)

Failure to comply
2-81.1(7) Failure to complete the requirements set out in subsections (3), (4) (5) and (11), without

reasonable excuse, may constitute professional misconduct. (ENACTED 02/11) (AM 05/11)

Mandatory continuing professional development
2-81.1(8) Commencing January 1, 2012, and subject to subsection (10), a practising lawyer must

complete one hour of eligible activities for each month or part of a month in a calendar year during which

the lawyer maintained active practising status. Where the lawyer maintained active practising status for

three or more months in the calendar year, one and a half hours of the total eligible hours must relate to

ethics, professional responsibility or practice management. (ENACTED 05/11)

Carry over permitted only in exceptional circumstances
2-81.1(9) In exceptional circumstances, the chief executive officer may permit the carry over of not

more than 12 hours of eligible activities to the next calendar year. (ENACTED 05/11)

Exemption in year of call
2-81.1(10) A practising lawyer is exempt from complying with subsection (8) in the calendar year in

which the lawyer is called to the bar in Manitoba, but must comply with the requirement to report set out

in subsection (3). (ENACTED 05/11)

Auditing compliance
2-81.1(11) In order to demonstrate compliance with subsection (8), a member must:

(a) keep all documents substantiating the completion of the eligible activities set out in the

member's annual reporting until December 31 of the year following the year in which the

activities were reported; and

2-16
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(b) provide the documents set out in paragraph (a) to the chief executive officer on request,

together with such further information as may be reasonably required by the chief

executive officer for purposes of auditing the member's compliance with the rules.

(ENACTED 05/11)

Failure to complete continuing professional development activities

2-81.1(12) Where a practising lawyer fails to comply with subsection (8), the chief executive officer

may send a letter to the lawyer advising that he or she must comply with the requirements within 60 days

from the date the letter is sent. A member who fails to comply within 60 days is automatically suspended

from practising law until such time as the requirements have been met and a reinstatement fee paid.

(ENACTED 05/11) (AM. 09/13)

Referral to complaints investigation committee
2-81.1(13) Where a member is suspended more than once for failing to comply with subsection (8),

the chief executive officer may also refer the matter to the complaints investigation committee for its

consideration. (ENACTED 05/11)

Division 8.2 — Annual Member Report
(ENACTED 05/11)

Annual member report
2-81.2(1) On or before April 1st in each year, all members who maintained active practising status

during the preceding calendar year or for any part of that year must complete and file an annual member

report in the form prescribed by the chief executive officer. (ENACTED 02/11)

Extension of time for filing annual report
2-81.2(2) The chief executive officer may extend the time for a member to file the report required

under subsection (1). (ENACTED 02/11)

Failure to file
2-81.2(3) Failure to complete and file the report required in subsection (1) without reasonable

excuse may constitute professional misconduct. (ENACTED 02/11)

Definition
2-82 In this division,

Division 9 - Fees and Assessments

"member" does not include a student unless the context indicates otherwise.

Annual practising certificate
2-83 To obtain a practising certificate, a member must pay an annual fee to the society,

consisting of:

(a) a practising fee and contributions to the education and reimbursement funds, unless the

member is exempt under rule 5-37.1, all to be paid each year:

(i) in full, on or before April 1st; or

(ii) in instalments, the amount and due date to be determined by the chief executive

officer.

(b) a contribution to the professional liability claims funds, unless the member is exempt

under subsection 19(3) of the Act or under rules 5-30(3) or 5-30(4), to be paid each year:

2-17
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Law Society Act, R.S.O. 1990, c. L.8 I Ontario.ca Page 1 of 79

Ontario

Francais

Law Society Act

R.S.O. 1990, CHAPTER L.8

Consolidation Period: From April 7, 2014 to the e-Laws currency date.

Last amendment: 2013, c. 17, ss. 1-26.

1. Interpretation

1.1 Transition
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Summary revocation
48. (1) A person appointed for the purpose by Convocation may make an order revoking a licensee's licence if an order

under section 46, clause 47 (1) (a) or section 47.1 is still in effect more than 12 months after it was made. 2006, c. 21, Sched. C,

s. 42.

Eligibility for appointment
21 Convocation shall not appoint a person for the purpose of subsection (1) unless the person is,

(a) a bencher; or

(b) an employee of the Society holding an office prescribed by the by-laws for the purpose of this section. 2006, c. 21,

Sched. C, s. 42.

Summary suspension relating to continuing professional development
49. (1) A person appointed for the purpose by Convocation may make an order suspending a licensee's licence if the

licensee has failed to comply with the requirements of the by-laws with respect to continuing professional development. 2006,

c. 21, Sched. C, s. 42; 2010, c. 16, Sched. 2, s. 4 (1).

Eligibility for appointment
al Convocation shall not appoint a person for the purpose of subsection (1) unless the person is,

(a) a bencher; or

(b) an employee of the Society holding an office prescribed by the by-laws for the purpose of this section. 2006, c. 21,

Sched. C, s. 42.

Length of suspension
1.31 A suspension under this section remains in effect until the licensee complies with the requirements of the by-laws with

respect to continuing professional development to the satisfaction of the Society. 2006, c. 21, Sched. C, s. 42; 2010, c. 16,

Sched. 2, s. 4 (1).

49.1 REPEALED: 2006, c. 21, Sched. C, s. 42.

AUDITS, INVESTIGATIONS, ETC.

Audit of financial records
49.2 (1) The Society may conduct an audit of the financial records of a licensee or group of licensees for the purpose,of

determining whether the financial records comply with the requirements of the by-laws. 2006, c. 21, Sched. C, s. 43.

Powers
,(21 A person conducting an audit under this section may,

(a) enter the business premises of the licensee or group of licensees between the hours of 9 a.m. and 5 p.m. from

Monday to Friday or at such other time as may be agreed to by the licensee or by any licensee in the group of

licensees;

(b) require the production of and examine the financial records maintained in connection with the professional business

of the licensee or group of licensees and, for the purpose of understanding or substantiating those records, require

the production of and examine any other documents in the possession or control of the licensee or group of licensees,

including client files; and

https://www.ontario.ca/laws/statute/90108 3/14/2016

- 56 -

jacyk
Line



Law Society Act, R.S.O. 1990, c. L.81 Ontario.ca Page 47 of 79

fai A party to a proceeding before the Hearing Division may appeal any order of the Hearing Division under section 49.28 to

the Appeal Division, but the appeal may not be commenced until the Hearing Division has given a final decision or order in the

proceeding. 1998, c. 21, s. 21; 2013, c. 17, s. 26.

Appeal from summary orders
al A person who is subject to an order under section 46, 47, 47.1, 48 or 49 may appeal the order to the Appeal Division.

2006, c. 21, Sched. C, s. 56; 2013, c. 17, s. 26.

Grounds

Grounds: parties other than Society
49.33 (1) A party other than the Society may appeal under section 49.32 on any grounds. 1998, c. 21, s. 21.

Grounds: Society
ai The Society may appeal under section 49.32 only on a question that is not a question of fact alone, unless the appeal is

from an order under section 49.28, in which case the Society may appeal on any grounds. 1998, c. 21, s. 21.

Time for appeal
49.34 An appeal under section 49.32 shall be commenced within the time prescribed by the rules of practice and procedure.

1998, c. 21, s. 21.

Jurisdiction of Appeal Division
49.35 (1) The Appeal Division may determine any question of fact or law that arises in a proceeding before it. 1998, c. 21,

s. 21; 2013, c. 17, s. 26.

Powers on appeal
la), After holding a hearing on an appeal, the Appeal Division may,

(a) make any order or decision that ought to or could have been made by the Hearing Division or person who made the

order or decision appealed from;

(b) order a new hearing before the Hearing Division, in the case of an appeal from a decision or order of the Hearing

Division; or

(c) dismiss the appeal. 1998, c. 21, s. 21; 2013, c. 17, ss. 21, 26.

Stay
49.36 (1) An appeal to the Appeal Division does not stay the decision or order appealed from, unless, on motion, the Appeal

Division orders otherwise. 1998, c. 21, s. 21; 2013, c. 17, s. 26.

Terms and conditions
(.2_1 In making an order staying a decision or order, the Appeal Division may impose such terms and conditions as it

considers appropriate on the licence of a person who is subject to the decision or order. 1998, c. 21, s. 21; 2006, c. 21,

Sched. C, s. 57; 2013, c. 17, s. 26.

Application of other provisions
49.37 (1) Sections 49.24, 49.24.1, 49.26, 49.27 and 49.28 apply, with necessary modifications, to the Appeal Division.

2006, c. 21, Sched. C, s. 58; 2013, c. 17, s. 26.

.(2). REPEALED: 2006, c. 21, Sched. C, s. 58.
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