
File No. 

THE THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA) 

BETWEEN: 

SIDNEY GREEN, 

- and-

THE LAW SOCIETY OF MANITOBA, 

APPLICATION FOR LEAVE TO APPEAL 
Filed by the Applicant, Sidney Green 

Pursuant to Section 40(1) of the Supreme Court Act 

COUNSEL FOR THE APPLICANT: 

CHARLES R. HUBAND 
TAYLOR McCAFFREY LLP 
Barristers and Solicitors 
9th Floor - 400 St. Mary A venue 
Winnipeg, Manitoba R3C 4K5 
Telephone: (204) 988-0428 
Fax: (204) 957-0945 
E-mail: chuband@tmlawyers.com 
File No. 9605-5 

COUNSEL FOR THE RESPONDENT: 

ROCKY KRAVETSKY 
Law Society of Manitoba 
219 Kennedy Street 
Winnipeg, Manitoba R3C 188 
Telephone: (204) 942-5571 
File No. 141801 

Applicant, 

Respondent. 



MEMORANDUM OF ARGUMENT 

PART I - OVERVIEW OF POSITION AND THE FACTS 

1. The applicant is a lawyer with 60 years standing at the Bar in Manitoba, with an 

unblemished record. On May 30, 2014 he received a letter from the Chief 

Executive Officer of the Law Society of Manitoba advising the applicant that under 

a Law Society Rule he must complete requirements of a Continuing Professional 

Development program ((CPD) within 60 days, or face automatic suspension from 

practicing law. Agreement has been reached that time will not run while litigation 

is ongoing. 

2. The applicant filed an application to have the Society's Rules pertaining to CPD 

declared to be invalid, on the grounds that there is an absence of the necessary 

support for the Rules in the Legal Profession Act. An Affidavit was filed by the 

applicant and an Affidavit was filed by Joan Holmstrom, an officer of the Society 

outlining the history of debate among the benchers leading to the passage of the 

disputed Rules. 

PART II - THE ISSUE 

3. There is but a single issue in dispute. 

Can a statutory professional association suspend and cancel the right of one of its 

members to practice his or her profession, as a means of compelling the member to 

participate in what had been a voluntary program, or as punishment for not 

participating, when there is no specific section in the legislation authorizing 

suspension or cancellation. 

PART III - ARGUMENT 

4. It is the applicant's submission that answer to the question noted above has national 

and public importance. 
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5. The applicant, Sidney Green, Q.C., has been a practicing lawyer for the better part 

of 60 years. He has a spotless record insofar as honourable conduct is concerned. 

No claims of incompetence have been raised against him. He has represented clients 

with success in cases in all courts including the Supreme Court of Canada. 

6. Despite his admirable record he faces suspension by the Law Society of Manitoba 

if he does not participate in what had been traditionally a voluntary legal education 

program. Mr. Green had previously participated, both as a presenter and an 

attendee, in continuing legal education programs over a period of many years. 

7. The applicant requested that the law Society identify the legislative authority under 

which the Society could suspend him. The applicant contends that since suspension 

is punitive, the legislation authorizing suspension must be specific 

8. The applicant maintains that neither the Society, nor the Court of Queen's Bench, 

nor the Court of Appeal have been able to identify the authority. The best that the 

Society and the Courts have been able identify is s. 4(5) of The Legal Profession 

Act, C.C.S.M. c. Ll07, under a heading "General power to make rules" and reads 

as follows: 

114(5) In addition to any specific power or requirement to make rules under 
this Act, the benchers may make rules to manage the society's affairs, pursue 
its purposes and carry out its duties. 11 

9. It will be noted that the section so identified is a general authority, and makes no 

specific reference to suspension or cancellation of a member's license. It is 

submitted that there is substantial jurisprudence which requires that where 

legislation allows a penalty to be imposed, or deprives a citizen of rights to which 

he is normally entitled, the legislation must be specific and precise. That is the 

message conveyed in the reasons for decision of McQuaid J of the Prince Edward 

Island Supreme Court in Wedge v. Pharmaceutical Assoc. 1979, 

108 D.L.R. (3d) 239. It was a case in which the professional association was 

attempting to hold a disciplinary hearing respecting certain of its members, but 

McQuaid J. was unable to find the necessary authority in the provincial Pharmacy 
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Act. The motions judge made reference to the decision of Duff J. of this 

Honourable Court in Security Export Co. v. Hetherington (1923) S.C.R. 539, and 

then wrote at paragraph 18: 

"This I would interpret to mean that wherever there exists a body 
incorporated by statute, which is given the power to impose liability upon 
others, or to affect the rights of others, it must act judiciously, and within 
the explicit scope of its authority and jurisdiction, and that the Courts are to 
view such authority and jurisdiction narrowly, jealously protecting the 
rights of those purported to be affected, thereby freely using prohibition as 
the instrument of control. 

10. Indeed, in at least some respects The Legal Profession Act has accommodated those 

directives. One finds in The Legal Profession Act several instances - where there 

is misconduct, or incompetence, or an emergency situation brought about by a 

member, - where one finds specific legislation authorizing appropriate hearings, 

and the imposition of penalties, including suspension. 

(a) Under s. 72(1) following a hearing, where a panel finds amember guilty of 

professional misconduct or conduct unbecoming a lawyer, the panel may 

impose a variety of penalties, including suspending the member from 

practicing law. There is an automatic right of appeal to the Court of Appeal 

from any such suspension, under s. 76(1 ). 

(b) Under s. 72(2) following a hearing, where a panel finds a member to be 

guilty of incompetence the panel may impose a variety of restrictions, 

including suspension of the member from practicing law. There is an 

automatic right of appeal to the Court of Appeal from any such suspension 

under s. 76(1 ). 

(c) Under s. 68 the complaints investigation committee may direct a charge be 

laid, and if it considers it necessary for the protection of the public, it may 

suspend the member from practice. Even under these emergency conditions 

the Act provides for an appeal to the Court of Queen's Bench under s. 75(1) 

and yet another right of appeal to the Court of Appeal under s. 75(3). 
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(d) Under s. l 9(5)(d) the benchers are specifically empowered to make rules 

about the consequences of a member failing to pay a fee or assessment, 

which may include 11a penalty, a fine, costs or a suspension, or any 

combination of them." 

11. The provision in s. 19(5)( d) is particularly telling. At trial counsel for the Society 

argued that a suspension for non-compliance with CPD rules was an administrative 

matter, comparable to the automatic suspension for non-payment of fees. But it 

turns out that there is specific statutory provision concerning a failure to pay the 

appropriate fees, with authority to suspend, and authority to make rules specific to 

this area. There is no comparable legislation with respect to non-compliance with 

CPD rules. 

12. It is to be observed that if the courts in Manitoba are correct in their interpretation 

of s. 4(5) of the Act, none of these specific provisions would be necessary. The 

specific provisions dealing with emergency situations would not be required 

because the Society's rule making authority would enable the Society to pass rules 

to deal with the situation. Whether there would be access to the Court of Queen's 

Bench would be for the benchers to decide. The specific provisions dealing with 

incompetence would not be required because the Society's rule making authority 

would enable the Society to pass rules to deal with the situation. Whether there 

would be access to the Court of Appeal would be for the benchers to decide. The 

specific provisions dealing with professional misconduct would not be required 

because the Society's rule making authority would enable the Society to pass rules 

to deal with the situation. Whether there would be access to the court of Appeal 

would be for the benchers to decide. 

13. But of course the Manitoba legislature was not about to leave these matters to the 

benchers. Where a lawyer's right to practice might be subject to suspension the 

legislature has imposed the obligation of a hearing and a possible reference to the 

courts. Even in the matter of a failure to pay fees or assessments, the legislature 

has specifically provided that the Society may make rules, including the possible 
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imposition of a suspension. The legislature did not rely upon the general authority 

under s. 4(5) to deal with the situation where suspension was a possible mechanism 

for enforcement. 

14. In his Reasons for Decision the motions judge considered the suspension of the 

applicant to be an administrative matter, similar to the consequences of failing to 

pay annual practicing fees on time. (See paragraph 32 of Reasons for Decision.) 

But, however one might describe a failure to pay the appropriate assessments, the 

fact is s. l 9(5)(d) contemplates that suspension is in the mix as a possible 

consequence, and where that is so, the legislature gives rule making authority to the 

Society. This would be totally unnecessary ifthe general power to pass rules under 

s. 4(5) was sufficient to impose a suspension. There is no equivalent provision 

permitting the Society to suspend a member for not participating in programs that 

have historically been voluntary. 

15. The legislation in other provinces is germane. It would appear that certain 

provinces - British Columbia, and Prince Edward Island - have the same basic 

model as Manitoba. There is no specific statutory provision authorizing the Society 

to implement a mandatory CPD program, with a requirement to report, and a 

penalty of suspension for disobedience. On the other hand, in Ontario, the Law 

Society of Upper Canada has adopted a CPD program with mandatory hours per 

year, and with summary suspension for failure to report the hours. Unlike 

Manitoba, s. 49(1) of the Ontario Act specifically empowers an official of the 

Society to impose suspension of lawyers who fail to meet the requirements. And 

s. 49.32(3) allows an appeal of suspension under s. 49. The very matters the 

applicant contends are missing from The Manitoba Legal Profession Act are 

included in the equivalent Ontario statute. 

16. The Legislation in Saskatchewan, New Brunswick and Nova Scotia appear to 

follow the Ontario model. Alberta is unique in that there are rules requiring 

members to prepare his or her individual plan of continuing professional 

development, and confirm compliance. There is no mandatory minimum hourly 
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requirement, and there does not appear to be provisions in the Act allowing 

suspension to be invoked. It would seem that Newfoundland has not yet established 

a CPD program. The Law Society website indicates a mandatory program will 

commence in 2016. 

17. The applicant is not opposed to continuing legal education. He has participated in 

continuing education programs, both as an attendee and a presenter, and will 

continue to do so when the program is one which in his judgment will be of value 

to him in his practice. He objects being compelled to attend programs that are of 

no value. It took the Law Society 5 years of debate to ultimately decide upon a 

compulsory program, because there is no empirical evidence that such programs 

are beneficial. In England, which led the way in introducing compulsory CPD 

programs, it is no accident that Britain's Bar Standards Board recently announced 

plans to scrap the requirements for barristers to complete mandatory periods of 

continuing education. The truism has become obvious to the Standards Board, 

namely, that a lawyer may attend all of the programs but still be incompetent, and 

a lawyer may attend none of the programs and still be competent. The purpose of 

mandatory attendance is surely to assure that lawyers maintain a degree of 

competence. That being the case, the penalty for non-attendance should be an 

appropriate competency test, which the applicant would willingly undergo. 

18. In his reasons for decision, the Motions Judge notes that the Law Society Rules 

makes compliance easy. An offender is given 60 days to put himself in the good 

graces of the Society. Indeed, it becomes apparent that the Law Society itself has 

no desire to suspend a lawyer who is both honourable and competent for non

attendance at CPD programs. Suspension is being used to force participation in 

programs that had always been a matter of choice. It is submitted that using the 

threat of suspension as a coercive tool is an abuse of the power to suspend, which 

should be reserved for those found guilty of dishonourable or dishonest conduct, or 

incompetence. 
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19. It must be added that for the applicant compliance is not an easy matter. It would 

be hypocritical to attend lectures, turn on tape recording or discs, not for the purpose 

of learning, but for the purpose of tolling the hours. More importantly, he feels 

obliged to contest the improper use of the threat of suspension to compel 

compliance. It is an interference with his right to practice law as he has done for 

60 years. 

20. The applicant commends certain cases to the attention of this Honourable Court. 

The same cases were presented to the Manitoba Courts, but were simply ignored. 

The Court of Appeal stated that, having found thats. 4(5) is authority for the Society 

to pass the CPD Rules: 

" .......... the jurisprudence relied upon by the applicant does not assist him. 
Those cases deal with situations where the rule making authority did not 
exist." 

That statement is blatantly incorrect. That view of the applicant's case law was 

never argued by counsel for the Society. The case of Wedge v. Pharmaceutical 

Assoc. (1979) 108 D.L.R. (3rd) 239, was cited by the applicant in order to stress the 

importance of a professional association exercising its disciplinary powers strictly 

within its statutory jurisdiction. See also the comments of Duff CJ. in Harris v. The 

Law Society of Alberta, (1936) S.C.R. 88 at Para 7. 

21. Similarly, the decision in Toronto Transit Commission v. Aqua Taxi Ltd (1955) 

0.J. No. 280 (QL) (Sup. Ct.) was tendered as an authority to indicate the direction 

a court should take where there is some ambiguity about a statute that may affect 

the right of a citizen. The case itself involved an application by the Toronto Transit 

Commission for an injunction to prevent Aqua Taxi, and other taxis operating in 

the waters off-shore of Toronto from continuing their operations. The Commission 

was given a statutory monopoly in terms of passenger travel for hire in the Toronto 

area, with exceptions for "steam railways and taxis". Thus the issue before the court 

was whether a boat operating for hire to carry passenger, was a taxi within the 

meaning of the legislation. Moorehouse J. concluded that a prohibition should not 

be granted. At paragraph 8 he wrote: 
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"It is trite law that the common law rights of the subject are not held to have 
been taken away or affected by a statute unless it is so expressed in clear 
language, or must follow by necessary implication and, in such cases, only 
to such an extent as may be necessary to give effect to the intention of the 
Legislature thus clearly manifested. It is presumed that where the objects 
of an Act do not obviously imply a contrary intention, the Legislature does 
not desire to confiscate the property or encroach upon the rights of persons, 
and it is therefore expected that, if the contrary is intended, it will be made 
manifest, if not in express words, at least by clear implication and beyond 
reasonable doubt. If the statute is ambiguous, the Court should lean on the 
interpretation which would support existing rights." 

22. It is submitted that it is far from being "clearly expressed" that the Society is to 

have the authority to pass rules to mandate attendance with the threat of suspension, 

particularly keeping in mind that the legislature does not desire "to encroach upon 

the rights of persons." 

23. So too with the case of Ainsley Financial Corp v. Ontario Securities 

Commission (1994) 77 0.A.C. 155. Again, it does not deal with rules as such. It 

reinforces the concept that absent a clear statutory authority, regulatory bodies 

cannot impose mandatory policies enforceable by sanctions. 

24. The point of these cases is to proclaim that the courts are to be the guardians of 

individual freedom and should be searching for ways to provide protection rather 

than saying, as stated in the reasons of the Court of Appeal, that: 

" it is still open to him to have the matter considered by the benchers. That 
is where the matter should be dealt with." 

25. The search becomes easier if one heeds the maxim as to implied exclusion: 

expression unius est exclusio alterius. The case law provided, (the majority reasons 

of Monnin J.A. in Medical Centre Apartments and City of Winnipeg (1969) 3 

D.L.R. (3d) 525 @para. 75) and the quotation from the 4th Edition of Statutes by 

Sullivan and Driedger, point in this direction. In The Legal Profession Act, there 

are four circumstances where a suspension is noted as a possible remedy: 72(1), 

72(2), 68, and 19(5). Usually reference to suspension is coupled with reference to 

a forum to challenge the suspension. There is nothing in the Act about a suspension 

for disobeying the requirements of CPD. That omission should inform 
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interpretation. It was never intended that suspension would be fashioned by rules 

relying on s. 4(5) of the Act. It is surely clear from the innumerate sections that the 

legislature had no intention ofleaving matters in the hands of the Law Society when 

it comes to the imposition of punitive measures. 

26. There are numerous legislatively constituted professional associations across 

Canada. The vast majority have disciplinary powers which, given specific 

circumstances, can be exercised to suspend or cancel the right to practice the 

profession. Virtually all professional associations also have general powers to pass 

by-laws and rules governing their own administration. In the present case the Law 

Society of Manitoba has purported to use one of its general powers to bring about 

the suspension of one ofits members. Indeed, if the general power gives the Society 

power to suspend for breach of any of its requirements, there would have been no 

need to pass ss. 72 (1 ), 72(2), 68, and 19(5). 

27. The applicant has not been able to locate a single case of a professional being 

suspended, absent a specific statutory provision authorizing suspension. It is of 

national importance that the question be resolved for the benefit of the various law 

societies across the country, some of which appear to have that specific power with 

reference to Continuing Professional Development programs, and some, like the 

Manitoba Law Society, do not. It is equally important that the matter be clarified 

for all those other professional associations that must exercising their disciplinary 

powers according to law. 

PART IV - SUBMISSION as to COSTS 

28. Throughout the litigation the Courts of Manitoba have imposed upon the applicant 

the obligation to pay party/party costs on the initial motion and on the appeal. If 

leave is granted, the applicant should receive costs throughout if his appeal 

succeeds, and under the circumstances, he should not be required to pay costs in 

this Court in the event his application for leave, or his appeal itself is unsuccessful. 
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PART V - ORDER REQUESTED 

29. The applicant requests that leave to appeal be granted on the issue identified in 

paragraph 3 hereof. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1.v f( day 

of ~ ,2015. 

Counsel for the Applicant 
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