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RESPONDENT’S MEMORANDUM OF ARGUMENT

PART I - OVERVIEW AND STATEMENT OF FACTS

Overview

1. This case is about whether the body directed by the Legislature of Manitoba to

“regulate the practice of law in Manitoba” and to “establish standards for the education,

professional responsibility and competence of persons practising...law in Manitoba” may

establish rules setting a standard requiring those practising law to engage in a minimum

amount of educational activities each year.

2. The position of that body, the respondent The Law Society of Manitoba (“the

Society”) is that it is manifest on a plain reading of The Legal Profession Act,  SM 2002, c.

44, CCSM, c. L107, Tab 2 (the “LPA”) that the enactment of such rules, including as to the

consequences for failing to comply, is authorized.

3. The issue as proposed in paragraph 3 of the Applicant’s Memorandum of Argument

[Application Book (“AB”), p. 30] simply does not arise. There is legislation authorizing the

Society to do what it has done. This legislation is entirely clear and, therefore, there is no

issue as to the legislative authority for enactment of the disputed rules, and certainly no issue

of such importance as to justify the attention of This Honourable Court arises.
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Facts

Rules in Issue

4. After much investigation, consideration and debate, on May 9, 2011 the governing

body of the Society, the Benchers, enacted rules requiring practising members of the Society

to engage in a minimum amount of educational activities, called “continuing professional

development” or “CPD”, during each year beginning with calendar year 2012.

- Affidavit of Joan Holmstrom (“Holmstrom”), Tab 4, Para 10
- Rules of The Law Society of Manitoba (“Society Rules”), Tab 3, Part II, Div. 8.1

5. As they affect the Applicant, these rules require that he, like every practising lawyer, 

complete a minimum of 12 hours of CPD activities each year, including a minimum of 1.5

hours related to ethics, professional responsibility or practice management.

- Society Rules, Tab 3, rule 2-81.1(8)

6. Members are required to report to the Society each year as to their CPD activities. If

a member has not completed the necessary hours of CPD the Chief Executive Officer of the

Society (the “CEO”) may send a letter advising that the member must comply within 60 days,

failing which the member is automatically suspended from practising until the required CPD

activities are completed.

- Society Rules, Tab 3, rules 2-81.1(3), (12)

Legislative Context

7. The Society is constituted pursuant to the LPA. Its purpose and duties are set out in
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s.3 (Tab 2) as follows:

Purpose
3(1)        The purpose of the society is to uphold and protect the public
interest in the delivery of legal services with competence, integrity and
independence.
Duties
3(2)        In pursuing its purpose, the society must
(a) establish standards for the education, professional responsibility and
competence of persons practising or seeking the right to practise law in
Manitoba; and
(b) regulate the practice of law in Manitoba. 

8. Under s. 4 of the LPA, Tab 3, the Benchers are the governing body of the Society.

Some provisions of the LPA either require or authorize them to make rules in specific areas.

In addition ss. 4(5) and (6) read:

General power to make rules
4(5)        In addition to any specific power or requirement to make rules under
this Act, the benchers may make rules to manage the society's affairs, pursue
its purpose and carry out its duties.
Rules are binding
4(6)        The rules are binding on the society, the benchers, the members and
everyone who practises or seeks the right to practise law under the authority
of this Act, other than Part 5 (representation in highway traffic matters). Prior
to 2007 the Society did not have any specific rules requiring members to
engage in educational activities after their enrolment as members. In 2007 it
first considered whether it should require practising members to continue to
engage in such activities.

9. The LPA contains provisions for an elaborate discipline process, applicable to

allegations of “professional misconduct”, “conduct unbecoming” and “incompetence”.

- Tab 2, ss. 70-75

10. Whether breaches of rules made by the Benchers come within that process is a

decision delegated to them. Section 65 reads:
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Contravention of Act or rules
65          The benchers may make rules
(a) to establish consequences for contravening this Act or the rules;
(b) to prescribe which contraventions of this Act or the rules may constitute
professional misconduct.

Enactment of the Mandatory CPD Rules

11. Prior to the enactment of the present CPD rules the Society did not have any specific

rules requiring members to engage in educational activities after their enrolment as members.

In 2007 it first considered whether it should require practising members to engage in such

activities.

12. The Benchers determined to move cautiously and did not immediately impose

mandatory CPD rules. They did, however, enact a rule requiring members to report their

CPD activities annually beginning with the 2008 calendar year. Reports were due beginning

in March of 2009.

- Holmstrom, Tab 4,  paras 12, 15, 16

13. The Society, in due course, received its members’ CPD reports for the 2008 and 2009

years and reviewed and analysed the information. 

- Holmstrom, Tab 4, paras. 17-18

14. The Benchers also received and considered reports from the Society’s staff and from

their Admissions and Education Committee (“A&E”) as to the efficacy of CPD and as to

different models for mandatory CPD. Between March 2010 and May 2011 the question of

whether, or how, to make CPD mandatory was considered at 4 meetings of A&E and 3
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meetings of Benchers and the present CPD rules were enacted at a 4th meeting of the

Benchers.

- Holmstrom, Tab 4, para 12

15. There was extensive reporting to the members throughout the time the matter of

mandatory CPD was under consideration and discussion by the Benchers. During that time,

two successive presidents of the Society specifically invited members to make their views

on the subject known to the Benchers. The Society regularly published notices inviting

members to attend and participate in meetings of Benchers.

-Holmstrom, Tab 4, paras 27-31

16. Mr. Green did not, however, make any submissions to the Benchers, or to A&E,

during their well publicized consideration and deliberation of mandatory CPD in either the

2007 or 2010/2011 period.

-Holmstrom, Tab 4, para. 28

Mr. Green and Mandatory CPD

17. Mr. Green did not report any CPD activities for the years 2012 and 2013.

-Holmstrom, Tab 4,  paras 34-35

18. The CEO did not send Mr. Green a 60 day warning letter after receiving his 2012

Annual Member Report and thus the automatic suspension provision was not engaged at that

time. When Mr. Green once again failed to report any CPD activities for 2013 he did receive

correspondence from the CEO. That letter:
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a. invited Mr. Green to advise if the Society’s understanding that he had not

completed the mandatory CPD requirements was wrong;

b. required that he complete his 2013 CPD obligations within 60 days;

c. advised that reasonable extensions would be granted;

d. indicated where information as to Law Society sponsored CPD programs can

be obtained.

- Affidavit of Sidney Green (“Green”), AB Tab 4A, para 18; Ex “A”,
AB, p. 77
- Holmstrom, Tab 4, paras 41-42

Procedural History

19. After receiving the CEO’s letter Mr. Green applied to the Court of Queen’s Bench

for an Order declaring the mandatory CPD rules invalid on the ground that they are not

authorized by the LPA. His application was dismissed with costs, both at first instance and

on appeal.

- Reasons of The Queen’s Bench (Rempel J), AB, pp. 3-16; 17-18
- Reasons of the Court of Appeal (M.M. Monnin JA), AB, pp. 19-26

PART II - THE QUESTION IN ISSUE

20. The question before the court is whether the proposed appeal raises a question of such

importance as to merit the attention of This Honourable Court.

- Supreme Court Act, R.S.C. 1985, c. S-26, s. 40, p. 14 below 



-7-

PART III - ARGUMENT

21. The position of the Society is that the proposed appeal does not raise such a question.

22. The authority of the Society to enact the mandatory CPD rules is clear. The

judgments of the courts below involved a straight forward reading of the LPA. No difficult

or unsettled rules of interpretation were applied.

23. Similarly the question of procedural fairness was decided based upon the application

of clearly established and uncontroversial legal principles.

24. As to the first, notwithstanding the clear references to the express provisions of the

LPA in the Reasons of both Rempel J. at first instance and M.M. Monnin J.A. on appeal, Mr.

Green asserts before this Court that neither was able to identify the authority for the

mandatory CPD rules and the consequences of their breach. This assertion is plainly wrong.

25. In fact both Courts found the authority to impose those rules in the LPA itself.

Reference was made to s. 3 and to s. 4(5), cited above.

26. The purposes of the Society, as also noted by courts below (quoting the LPA), include

to “establish standards for the education, professional responsibility and competence of

persons practising....law in Manitoba.”

27. The mandatory CPD rules, whether Mr. Green agrees with their efficacy or does not,

were clearly enacted in the pursuit of the stated statutory purpose and requirement of
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establishing such standards. This is clear from the very definition of CPD set out in the rules.

- Society Rules, Tab 3, rule 2-81.1(1), (2)

28. As also noted by the Court of Appeal, having the authority to make CPD mandatory,

s.65 of the LPA provides the authority to establish the consequences.

- supra, para. 10; LPA, Tab 2, s. 65

29. Under the LPA, then, not every breach of the rules constitutes professional

misconduct. The Benchers are empowered under s. 65 to specify those breaches that do

engage the process of inquiry into professional misconduct. Alternatively, they may prescribe

the consequences. In this case the Benchers established the consequences for the failure to

comply with the CEO’s letter. If after being given 60 days in which to make up the required

CPD the member has still not complied the member is suspended until compliance is

demonstrated.

30. As held by the courts below this is an administrative suspension, not a disciplinary

one. The member is not allowed to practice until he meets the standards set by the Society

for the “education, professional responsibility and competence of persons practising...law in

Manitoba.”

31. The applicable law is clear. It did not require great elaboration by the Court of

Appeal, nor is there any controversy or uncertainty requiring the attention of this Court.

32. As this Court has consistently held, the modern rule of statutory interpretation is just

this:
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Today there is only one principle or approach, namely, the words of an Act
are to be read in their entire context and in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament

- Elmer Driedger in Construction of Statutes (2nd ed. 1983), applied in Re
Rizzo, [1998] 1 S.C.R. 27, [1998] S.C.J. No. 2, para. 21 and see, for example:
Imperial Oil v. Jacques, [2014] 3 S.C.R. 287, 2014 SCC 66, [2014] S.C.J.
No. 66, at para. 47

33. The Court of Appeal addressed the purposes of the Act, with reference both to its

express purpose provisions and to the public interest nature of the legislation.

- Paras 12-15, AB, pp. 22-23

34. The object of the LPA was identified by the Court of Appeal as “to provide protection

for the general public that seeks the services of lawyers”. The rule making authority was

viewed in that context.

- Para 12, AB, p. 22

35. More to the point the Court of Appeal referred to the plain wording of the LPA.

36. As to procedural fairness, the Court of Appeal considered the nature of the process

and concluded that it does not warrant the involved type of hearing mandated for disciplinary

or competence matters.

- Reasons of the Court of Appeal, paras 19, 21, AB, pp. 24, 25

37. That there is not a single standard of procedural fairness was long ago made clear by

this Court. The content of the rules of procedural fairness varies depending on the

circumstances, including statutory, institutional and social context and such factors as the
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nature of the inquiry and the decision.

- Baker v. Canada, [1999] 2 S.C.R. 817, [1999] S.C.J. No. 39

38. In this case the nature of the factual inquiry is limited. The member either has or has

not participated in the necessary CPD activities. The 60 day warning provides ample

opportunity to correct any factual misapprehension on the part of the Society. There is an

opportunity to avoid the suspension after notice by bringing oneself into compliance. The

suspension is not a punishment but a consequence of not maintaining the required

educational standards. The member cannot be disbarred. He or she simply cannot practice

until the educational requirements have been met.

39. The decisions in this case were not made in a factual vacuum. Mr. Green has not

complained of any specific unfairness in the manner in which he was dealt with. He has not

sought to quash his specific suspension but, rather, challenges the validity of the rules at

large. He does not say that the process left him unaware of the facts upon which the Society

proposed to impose the suspension nor that he was not given ample opportunity to be heard

as to those facts. He does not say that he was not given adequate notice. Indeed the facts of

Mr. Green’s case illustrate that the application of the mandatory CPD rules results in

sufficient procedural fairness in the circumstances contemplated by those rules.

40. As to the suggested application of the notion of “implied exclusion”, whatever may

be its usefulness in the modern era of statutory interpretation, it simply cannot arise in this

case.

41. It is axiomatic that resort to the maxim expressio unius est exclusio alterius requires
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that the matter under consideration is not itself expressly provided for. In this case, as already

noted,  the LPA clearly provides authority for the benchers to make rules and to prescribe the

consequences.

42. The Legislature itself has provided that not all consequences for breach of the rules

need necessarily fall within disciplinary process applicable to allegations of professional

misconduct, that is to say only those rule breaches designated by the Benchers as ones which

may constitute professional misconduct fall under that system. Others will have the

consequences specified by the Benchers.

43. In short the application was dealt with below based upon a reading of clear provisions

of the LPA. No error of law has been demonstrated and, in any event, no issue of sufficient

uncertainty or importance so as to require the intervention of this Court.

PART IV - SUBMISSION AS TO COSTS

44. It is submitted that if leave is refused, costs should follow the event. As held by

Rempel J., this case has not been pursued in the public interest, but rather for Mr. Green’s

own purposes to avoid the consequences of his failure to comply with the mandatory CPD

rules.

45. It is submitted that if leave should be granted, there is no reason to depart from the

usual practice of leaving costs in the cause.
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PART V - ORDER SOUGHT

46. The respondent asks that the application for leave to appeal be dismissed, with costs.

September      , 2015 ___________________________________
Rocky Kravetsky, Solicitor and Counsel for the
Respondent
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PART VII - LEGISLATION

Supreme Court Act/Loi sur la Cour suprême, R.S.C. 1985, c S-26, s. 40(1)

40 (1)      Subject to subsection (3), an appeal lies to the Supreme Court from any final or
other judgment of the Federal Court of Appeal or of the highest court of final resort in a
province, or a judge thereof, in which judgment can be had in the particular case sought to
be appealed to the Supreme Court, whether or not leave to appeal to the Supreme Court has
been refused by any other court, where, with respect to the particular case sought to be
appealed, the Supreme Court is of the opinion that any question involved therein is, by
reason of its public importance or the importance of any issue of law or any issue of mixed
law and fact involved in that question, one that ought to be decided by the Supreme Court
or is, for any other reason, of such a nature or significance as to warrant decision by it, and
leave to appeal from that judgment is accordingly granted by the Supreme Court.

------------------------------------------------------------------------------

40 (1)     Sous réserve du paragraphe (3), il peut être interjeté appel devant la Cour de tout
jugement, définitif ou autre, rendu par la Cour d’appel fédérale ou par le plus haut tribunal
de dernier ressort habilité, dans une province, à juger l’affaire en question, ou par l’un des
juges de ces juridictions inférieures, que l’autorisation d’en appeler à la Cour ait ou non été
refusée par une autre juridiction, lorsque la Cour estime, compte tenu de l’importance de
l’affaire pour le public, ou de l’importance des questions de droit ou des questions mixtes
de droit et de fait qu’elle comporte, ou de sa nature ou importance à tout égard, qu’elle
devrait en être saisie et lorsqu’elle accorde en conséquence l’autorisation d’en appeler.


