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PART I 

STATEMENT OF FACTS 

Appellant 

Respondent 

1. The Respondent accepts as substantially correct the facts set out in paragraphs 1 to 18 of 

the Appellant's Factum. The Respondent also relies upon the following overview and additional 

facts for purposes of adding context to the issues raised. 

A. Overview 

2. As found by the trial judge, there was "an abundance of evidence" to prove, beyond a 

reasonable doubt that the Appellant had an impaired ability to drive. 1 Consequently, the key issue 

was its cause. A critical piece of evidence on this issue was the opinion evidence of Officer 

1 Reasons for Judgment, Transcript of July 15, 2013, Appellant's Record, Vol. I, Tab 4, p.81. 
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Jellinek, a Drug Recognition Expert [hereinafter DRE]. After administering a twelve-step 

evaluation, as prescribed in the Evaluation of Impaired Operation (Drugs and Alcohol) 

Regulations, 2 Officer J ellinek concluded that the Appellant's ability to operate a motor vehicle 

was impaired by a drug, namely cannabis. This opinion was ruled inadmissible after the trial 

judge conducted a Mohan3 voir dire and found Officer Jellinek was not a "qualified expert." The 

trial judge then considered whether Officer Jellinek could express a lay opinion on the issue of 

drug impairment. In refusing to permit a lay opinion, the trial judge considered this Court's 

decision of R. v. Graat, 4 but found it "is confined to alcohol." These two rulings, it is submitted, 

were made in error and therefore correctly set aside on appeal.5 

B. The Drug-impaired Investigation 

3. On the morning of May 7, 2009, the Appellant was observed driving erratically. He cut 

off one driver, then crossed over the centre line and drove into the opposite lane, nearly colliding 

with oncoming traffic and forcing other drivers to manoeuvre out of his way. Eventually, he 

pulled into the parking lot of an apartment complex, lightly striking the back of a car driven by 

87 year-old Ruth Pelton. 6 

4. The police received two 911 calls that morning about a suspected impaired driver.7 

Constable Tennant responded to the calls. When speaking with the Appellant, Constable Tennant 

observed that he displayed significant physical indicia of intoxication, including: swaying from 

side-to-side, slurred speech, slow and deliberate movements, and, he stared off into the distance 

2 SOR/2008-196, Trial Exhibit B: Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, Appellant's 
Record, Vol. Ill, Tab23, pp.l35-140. 
3 R. v. Mohan, [1994] 2 S.C.R. 9. 
4 R. v. Graat, [1982] S.C.J. No. 102. 
5 As noted in the Appellant's Factum, both the Court of Appeal and the summary conviction appeal court found that 
a Mohan voir dire is unnecessary as a ORE's opinion is admissible under s.254(3.1). Given this ruling, the Court of 
Appeal did not consider its admission as lay opinion under Graat. However, the summary conviction appeal justice 
found that Officer Jellinek's lay opinion was also admissible under Graat. 
6 Judgment of the Court of Appeal for Ontario, Appellant' s Record, Vol. I, Tab 6, at ,6. Evidence ofCst. Tennant, 
Transcript of December 18, 2012, Appellant's Record, Vol. II, Tab 14, pp.45-46. 
7 The evidence of two civilians- Ruth Pelton and Nicholas Giorgio- was admitted at trial. See: Appellant's Record, 
Vol.ll1, Tab 19, pp.112- 123. 
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during questioning. However, Constable Tennant detected no odour of alcohol. Further, the 

results of an Approved Screening Device test revealed a blood alcohol concentration of 16 

milligrams of alcohol in 100 millilitres of blood; a result well below the legal limit and 

inconsistent with the observed indicia of impairment. Consequently, Constable Tennant called 

for a certified DRE to attend the scene. Officer Jellinek attended and administered prescribed 

Standard Field Sobriety Tests,8 which the Appellant failed. The Appellant was then arrested for 

driving while his ability was impaired by a drug. 9 

5. The Appellant was taken to the station where Officer Jellinek administered the twelve

step drug evaluation in accordance with the Regulations. These prescribed tests are standardized 

throughout North America and Europe. They consist of eye examinations, divided-attention tests, 

as well as a number of physical measurements and observations (e.g. blood pressure, 

temperature, pulse, muscle tone). The test results are recorded on standardized forms. 10 During 

the evaluation, the Appellant admitted to having consumed two Xanax and smoking half-a-gram 

of marijuana in the last twelve hours. Based on this admission and the results of the evaluation, 11 

Officer Jellinek formed the opinion that the Appellant's ability to operate a motor vehicle was 

impaired by a drug, namely cannabis.l2 

6. After the failed drug evaluation, Officer Jellinek demanded a urine sample pursuant to 

section 254(3.4)(a) of the Code. The Appellant agreed stating "Yes. What happens if I refuse? 

I'm DUI, so yeah, I'll give you the sample." The urinalysis results confirmed the presence of 

THC- carboxy tetrahydrocannabinol, cocaine and Alprazolam (a Benzodiazepine used to treat 

anxiety, the most common form being Valium). 13 

8 Such tests are pennitted under s. 254(2Xa) of the Criminal Code, R.S.C. 1985, c. C-46. 
9 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at ft7-8. 
10 Trial Exhibit E: Drug Influence Evaluation, Appellant' s Record, Vol. Ill, Tab 26, pp.212-213. 
I I The Appellant was unbalanced and swaying during the tests. Trial Exhibit E: Drug Influence Evaluation, 
Appellant's Record, Vol. III, Tab 26, pp.212-21 3. 
12 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at f1ll-14; Trial Exhibit E, Drug 
Influence Evaluation, Appellant's Record, Vol. IH, Tab 26, pp.212-213. 
13 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at 1115-17. There was no 
evidence to indicate whether the Appellant had a prescription for the Alprazolam. 
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7. At trial, a toxicologist from the Centre of Forensic Sciences, Dr. Mayers, testified that 

THC is the psychoactive constituent found in cannabis and it can impact the central nervous 

system as it acts as a mild hallucinogen. THC also has a depressant effect that can affect a 

person's ability to operate a motor vehicle by impacting reaction time, coordination and 

judgment. Alprazolam is also a depressant, the effects of which can intensify when combined 

with THC. With respect to the cocaine, Dr. Mayers explained that the impairing effects would 

depend on whether, at the time of driving, the Appellant was in a "crash phase" or an active 

stimulant phase. Cocaine, in combination with the other drugs, can increase the level of 

impairment. However, Dr. Mayers explained that the presence of drugs in urine is only indicative 

of prior use. A urine sample cannot be used to determine the quantity or timing of the drug 

consumption. Dr. Mayers testified that poor coordination, slurred speech, swaying, slightly 

bloodshot eyes and unfocused attention were all consistent with cannabis use, but could also be 

due to non-toxicological explanations. 14 

C. Rulings on the Admissibility of the DRE's Opinion Evidence 

8. The trial judge found that Officer Jellinek's opinion on the issue of the Appellant's drug-

impaired ability to drive was inadmissible unless the Crown established that it met the Mohan 

test. This approach differed from that taken by the judge at the Appellant's first trial who 

admitted the evidence without conducting a Mohan voir dire. 15 

9. In his Mohan Ruling, 16 the trial judge noted that "no serious challenge" was raised 

concerning three of the four Mohan criteria, namely: relevance, necessity in assisting the trier of 

fact, and the absence of any exclusionary rule. He further noted that no challenge was 

14 Evidence of Dr. Mayers, Appellant's Record, Vol. III, Tab 18, pp.91-100; Judgment of the Court of Appeal for 
Ontario, Appellant's Record, Vol. I, Tab 6 at ~~15-17. 
15 The Appellant was acquitted at his first trial. This acquittal was set aside on summary conviction appeal due to 
the trial judge's failure to consider the cumulative effect of the evidence. See: Judgment of the Court of Appeal for 
Ontario, Appellant's Record, Vol. I, Tab 6 at ~18. 
16 Ruling, Transcript of December 20, 2013, Appellant's Record, Vol. I, Tab 2, pp. 18-19. Ruling. 
Transcript of March 22,2013, Appellant ' s Record, Vol. I, Tab 3, pp.39-40, 48-49. 
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raised against the drug recognition scheme itself or Officer Jellinek's qualification as a 

certified "Drug Recognition Expert." However, he excluded Officer Jellinek's opinion on two 

bases. First, the trial judge found that Officer Jellinek's certification is "for the limited purposes" 

of conducting standard field sobriety tests and, if the requisite grounds exist, to proceed further 

with a demand for a drug evaluation and ultimately a demand for a bodily fluid sample. Second, 

the trial judge concluded that Officer Jellinek did not meet the fourth Mohan criterion of being a 

"properly qualified expert" given the "absence of any evidence that the tests are 

scientifically based or that Constable Jellinek is trained in that science." 17 

10. The trial judge also considered the admissibility of Officer Jellinek's opinion as 

lay opinion under Graat, but found that Graat "is confined to alcohol," a matter within 

~'common human experience." 18 Ultimately, the Appellant was acquitted due to the lack 

of admissible evidence that his impairment was due to a drug. 

17 Ruling, Transcript of March 22, 2013, Appellant ' s Record, Vol. I, Tab 3, pp.48·49. 
18 Ruling, Transcript of December 20, 2012, Appellant's Record, Vol.l, Tab 2, pp.35·36. 
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PART II 

QUESTIONS IN ISSUE 

11. The Appellant raises the following two issues for this Honourable Court's consideration: 

(1) Are the opinions formed by a Drug Recognition Expert, conducting an evaluation of a 
suspected drug-impaired driver pursuant to s.254(3.1) ofthe Criminal Code, admissible 
in evidence by virtue of section 254(3 .1) of the Criminal Code without first conducting 
a Mohan voir dire? 

(2) Are the opinions formed by a Drug Recognition Expert otherwise admissible as "lay 
opinions" without a voir dire under the principle articulated by this Court in Graat? 

12. The Respondent's position is that both issues should be answered in the affirmative. Specifically, 

s.254(3.1) of the Criminal Code contemplates the admission of a DRE's opinion evidence and 

therefore a Mohan voir dire is not required. Further, the opinions of a DRE are otherwise admissible as 

"lay" opinion under the principles set out by this Court in Graat. 
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PART III 

ARGUMENT 

ISSUE 1: SECTION 254(3.1) OF THE CRIMINAL CODE PROVIDES FOR THE ADMISSION OF A ORE'S 

OPINION WITHOUT A MOHAN VOIR DIRE 

A. Overview 

13. As found by the Ontario Court of Appeal at ~44, "a plain reading of s.254(3.1) of the 

Criminal Code" demonstrates that "DRE opinion evidence is admissible to prove the offence of 

drug-impaired driving without the necessity of a Mohan voir dire, as long as it is established that 

the witness is a certified DRE as specified in the Regulations." As will be detailed below, this 

interpretation of s.254(3.1) accords with recognized principles of statutory interpretation and 

Parliament's intent. It also achieves consistency and harmony within the impaired driving regime 

as a whole.19 

B. The Drug*lmpaired Driving Regime 

14. The drug-impaired driving provisions found in the Criminal Code were enacted in July 

2008 under Bill C-2?0 As noted by the Court of Appeal at ~45 of its decision,21 while the offence 

of "impaired driving" has existed for decades, prior to the enactment of Bill C-2, there was no 

compulsory statutory process to test for impairment by drugs. By enacting Bill C-2, Parliament 

created a comprehensive science-based regime for testing and determining a drug-impaired 

ability to drive. Under this regime, Parliament has provided for screening tools (i.e. Standard 

Field Sobriety tests under s.254(2)(a)) to enable an officer to formulate grounds to demand 

participation by a driver in an evaluation. Parliament has also provided for "evaluations" 

19 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at 144. 
20 Tackling Violent Crime Act, S.C. 2008, c.6. 
21 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at 145. 
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pursuant to s.254(3 .1) to allow an "evaluating officer" "to determine" if a driver's ability to 

operate a motor vehicle is impaired by a drug. While this regime also empowers 

evaluating officers to demand a urine, blood or saliva sample pursuant to s.254(3.4), the 

purpose of demanding a toxicological sample is "to determine" the presence of a drug in the 

driver' s body; not to determine the issue of impairment. 

15. This two-step process, which compels drivers to participate in measures designed to 

screen and determine drug-impairment, is consistent with the alcohol-impaired provisions. A 

comparison of the relevant provisions demonstrates that Parliament intentionally modelled the 

drug-impaired provisions on the alcohol-impaired provisions. As explained by Mr. Hal Pruden, 

Counsel with the Criminal Law Policy Section of the Department of Justice, to the Standing 

Committee on Justice and Human Rights: 

The draft legislation is modelled on the demands for breath samples. So at the screening leve~ the 
officer will be able to demand the roadside sobriety tests. At the next level - if the person fails 
those - the officer will be able to demand the ORE program evaluation back at the station. That is 
similar to the demand that is made for a breath sample on an approved instrument back at the 
station. 

So at each step we've tried to parallel the breath-testing regime, which is used for investigations of 
over 80 alcohol offences, and we've done that for the purposes of investigating offences under 
paragraph 253(a) regarding driving while impaired by a drug.22 

16. Under these provisions, compelled screening tests - whether it be the Approved 

Screening Device (to screen for alcohol) or Standard Field Sobriety Tests (to screen for drugs 

and/or alcohol) - may only be used to gather grounds for a further demand. In contrast, tests 

conducted post-arrest, by specially-trained officers using an approved testing regime, are 

designed to afford evidence that may be used to prove the offence.23 This purpose is evident 

from a plain reading of s.254(3 .1) of the Criminal Code. This purpose is frustrated if the evidence 

22 Trial Exhibit C: Hansard Excerpts, Appellant's Record, Voi.III, Tab 24, p.l73. 
23 R. v. Tran, 2015 ONSC 4688 at ~~14-23 . 
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generated by drug evaluations is subject to Mohan scrutiny as a pre-condition to admissibility. As 

explained by Professor Ruth Sullivan, it is a well settled principle of statutory interpretation that 

"an interpretation that would tend to frustrate legislative purpose or thwart the legislative 

scheme" is likely to be labelled absurd.24 

C. The Court of Appeal's Decision is Consistent with a Plain Reading ofs.254(3.1) 

17. This appeal turns on the interpretation of s.254(3.1) which is clear and unambiguous. The 

purpose of a drug evaluation is to enable an evaluating officer "to determine whether the 

person's ability to operate a motor vehicle is impaired by a drug or a combination of alcohol and 

a drug." Section 254(3.1) reads as follows: 

(3.1) Evaluation - If a peace officer has reasonable grounds to believe that a person is committing, or 
at any time within the preceding three hours has committed, an offence under paragraph 253(1 )(a) as a 
result of the consumption of a drug or of a combination of alcohol and a drug, the peace officer may, 
by demand made as soon as practicable, require the person to submit, as soon as practicable, to an 
evaluation conducted by an evaluating officer to determine whether the person's ability to operate 
a motor vehicle, a vessel, an aircraft or railway equipment is impaired by a drug or by a 
combination of alcohol and a drug, and to accompany the peace officer for that purpose. [Emphasis 
added] 

18. As found by the Ontario Court of Appeal,25 the phrase "to determine" calls for a 

conclusion. In the context of s.254(3 .1 ), it permits an evaluation that results in the DRE forming 

a conclusion - that is, to form an opinion- on the issue of drug impairment. By its very nature, a 

conclusion is intended to be acted upon. Conclusions formed following a drug evaluation are 

meaningless unless they are also admissible as proof of the offence. Consequently, admissibility 

is an essential component of Parliament's intent to create the legal framework necessary for an 

effective regime to combat drug-impaired driving. 

24 Ruth Sullivan, Sullivan on the Construction ofStatutes 6'h Ed., (Toronto: LexisNexis, 2014) at pp.320, 326-327. 
25 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at ~47. 
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19. The interpretation adopted by the Ontario Court of Appeal is consistent with the other 

uses of the term "to determineH which is found throughout the Criminal Code but is not 

defined. 26 In particular, the following two provisions are illustrative of how the phrase ''to 

determine, requires a conclusion: 

640(4) Disagreement of triers- Where, after what the court considers to be a reasonable time, the 
two persons who are sworn to determine whether the ground of challenge is true are unable to 
agree, the court may discharge them from giving a verdict and may direct two other persons to be 
sworn to determine whether the ground of challenge is true. 

720(1) Sentencing Proceedings- A court shall, as soon as practicable after an offender has been 
found guilty, conduct proceedings to determine the appropriate sentence to be imposed. 

20. To subject the admissibility of a ORE's conclusions to a Mohan screening process strips 

s.254(3.1) of its effectiveness and creates unintended differences between the alcohol-impaired 

regime and the drug-impaired regime. An interpretation that leads to such consequences is 

contrary to s.l2 of the Interpretation Act which reads as follows: 

Every enactment shall be deemed remedial, and shall be given such fair, large and liberal 
construction and interpretation as best ensures the attainment of its objects?7 

Such an interpretation is also inconsistent with the modern approach to statutory interpretation 

described in Elmer Driedger, Construction of Statutes, and adopted by this Court in Re Rizzo & 

Rizzo Shoes Ltd.: 

Today there is only one principle or approach, namely, the words of an Act are to be read 
in their entire context and in their grammatical and ordinary sense harmoniously with the 
scheme of the Act, the object of the Act, and the intention ofParliament.28 

26 The phrase "to detennine" is found in the following Criminal Code sections: 83.05(9), 210(4), 258(5), 278.6(1), 
462.48(8), 486.2(6), 488.1(4)(a), 640(2) and (4), 672.11, 672.12(2), 672.12(3), 672.14(2), 672.48, 672.501(7), 
672.851(1)(3)(4)(8), 720(1), 729(1)(b), 745.61(1). 
27 R.S.C. 1985, c.I-21, s.12. 
28 Re Rizzo & Rizzo Shoes Ltd., [1998) 1 S.C.R. 27 at ~ 1; E.A. Driedger, Construction of Statutes, 2nd ed. (Toronto: 
Butterworths, 1983) at p.87. See also: Ruth Sullivan, Sullivan on the Construction o[Statutes, supra at p.321; R. v. 
Pourlotfali, 2016 ONCA 490 at 'V'V29-32, 65-66. 
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21. The Ontario Court of Appeal's interpretation of s.254(3.1) accords with the modern 

approach to statutory interpretation and gives effect to Parliament's intent of creating an effective 

enforcement regime for the offence of drug-impaired driving. As observed by the Ontario Court 

of Appeal at ~~47-48 of its decision, this detailed regime is based on the administration of 

prescribed tests by certified officers who determine the issue of drug impairment and may then 

confirm this determination through an analysis of a bodily fluid. 29 The admissibility of 

conclusions or opinions formed through this testing regime is essential to ensure its effectiveness 

and its consistency with the alcohol-impaired regime. Prior to the decision of the Ontario Court 

of Appeal in this case, several lower courts had similarly found a Mohan voir dire to be 

unnecessary. 30 

22. Appellate courts have traditionally searched for and applied interpretations that give effect 

to the laudable social purpose of the impaired driving provisions, namely: keeping impaired 

drivers off the road.31 For instance, in R. v. Charette,32 Moldaver J.A. (as he then was), for the 

Ontario Court of Appeal, noted that interpretations that remove the "guesswork" as to the 

admissibility of evidence in these type of cases promotes trials that are efficient, orderly and less 

costly. 

23. The application of Mohan as threshold pre-condition to the admissibility of a DRE's 

opinion creates uncertainty which will undoubtedly add to the length and complexity of drug

impaired prosecutions. The Ontario Court of Appeal,s decision in this case, however, removes 

29 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6 at ~,44-48. 
30 See, for example: R. v. Oum, 2014 ONSC 5131 at ,,14-27; R. v. McCarthy, 2014 ONCJ 75; R. v. Biagi, 2014 
ONCJ 153 at ,,170-185; R. v. Lecomte, [2014] O.J. No. 1669 (C.J.) at '11,5-13; R. v. Kuzian, [2012] O.J. No. 6049 
(C.J.) at ,1. As noted at ,43 of the Appellant's Factum, prior to the decision of the Court of Appeal this issue was 
the subject of divided jurisprudence. 
31 See, for example: R. v. Moreau, [1979] 1 S.C.R. 261 at 268-274; R. v. Egger, [1993] 2 S.C.R. 451 at 477-479; R. 
v. Lightfoot, [1981] I S.C.R. 566 at 570; R. v. Showell, [1971] O.J. No. 1657 (H.C.J.) aq[l5, aff'd [1971] O.J. No. 
701 (C.A.). 
32 R. v. Charelle, 2009 ONCA 310 at ,51. 
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any guesswork as to the admissibility of a DRE' s opinion evidence, thereby allowing these cases 

to proceed in a more efficient, orderly and less costly fashion. This approach is consistent with 

the decision of this Court in R. v. Lightfoot. 33 In Lightfoot, Laskin C.J ., for this Court, quoted the 

following excerpt from R. v. Ware, in which Lacourciere J.A., for the Ontario Court of Appeal, 

stated: 

... Parliament created a new offence, the actus reus of which includes the prohibited blood-alcohol 
concentration; it set out a workable procedure to prove it. With great respect, it is not for the courts 
to defeat the laudable social purpose of the legislation, i.e., keeping off the roads the people whose 
blood-alcohol proportion may exceed the prescribed limit, by adding, as part of the required [sic] 
proof of an offence, the necessity of an analysis of the solution in every case. I am required to 
"approach the matter by considering what is the mischief aimed at by this Act ' [ ... ] and to avoid 
reading into the section technical requirements which do not flow from the language used by 
Parliament.34 [Emphasis added] 

D. The Decision of the Ontario Court of Appeal is Consistent with Parliament's Intent 

24. The drinking and driving provisions are intended to serve as a complete and 

comprehensive code for impaired driving proceedings. 35 Accordingly, the provisions must be 

interpreted having regard not only to their immediate context but also to the provisions as a 

whole and Parliament's intent. As explained by then Minister of Justice and Attorney General of 

Canada, Robert Nicholson, to the Standing Senate Committee on Legal and Constitutional 

Affairs, Bill C-2 was intended to create an effective legal framework to address the problem of 

drug-impaired driving: 

With respect to impaired driving, we have made it clear that we want to combat alcohol
and drug-impaired driving because these crimes continue to impact upon thousands of 
families every year in this country. Impaired drivers cause injury and death and they 
should be held accountable for their actions. 

Bill C-2 includes important measures to combat alcohol-and drug-impaired driving. It will 
provide the legal framework necessary for the Drug Recognition Expert Program to be 

33 R. v. Lightfoot, supra. 
34 R. v. Ware, [ 1975) O.J. No. 705 (C.A.) at 1]14. 
35 R. v. Charette, supra at 1]38. R. v. Moser, [1992] O.J. No. 602 (C.A.) at1J51. 
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effective36 
•••• [Emphasis added] 

25. At ,,25-28 and ~~36-40 of his factum, the Appellant argues that the purpose of s.254(3.1) 

is limited to the creation of police powers and that it says "absolutely nothing about the 

subsequent admissibility in court of any opinion obtained as a result of any Evaluation." This 

restrictive interpretation draws an artificial distinction between the use of an evaluation ''to 

determine" drug impairment and its admission into evidence. It also leads to unintended 

distinctions between the drug-impaired regime and the alcohol-impaired regime. A review of the 

Committee proceedings on the implementation of Bill C-2 demonstrates that the drug evaluation 

is intended to serve as the scientific tool for determining drug impairment. In this sense, the 

evaluations serve a similar purpose to that of an Approved Instrument. For instance, the 

Legislative Committee on Bill C-2 heard from Mr. Greg Yost, Counsel with the Criminal Law 

Policy Section of the Department of Justice, who explained: 

... The problem has always been establishing proof of drug use. There are no devices available to 
detect the presence of drugs, unlike roadside breathalyzers. This issue has been under review for a 
number of years, at least since the 1999 report of the special committee. There are thousands of 
drugs that fall into many different categories and each drug affects people differently. There is no 
technical tool available to us to test for the presence of drugs that is comparable to the 
breathalyzer tesL 

We have found the new Drug Recognition expert Program to be the most effective tooL I say the 
program is new because it is new to Canada. It has been is use in the United States and in other 
countries for about 20 years. Here in Canada, it has been used in British Columbia for the past 
decade or so. Under the program, if there is reason to suspect that a person is drug-impaired, an 
examination by a drug expert can be ordered. A series of physical tests will be conducted, such as 
testing the person's response to light, taking his pulse and blood pressure, and so forth. 

Based on his observations, the expert can say which type of drug was likely ingested by the 
individual and caused his impairment. The expert can then ask the individual to provide a sample of 

36 Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs - February 6, 2008, 
Appellant's Book of Authorities, Tab 2, at 6:8. 
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a bodily substance for analysis purposes.37 [Emphasis added] 

26. With respect to the reliability of the drug evaluation program, the Committee also heard 

from RCMP Cpl. Evan Graham, the National Coordinator for the Drug Evaluation and 

Classification Program, who explained that DRE testing has been shown to be 98.6% accurate.38 

Further the evaluation process is recorded on standardized forms that are used across the country. 

E. Tire Decision of tlte Ontario Court of Appeal Achieves Harmony and Consistency with 
the Alcohol-Impaired Provisions 

27. Given that the drug-impaired regime is modelled on the alcohol-impaired regime, the 

provisions should be interpreted in a manner that achieves harmony and consistency. The Ontario 

Court of Appeal's interpretation ofs.254(3.1) achieves this objective. A comparison ofs.254(3) 

with s.254(3.1) demonstrates that a demand for a drug evaluation conducted by an evaluating 

officer serves the same purpose as a demand for breath samples taken by a qualified technician: 

both are intended "to determine" the actus reus of the offence. The relevant provisions are set 

out below: 

Determining Impairment by Alcohol [s.254(3)] Determining Impairment by Drug [s.254(3.1)] 

If a peace officer has reasonable grounds to believe that 
If a peace officer has reasonable grounds to believe that a person is committing, or at any time within the 

preceding three hours has committed, an offence under a person is committing, or at any time within the 

paragraph 253 as a result of the consumption of alcohol, preceding three hours has committed, an offence under 

the peace officer may, by demand made as soon as paragraph 253(1)(a) as a result of the consumption of a 

practicable, require the person drug or of a combination of alcohol and a drug, the 
peace officer may, by demand made as soon as 

37 Trial Exhibit C: Hansard Excerpts, Appellant's Record, Vol. III, Tab 24, p. 201. See also: Proceedings of the 
Standing Senate Committee on Legal and Constitutional Affairs - February 6, 2008, Appellant's Book of 
Authorities, Tab 2, at 6:8, 6:32-33, 6:43. 
38 Trial Exhibit C: Hansard Excerpts, Appellant's Record, Vol. III, Tab 24, p. 146. See also: Proceedings of the 
Standing Senate Committee on Legal and Constitutional Affairs - February 6, 2008, Appellant's Book of 
Authorities, Tab 2, at 6:35, 6:39. 
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(a) to provide, as soon as practicable, 
(i) samples of breath that, in a qualified 
technician's opinion, will enable a proper analysis to 
be made to determine the concentration, if any, of 
alcohol in the person's blood, or .. . 

[Emphasis added] 

Areument 

practicable, require the person to submit, as soon as 
practicable, to an evaluation conducted by an 
evaluating officer to determine whether the person's 
ability to operate a motor vehicle, a vessel, an aircraft or 
railway equipment is impaired by a drug or by a 
combination of alcohol and a drug, and to accompany 
the peace officer for that purpose. [Emphasis added] 

28. A review of these two provisions illustrates the similarity in language, particularly the 

phrase "to determine". As noted by Moldaver J.A. in R. v. Charette, " ... the same words in two 

subsections of the same provision should be treated alike, especially where, as here, the provision 

is meant to provide a complete code for proceedings involving drinking and driving offences."39 

29. Significantly, qualified technicians routinely offer viva voce opinion evidence without a 

Mohan voir dire, or expert notice pursuant to s.657.3 of the Criminal Code on many issues. For 

instance, qualified technicians offer opinions on the suitability of the breath samples, the 

suitability of the alcohol solution used, the proper functioning of the approved instrument, and 

the results obtained.40 

30. The Appellant argues at ~~45-46 of his factum that both ss.254(3) and 254(3.1) are silent 

on the issue of admissibility. At ~,55-59, the Appellant refers to ss.258(1)(c) and (g) of the 

Criminal Code as the statutory authority that specifically addresses the admissibility of breath test 

results. This, however, misconstrues the purpose of s.258. Section 258 does not address the 

admissibility of breath test results. Rather, it is purely evidentiary in nature - it offers evidentiary 

shortcuts and factual presumptions to the Crown provided certain pre-conditions are met. 

Specifically, the two provisions cited by the Appellant - ss.258(c) and (g)- allow the Crown to 

proceed by means of a certificate, thereby dispensing with the need to call the qualified 

39 R. v. Charette, supra at 138. 
40 Re Criminal Code of Canada, sections 222, 224 and 224A (1971), 3 C.C.C. (2d) 243 (N.B.C.A.); R. v. Burnison, 
[ 1979] O.J. No. 72 (C.A.). 
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technician who conducted the breath tests and a toxicologist to relate the test results back to the 

material time. 

31. The evidentiary nature of s.258 was settled by this Court more than twenty years ago in R. 

v. Deruel/e, wherein La Forest J., for this Court, stated: 

The invalid premise that s. 258(1)(c) governs admissibility is at the heart of the 
interpretational approach of Jones J.A. in the court below .... The dissenting reasons of 
Macdonald J.A. provide an apt response to this approach, at pp. 432-33: 

Because alcohol is metabolized by the human body, the result of a breath or blood 
sample analysis in actual fact is not the same as the alcohol/blood concentration at the 
time the accused committed the alleged offence. Section 258(l)(c) and (d) provides the 
Crown with a procedural shortcut in the form of a presumption that the concentration of 
alcohol in the blood of the accused at the time of the alleged offence was the same as 
determined by the breath or blood analysis. The benefit of the presumption saves the 
Crown from calling expert evidence as to what the actual blood-alcohol concentration 
was at the time the alleged offence was committed based on the results of the analysis of 
the sample of blood or breath. In order to take advantage of this presumption, the 
prosecution must establish amongst other things that the breath or blood samples were 
taken not later than two hours after the alleged offence was committed. 

Where, as here, the breath or blood sample is taken more than two hours after the 
commission of the alleged offence, the Crown loses the benefit of the presumption but 
nothing more, provided the officer who demanded the breath or blood samples 
formulated a belief that within the precedjng two hours the accused had committed a 
drinking and driving offence . 

.. .1 do not read the presumption sections (ss. 253(l)(c) and (d)) which are purely 
evidentiary as relating back to the substantive provisions of s. 254(3) of the Code so as 
to require not only that the requisite belief be formulated within two hours of the alleged 
offence, but also that the breath or blood sample demand, let alone the taking of such 
samples, also be done within such two hour period. 

As Macdonald J.A. suggests, it is now settled law that a failure to comply with the provisions 
of s. 258 robs the Crown of the benefit of the presumption therein but nothing more. The 
evidence obtained is still admissible.41 [Emphasis added] [Citations omitted] 

41 R. v. Deruel/e, [1992] 2 S.C.R. 663 at 1,15-18. See also: R. v. St. Pierre, [1995] 1 S.C.R. 791 at 1123-30; R. v. 
Jones, [1976] N.B.J. No. 233 (S.C.A.D.) at 1114-21 ~ R. v. McCarthy, 2013 ONSC 599 at 1118-24; R. v. Newton, 2013 
ONSC 644 at 11,13-15. 
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32. As stated by this Court in Deruelle, evidence obtained in a manner that does not meet the 

requirements of s.258 remains admissible. The unavailability of s. 258 simply requires the Crown 

to prove the offence in some other manner. It follows that the admissibility of the qualified 

technician's opinion is independent of s.258. As observed by Justice MacDonnell in R. v. 

McCarthy: "[the provisions of s.258] are statutory shortcuts, which enable the Crown to dispense 

with viva voce evidence from the person who conducted the tests and with expert evidence 

relating the test results back to the material time .... Section 258 does not deal with the 

admissibility ofbreath samples per se ... '742 

33. There is no issue that qualified technicians use approved scientific instruments that 

generate measurements whereas ORE's use a matrix chart43 to assist in interpreting the collective 

results of the twelve-step drug evaluation. This, however, is a distinction without a difference. 

Parliament has deemed the statutorily prescribed drug evaluation conducted by certified 

evaluating officers to be the scientific tool for determining drug impairment. It follows that the 

admissibility of the test results ought to be governed by the same criteria; both are exceptions to 

the Mohan rule.44 Moreover, a key difference between these two types of testing is one that 

benefits the defence - an approved instrument cannot be cross-examined. In contrast, a ORE 

must testify and can be cross-examined as to how the tests were administered as well as how the 

results were recorded and interpreted. 

42 R. v. McCarthy, supra at mf19-22; R. v. Forsythe, [1973] M.J. No. 65 (C.A.), leave to appeal refd, [2010] 
S.C.C.A. No. 60. 
43 Trial Exhibit D: DRE 12 Step, Appellant's Record, Vol. III, Tab 25, p.211; Trial Exhibit H, Psychophysical Score 
Sheet, Appellant's Record, Vol.lii, Tab 29, p.219. Evidence ofCst. Jellinek, Transcript of December 19,2012, 
Appellant's Record. Vol. II, Tab 16, pp.119· 120, 144-145, 149-150. 
44 R. v. McCarthy, supra at ,,21-22; R. v. Redmond, supra. 



Respondent's Factum 18 Araument 

F. Certified Evaluating Officers are Qualified Experts 

34. The principle of legislative sovereignty supports the acceptance of evaluating officers as 

"qualified experts."45 If any form of a Mohan voir dire is required, it ought to be restricted to 

determining whether the officer is in fact an "evaluating officer" who is "accredited by the 

International Association of Chiefs of Police." Nothing more is required. Indeed, it is arguably 

"an act of supererogation" for a court to "qualify" an officer who is already certified under the 
. 46 statutory reg1me. 

35. An officer who is certified ought to inevitably meet the Mohan requirement of being a 

"qualified expert." Under Mohan,47 a qualified expert is "a witness who is shown to have 

acquired special or peculiar knowledge through study or experience in respect of the matters on 

which he or she undertakes to testify." In addition, the witness must be able and willing to fulfill 

his or her duty to assist the Court.48 Certification in accordance with s. 254.1 of the Criminal 

Code is a legislated accreditation regime. Under this regime, an evaluating officer is defined as a 

"certified drug recognition expert accredited by the International Association of Chiefs of 

Police.'.49 

36. In the instant case, the trial judge rejected Officer Jellinek as a qualified expert under 

Mohan given the lack of evidence that the tests he administered are scientifically based or that 

Officer Jellinek is trained in the science. Notably, under this approach, DRE's are unlikely to ever 

meet the "qualified expert" criterion under Mohan. DRE's are police officers, not scientists. One 

cannot expect, nor does the law require, that DREs possess scientific knowledge or receive 

training in the "science" underlying the statutorily prescribed tests. 

45 Ruth Sullivan, Sullivan on the Construction of Statutes, supra at p.71. 
46 R. v. Frerichs (1981), 15 Alta. L.R. (2d) 394 (C.A.) at 1i14. 6. 
47 R. v. Mohan, supra. at ~27. 
48 White Burgess Langille Inman v. Abboll and Haliburton Co., [20 15] 2 S.C.R. 182 at ~53. 
49 SOR/2008-196. Trial Exhibit B: Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, 
Apppellant's Record, Vol. Ill, Tab 23, p.136. 
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37. It is well established that qualified technicians may offer opinions on matters on which 

they are trained but may lack a scientific understanding. As stated by Lacourciere J.A., for the 

Ontario Court of Appeal, in R. v. Ware: 

The technician is not a chemist or an analyst: he is obviously not competent to express opinions 
or testify as an expert in the area. All that is required of him, in my opinion, is that he state the 
required facts concerning the taking, within the requisite time, of the sample into the approved 
instrument and the result of the chemical analysis so made. Constable Binkley here stated that 
an ampoule marked "potassium dichromate", a yellow alcohol-sensitive solution, as in all his 
breath tests, was used in the approved instrument which, after the usual checks was found to be 
. k" d 50 m wor mg or er . . .. 

38. The approach adopted in Ware is consistent with this Court's decision over a century ago 

in The Canadian Pacific Railway v. Jackson, in which this Court addressed the admissibility of 

opinion evidence based on mortuary tables: 

If a witness called can verify a mortuary table produced in evidence as one in actual use by a 
company dealing in that class of business I do not understand it to be the law that he must possess 
knowledge sufficient to enable him to explain the basis on which the table was prepared or to give 
an opinion worth something as to its reliability of correctness in order to render his evidence, 
quantum valeat, admissible. 51 

39. As with qualified technicians, once certified, "evaluating officers" ought to be permitted 

to express opinions on matters falling within their expertise. The certification process is statutory 

recognition of their expertise. As stated in Re: Criminal Code, by the New Brunswick Court of 

Appeal stated: 

The designation by the Attorney General of New Brunswick of the technician, as being qualified to 
operate the approved instrument, categorizes him in the class of an expert witness competent to give 
opinion evidence in relation to matters pertaining to the analysis of the breath, the approved 
instrument, and the substances and procedures used in the making of a test and of the conclusion to 
be drawn from such a test, including the weight per milligrams of alcohol present in 100 millilitres 
of blood ofthe accused at the time the breath sample is taken. 52 

50 R. v. Ware, supra at r123-24. See also: R. v. Redmond, [1990] O.J. No. 143 (C.A.). 
S I The Canadian Pacific Railway v. Jackson ( 1915), 52 S.C.R. 281 at pp. 291-92. 
52 Re Criminal Code, Sections 222, 224 and 224A, supra. See also: R. v. Delorey (2004), 226 N.S.R. (2d) 59 (C.A.) 
at ,,17-23; R. v. Jewers (1972), 3 N.S.R. (2d) 710 (C.A.) at~ 11-12. 
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40. A case-by-case assessment of a DRE's qualifications and understanding of the underlying 

science as a pre-condition to the admissibility of a DRE's opinion as proof of the offence only 

adds uncertainty and promotes litigation in trial courts across the country. It also creates the risk 

of inconsistent rulings. Impaired driving prosecutions are already over-burdened by technicality 

and will become more so if detailed inquiries are conducted into the training received by certified 

DREs and the science underlying the statutory testing regime. The use of Mohan as a pre

condition of admissibility adds to the long history of efforts to frustrate the effectiveness of the 

impaired driving provisions. As noted by Monnin J.A., for the Manitoba Court of Appeal, in R. v. 

Forsythe: 

This legislation [s.237, now s.258] was enacted by parliament after years of discussion 
and study both in this country and abroad. It is a very salutary piece of legislation with 
great social implication. One has only to consider the massacre on our roads on a long 
weekend and the percentage of alcohol related to these accidents to see how necessary it 
is to have this legislation. Yet one cannot but be struck by the number of undue technical 
arguments that are consistently presented in the courtrooms, all in an obvious attempt to 
avoid the consequences of the legislation; if these technical objections were accepted the 
legislation would be made worthless. 53 

41. If Parliament did not intend for the results of a DRE evaluation to be admissible as proof 

of the offence, there would be no need to mandate that evaluations be conducted by an 

"evaluating officer." Instead, as with all other investigative steps that may be undertaken in a 

drug or alcohol-impaired driving case (i.e. roadside physical coordination tests, approved 

screening device tests), consistency within the legislative scheme as a whole would demand 

that a drug evaluation, be conducted by a "peace officer". 54 On this issue, the Ontario Court 

of Appeal at ~~39-41 of its decision noted the stark contrast in the language found in s.254(3.1) to 

that of s.254(2)( a) of the Criminal Code, which permits compelled physical coordination tests by 

a "peace officer" who has a "reasonable suspicion." Such tests are for purposes of determining if 

53 R. v. Forsythe, supra at 1112 
54 Even a DNA sample may be taken by a peace officer. See: s.487 .056(5) of the Criminal Code. 
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there are grounds to make a further demand. In contrast, a demand for an evaluation must be 

based on reasonable grounds and is for the explicit purpose of determining drug impairment - the 

actus reus of the offence. 55 

42. Under the Appellant's approach and that adopted by the trial judge, the use of a ORE's 

opinion, absent a favourable Mohan ruling, is restricted to providing grounds for a bodily fluid 

sample demand. 56 At trial, an application of this approach resulted in the trial judge erroneously 

concluding that Officer Jellinek's certification was limited to two purposes, namely: (1) 

conducting standard field sobriety tests; and (2) conducting a drug evaluation - the results of 

which could be used to make a further demand for a bodily fluid, but could not be used to satisfy 

the court of proof beyond a reasonable doubt. 57 By so limiting the purpose of Officer Jellinek's 

certification, the trial judge ultimately looked to the results of the bodily fluid sample as the 

determinative piece of evidence and acquitted given the limited evidentiary value of the 

Appellant's urine sample. This is inconsistent with the purpose of bodily samples taken under 

s.254(3 .4) which are intended to confirm the presence of a drug in the driver' s body, not the issue 

of impairment. 58 It is on this issue that the Ontario Court of Appeal referenced the Nova Scotia 

Court of Appeal's decision of R. v. Fogarty. 59 However, as explained by the Ontario Court of 

Appeal,60 the Fogarty decision addresses "a very different issue," namely whether s.lO(b) of the 

Charter is re-engaged when the investigation proceeds from the drug evaluation to a demand for 

a bodily fluid sample. It was in this context that the Nova Scotia Court of Appeal, in obiter, 

observed that the drug evaluation culminates with a bodily sample demand. 

55 Judgment of the Court of Appeal f or Ontario, Appellant's Record, Vol. I, Tab 6, atT'i 39-41. 
56 In his Ruling, the trial judge noted that the defence argued Officer Jellinek's qualifications extended no further 
than his statutory authority to demand and conduct tests. See: Transcript of March 22, 2013, Appellant's Record, 
Vol. I, Tab 3, p.43 . 
57 Ruling, Appellant's Record, Vol. I, Tab 3, pp.48-49; Reasons for Judgment, Appellant' s Record, Vol. I, Tab 4 
pp.73-74. The Court in R. v. Wakewich, 2010 ONCJ 86, a case relied on by the Appellant, adopted a similar 
restrictive approach. 
58 Reasons for Judgment, Transcript of July 15,2013, Appellant' s Record, Vol. I, Tab 4, pp.90-91. 
59 2015 NSCA 6 at ~147-48. 
60 Judgment of the Court of Appeal for Ontario, Appellant's Record, Vol. I, Tab 6, at 1150·55. 
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G. The Mohan Test is Redundant in Light of the Comprehensive Statutory Regime 

43. The Mohan test serves no purpose in circumstances where Parliament has approved the 

administration of prescribed tests by certified officers. The impaired driving provisions of the 

Criminal Code are complete and comprehensive.61 The enactment of a complete code can oust 

the application of any common law rule, particularly if the common law no longer serves any 

useful purpose.62 That is this case. Specifically, the Mohan rule serves no purpose in this context 

other than creating uncertainty and prolix litigation. This is best illustrated by the fact that the 

approach adopted by the trial judge in this case is likely to invariably result in an exclusion of 

ORE opinion evidence as proof of the offence.63 Accordingly, while this Court recognized, in the 

recent decision of R. v. D.L. W, 64 that the common law plays an important role in informing the 

context in which legislation is enacted and operates, principles of statutory interpretation 

recognize that the common law can be displaced if it frustrates the legislative purpose or no 

longer serves any useful purpose in the face of comprehensive legislation.65 

44. The Mohan test was developed in the context of a case involving "novel science" 

requiring "special scrutiny." Under Mohan, in determining admissibility courts must apply a four

part threshold test and also exercise a "gatekeeper function" which requires a case-specific cost

benefit analysis.66 Parliament could not have intended that the Mohan test and its gate-keeper 

function would be used to look beyond an officer's ORE certification as to do so subjects OREs 

to the risk of inconsistent rulings concerning their expertise. 

61 R. v. Charette, supra at ~38. 
62 Ruth Sullivan, Sullivan on the Construction of Statutes, supra at pp.547-557. 
63 Reasonsforludgment, Appellant's Record, Vol. I, Tab 4, p.72. 
64 R. v. D.L. w., 2016 sec 22 at'dt4. 
65 Ruth Sullivan, Sullivan on the Construction of Statutes, supra at pp.547-557. 
66 R. v. Mohan, supra at p.25; White Burgess Langille Inman v. Abbott and Haliburton Co.,supra at f~l4-24; R. v. 
Abbey, [2009] O.J. No. 3534 (C.A.) at 73-95; R. v. Trochym, [2007] l S.C.R. 239 at n24, 27·37, 54. 
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45. In this case, there was no issue that Officer Jellinek's testimony met three of the four 

Mohan criteria, namely: relevance, necessity and the absence of any exclusionary rule.67 In 

excluding Officer Jellinek's opinion on grounds that he was not a "properly qualified expert," the 

trial judge used Mohan to second-guess a statutory science-based regime. In effect, the trial judge 

treated the ORE program as a "novel science." In searching for scientific validity of the ORE 

program, the trial judge applied too high a standard. As stated by Doherty J.A., for the Ontario 

Court of Appeal, in R. v. Abbey "scientific validity is not a condition precedent to the 

admissibility of expert opinion evidence." Rather, instead of test results, experts commonly refer 

to specialized knowledge gained through experience and specialized training in the relevant field. 

Consequently, to test their reliability based on scientific validity "is to attempt to place the 

proverbial square peg into the round hole."68 

46. By importing Mohan into this regime, the Appellant's approach invites trial courts across 

the country, absent a constitutional challenge, to second-guess and reject the science underlying 

the evaluation tests and the certification of evaluating officers; both of which were carefully 

considered and approved by Parliament in enacting the regime. As explained by then Justice 

Minister Nicholson before the Standing Committee on Justice and Human Rights: 

Canada is actually behind some countries, including the United States, in this particular field. 
Since 1984, for instance, the National Highway Traffic Safety Administration in the United 
States has supported a drug recognition expert training program, which was initially developed by 
the Los Angeles, California, police department. DRE training has been validated through both 
laboratory and field studies conducted by John Hopkins University. 

In 1987, the highway safety committee of the International Association of Chiefs of Police was 
requested by the NHTSA to participate in the development of a national expansion of drug 
recognition experts, as well as to oversee certifying of the OREs. It took until 1992 for all the 
work to be done on the first set of IACP standards to be adopted. Those standards have been 
revised over the years based on the advice of medical and other experts. 

67 Ruling, Transcript of March 22, 2013, Appellant's Record, Vol. I; Tab 3, p.46; Reasons for Judgment at Trial, 
Transcript of July 15, 2013, Appellant's Record, Vol. J Tab 4, pp.74-75. 
68 R. v. Abbey, supra at 11109, 130. 
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In Canada, ORE-certified officers only use DRE where a suspect voluntarily participates in the 
testing. Once our legislation authorizing police to make DRE demands is in place, we expect 
Canada to continue to look to the IACP process to ensure we are always using the most up-to
date, scientifically validated practices and procedures ... 69 

[Emphasis added) 

47. Any challenge to the science underlying prescribed tests or the training received as part 

of a ORE's certification process is an indirect attack on the constitutionality of the statutory 

regime but without the necessary Notice of a constitutional challenge. The Appellant's 

approach is similar to one rejected by this Court in R. v. Moreau. 70 In Moreau, the accused, 

who had a blood alcohol concentration of 90 milligrams of alcohol in 100 millilitres of blood, 

sought to rely upon expert evidence attesting to Borkenstein Breathalysers having a possible 

margin of error of approximately 10 milligrams. A majority of this Court found that this was 

not evidence to the contrary. In so concluding, the majority noted that to find otherwise would 

render the offence of "over 80" never "fully enforceable," a result that would clearly frustrate 

Parliament's intent in creating the offence. In allowing the Crown appeal, Beetz J., for the 

majority stated: 

. . . in my opinion, no evidence is "evidence to the contrary" when its only effect is to 
demonstrate in general terms the possible uncertainty of the elements of the scheme or the 
inherent fallibility of instruments which are approved under statutory authority.71 

* * * 
I think the assimilation of instruments approved under statutory authority to ordinary 
instruments amounts to an error in law. It seems to me that when Parliament provided for 
the analysis of breath samples by way of approved instruments, it was aware of the 
limitations inherent in all instruments. Parliament must be taken to have made allowance 
for these limitations in the provisions relating to the approval of certain kinds of 
instruments as well as in those setting the highest permissible level of alcohol in the blood 
at 80 milligrams in 100 millilitres ofblood.72 

69 Trial Exhibit C: Hansard Excerpts, Appellant's Record, Vol. Ill, Tab 24 at p. l44. 
70 R. v. Moreau, supra at 271-273 . 
71 Ibid. at 272. 
72 Ibid. at 273. 
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48. The concerns expressed by this Court in Moreau are applicable in this case. 

Specifically, by excluding a DRE's opinion evidence as proof of the offence absent a Mohan 

voir dire, Parliament's intent to create an effective enforcement regime for the offence drug

impaired driving is frustrated. The Appellant's approach invites courts to conduct inquiries that 

go behind the DRE's certification and the prescribed tests which, as with approved 

instruments, Parliament must have been satisfied were capable of scientifically determining 

drug impairment. 

49. Any doubt concerning Parliament's intent to allow for the admission of a DRE's opinion 

without a qualifying voir dire, is addressed in s.320.32(6) of Bill C-73. Bill C-73, which had its 

first reading two days before the Ontario Court of Appeal released its decision in this case. It 

reads as follows : 

An evaluating officer' s opinion relating to the impairment, by a type of drug that they 
identified, or by a combination of alcohol and that type of drug, of a person's ability to 
operate a conveyance is admissible in evidence without qualifying the evaluating officer 
as an expert. 73 

This provision is now set out ins. 320.32(6) of Bill C-226, a Private Member's Bill, which had 

its first reading on February 23, 2016. On June 9, 2016, after its second reading, Bill C-226 was 

referred to the Standing Committee on Public Safety and National Security.74 

50. Finally, the ability of DREs to inform the court of any conclusions drawn from the drug 

evaluation without having to satisfy any threshold test of admissibility under Mohan, does not 

impede an accused's right to vigorously challenge the weight ofthis evidence by questioning the 

manner in which the tests were administered as well as the accurate recording and/or 

73 Bill C-73, An Act to amend the Criminal Code (offences in relation to conveyances) and the Criminal Records 
Act and to make consequential amendments to other Acts, 2nd Sess., 4151 Pari., 2013-2014-2015. 
74 Bill C-226, An Act to amend the Criminal Code (offences in relation to conveyances) and the Criminal Records 
Act and to make consequential amendments to other Acts, l" Sess., 42nd Pari., 2015-2016. 
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interpretation of the results. As with the trial judge at the Appellant's first trial, who admitted 

Officer Jellinek's opinion evidence without a Mohan voir dire, courts may well choose to 

attribute little weight to such evidence for a myriad of reasons. 

ISSUE 2: LAY OPINIONS ON DRUG IMPAIRMENT ARE ADMISSIBLE UNDER R. v. GRAAT 

A. Courts Have Extended the Graat Principle to a Drug-Impaired Ability to Drive 

51 . More than thirty years ago in the decision of Graat, this Honourable Court determined 

that a non-expert witness can offer an opinion on an accused's alcohol impaired ability to drive. 

Such an opinion was considered a natural extension of the ability of ordinary witnesses to express 

opinions on whether a person is drunk: both are matters of common knowledge and experience, 

not science. As explained by Dickson J. (as he then was) for this Court: 

It is well established that a non-expert witness may give evidence that someone was intoxicated, 
just as he may give evidence of age, speed, identity or emotional state. This is because it may be 
difficult for the witness to narrate his factual observations individually. Drinking alcohol to the 
extent that one' s ability to drive is impaired is a degree of intoxication, and it is yet more 
difficult for a witness to narrate separately the individual facts that justify the inference .... 

It has long been accepted in our law that intoxication is not such an exceptional condition as 
would require a medical expert to diagnose it. An ordinary witness may give evidence of his 
opinion as to whether a person is drunk. Th is is not a matter where scientific, technical, or 
specialized testimony is necessary in order that the tribunal properly understands the relevant 
facts. Intoxication and impairment of driving ability are matters which the modern jury can 
intelligently resolve on the basis of common ordinary knowledge and experience. The guidance 
of an expert is unnecessary. 

If that be so it seems illogical to deny the court the help it could get from a witness' opinion as to 
the degree of intoxication, that is to say whether the person's ability to drive was impaired by 
alcohol. . . . Whether or not the evidence given by police or other non-expert witnesses is 
accepted is another matter. The weight of the evidence is entirely a matter for the judge or judge 
and jury. The value of opinion will depend on the view the court takes in all the circumstances.75 

75 R. v. Graat, supra at 837-838. 
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52. Since Graat, other courts have extended its application to cases involving drug-impaired 

driving. For instance, in R. v. Polturak, the Alberta Court of Appeal found: 

We turn next to the Appellant's primary contention. Both arresting officers testified as to their 
experience in narcotics control and that they observed the Appellant's driving pattern before his 
arrest as well as his demeanor immediately following. They described in particular detail his 
behaviour following apprehension. One gave as his opinion that the Appellant's ability to drive 
was impaired by "the combination of either alcohol, drugs or together". The other concluded that 
he was "under the influence of drugs". 

We all agree that the acceptability of this type of evidence of a non-expert is within the rationale 
of the decision of the Supreme Court of Canada in Graat v. The Queen. That decision should, in 
our view, not be confined only to situations involving impairment by alcohol as suggested by 
counsel for the Appellant. In that decision Dickson, C.J.C. approved the statement of Howland, 
C.J ., Ontario Court of Appeal, wherein he pointed out that "to testify that a person is impaired is 
really tantamount to saying 'I don't think that he should have been driving"'. And that is a subject 
"about which most people should be able to express an opinion from their ordinary day-to-day 
experience of life".76 [Emphasis added] [Citations omitted] 

53. The Appellant, at ~~63 and 64 of his factum, seeks to distinguish the instant case from 

that of Polturak on the basis that in Polturak the officers witnessed the accused's driving and his 

demeanour at the time of the arrest. In contrast, most of Officer Jellinek's observations were 

made post-arrest, including during the DRE evaluation. This distinction is of no consequence. 

Notably, in Graat, this Court found that the lay opinion of a booking desk sergeant was 

admissible absent any driving observations. In Graat, the booking sergeant's opinion on the issue 

of an alcohol-impaired driving ability was based on observations of Mr. Graat walking and 

standing at the station. Further, as noted in R. v. Newton,71 "circumstantial evidence of 

impairment often concerns observations made subsequent to the time when the offence was 

alleged to have been committed." 

54. The decision of R. v. Henri8 is another instance in which Graat was extended to a 

76 R. v. Po/turak ( 1988), 61 Alta. L.R. (2d) 306 (C.A.). 
77 R. v. Newton, 2013 ONSC 644 at 115. 
78 2013 ONSC 1214. See also: R. v. Gi/bret, 2015 SKPC 37 at 159; R. v. Oum, supra at 116-9. 
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drug-impaired driving case. In Henry, in upholding the admission of lay opinion by police 

officers, Me Watt J. stated: 

[The trial judge] relied on the evidence of police officers who testified about, and 
who were familiar with, the symptoms of the consumption of stimulants such as 
cocaine and caffeine. Any reference by the judge to these symptoms being "well 
known" referred to the experience of these officers. 

Third, it was not necessary for the Crown to call expert evidence in this case to 
prove the appellant was impaired. It has been a long accepted practice that a trial 
judge is entitled to rely on the evidence of lay people in deciding this issue [Gram 
[sic] v. The Queen and that is all the judge did when she relied on the civilian, 
police and the appellant's evidence to find that Mr. Henry was driving while his 
ability to do so was impaired by caffeine. [Citation omitted] 

55. Applying this reasoning to the instant case, Officer Jellinek ought to have been permitted 

to testify as to whether he observed any indicia which led him to form an opinion that the 

Appellant had a drug-impaired ability to drive (e.g. physical coordination, bloodshot eyes, 

manner of speech, response time, attentiveness, judgment). Indeed, the admission of such an 

opinion is consistent not only with this Court's decision of Graat, but also with more recent 

authority. Specifically, in R. v. MacKenzie, 79 this Court, in considering the sufficiency of grounds 

for a vehicle search by a sniffer dog, recognized the ability of some police officers, who are not 

ORE's, to identify behaviour and physical indicia associated with drug use based on their training 

and experience. As stated by Moldaver J., for a majority of this Court: 

Police officers need not be trained pharmacologists or toxicologists or medical doctors 
before they can give evidence on the factors that their training and experience has taught 
them provide reasonable grounds to suspect that someone is engaged in the use of drugs. 
As Richards J.A. (as he then was) observed in Yeh with respect to the recognition of 
drug use symptoms: 

... it should be underlined that, in order to take into account a police officer's training 
or experience in these sorts of matters, it is not necessarv that the officer have the 

79 2013 sec 50 at,,9-17, 55-67,80. 
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qualifications of an "expert" in the teclmical sense of being someone entitled to give 
opinion evidence. [Emphasis added by this Court in MacKenzie] 

Granted, the ability to detect the symptoms of drug use "is not the kind of skill one 
would readily expect a police officer to pick up outside of a formal training or 
educational session" (Yeh, at para. 56). But there was such training in this case. 
Accordingly, it would be a mistake to place emphasis on the fact that {the arresting 
officer/ was not qualified as a "drug recognition expert".80 [Emphasis added] 

56. The recognition in MacKenzie that non-DRE officers may offer opinion evidence on drug 

use based on their training and experience supports the admission of Officer Jellinek's opinion 

given his knowledge of and experience in dealing with persons who are under the influence of 

drugs and alcohol. This is distinct from any conclusions based on the drug evaluation itself which 

relies in part on tests that require some scientific analysis. 

B. A DRE's General Observations differ from Opinions Based on Scientific Test Results 

57. At ~62 of his factum, the Appellant argues that permitting Officer Jellinek to express a lay 

opinion on the issue of drug impairment allows "the Crown to perform a complete end run 

around the Trial Judge's earlier ruling on the voir dire." As stated at ~65 of the Appellant's 

factum, this argument is premised on the assertion that lay opinion and expert opinion are 

"mutually exclusive" such that it is "one or the other, not both." This assertion, however, fails to 

recognize the difference between an opinion based on the science of testing for drug impairment 

and an opinion based on observed known indicia of impairment. 

58. Undoubtedly, a DRE has specialized training. By conducting and then examining the 

results of the twelve-step drug evaluation using the matrix chart,81 the DRE will generally identify 

80 R. v. MacKenzie, supra at 157. 
81 Trial Exhibit D, Appellant's Record, VoL III, Tab 25, p.2ll. The identification ofthe drug is not an element of 
the offence. The seven categories of drugs listed on the matrix chart are: Central Nervous System [CNS] 
Depressants; CNS Stimulants; Inhalants; Hallucinogens, Cannabis; Narcotic Analgesics; and, Dissociative 
Anesthetics. 
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which of the seven categories of drugs has caused the observed impairment. This is distinct from 

an opinion based on observations of a detainee. For instance, as illustrated by the Graat decision, 

police and civilian witnesses who testify in alcohol-impaired driving cases routinely offer lay 

opinions based on their observations which may or may not include abnormal driving. The 

admission of such non-expert opinion does not preclude the Crown from also adducing expert 

opinion evidence on the issue of impairment such as that given by a toxicologist who likely lacks 

any factual involvement in the case but can offer an opinion based on breath test results. 

Consequently, the fact that a witness is permitted to provide a lay opinion on the issue of 

impairment does not foreclose that witness, or another, from providing an expert opinion on the 

same issue, assuming they are qualified to do so. In these circumstances, "lay" opinion and 

"expert" opinion are not "mutually exclusive". 

59. Graat recognizes that a witness who has made personal observations may testify in the 

form of an opinion, where such an opinion is a concise summation of his or her factual 

observations. 82 As stated by this Honourable Court in Graat, "there is little, if any virtue, in any 

distinction resting on the tenuous, and frequently false, antithesis between fact and opinion." It is 

submitted that impairment, regardless of its cause, falls into this category. Indeed, in R. v. Cox, 83 

Chief Justice Harvey, for the Alberta Court of Appeal, recognized that: "observance of the person 

charged as to which anyone can speak" may well determine the issue of impairment "perhaps 

with greater certainty than by any conclusions from the percentage of alcohol in the blood." 

60. Accordingly, there ought to be no issue as to the admission of lay opinion as it relates to 

an impaired ability to drive. Whether a lay witness can go further and express an opinion as to its 

cause will depend on the circumstances of each particular case (e.g. odour of substance, 

circumstantial evidence of consumption, the witness's familiarity with the substance and its 

82 R. v. Groat, supra. 
83 R. v. Cox, [1948] A.J. No. 33 (Aita.C.A.) at ~0. 
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effects, warning labels). Indeed, prior to the enactment of s.254(3.1), drug-impaired driving 

prosecutions relied on the admission of lay opinions by police officers as well as, in some cases, 

expert evidence describing the effects of the drug and linking it to the observed symptoms. 84 

61. In the instant case, it is submitted that the summary conviction appeal justice correctly 

found that Officer Jellinek ought to have been permitted to express an opinion based on his 

observations of the Appellant during the more than two hours the Appellant was in his custody. 

Officer Jellinek's opinion, combined with the other evidence, provided overwhelming evidence 

that a drug had caused "any degree of impairment from slight to great"85 of the Appellant's 

driving ability. In fact, aside from Officer Jellinek's opinion, the evidence included: the 

Appellant's admission that he consumed marijuana and Xanax in the preceding twelve hours; Dr. 

Mayer's expert evidence as to the impairing effects of THC on reaction time, coordination and 

judgment; the urinalysis results confirming the presence of not only THC but also cocaine and 

Alprazolam; the testimony of Cst. Tennant as to the extreme indicia of impairment displayed by 

the Appellant at the scene of his arrest; the evidence of the two civilians who witnessed the 

Appellant's poor driving; and, the ruling out of alcohol or a medical condition as the cause of the 

observed impairment. 

62. Finally, the evolving nature of the common law supports the extension of Graat to the 

issue of a drug-impaired ability to drive. The common law is not static. It must evolve to 

recognize and reflect societal changes. The prevalence of drug use in modem times, including the 

84 See, for example: R. v. Marionchuk, (1978] S.J. No. 299 (C.A.) at 13; R. v. Greenwood, 2010 ONSC 912 at 1111-
17, 40-41. If the drugs consumed are medicinal, courts have found expert evidence essential to relate the effects of 
the drug to the observed symptoms: See, for example: R. v. Kurgan, [1987] O.J. No. 2436 (Dist.Ct.) at ,9-11. 
85 R. v. Stellato [1993] O.J. No. 18 (C.A.) at 114, afrd [1994] 2 S.C.R. 478n; R. v. Henry, 2014 ONSC 4115 at 
~~43-44, leave denied [2014] O.J. No. 3989 (C.A.) at ~14-6. 
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federal government's proposal to legalize marijuana use, is reflective of it, and its effects, being a 

matter within common knowledge and experience. To confine Graat to alcohol impairment, as 

the trial judge did in this case, stunts the growth of the common law in this area. Indeed, more 

than fifty years ago, albeit in a different context, this Court in R. v. Kinl6 observed that 

impairment by alcohol and illicit drugs are matters of "common experience." 

86 R. v. King, [ 1962) S.C.R. 746 at 764. The issue in King was whether the accused had the requisite mens rea for 
the offence of drug impaired driving if he lacked knowledge of the impairing effects of an injection he received from 
his dentist. 
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PART IV 

COSTS 

63. The Respondent does not seek costs of this application. 

PARTY 

ORDER SOUGHT 

64. It is respectfully submitted that the appeal be dismissed. 

Costs and Order Sought 

ALL OF WHICH is respectfully submitted this gth day of July, 2016 by: 

The Attorney General for the Province of Ontario 
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milligrams of alcohol m one hundred millilitres of 
blood. 

For greater certainty 
(2) For greater certainty, the reference to impairment by 
alcohol or a drug in paragraph (l)(a) includes impair
ment by a combination of alcohol and a drug. 
R.S . 1985, c. C-46, o. 253; R.S .. 191l5, c. 27 llot Supp.l. o. 36. c. 32 (4th Supp t, s 59; 
2008. c. 6, • . 18. 

Definitions 

254 (1) In this section and sections 254.1 to 258.1, 

analyst means a person designated by the Attorney Gen
eral as an analyst for the purposes of section 258; (ana· 
lyste) 

approved container means 

(a) in respect of breath samples, a container of a kind 
that is designed to receive a sample of the breath of a 
person for analysis and is approved as suitable for the 
purposes of section 258 by order of the Attorney Gen
eral of Canada, and 

(b) in respect of blood samples, a container of a kind 
that is designed to receive a sample of the blood of a 
person for analysis and is approved as suitable for the 
purposes of section 258 by order of the Attorney Gen
eral of Canada; (con tenant approuve) 

approved instrument means an instrument of a kind 
that is designed to receive and make an analysis of a sam
ple of the breath of a person in order to measure the con
centration of alcohol in the blood of that person and is 
approved as suitable for the purposes of section 258 by 
order of the Attorney General of Canada; (alcootest ap
prouve) 

approved screening device means a device of a kind 
that is designed to ascertain the presence of alcohol in 
the blood of a person and that is approved for the pur
poses of this section by order of the Attorney General of 
Canada; (appareil de detection approuve) 

evaluating officer means a peace officer who is qualified 
under the regulations to conduct evaluations under sub
section (3 .1); (agent evaluateur) 

qualified medical practitioner means a person duly 
qualified by provincial law to practise medicine; (mede
cin qualifie) 

qualified technician means, 
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b) lorsqu'il a consomme une quantite d'alcool telle 
que son alcoolemie depasse quatre-vingts milli
grammes d'alcool par cent millilitres de sang. 

Precision 
(2) II est entendu que l'alinea (l)a) vise notamment le 
cas ou Ia capacite de conduire est affaiblie par l'effet com
bine de l'alcool et d'une drogue. 
L.A. (19851, ch. C-46, ort. 253; LA. L198SJ, ch. 27 11"' oupp'.~ ort. 36, ch. 32 (4° ouppL], 
art. 59; 2008, ch. 6, art. 18. 

Definitions 

254 (1) Les definitions qui suivent s'appliquent au pre
sent article et aux articles 254.1 a 258.1. 

agent eva/uateur Agent de Ia paix qui possede les quali
tes prevues par reglement pour effectuer des evaluations 
en vertu du paragraphe (3.1). (evaluating officer) 

alcootest approuve Instrument d'un type destine a re
cueillir un echantillon de l'haleine d'une personne et a en 
faire I' analyse en vue de determiner l'alcoolemie de cette 
personne et qui est approuve pour !'application de !'ar
ticle 258 par un arrete du procureur general du Canada. 
(approved instrument) 

analyste Personne designee comme analyste par le pro
cureur general pour l'application de !'article 258. (ana
lyst) 

appareil de detection approuve Instrument d'un genre 
conr;u pour deceler Ia presence d'alcool dans le sang 
d'une personne et approuve pour !'application du present 
article par un arrete du procureur general du Canada. 
(approved screening device) 

contenant approuve Seton le cas : 

a) contenant d'un type destine a recueillir un echan
tillon de l'haleine d'une personne pour analyse et qui 
est approuve com me contenant approprie pour !'appli
cation de !'article 258 par un arrete du procureur gene
ral du Canada; 

b) contenant d'un type destine a recueillir un echan
tillon de sang d'une personne pour analyse et qui est 
approuve pour l'application de l'article 258 par un ar
rete du procureur general du Canada. (approved con
tainer) 

medecin qua/ifie Personne qui ale droit d'exercer Ia me
decine en vertu des lois de Ia province. (qualified medi
cal practitioner) 

technicien qua/ifie 

A jour ou 6 juin 2016 
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(a) in respect of breath samples, a person designated 
by the Attorney General as being qualified to operate 
an approved instrument, and 

(b) in respect of blood samples, any person or person 
of a class of persons designated by the Attorney Gen
eral as being qualified to take samples of blood for the 
purposes of this section and sections 256 and 258. 
(technicien qualifie) 

Testing for presence of alcohol or a drug 

(2) If a peace officer has reasonable grounds to suspect 
that a person has alcohol or a drug in their body and that 
the person has, within the preceding three hours, operat
ed a motor vehicle or vessel, operated or assisted in the 
operation of an aircraft or railway equipment or had the 
care or control of a motor vehicle, a vessel, an aircraft or 
railway equipment, whether it was in motion or not, the 
peace officer may, by demand, require the person to com
ply with paragraph (a), in the case of a drug, or with ei
ther or both of paragraphs (a) and (b), in the case of alco
hol: 

(a) to perform forthwith physical coordination tests 
prescribed by regulation to enable the peace officer to 
determine whether a demand may be made under 
subsection (3) or (3.1) and, if necessary, to accompany 
the peace officer for that purpose; and 

(b) to provide forthwith a sample of breath that, in the 
peace officer's opinion, will enable a proper analysis to 
be made by means of an approved screening device 
and, if necessary, to accompany the peace officer for 
that purpose. 

Video recording 
(2.1) For greater certainty, a peace officer may make a 
video recording of a performance of the physical coordi
nation tests referred to in paragraph (2)(a). 

Samples of breath or blood 
(3) If a peace officer has reasonable grounds to believe 
that a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
section 253 as a result of the consumption of alcohol, the 
peace officer may, by demand made as soon as practica
ble, require the person 

(a) to provide, as soon as practicable, 

(I) samples of breath that, in a qualified techni
cian's opinion, will enable a proper analysis to be 
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a) Dans le cas d'un echantillon d'haleine, toute per
sonne designee par le procureur general comme etant 
qualifiee pour manipuler un alcootest approuve; 

b) dans le cas d'un echantillon de sang, toute per
sonne designee par le procm·eur general, ou qui fait 
partie d'une categorie designee par celui-ci, comme 
etant qualifiee pour prelever un echantillon de sang 
pour I' application du present article et des articles 256 
et 258. (qualified technician) 

Controle pour verifier Ia presence d'alcool ou de 
drogue 
(2) L'agent de Ia paix qui a des motifs raisonnables de 
soupc;onner qu'une personne a dans son organisme de 
l'alcool ou de Ia drogue et que, dans les trois heures pre
cedentes, elle a conduit un vehicule - vehicule a moteur, 
bateau, aeronef ou materiel ferroviaire - ou en a eu Ia 
garde ou le controle ou que, s'agissant d'un aeronef ou de 
materiel ferroviaire, elle a aide a le conduire, le vehicule 
ayant ete en mouvement ou non, peut lui ordonner de se 
soumettre aux mesures prevues a l'alinea a), dans le cas 
ou i1 soupc;onne Ia presence de drogue, ou aux mesures 
prevues a l'un ou I' autre des alineas a) et b), ou aux deux, 
dans le cas ou il soup~onne Ia presence d'alcool, et, au be
so in, dele suivre a cette fin : 

a) subir immediatement les epreuves de coordination 
des mouvements prevues par reglement afin que 
]'agent puisse decider s'il y a lieu de donner l'ordre 
prevu aux paragraphes (3) ou (3.1); 

b) foumir immediatement l'echantillon d'haleine que 
celui-ci estime necessaire a Ia realisation d'une analyse 
convenable a I' aide d'un appareil de detection approu
ve. 

Enregistrement video 
(2.1) I1 est entendu que I' agent de Ia paix peut proceder a 
]'enregistrement video des epreuves de coordination des 
mouvements ordonnees en vertu de l'alinea (2)a). 

Prelevement d'echantillon d'halelne ou de sang 
(3) L'agent de Ia paix qui a des motifs raisonnables de 
croire qu'une personne est en train de commettre, ou a 
commis au cours des trois heures precedentes, une in
fraction prevue a I' article 253 par suite d'absorption d'al
cool peut, a condition de le faire dans les meilleurs delais, 
lui ordonner : 

a) de lui fournir dans les meilleurs delais les echan
tillons suivants : 

(i) soit les echantillons d'haleine qui de l'avis d'un 
technicien qualifie sont necessaires a une analyse 
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made to determine the concentration, if any, of 
alcohol in the person's blood, or 

(ii) if the peace officer has reasonable grounds to 
believe that, because of their physical condition, the 
person may be incapable of providing a sample of 
breath or it would be impracticable to obtain a sam
ple of breath, samples of blood that, in the opinion 
of the qualified medical practitioner or qualified 
technician taking the samples, will enable a proper 
analysis to be made to determine the concentration, 
if any, of alcohol in the person's blood; and 

(b) if necessary, to accompany the peace officer for 
that purpose. 

Evaluation 
,3. 1) If a peace officer has reasonable grounds to believe 
that a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
paragraph 253(l)(a) as a result of the consumption of a 
drug or of a combination of alcohol and a drug, the peace 
officer may, by demand made as soon as practicable, re
quire the person to submit, as soon as practicable, to an 
evaluation conducted by an evaluating officer to deter
mine whether the person's ability to operate a motor ve
hicle, a vessel, an aircraft or railway equipment is im
paired by a drug or by a combination of alcohol and a 
drug, and to accompany the peace officer for that pur
pose. 

Video recording 
(3.2) For greater certainty, a peace officer may make a 
video recording of an evaluation referred to in subsection 
(3.1). 

Testing for presence of alcohol 
(3.3) If the evaluating officer has reasonable grounds to 
suspect that the person has alcohol in their body and if a 
demand was not made under paragraph (2)(b) or subsec
tion (3), the evaluating officer may, by demand made as 
soon as practicable, require the person to provide, as 
soon as practicable, a sample of breath that, in the evalu
ating officer's opinion, will enable a proper analysis to be 
made by means of an approved instrument. 

Samples of bodily substances 
(3.41 If, on completion of the evaluation, the evaluating 
officer has reasonable grounds to believe, based on the 
evaluation, that the person's ability to operate a motor 
vehicle, a vessel, an aircraft or railway equipment is im
paired by a drug or by a combination of alcohol and a 
drug, the evaluating officer may, by demand made as 
soon as practicable, require the person to provide, as 
soon as practicable, 
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convenable permettant de determiner son alcoole
mie, 

(ii) soit les echantillons de sang qui, de l'avis du 
technicien ou du medecin qualifies qui effectuent le 
prelevement, sont necessaires a une analyse conve
nable permettant de determiner son alcoolemie, 
dans le cas ou I' agent de Ia paix a des motifs raison
nables de croire qu'a cause de l'etat physique de 
cette personne elle peut etre incapable de fournir 
un echantillon d'haleine ou le prelevement d'un tel 
echantillon serait difficilement realisable; 

b) de le suivre, au besoin, pour que puissent etre pre
Jeves les echantillons de sang ou d'haleine. 

Evaluation 
(3.1) L'agent de Ia paix qui a des motifs raisonnables de 
croire qu'une personne est en train de commettre, ou a 
commis au cours des trois heures precedentes, une in
fraction prevue a l'alinea 253(1 )a) par suite de l'absorp: 
tion d'une drogue ou d'une combinaison d'alcool et de 
drogue peut, a condition dele faire dans les meilleurs de
lais, lui ordonner de se soumettre dans les meilleurs de
lais a une evaluation afin que l'agent evaluateur verifie si 
sa capacite de conduire un vehicule a moteur, un bateau, 
un aeronef ou du materiel ferroviaire est affaiblie par 
suite d'une telle absorption, et de le suivre afin qu'il soit 
procede a cette evaluation. 

Enregistrement video 
(3.2) 11 est entendu que I' agent de Ia paix peut proceder a 
)'enregistrement video de l'evaluation visee au para
graphe (3 .I). 

Controle pour verifier Ia presence d'alcool 
(3.3) Dans le cas ou aucun ordre n'a ete donne en vertu 
de l'alinea (2)b) ou du paragraphe (3), )'agent evaluateur, 
s'il a des motifs raisonnables de soupc;onner Ia presence 
d'alcool dans J'organisme de Ia personne, peut, a condi
tion dele faire dans Ies meilleurs delais, ordonner a celle
ci de lui fournir dans les meilleurs delais l'echantillon 
d'haleine qu'il estime necessaire a Ia realisation d'une 
analyse convenable a I' aide d'un alcootest approuve. 

Prelevement de substances corporelles 
(3.4) Une fois l'evaluation de Ia personne completee, 
l'agent evaluateur qui a, sur le fondement de cette eva
luation, des motifs raisonnables de croire que Ia capacite 
de celle-ci de conduire un vehicule a moteur, un bateau, 
un aeronef ou du materiel ferroviaire est affaiblie par l'ef
fet d'une drogue ou par l'effet combine de l'alcool et 
d'une drogue peut, a condition de le faire dans les 
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(a) a sample of either oral fluid or urine that, in the 
evaluating officer's opinion, will enable a proper anal
ysis to be made to determine whether the person has a 
drug in their body; or 

(b) samples of blood that, in the opinion of the quali
fied medical practitioner or qualified technician taking 
the samples, will enable a proper analysis to be made 
to determine whether the person has a drug in their 
body. 

Condition 
{41 Samples of blood may be taken from a person under 
subsection (3) or (3.4) only by or under the direction of a 
qualified medical practitioner who is satisfied that taking 
the samples would not endanger the person's life or 
health. 

Failure or refusal to comply with demand 
(5) Everyone commits an offence who, without reason
able excuse, fails or refuses to comply with a demand 
made under this section. 

Only one determination of guilt 
(6) A person who is convicted of an offence under sub
section (5) for a failure or refusal to comply with a de
mand may not be convicted of another offence under that 
subsection in respect of the same transaction. 
R.S •• 1985, c. C_.6, a. 254; R.S., 1985, c. 27 llrt Supp,J, a. 36, c. 1 14th Supp.L ss. 14, 
t 81FI, c. 3214th Supp.), o. 60; 1999, c. 32, 1. 21Preomble l: 2008. c. 6, 1. 19. 

Regulations 
254.1 (1) The Governor in Council may make regula
tions 

(a) respecting the qualifications and training of evalu
ating officers; 

(b) prescribing the physical coordination tests to be 
conducted under paragraph 254(2)(a); and 

(c) prescribing the tests to be conducted and proce
dures to be followed during an evaluation under sub
section 254(3.1 ). 
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meilleurs delais, lui ordonner de se soumettre dans les 
meilleurs delais aux mesures suivantes : 

a) soit le prelevement de l'echantillon de liquide buc
cal ou d'urine qui, de l'avis de l'agent evaluateur, est 
necessaire a une analyse convenable permettant de 
determiner Ia presence d'une drogue dans son orga
nisme; 

b) so it le prelevement des echantillons de sang qui, de 
l'avis du technicien ou du medecin qualifies qui effec
tuent le prelevement, sont necessaires a une analyse 
convenable permettant de determiner Ia presence 
d'une drogue dans son organisme. 

Limite 
(4) Les echantillons de sang ne peuvent etre preleves 
d'une personne en vertu des paragraphes (3) ou (3.4) que 
par un medecin qualifie ou sous sa direction eta la condi
tion qu'il soit convaincu que ces prelevements ne 
risquent pas de mettre en danger la vie ou la sante de 
cette personne. 

Omission ou refus d'obtemperer 
(5) Commet une infraction quiconque, sans excuse rai
sonnable, omet ou refuse d'obtemperer a un ordre donne 
en vertu du present article. 

Une seule declaration de culpabilite 
(6) La personne declaree coupab\e d'une infraction pre
vue au paragraphe (5) a la suite du refus ou de I' omission 
d'obtemperer a un ordre ne peut etre declaree coupable 

·" d'une autre infraction prevue a ce paragraphe concernant 
la meme affaire. 
L.R. 119851, ch. C-46, art 254; L.R. 119851. ch. 27 11"' auppl.), art. 36, ch. 1 14• oupptl, 
art. 14 e1 181F}, ch. 32 14° ous>pl.), 1rt. 60; 1999, ch. 32, art. 21pr'-mbulel; 2008, ch. 6, 
lrt. 19. 

Reglements 
254.1 (1) Le gouverneur en conseil peut, par regle
ment: 

a) regir les qualites et Ia formation requises des 
agents evaluateurs; 

b) etablir les epreuves de coordination des mouve
ments a effectuer en vertu de l'alinea 254(2)a); 

c) etablir les examens a effectuer et la procedure a 
suivre lors de \'evaluation prevue au paragraphe 
254(3.1). 
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Incorporated material 
(2) A regulation may incorporate any material by refer
ence either as it exists on a specified date or as amended 
from time to time. 

Incorporated material is not a regulation 
(3) For greater certainty, material does not become a 
regulation for the purposes of the Statutory Instruments 
Act because it is incorporated by reference. 
2008, e. 6. •· 20. 

Punishment 
255 (1) Every one who commits an offence under sec
tion 253 or 254 is guilty of an indictable offence or an of
fence punishable on summary conviction and is liable, 

(a) whether the offence is prosecuted by indictment or 
punishable on summary conviction, to the following 
minimum punishment, namely, 

(I) for a first offence, to a fine of not less than 
$1,000, 

(ii) for a second offence, to imprisonment for not 
Jess than 30 days, and 

(iii) for each subsequent offence, to imprisonment 
for not less than 120 days; 

(b) where the offence is prosecuted by indictment, to 
imprisonment for a term not exceeding five years; and 

(c) if the offence is punishable on summary convic
tion, to imprisonment for a term of not more than 18 
months. 

Impaired driving causing bodily harm 

(2) Everyone who commits an offence under paragraph 
253(1)(a) and causes bodily harm to another person as a 
result is guilty of an indictable offence and liable to im
prisonment for a term of not more than I 0 years. 

Blood alcohol level over legal limit - bodily harm 

{2.1) Everyone who, while committing an offence under 
paragraph 253(1)(b), causes an accident resulting in bod
ily harm to another person is guilty of an indictable of
fence and liable to imprisonment for a term of not more 
than 10 years. 
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Incorporation de documents 
(2) Peut etre incorpore par renvoi dans un reglement 
tout document, soit dans sa version a une date donnee, 
soit avec ses modifications successives. 

Nature du document 
(3) II est entendu que !'incorporation ne confere pas au 
document, pour !'application de Ia Loi sur les textes re
glementaires, valeur de reglement. 
2008, ch. 6, art. 20. 

Peine 
255 (1) Quiconque commet une infraction prevue a I' ar
ticle 253 ou 254 est coupable d'une infraction punissable 
sur declaration de culpabilite par procedure sommaire ou 
par mise en accusation et est passible : 

a) que !'infraction soit poursuivie par mise en accusa
tion ou par procedure sommaire, des peines mini
males suivantes : 

{i) pour Ia premiere infraction, une amende mini
male de mille dollars, 

{ii) pour Ia seconde infraction, un emprisonnement 
minimal de trente jours, 

(iii) pour chaque infraction subsequente, un empri
sonnement minimal de cent vingtjours; 

b) si !'infraction est poursuivie par mise en accusa
tion, d'un emprisonnement maximal de cinq ans; 

c) si !'infraction est poursuivie par procedure som
maire, d'un emprisonnement maximal de dix-huit 
mois. 

Conduite avec capacites affaiblies causant des lesions 
corporelles 
(2) Quiconque commet une infraction prevue a l'alinea 
253(1)a) et cause ainsi des lesions corporelles a une autre 
personne est coupable d'un acte criminel passible d'un 
emprisonnement maximal de dix ans. 

Alcoolemie superieure a Ia limite permise: lesions 
corporelles 
(2.1) Quiconque, tan dis qu'il com met une infraction pre
vue a l'alinea 253(1)b), cause un accident occasionnant 
des lesions corporelles a une autre personne, est cou
pable d'un acte criminel passible d'un emprisonnement 
maximal de dix ans. 
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No offence committed 
257 (1) No qualified medical practitioner or qualified 
technician is guilty of an offence only by reason of his re
fusal to take a sample of blood from a person for the pur
poses of section 254 or 256 and no qualified medical prac
titioner is guilty of an offence only by reason of his 
refusal to cause to be taken by a qualified technician un
der his direction a sample of blood from a person for 
those purposes. 

No criminal or civil liability 
(2) No qualified medical practitioner by whom or under 
whose direction a sample of blood is taken from a person 
under subsection 254(3) or (3.4) or section 256, and no 
qualified technician acting under the direction of a quali
fied medical practitioner, incurs any criminal or civil lia
bility for anything necessarily done with reasonable care 
and skill when taking the sample. 
R.s .. 1985, c. C-46, • · 257; R.S .• 1985, c. 27 (hi Supp.l, •· 36; 2008, c. 6, s. 23. 

Proceedings under section 255 

258 (1) In any proceedings under subsection 255(1) in 
respect of an offence committed under section 253 or 
subsection 254(5) or in any proceedings under any of 
subsections 255(2) to (3.2), 

(a) where it is proved that the accused occupied the 
seat or position ordinarily occupied by a person who 
operates a motor vehicle, vessel or aircraft or any rail
way equipment or who assists in the operation of an 
aircraft or of railway equipment, the accused shall be 
deemed to have had the care or control of the vehicle, 
vessel, aircraft or railway equipment, as the case may 
be, unless the accused establishes that the accused did 
not occupy that seat or position for the purpose of set· 
ting the vehicle, vessel, aircraft or railway equipment 
in motion or assisting in the operation of the aircraft 
or railway equipment, as the case may be; 

(b) the result of an analysis of a sample of the ac
cused's breath, blood, urine or other bodily substance 
-other than a sample taken under subsection 254(3), 
(3.3) or (3.4) - may be admitted in evidence even if 
the accused was not warned before they gave the sam
ple that they need not give the sample or that the re
sult of the analysis of the sample might be used in evi
dence; 

(c) where samples of the breath of the accused have 
been taken pursuant to a demand made under subsec
tion 254(3), if 

(I) [Repealed before coming into force, 2008, c. 20, 
s. 3] 
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Non-culpabilite 
257 (1) Un medecin qualifie ou un technicien qualifie 
n'est pas coupable d'une infraction uniquement en raison 
de son refus de pre)ever un echantillon de sang d'une 
personne, pour l'application des articles 254 ou 256 ou, 
dans le cas d'un medecin qualifie, uniquement de son re
fus de faire prelever par un technicien qualifie un echan
tillon de sang d'une personne, pour )'application de ces 
articles. 

Immunite 

(2) II ne peut etre intente aucune procedure civile ou cri
minelle contre un medecin qualifie qui preleve ou fait 
prelever un echantillon de sang en vertu des paragraphes 
254(3) ou (3.4) ou de )'article 256, ni contre le technicien 
qualifie agissant sous sa direction pour tout geste neces
saire au prelevement pose avec des soins et une habilete 
raisonnables. 
L.R. I19851. ch. C-46. art. 257; LR. (19851, ch. 27 (1., auppl.l, an. 36: 2008, ch. 6, an. 23. 

Poursuites en vertu de !'article 255 

258 (1) Dans des poursuites engagees en vertu du para
graphe 255(1) a l'egard d'une infraction prevue a J'article 
253 ou au paragraphe 254(5) ou dans des poursuites en
gagees en vertu de J'un des paragraphes 255(2) a (3.2): 

a) Iorsqu'il est prouve que )'accuse occupait Ia place 
ou Ia position ordinairement occupee par la personne 
qui conduit le vehicule a moteur, le bateau, J'aeronef 
ou le materiel ferroviaire, ou qui aide a conduire un 
aeronef ou du materiel ferroviaire, il est repute en 
avoir eu Ia garde ou le controle a moins qu'il n'eta
blisse qu'il n'occupait pas cette place ou position dans 
le but de mettre en marche ce vehicule, ce bateau, cet 
aeronef ou ce materiel ferroviaire, ou dans le but d'ai
der a conduire l'aeronef ou le materiel ferroviaire, se
lon le cas; 

b) le resultat d'une analyse d'un echantillon de l'ha
Jeine, du sang, de J'urine ou d'une autre substance cor
porelle de l'accuse - autre qu'un echantillon preleve 
en vertu des paragraphes 254(3), (3.3) ou (3.4)- peut 
etre admis en preuve meme si, avant de donner J'e
chantillon, J'accuse n'a pas ete averti qu'il n'etait pas 
tenu dele donner ou que le resultat de I' analyse de J'e
chantillon pourrait servir en preuve; 

c) Iorsque des echantillons de l'haleine de I' accuse ont 
ete preleves confonnement a un ordre donne en vertu 
du paragraphe 254(3), Ia preuve des resultats des ana
lyses fait foi de fac;on concluante, en I' absence de toute 
preuve tendant a demontrer a la fois que les resultats 
des analyses montrant une alcoolemie superieure a 
quatre-vingts milligrammes d'alcool par cent milli
litres de sang decoulent du mauvais fonctionnement 
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(ii) each sample was taken as soon as practicable 
after the time when the offence was alleged to have 
been committed and, in the case of the first sample, 
not later than two hours after that time, with an in
terval of at least fifteen minutes between the times 
when the samples were taken, 

(ill) each sample was received from the accused di
rectly into an approved container or into an ap
proved instrument operated by a qualified techni
cian, and 

(iv) an analysis of each sample was made by means 
of an approved instrument operated by a qualified 
technician, 

evidence of the results of the analyses so made is con
clusive proof that the concentration of alcohol in the 
accused's blood both at the time when the analyses 
were made and at the time when the offence was al
leged to have been committed was, if the results of the 
analyses are the same, the concentration determined 
by the analyses and, if the results of the analyses are 
different, the lowest of the concentrations determined 
by the analyses, in the absence of evidence tending to 
show all of the following three things - that the ap
proved instrument was malfunctioning or was operat
ed improperly, that the malfunction or improper oper
ation resulted in the determination that the 
concentration of alcohol in the accused's blood ex
ceeded 80 mg of alcohol in 100 mL of blood, and that 
the concentration of alcohol in the accused's blood 
would not in fact have exceeded 80 mg of alcohol in 
100 mL of blood at the time when the offence was al
leged to have been committed; 

(d) if a sample of the accused's blood has been taken 
under subsection 254(3) or section 256 or with the ac
cused's consent and if 

(i) at the time the sample was taken, the person 
taking the sample took an additiona) sample of the 
blood of the accused and one of the samples was re
tained to permit an analysis of it to be made by or 
on behalf of the accused and, in the case where the 
accused makes a request within six months from 
the taking of the samples, one of the samples was 
ordered to be released under subsection (4), 

(II) both samples referred to in subparagraph (i) 
were taken as soon as practicable and in any event 
not later than two hours after the time when the of
fence was alleged to have been committed, 

(Iii) both samples referred to in subparagraph (i) 
were taken by a qualified medical practitioner or a 
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ou de l'utilisation incorrecte de l'alcootest approuve et 
que l'alcoolemie de l'accuse au moment ou l'infraction 
aurait ete commise ne depassait pas quatre-vingts mil
ligrammes d'alcool par cent millilitres de sang, de l'al
coolemie de I' accuse tant au moment des analyses qu'a 
celui ou l'infraction aurait ete commise, ce taux cor
respondant aux resultats de ces analyses, lorsqu'ils 
sont identiques, ou au plus faible d'entre eux s'ils sont 
differents, si les conditions suivantes sont n!unies : 

(i) [Abroge avant d'entrer en vigueur, 2008, ch. 20, 
art. 3] 

(ii) chaque echantillon a ete preleve des qu'il a ete 
materiellement possible de le faire apres le moment 
ou l'infraction aurait ete commise et, dans le cas du 
premier echantillon, pas plus de deux heures apres 
ce moment, les autres l'ayant ete a des intervalles 
d'au moins quinze minutes, 

(iii) chaque echantillon a ete ret;u de l'accuse direc
tement dans un contenant approuve ou dans un al
cootest approuve, manipule par un technicien qua
lifie, 

(iv) une analyse de chaque echantillon a ete faite a 
l'aide d'un alcootest approuve, manipule par un 
technicien qualifie; 

d) lorsqu'un echantillon de sang de l'accuse a ete pre
leve en vertu du paragraphe 254(3) ou de l'article 256 
ou preleve avec le consentement de I' accuse, Ia preuve 
du resultat de l'analyse ainsi faite fait foi de fat;on 
concluante, en l'absence de toute preuve tendant a de
montrer ala fois que le resultat de l'analyse montrant 
une alcoolemie superieure a quatre-vingts milli
grammes d'alcool par cent millilitres de sang decoule 
du fait que l'analyse n'a pas ete faite correctement et 
que l'alcoolemie de I' accuse au moment ou l'infraction 
aurait ete commise ne depassait pas quatre-vingts mil
ligrammes d'alcool par cent millilitres de sang, de l'al
coolemie de l'accuse tant au moment du preU~vement 
de l'echantillon qu'a celui ou l'infraction aurait ete 
commise, ce taux correspondant au resultat de l'ana
lyse, OU, si plus d'un echantillon a ete analyse, aux re· 
sultats des analyses, lorsqu'ils sont identiques, ou au 
plus faible d'entre eux s'ils sont differents, si les condi
tions suivantes sont reunies : 

(i} au moment ou l'echantillon a ete preleve, Ia per
sonne qui le prelevait a pris un echantillon supple
mentaire du sang de I' accuse et un echantillon a ete 
garde pour en permettre l'analyse a Ia demande de 
I' accuse et, si celui-ci fait Ia demande visee au para
graphe (4) dans les six mois du prelevement, une 
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qualified technician under the direction of a quali
fied medical practitioner, 

(iv) both samples referred to in subparagraph (i) 
were received from the accused directly into, or 
placed directly into, approved containers that were 
subsequently sealed, and 

(v) an analysis was made by an analyst of at least 
one of the samples, 

evidence of the result of the analysis is conclusive 
proof that the concentration of alcohol in the ac
cused's blood both at the time when the samples were 
taken and at the time when the offence was alleged to 
have been committed was the concentration deter
mined by the analysis or, if more than one sample was 
analyzed and the results of the analyses are the same, 
the concentration determined by the analyses and, if 
the results of the analyses are different, the lowest of 
the concentrations determined by the analyses, in the 
absence of evidence tending to show all of the follow
ing three things - that the analysis was performed im
properly, that the improper performance resulted in 
the determination that the concentration of alcohol in 
the accused's blood exceeded 80 mg of alcohol in I 00 
mL of blood, and that the concentration of alcohol in 
the accused's blood would not in fact have exceeded 80 
mg of alcohol in I 00 mL of blood at the time when the 
offence was alleged to have been committed; 

(d.01) for greater certainty, evidence tending to show 
that an approved instrument was malfunctioning or 
was operated improperly, or that an analysis of a sam
ple of the accused's blood was performed improperly, 
does not include evidence of 

(I) the amount of alcohol that the accused con
sumed, 

(II) the rate at which the alcohol that the accused 
consumed would have been absorbed and eliminat
ed by the accused's body, or 

(ill) a calculation based on that evidence of what 
the concentration of alcohol in the accused's blood 
would have been at the time when the offence was 
alleged to have been committed; 

(d.1) if samples of the accused's breath or a sample of 
the accused's blood have been taken as described in 
paragraph (c) or (d) under the conditions described in 
that paragraph and the results of the analyses show a 
concentration of alcohol in blood exceeding 80 mg of 
alcohol in 100 mL of blood, evidence of the results of 
the analyses is proof that the concentration of alcohol 
in the accused's blood at the time when the offence 
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ordonnance de remise de l'echantillon a ete rendue 
en conform ite avec ce paragraphe, 

(ii ) les echantillons mentionnes au sous-alinea (i) 
ont ete preleves dans les meilleurs delais apres Ia 
commission de l'infraction alleguee et dans tous les 
cas au plus tard deux heures a pres, 

(iii) les echantillons mentionnes au sous-alinea {i) 
ont ete preleves par un medecin qualifie ou un tech
nicien qualifie sous Ia direction d'un medecin quali
fie, 

(iv) les echantillons mentionnes au sous-alinea (i) 
ont ete re~us de l'accuse directement, ou ont ete 
places directement, dans des contenants approuves 
et scenes, 

(v) l'analyse d'au moins un des echantillons a ete 
faite par un analyste; 

d.01) il est entendu que ne constituent pas une 
preuve tendant a demontrer le mauvais fonctionne
ment ou )'utilisation incorrecte de l'alcootest approuve 
ou le fait que les analyses ont ete effectuees incorrecte
ment les elements de preuve portant : 

(i) soit sur Ia quantite d'alcool consomme par l'ac
cuse, 

(ii) soit sur le taux d'absorption ou d'elimination de 
l'alcool par son organism e. 

(iii) soit sur le calcul, fonde sur ces elements de 
preuve, de ce qu'aurait ete son alcoolemie au mo
ment ou l'infraction aurait ete commise; 

d. 1) si les analyses visees aux alineas c) ou d) 
montrent une alcoolemie superieure a quatre-vingts 
milligrammes d'alcool par cent millilitres de sang, le 
resultat des analyses fait foi d'une telle alcoolemie au 
moment ou l'infraction aurait ete commise, en l'ab
sence de preuve tendant a demontrer que Ia consom
mation d'alcool par l'accuse etait compatible avec, a Ia 
fois: 

(i) une alcoolemie ne depassant pas quatre-vingts 
milligrammes d'alcool par cent millilitres de sang 
au moment ou l'infraction aurait ete com mise, 

(ii) l'alcoolemie etablie par les analyses visees aux 
alineas c) ou d), selon le cas, au moment du prele
vement des echantillons; 

e) le certificat d'un analyste declarant qu'il a effectue 
l'analyse d'un echantillon de sang, d'urine, d'haleine 
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was alleged to have been committed exceeded 80 mg 
of alcohol in 100 mL of blood, in the absence of evi
dence tending to show that the accused's consumption 
of alcohol was consistent with both 

(i) a concentration of alcohol in the accused's blood 
that did not exceed 80 mg of alcohol in I 00 mL of 
blood at the time when the offence was alleged to 
have been committed, and 

(ii) the concentration of alcohol in the accused's 
blood as determined under paragraph (c) or (d), as 
the case may be, at the time when the sample or 
samples were taken; 

{e) a certificate of an analyst stating that the analyst 
has made an analysis of a sample of the blood, urine, 
breath or other bodily substance of the accused and 
stating the result of that analysis is evidence of the 
facts alleged in the certificate without proof of the sig
nature or the official character of the person appearing 
to have signed the certificate; 

(f) a certificate of an analyst stating that the analyst 
has made an analysis of a sample of an alcohol stan
dard that is identified in the certificate and intended 
for use with an approved instrument and that the 
sample of the standard anal~ed by the analyst was 
found to be suitable for use with an approved instru
ment, is evidence that the alcohol standard so identi
fied is suitable for use with an approved instrument 
without proof of the signature or the official character 
of the person appearing to have signed the certificate; 

(f.1) the document printed out from an approved in
strument and signed by a qualified technician who 
certifies it to be the printout produced by the ap
proved instrument when it made the analysis of a 
sample of the accused's breath is evidence of the facts 
alleged in the document without proof ofthe signature 
or official character of the person appearing to have 
signed it; 

(g) where samples of the breath of the accused have 
been taken pursuant to a demand made under subsec
tion 254(3), a certificate of a qualified technician stat
ing 

(i) that the analysis of each of the samples has been 
made by means of an approved instrument operat
ed by the technician and ascertained by the techni
cian to be in proper working order by means of an 
alcohol standard, identified in the certificate, that is 
suitable for use with an approved instrument, 

(ii) the results of the analyses so made, and 
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ou d'une autre substance corporelle de I' accuse et indi
quant le resultat de son analyse fait preuve des faits al
legues dans le certificat sans qu'il soit necessaire de 
prouver l'authenticite de la signature ou Ia qualite offi
cielle du signataire; 

f) 1e certificat d'un analyste declarant qu'il a effectue 
une analyse d'un echantillon d'un alcool type identifie 
dans le certificat et con~u pour etre utilise avec un al
cootest approuve, et qu'il s'est revele que l'echantillon 
analyse par lui convenait bien pour l'utilisation avec 
un alcootest approuve, fait foi de ce que l'alcool type 
ainsi. identifie est convenable pour utilisation avec un 
alcootest approuve, sans qu'il soit necessaire de prou
ver Ia signature ou Ia qualite officielle du signataire; 

f.1) le document imprime par l'alcootest approuve ou 
figurent les operations effectuees par celui-ci et qui en 
demontre le bon fonctionnement lors de l'analyse des 
echantillons de l'haleine de l'accuse, signe et certifie 
comme tel par le technicien qualifie, fait preuve des 
faits qui y sont allegues sans qu'il soit necessaire de 
prouver l'authenticite de Ia signature ou Ia qualite offi
cielle du signataire; 

g) lorsque des echantillons de l'haleine de I' accuse ont 
ete preleves conformement a une demande faite en 
vertu du paragraphe 254(3), le certificat d'un techni
cien qualifie fait preuve des faits allegues dans le certi
ficat sans qu'il soit necessaire de prouver Ia signature 
ou Ia qualite officielle du signataire, si le certificat du 
technicien qualifie contient : 

(I) Ia mention que !'analyse de chacun des echan
tillons a the faite a l'aide d'un alcootest approuve, 
manipule par lui et dont il s'est assure du bon fonc
tionnement au moyen d'un alcool type identifie 
dans le certificat, comme se pretant bien a l'utilisa
tion avec cet alcootest approuve, 

(ii) Ia mention des resultats des analyses ainsi 
faites, 

(iii) Ia mention, dans le cas ou il a lui-meme prele
ve les echantillons : 

(A) [Abroge avant d'entrer en vigueur, 2008, ch. 
20, art. 3] 

{B) du temps et du lieu ou chaque echantillon et 
un specimen quelconque mentionne dans Ia divi
sion (A) ont ete preleves, 

(C) que chaque echantillon a ete re~u directe
ment de I' accuse dans un contenant approuve ou 
dans un alcootest approuve, manipule par lui; 

A jour ou 6 juln 2016 

Oerniire nnodificetlon lo 23 juilet 2015 



Criminal Coda 
PART VIII Olfer>ees Agamt the Person and Reputation 
Motor Vehrc:les. v .. sels and Arreran 
Section 268 

(ill) if the samples were taken by the technician, 

(A) [Repealed before coming into force, 2008, c. 
20,s. 3] 

(B) the time when and place where each sample 
and any specimen described in clause (A) was 
taken, and 

(C) that each sample was received from the ac
cused directly into an approved container or into 
an approved instrument operated by the techni
cian, 

is evidence of the facts alleged in the certificate with
out proof of the signature or the official character of 
the person appearing to have signed the certificate; 

(h) if a sample of the accused's blood has been taken 
under subsection 254(3) or (3.4) or section 256 or with 
the accused's consent, 

(I) a certificate of a qualified medical practitioner 
stating that 

(A) they took the sample and before the sample 
was taken they were of the opinion that taking it 
would not endanger the accused's life or health 
and, in the case of a demand made under section 
256, that by reason of any physical or mental 
condition of the accused that resulted from the 
consumption of alcohol or a drug, the accident or 
any other occurrence related to or resulting from 
the accident, the accused was unable to consent 
to the taking of the sample, 

(B) at the time the sample was taken, an addi
tional sample of the blood of the accused was 
taken to permit analysis of one of the samples to 
be made by or on behalf of the accused, 

(C) the time when and place where both samples 
referred to in clause (B) were taken, and 

(D) both samples referred to in clause (B) were 
received from the accused directly into, or placed 
directly into, approved containers that were sub
sequently sealed and that are identified in the 
certificate, 

(11) a certificate of a qualified medical practitioner 
stating that the medical practitioner caused the 
sample to be taken by a qualified technician under 
his direction and that before the sample was taken 
the qualified medical practitioner was of the opin
ion referred to in clause (i)(A), or 
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h) lorsque les echantillons du sang de !'accuse ont ete 
preleves en vertu des paragraphes 254(3) ou (3.4) ou 
de !'article 256 ou preleves avec le consentement de 
!'accuse, un certificat d'un medecin ou d'un technicien 
qualifies fait preuve des faits allegues dans le certificat 
sans qu'il soit necessaire de prouver I'authenticite de 
Ia signature ou Ia qualite officielle du signataire dans 
l'un ou !'autre des cas suivants : 

(i) le certificat du medecin qualifie contient : 

(A) Ia mention qu'il a lui-meme preleve Ies 
echantillons et que, avant de les prelever. il etait 
d'avis que ces derniers ne mettraient pas en dan
ger Ia vie ou Ia sante de !'accuse et, dans le cas 
d'un ordre donne en vertu de !'article 256, que 
!'accuse etait incapable de donner un consente
ment au prelevement de son sang a cause de l'e
tat physique ou psychologique dans lequel il se 
trouvait en raison de !'absorption d'alcool ou de 
drogue. de !'accident ou de tout evenement de
coulant de !'accident ou lie a celui-ci. 

(B) la mention qu'au moment du prelevement de 
l'echantillon, un autre echantillon du sang de 
!'accuse a ete preleve pour en permettre une ana
lyse a la de man de de celui-ci, 

(C) Ia mention du temps et du lieu ou les echan
tillons mentionnes a la division (B) ont ete prele
ves, 

(D) Ia mention que les echantillons mentionnes 
a la division (B) ont ete r~us directement de 
!'accuse ou ont ete places directement dans des 
contenants approuves, scelles et identifies dans 
le certificat, 

(ii) le certificat du medecin qualifie enonce qu'il a 
fait prelever les echantillons par un technicien qua
lifie sous sa direction et qu'il eta it de I' avis mention
ne a la division (i)(A), 

(iii) le certificat du technicien qualifie enonce les 
faits mentionnes aux divisions (i)(B) a (D) et qu'il a 
preleve les echantillons; 

i) Ie certificat de l'analyste declarant qu'il a effectue 
une analyse d'un echantillon du sang de !'accuse pre
sent dans un contenant approuve, scelle et identifie 
dans le certificat, indiquant le moment, le lieu de !'a
nalyse et le resultat de celle-d fait foi des faits enonces 
dans le certificat sans qu'il soit necessaire de prouver 
l'authenticite de Ia signature ou Ia qualite officielle du 
signataire. 
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(iii) a certificate of a qualified technician stating 
that the technician took the sample and the facts re
ferred to in clauses (i)(B) to (D) 

is evidence of the facts alleged in the certificate with
out proof of the signature or official character of the 
person appearing to have signed the certificate; and 

(I) a certificate of an analyst stating that the analyst 
has made an analysis of a sample of the blood of the 
accused that was contained in a sealed approved con
tainer identified in the certificate, the date on which 
and place where the sample was analyzed and there
sult of that analysis is evidence of the facts alleged in 
the certificate without proof of the signature or official 
character of the person appearing to have signed it. 

Evidence of failure to give sample 

(2) Unless a person is required to give a sample of a bod
ily substance under paragraph 254(2)(b) or subsection 
254(3), (3.3) or (3.4), evidence that they failed or refused 
to give a sample for analysis for the purposes of this sec
tion or that a sample was not taken is not admissible and 
the failure, refusal or fact that a sample was not taken 
shall not be the subject of comment by any person in the 
proceedings. 

Evidence of failure to comply with demand 

(3) In any proceedings under subsection 255(1) in re
spect of an offence committed under paragraph 253(l)(a) 
or in any proceedings under subsection 255(2) or (3), evi
dence that the accused, without reasonable excuse, failed 
or refused to comply with a demand made under section 
254 is admissible and the court may draw an inference 
adverse to the accused from that evidence. 

Release of sample for analysis 

(4) If, at the time a sample of an accused's blood is taken, 
an additional sample is taken and retained, a judge of a 
superior court of criminal jurisdiction or a court of crimi
nal jurisdiction shall, on the summary application of the 
accused made within six months after the day on which 
the samples were taken, order the release of one of the 
samples for the purpose of examination or analysis, sub
ject to any terms that appear to be necessary or desirable 
to ensure that the sample is safeguarded and preserved 
for use in any proceedings in respect of which it was tak
en. 

Testing of blood for concentration of a drug 

(5) A sample of an accused's blood taken under subsec
tion 254(3) or section 256 or with the accused's consent 
for the purpose of analysis to determine the concentra
tion, if any, of alcohol in the blood may be tested to 
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Preuve de I' omission de fournir un echantillon 

(2) Sauf si une personne est tenue de fournir un echan
tillon d'une substance corporelle aux termes de l'alinea 
254(2)b) ou des paragraphes 254(3), (3.3) ou (3.4), Ia 
preuve qu'elle a omis ou refuse de fournir pour analyse 
un echantillon pour !'application du present article, ou 
que l'echantillon n'a pas ete preleve, n'est pas admissible; 
de plus, I' omission ou le refus ou le fait qu'un echantillon 
n'a pas ete preleve ne saurait faire l'objet de commen
taires par qui que ce soit au cours des procedures. 

Preuve de I' omission d'obtemperer a un ordre 

(3) Dans toute poursuite engagee en vertu du paragraphe 
255(1) a l'egard d'une infraction prevue a l'alinea 253(1)a) 
ou en vertu des paragraphes 255(2) ou (3), Ia preuve que 
l'accuse a, sans excuse raisonnable, omis ou refuse d'ob
temperer a un ordre qui lui a ete donne en vertu de l'ar
ticle 254 est admissible et le tribunal peut en tirer une 
conclusion defavorable a I' accuse. 

Accessibilite au specimen pour analyse 

(4) Si, au moment du prelevement de l'echantillon du 
sang de I' accuse, un echantillon supplementaire de celui
ci a ete pris et garde, un juge d'une cour superieure de ju
ridiction criminelle ou d'une cour de juridiction crimi
nelle peut, sur demande sommaire de l'accuse presentee 
dans les six mois du prelevement, ordonner qu'un speci
men de son sang lui soit remis pour examen ou analyse. 
L'ordonnance peut etre assortie des conditions estimees 
necessaires ou souhaitables pour assurer Ia conservation 
du specimen et sa disponibilite tors des procedures en 
vue desquelles il a ete preleve. 

Analyse du sang pour deceler des drogues 

(5) Un echantillon de sang d'un accuse preleve pour de
terminer son alcoolemie en vertu du paragraphe 254(3) 
ou de l'article 256 ou avec le consentement de !'accuse 
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determine the concentration, if any, of a drug in the 
blood. 

Attendance and right to cross-examine 
C6) A party against whom a certificate described in para
graph (I )(e), (f), (f. I), (g), (h) or (i) is produced may, with 
leave of the court, require the attendance of the qualified 
medical practitioner, analyst or qualified technician, as 
the case may be, for the purposes of cross-examination. 

Notice of intention to produce certificate 
C7) No certificate shall be received in evidence pursuant 
to paragraph (I)( e), (f), (g), (h) or (i) unless the party in
tending to produce it has, before the trial, given to the 
other party reasonable notice of his intention and a copy 
of the certificate. 
R.S .. 1985, c. C~6. 1 . 258, R.S., 1985, c 27 [1st Supp.), s. 36, c. 32 (4th Supp.), 1. 61; 
1992, c. 1, s. 601FI; 1~. c 44, s. 14(El: 1997, c. 18, • -10; 2008, c . 6. t . 24. 

Unauthorized use of bodily substance 
258.1 C1) Subject to subsections 258(4) and (5) and sub
section (3), no person shall use a bodily substance taken 
under paragraph 254(2)(b), subsection 254(3), (3.3) or 
(3.4) or section 256 or with the consent of the person 
from whom it was taken after a request by a peace officer 
or medical samples that are provided by consent and 
subsequently seized under a warrant, except for the pur
pose of an analysis that is referred to in that provision or 
for which the consent is given. 

Unauthorized use or disclosure of results 
C21 Subject to subsections (3) and (4), no person shall 
use, disclose or allow the disclosure of the results of 
physical coordination tests under paragraph 254(2)(a), 
the results of an evaluation under subsection 254(3.1 ), 
the results of the analysis of a bodily substance taken un
der paragraph 254(2)(b), subsection 254(3), (3.3) or (3.4) 
or section 256 or with the consent of the person from 
whom it was taken after a request by a peace officer, or 
the results of the analysis of medical samples that are 
provided by consent and subsequently seized under a 
warrant, except 

(a) in the course of an investigation of, or in a pro
ceeding for, an offence under any of sections 220, 221, 
236 and 249 to 255, an offence under Part I of the 
Ae,.onautics Act, or an offence under the Railway 
Safety Act in respect of a contravention of a rule or 
regulation made under that Act respecting the use of 
alcohol or a drug; or 

(b) for the purpose of the administration or enforce
ment of the law of a province. 
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peut etre analyse afin de determiner Ia quantite de 
drogue dans son sang. 

Presence et droit de contre-interroger 
C6) Une partie contre qui est produit un certificat men
tionne aux alineas (l)e), f), f. I), g), h) ou i) peut, avec 
l'autorisation du tribunal, exiger Ia presence de l'ana
lyste, du technicien qualifie ou du medecin qualifie, selon 
le cas, pour contre-interrogatoire. 

Avis de !'intention de produire le certificat 
C7) Aucun certificat ne peut etre re~;u en preuve en 
conformite avec l'alinea (l)e), f), g), h) ou i), a moins que 
la partie qui a l'intention de le produire n'ait, avant le 
proces, donne a l'autre partie un avis raisonnable de son 
intention et une copie du certificat. 
LR. (1985). ch. C-*. trt. 258; LR. (1985), ch. 27 11°' tuppl.). ert. 36, ch. 32 (4° tuppl.), 
trt. 61; 1992, ch. 1, ott. !iOIF); 1994, ch. 44, art. 141A); 1997, ch. 18, art. 10; 2008. ch. 8, 
trt. 24. 

Utlllsation des substances 
258.1 (1) Sous reserve des paragraphes 258(4) et (5) et 
du paragraphe (3), il est interdit d'utiliser les substances 
corporelles prelevees sur une personne en vertu de l'ali
nea 254(2)b), des paragraphes 254(3), (3.3) ou (3.4) ou de 
l'article 256 ou prelevees avec son consentement a Ia de
mande d'un agent de Ia paix ou les echantillons medicaux 
preleves avec son consentement et subsequemment sa isis 
en vertu d'un mandat a d'autres fins que pour les ana
lyses qui y sont prevues ou pour lesquelles elle a consen
ti. 

Utilisation des resultats 
(2) Sous reserve des paragraphes (3) et (4), il est interdit 
d'utiliser, ou de communiquer ou de laisser communi
quer, les resultats des epreuves de coordination des mou
vements effectuees en vertu de l'alinea 254(2)a), les resul
tats de revaluation effectuee en vertu du paragraphe 
254(3.1), les resultats de l'analyse de substances corpo
relles prelevees sur une personne en vertu de l'alinea 
254(2)b), des paragraphes 254(3), (3.3) ou (3.4) ou de l'ar
ticle 256 ou prelevees avec son consentement a Ia de
mande d'un agent de Ia paix ou les resultats de l'analyse 
des echantillons medicaux preleves avec son consente
ment et subsequemment saisis en vertu d'un mandat, 
sauf : 

a) dans le cadre de l'enquete relative a une infraction 
prevue soit a l'un des articles 220, 221, 236 et 249 a 255, 
soit a Ia partie I de Ia Loi sur l'aeronautique, soit a Ia 
Loi sur la securite jerroviaire pour violation des 
regles ou reglements concernant Ia consommation 
d'alcool ou de drogue, au lors de poursuites intentees 
a l'egard d'une telle infraction; 
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Exception 

(3) Subsections (I) and (2) do not apply to persons who 
for medical purposes use samples or use or disclose the 
results of tests, taken for medical purposes, that are sub
sequently seized under a warrant. 

Exception 

(4) The results of physical coordination tests, an evalua
tion or an analysis referred to in subsection (2) may be 
disclosed to the person to whom they relate, and may be 
disclosed to any other person if the results are made 
anonymous and the disclosure is made for statistical or 
other research purposes. 

Offence 

(5) Every person who contravenes subsection (I) or (2) is 
guilty of an offence punishable on summary conviction. 
2008. c. 6 •• . 25. 

Mandatory order of prohibition 

259 (1) When an offender is convicted of an offence 
committed under section 253 or 254 or this section or dis
charged under section 730 of an offence committed under 
section 253 and, at the time the offence was committed 
or, in the case of an offence committed under section 254, 
within the three hours preceding that time, was operating 
or had the care or control of a motor vehicle, vessel or 
aircraft or of railway equipment or was assisting in the 
operation of an aircraft or of railway equipment, the 
court that sentences the offender shall, in addition to any 
other punishment that may be imposed for that offence, 
make an order prohibiting the offender from operating a 
motor vehicle on any street, road, highway or other pub
lic place, or from operating a vessel or an aircraft or rail
way equipment, as the case may be, 

(a) for a first offence, during a period of not more 
than three years plus any period to which the offender 
is sentenced to imprisonment, and not less than one 
year; 

(b) for a second offence, during a period of not more 
than five years plus any period to which the offender is 
sentenced to imprisonment, and not less than two 
years; and 

(e) for each subsequent offence, during a period of not 
less than three years plus any period to which the of
fender is sentenced to imprisonment. 
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b) en vue de I' application ou du controle d'application 
d'une loi provinciale. 

Exception 

(3) Les paragraphes (1) et (2) ne s'appliquent pas aux 
personnes qui, a des fins medicates, utilisent des echan
tillons, ou utilisent ou communiquent des resultats d'a
nalyses effectuees a des fins medica)es, qui sont subse
quemment saisis en vertu d'un mandat. 

Exception 

(4) Les resultats des epreuves, de l'evaluation ou de }'a
nalyse mentionnees au paragraphe (2) peuvent etre com
muniques a la personne en cause et, s'ils sont deperson
nalises, a toute autre personne a des fins de recherche ou 
statistique. 

Infraction 

(5) Quiconque contrevient aux paragraphes (I) ou (2) est 
coupable d'une infraction punissable sur declaration de 
culpabilite par procedure sommaire. 
2008, ~h 8, art, 25, 

Ordonnance d'interdiction obligatoire 

259 (1) Lorsqu'un contrevenant est declare coupable 
d'une infraction prevue aux articles 253 ou 254 ou au pre
sent article ou absous sous le regime de I' article 730 d'une 
infraction prevue a }'article 253 et qu'au moment de }'in
fraction, ou dans les trois heures qui la precedent dans le 
cas d'une infraction prevue a }'article 254, il conduisait ou 
avait Ia garde ou le controle d'un vehicule a moteur, d'un 
bateau, d'un aeronef ou de materiel ferroviaire, ou aidait 
a la conduite d'un aeronef ou de materiel ferroviaire, le 
tribunal qui lui inflige une peine doit, en plus de toute 
autre peine applicable a cette infraction, rendre une or
donnance lui interdisant de conduire un vehicule a mo
teur dans une rue, sur un chemin ou une grande route ou 
dans tout autre lieu public, un bateau, un aeronef ou du 
materiel ferroviaire: 

a) pour une premiere infraction, durant une periode 
minimale d'un an et maximale de trois ans, en plus de 
la periode d'emprisonnement a laquelle il est condam
ne; 

b) pour une deuxieme infraction, durant une periode 
minimale de deux ans et maximale de cinq ans, en 
plus de la periode d'emprisonnement a laquelle il est 
condamne; 

e) pour chaque infraction subsequente, durant une 
periode minimale de trois ans, en plus de Ia periode 
d'emprisonnement a laquelle il est condamne. 

A jour au 6 juin 2016 

O.rnl•re modific:.tion le 23 juillot 2015 
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