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PART I - OVERVIEW 

A. Overview 

1. This appeal requires this Court to consider the proper interpretation of s. 254(3.1) 

of the Criminal Code. The section is ambiguous. The Crown contends that, by 

implication drawn from the statutory scheme, the opinion of a "Drug Recognition Expert" 

— in fact called an "evaluating officer" in the Criminal Code — is automatically admissible 

as expert evidence of impairment by drug. But s. 254(3.1) is at least equally consistent 

with an interpretation that an officer's certification as a "Drug Recognition Expert" allows 

her to conduct field sobriety tests and, in some circumstances, demand a drug 

evaluation and a bodily fluid sample, all to permit her to investigate whether a charge 

should be laid. Her opinion as to impairment may be admitted at trial, but only with leave 

of the trial judge following a Mohan voir dire. 

2. Because s. 254(3.1) is ambiguous, Charter principles are relevant to its 

interpretation, including the principles of fundamental justice. In this context, these 

principles demand that a trial judge retain the discretion to refuse to admit the evidence 

of an evaluating officer where its exclusion is necessary to preserve the accused's right 

to a fair trial or to ensure that the evidence on which a conviction is based is cogent, 

and otherwise admissible. This ensures that the requirement that guilt must be proven 

beyond a reasonable doubt is maintained. The Mohan voir dire is a necessary 

safeguard to protect these important rights. 

B. The Facts 

3. The CCLA takes no position on the facts of this case. 

PART II CCLA'S POSITION ON THE ISSUE 

4. Section 254(3.1) is ambiguous and as such should be interpreted in accordance 

with Charter principles. These include the principles of fundamental justice in s. 7 and 

particularly, the right to a fair process and the right not to be convicted unless guilt is 

proved beyond a reasonable doubt. These principles of fundamental justice require that 

evidence admitted in a criminal proceeding be cogent and otherwise admissible, and 
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that the trial judge retain the discretion to refuse to admit evidence. Section 254(3.1) of 

the Criminal Code must thus be interpreted to require a Mohan voir dire. 

PART III ARGUMENT 

A. Section 254(3.1) of the Criminal Code is ambiguous. 

5. The Crown acknowledges that this appeal "turns on the interpretation of 

s.254(3.1)". Its position is that s. 254(3.1) "contemplates" admission of a police expert 

opinion without a Mohan voir dire2 , based on an argument that s. 254(3.1) is "consistent 

with the alcohol-impairment provisions"3  which do not give rise to the need for a Mohan 

voir dire. 

6. In determining whether a provision is ambiguous, its entire context must be 

considered4. A contextual review of the relevant provisions shows that, at a minimum, s. 

254(3.1) is reasonably capable of the opposite interpretation than that propounded by 

the Crown — i.e., that an officer's certification as a "Drug Recognition Expert" is only for 

the limited purposes of conducting field sobriety tests and, if the requisite grounds exist, 

to proceed further with a demand for a drug evaluation and ultimately a demand for a 

bodily fluid sample — as the trial judge concluded in this case. The purpose of these 

processes is merely to permit an officer to investigate whether a charge should be laid. 

Any associated opinion may potentially be admitted at trial, but only with leave of the 

trial judge following a Mohan voir dire. 

7. Rather than taking a contextual approach, the Crown focuses narrowly on the 

word "determine" in s. 254(3.1)6  and submits that, by using this word, Parliament 

intended the officer to form a "conclusion" that is meant to be "acted upon"7  — i.e., by the 

I  Respondent's Factum at ¶ 17. 
2  Respondent's Factum at IR 12. 
3  Respondent's Factum at 1 15; see also IT 20, 25 and 27. 
4  Bell ExpressVu Limited Partnership v. Rex, 2002 SCC 42 at rjj 26-30. 
5  Respondent's Factum at ¶ 9. 
6  Respondent's Factum at ¶ 17. 
7  Respondent's Factum at ¶ 18. 
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criminal court at trial. In particular, the Crown suggests that the tests conducted under s. 

254(3.1) are "designed to afford evidence that may be used to prove the offence"8. 

8. While evidence obtained by the police may be used to prove an offence, the 

concept of the police providing a "determination" in respect of the evidence they obtain 

runs counter to the role of the police as traditionally understood. As this Court described 

in Hill v. Hamilton-Wentworth Regional Police Services Board9: 

Police are concerned primarily with gathering and evaluating evidence. 
Prosecutors are concerned mainly with whether the evidence the police 
have gathered will support a conviction at law. The fact-based investigative 
character of the police task distances it from a judicial or quasi-judicial role. 
(Emphasis added.) 

It is obvious that the court (not the police) ultimately will make the relevant 

"determination". 

9. As well, "Drug Recognition Expert" is not the terminology used in the Criminal 

Code, which instead refers to an "evaluating officer"1° (emphasis added). Such an 

officer is further defined as being "qualified under the regulations to conduct evaluations  

under sub-section (3.1)" (emphasis added)11. Indeed s. 254(3.1) is headed "Evaluation", 

not "Determination". Between evaluation and proving an offence, the Crown has 

overlooked the step that is the real purpose of the evaluation: laying a charge. 

10. Subsection 254(3.4) provides that "[i]f, on completion of the evaluation, the 

evaluating officer has reasonable grounds to believe, based on the evaluation, that the 

person's ability to operate a motor vehicle ... is impaired by a drug or by a combination 

of alcohol and a drug", then the evaluating officer may demand samples of bodily 

substances. Since ss. 254(3.1) and (3.4) refer to the same "evaluation", s. 254(3.4) 

clarifies that the word "determine" in s. 254(3.1) simply means that the evaluating officer 

"has reasonable grounds to believe" there is impairment. That belief, with or without 

8  Respondent's Factum at ¶ 16. 
9  Hill v. Hamilton-Wentworth Regional Police Services Board, 2007 SCC 41 at ¶1149, 153 
10  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "evaluating officer. 
11  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "evaluating officer. 
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analysis of a bodily substance under s. 254(3.4), in turn forms the basis for the laying of 

a charge under s. 253(1)(a) of the Criminal Code. 

11. In specifically addressing what an evaluating officer is "qualified" to do — i.e., 

"conduct evaluations under sub-section (3.1)"12  — Parliament said nothing about 

testifying in court as an expert. Being qualified to conduct an evaluation in the field, for 

purposes of laying a criminal charge, is not the same thing as being qualified as an 

expert for purposes of giving an opinion at the ensuing trial. If Parliament intended for 

an evaluating officer to also be deemed "qualified" for the latter purpose, it would have 

said so. At a minimum, there is ambiguity on this point. 

12. Contrary to the Crown's fundamental position, the alcohol-impaired and drug-

impaired regimes are materially different. In particular, s. 254(3) of the Criminal Code 

provides that a peace officer may demand a breath sample that "in a qualified 

technician's opinion, will enable a proper analysis to be made to determine the  

concentration, if any, of alcohol in the person's blood" (emphasis added). It is that 

analysis — which is done by an "approved instrument"13  — that gives rise to the 

determination of blood alcohol concentration. The drug-impairment regime, on the other 

hand, involves interpretation of subjective behavioural indicators by a human being14. 

13. This is not, as the Crown suggests, merely a "distinction without a difference"15. 

As the Crown points out: "... The problem has always been establishing proof of 

drug use. There are no devices available to detect the presence of drugs, unlike 

roadside breathalyzers"16  (Crown's emphasis). Indeed this "problem" is illustrated in the 

case at bar: as also pointed out by the Crown, the toxicologist who gave evidence at 

trial, Dr. Mayers, "testified that poor coordination, slurred speech, swaying, slightly 

bloodshot eyes and unfocused attention were all consistent with cannabis use, but 

12  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "evaluating officer". 
13  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "approved instrument' and "qualified technician". 
14  Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, SOR/2008-196, s. 3. 
15  Respondent's Factum at 1 33. 
16  Respondent's Factum at ¶ 25, citing Proceedings of the Standing Senate Committee on Legal and 
Constitutional Affairs - February 6, 2008. 

-4 

analysis of a bodily substance under s. 254(3.4), in turn forms the basis for the laying of 

a charge under s. 253(1)(a) of the Criminal Code. 

11. In specifically addressing what an evaluating officer is "qualified" to do — i.e., 

"conduct evaluations under sub-section (3.1)"12  — Parliament said nothing about 

testifying in court as an expert. Being qualified to conduct an evaluation in the field, for 

purposes of laying a criminal charge, is not the same thing as being qualified as an 

expert for purposes of giving an opinion at the ensuing trial. If Parliament intended for 

an evaluating officer to also be deemed "qualified" for the latter purpose, it would have 

said so. At a minimum, there is ambiguity on this point. 

12. Contrary to the Crown's fundamental position, the alcohol-impaired and drug-

impaired regimes are materially different. In particular, s. 254(3) of the Criminal Code 

provides that a peace officer may demand a breath sample that "in a qualified 

technician's opinion, will enable a proper analysis to be made to determine the  

concentration, if any, of alcohol in the person's blood" (emphasis added). It is that 

analysis — which is done by an "approved instrument"13  — that gives rise to the 

determination of blood alcohol concentration. The drug-impairment regime, on the other 

hand, involves interpretation of subjective behavioural indicators by a human being14. 

13. This is not, as the Crown suggests, merely a "distinction without a difference"15. 

As the Crown points out: "... The problem has always been establishing proof of 

drug use. There are no devices available to detect the presence of drugs, unlike 

roadside breathalyzers"16  (Crown's emphasis). Indeed this "problem" is illustrated in the 

case at bar: as also pointed out by the Crown, the toxicologist who gave evidence at 

trial, Dr. Mayers, "testified that poor coordination, slurred speech, swaying, slightly 

bloodshot eyes and unfocused attention were all consistent with cannabis use, but 

12  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "evaluating officer". 
13  Criminal Code, R.S.C. 1985, c. C-46, s. 254(1), "approved instrument' and "qualified technician". 
14  Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, SOR/2008-196, s. 3. 
15  Respondent's Factum at 1 33. 
16  Respondent's Factum at ¶ 25, citing Proceedings of the Standing Senate Committee on Legal and 
Constitutional Affairs - February 6, 2008. 



5 

could also be due to non-toxicological explanations" (emphasis added)17. Further, even 

a urine sample cannot determine the timing, or the quantity, of drug consumption18. 

14. These realities are reflected in the Criminal Code. Within the alcohol-impaired 

regime, ss. 258(1)(c) and (g) make provision for evidentiary treatment of a breath 

sample and a certificate of a qualified technician, respectively, at trial. That these 

provisions are "purely evidentiary in nature" — offering "evidentiary shortcuts and factual 

assumptions to the Crown", as opposed to being concerned with admissibility19  — is not 

the point. What is relevant is that, in the context of what the Crown says are essentially 

'companion' regimes, Parliament enacted no similar provisions as part of the drug-

impaired regime. There is no provision for any evidentiary shortcut or factual 

assumption based on a certificate prepared by an evaluating officer with respect to his 

or her evaluation (indeed there is not even provision for any such certificate). This is 

consistent with the recognition that such an evaluation is not equivalent to the analysis 

of blood alcohol concentration. 

15. Even accepting the Crown's submissions that Parliament wished to combat both 

alcohol and drug-impaired driving in an effective manner20, and that the drug-impaired 

provisions were modelled on the alcohol-impaired provisions21, the reality is that the two 

regimes, as enacted, are different. This reinforces the ambiguity as to whether the drug-

impaired regime dispenses with the requirement of a Mohan voir dire. 

B. The Charter requires a Mohan voir dire to admit the opinion evidence of an 
evaluating officer. 

16. Because s. 254(3.1) is ambiguous, its interpretation should take into account 

Charter principles.22  

17  Respondent's Factum at ¶ 7. 
18  Respondent's Factum at ¶ 7. 
19  Respondents Factum at ¶ 30. 
20  Respondent's Factum at ¶ 24. 
21  Respondent's Factum at IR 15. 
22  Bell Express Vu, 2002 SCC, supra at 11128, 62. 
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assumptions to the Crown", as opposed to being concerned with admissibility19  — is not 

the point. What is relevant is that, in the context of what the Crown says are essentially 

'companion' regimes, Parliament enacted no similar provisions as part of the drug-

impaired regime. There is no provision for any evidentiary shortcut or factual 

assumption based on a certificate prepared by an evaluating officer with respect to his 

or her evaluation (indeed there is not even provision for any such certificate). This is 

consistent with the recognition that such an evaluation is not equivalent to the analysis 

of blood alcohol concentration. 

15. Even accepting the Crown's submissions that Parliament wished to combat both 

alcohol and drug-impaired driving in an effective manner20, and that the drug-impaired 

provisions were modelled on the alcohol-impaired provisions21, the reality is that the two 

regimes, as enacted, are different. This reinforces the ambiguity as to whether the drug-

impaired regime dispenses with the requirement of a Mohan voir dire. 

B. The Charter requires a Mohan voir dire to admit the opinion evidence of an 
evaluating officer. 

16. Because s. 254(3.1) is ambiguous, its interpretation should take into account 

Charter principles.22  

17  Respondent's Factum at ¶ 7. 
18  Respondent's Factum at ¶ 7. 
19  Respondents Factum at ¶ 30. 
20  Respondent's Factum at ¶ 24. 
21  Respondent's Factum at IR 15. 
22  Bell Express Vu, 2002 SCC, supra at 11128, 62. 
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17. An accused who operates a motor vehicle while his or her ability to do so is 

impaired by a drug is guilty of an offence, and as such, the liberty interest protected by 

s. 7 is engaged.23  Section 254(3.1) must thus be interpreted in accordance with the 

principles of fundamental justice. 

18. Principles of fundamental justice, like fairness, are concepts that vary with the 

context in which they are invoked, including the interests of the individual and those of 

the state in providing a fair and workable system of justice.24  

(4 The principles of fundamental justice include the right to a fair process. 

19 Section 7 entitles an accused to a fair hearing.25  As McLachlin J. (as she then 

was) wrote, in concurring reasons in R. v. Harrer. 

Every person tried in Canada is entitled to a fair trial. The right to a fair 
trial is the foundation upon which our criminal justice system rests. It can 
neither be denied nor compromised. ...The right to a fair trial is also a 
"principle of fundamental justice" which section 7 of the Charter requires to 
be observed where the liberty of the subject is at stake.26  [cites omitted] 

20. Because the general principle that an accused is entitled to a fair trial cannot be 

entirely reduced to specific rules, this Court has repeatedly recognized that trial judges 

must always retain discretion, with its "obvious constitutional implications", to exclude 

evidence where its admission would compromise trial fairness.27  

(ii) The principles of fundamental justice include the right not to be convicted 
unless the state proves guilt beyond a reasonable doubt. 

21. The right not to be convicted except when guilt is proved beyond a reasonable 

doubt should be recognized as a principle of fundamental justice. In Canada (AG) v. 

23  Criminal Code, R.S.C. 1985, c. C-46, s. 253(1)(a). 
24  R. v. Harrer, [1995] 3 S.C.R. 562 at 1114; See also R. v. Levogiannis, [1993] 4 S.C.R. 475 at p. 486; 
Thomson Newspapers Ltd. v. Canada (Director of Investigation and Research, Restrictive Trade 
Practices Commission), [1990] 1 S.C.R. 425 at p. 540. 
25  Harrer, 1995 SCC, supra at ¶ 14; Levogiannis, 1993 SCC, supra at p. 486; Thomson Newspapers, 
1990 SCC, supra at p. 560 
26  Harrer, 1995 SCC, supra at If 40. 
27  R. v. Hart, 2014 SCC 52 at 1[ 88; Harrer, 1995 SCC, supra at TIE 13-14, 23-24; Thomson Newspapers 
1990 SCC, supra at pp. 559-560. 
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Federation of Law Societies of Canada, this Court set out three characteristics by which 

to recognize a principle of fundamental justice: 

1) It must be a legal principle; 

2) There must be significant societal consensus that it is fundamental 
to the way in which the legal system ought fairly to operate; and 

3) It must be sufficiently precise so as to yield a manageable standard 
against which to measure deprivations of life, liberty or security of 
the person.28  

22. The right not to be convicted except when guilt is proven beyond a reasonable 

doubt satisfies each of these criteria. It is a legal principle - it has long been used by 

our legal institutions as a criminal law standard. Through its frequent and repeated 

application, it is very well known and understood such that it is sufficiently precise to 

enable it to be applied in widely divergent fact situations.29  There is significant societal 

consensus that the principle that guilt must be proven beyond a reasonable doubt is 

fundamental to the way in which the legal system ought fairly to operate. Our criminal 

law and traditions have long considered this principle "a basic norm" for how the state 

deals with its citizens.3° 

23. In addition, the right not to be convicted except where guilt is proven beyond a 

reasonable doubt has been recognized as an integral part of the presumption of 

innocence protected in s. 11(d) of the Charter, which in turn, has been judicially 

recognized as being inextricably intertwined with s. 7. The presumption of innocence is 

a recognized principle of fundamental justice. Given that the requirement that proof of 

guilt must be made beyond a reasonable doubt is integral to the presumption of 

innocence, it follows that it is also a recognized principle of fundamental justice.31  

28  Canada (AG) v. Federation of Law Societies, 2015 SCC 7 at ¶ 87. 
29  Federation of Law Societies, 2015 SCC, supra at ¶¶ 89-92 
3°  Federation of Law Societies, 2015 SCC, supra at ¶ 95 
31  See for example, R. v. Oakes, [1986] 1 S.C.R. 103 at pp. 119-120; R. v. Wholesale Travel Group, 
[1991] 3 S.C.R. 154 at pp. 195-196. See also Hill, 2007 SCC, supra at ¶161 where Charron J., 
concurring, found that it is a principle of fundamental justice that an accused be given the benefit of any 
reasonable doubt. 
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(iii) These principles of fundamental justice demand that evidence in criminal 
proceedings be subject to scrutiny for admissibility and cogency. 

24. The right to a fair process and the right not to be convicted except on evidence 

that establishes guilt beyond a reasonable doubt both necessarily imply that evidence 

admitted in a criminal proceeding must be open to scrutiny before it can be admitted. It 

must be cogent and otherwise admissible. It must not be evidence that, in the trial 

judge's discretion, ought to be excluded. 

(iv) The Mohan Test 

25. In R. v. Mohan, this Court identified four criteria by which the admission of expert 

evidence should be assessed: (i) relevance; (ii) necessity in assisting the trier of fact; 

(iii) the absence of any exclusionary rule; and, (iv) a properly qualified expert32. 

26. In the context of opinion evidence, these criteria give structure to the principles of 

fundamental justice that require that the admissibility of expert evidence upon which a 

criminal conviction may be based must be subject to scrutiny. The Mohan test is the 

framework for the court's exercise of its gatekeeper function. Like the principles of 

fundamental justice, this gatekeeper function varies by context. As Doherty, J.A. put it 

in R. v. Abbey, "the trial judge as "gatekeeper" must go beyond truisms about the risks 

inherent in expert evidence and come to grips with those risks as they apply to the 

particular circumstances of the individual case"33. This requires a cost benefit analysis 

that considers the probative potential of the evidence as well as its reliability, along with 

the risks inherent in the admission of the evidence, like the risk that the trier of fact will 

yield its fact-finding function or that expert evidence will compromise the trial process.34  

27. The Mohan safeguard is no less important when the expert opinion is that of an 

evaluating officer. Through the framework of the Mohan test, a trial judge can scrutinize 

individual evaluating officers to ascertain whether they are properly qualified for the 

purposes of offering opinion evidence upon which a criminal conviction may fairly be 

32  R. v. Mohan, [19941 2 S.C.R. 9 at p. 20. 
33  R. v. Abbey, 2009 ONCA 624 (CanLII) at Tra 87, 90-92. 
34  Abbey, 2009 ONCA, supra at 11187, 90-92. This risk may be particularly acute where there is a jury. 
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based. That an officer is an evaluating officer under the regulations for purposes of 

exercising the powers conferred by s. 254(3.1) is not the end of the matter. Being 

credentialed does not equate to being qualified as an expert at trial. What if, since the 

officer was certified, new science has emerged with which the officer is not familiar35? 

What if, in the officer's experience evaluating individuals who are suspected of being 

impaired by drugs, that officer's assessment is regularly not borne out by the 

toxicological tests? What if an individual officer cannot articulate the basis for his or her 

opinion such that the trial judge cannot have confidence in relying on it? 

28. In any given case, there may be reasons to exclude the evidence of an 

evaluating officer. The trial judge must retain the discretion to do so, with all its 

"constitutional implications"36. If the evidence of an evaluating officer could undermine 

the fairness of the criminal process, or is of questionable cogency such that its 

admission would, in effect, relax the burden of proof, the evidence should not be led on 

the basis that the concerns go to weight. It should be excluded. 

29. The Crown treats the Mohan test as if it is an all or nothing proposition — either all 

evaluating officers are qualified experts or none are. Yet even the Crown acknowledges 

that an expert will "commonly refer to specialized knowledge gained through 

experience".37  It is obvious that the experience of one evaluating officer is not the same 

as another's, and the difference in experience may provide a basis to conclude that 

while one is properly qualified, another is not. 

30. The Crown's argument that the Mohan test will "undoubtedly add to the length 

and complexity of drug-impaired prosecutions"38  places an undue emphasis on 

expediency of convictions, inconsistent with the principles of fundamental justice and 

the important interests they protect. Expediency is not a basis to do away with the 

35  Respondent's Factum at ¶46, quoting then Justice Minister Nicholson: "...we expect Canada to 
continue to look to the IACP process to ensure we are using the most up-to-date, scientifically validated 
practices and procedures..." (Crown emphasis). 
36  Thomson Newspapers, 1990 SCC, supra at pp. 559-560. 
37  Respondent's Factum at ¶45. 
38  Respondent's Factum at ¶23. 
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discretion a trial judge must have to ensure the admission of evidence does not 

undermine constitutional guarantees. 

(v) Conclusion 

31. Section 254(3.1), interpreted in accordance with the Charter, requires a Mohan 

voir dire as a basic safeguard. An officer who is qualified as an evaluating officer under 

the statute has the power to conduct the evaluation, obtain a sample for toxicological 

testing, and form an opinion on the basis of which a charge may be laid. Nothing in the 

statute requires automatic admissibility of the evaluating officer's opinion without the 

court exercising its gatekeeper function. To the contrary, the gatekeeper function is 

important to ensure that any criminal conviction is based on a fair process and 

grounded in evidence that is cogent and otherwise admissible. 

PART 1V — SUBMISSIONS REGARDING COSTS 

32. The CCLA does not seek costs and asks that no costs be awarded against it. 

PART V ORDER REQUESTED 

33. The CCLA requests the Court's permission to make oral submissions of no more 

than 10 minutes in length at the hearing of this appeal. 

s+ 
ALL OF WHICH IS RESPECTFULLY SUBMITTED this 5%  day of August, 2016. 

Stuart Zacharias 
Lerners LLP 
Counsel for the Intervener, The 
Canadian Civil Liberties Association 
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PART VII — STATUTES AND REGULATIONS 

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 
Schedule B to the Canada Act 1982 (UK), 1982, c 11. 

Life, liberty and security of person 

7. Everyone has the right to life, liberty and security of the person and the right not to 
be deprived thereof except in accordance with the principles of fundamental justice. 

Proceedings in criminal and penal matters 

11. Any person charged with an offence has the right... 

(d) to be presumed innocent until proven guilty according to law in a fair and 
public hearing by an independent and impartial tribunal; 

Chartre canadienne des droits et libertos, partie I de la Loi constitutionelle de 1982, 
constituant ('annexe B de la Loi de 1982 sur le Canada (R-U), 1982, c 11. 

Vie, liberty et securite 

7. Chacun a droit a la vie, a la liberte et a la securite de sa personne; ii ne peut etre 
porte atteinte a ce droit qu'en conformite avec les principes de justice fondamentale. 

Affaires criminelles et penales 

11. Tout inculpe a le droit 

d) d'être presume innocent tant qu'il n'est pas declare coupable, conformernent a 
la loi, par un tribunal independant et impartial a l'issue d'un proces public et 
equitable; 

Criminal Code, R.S.C. 1985, c. C-46 

Operation while impaired 

253 (1) Every one commits an offence who operates a motor vehicle or vessel or operates or 
assists in the operation of an aircraft or of railway equipment or has the care or control of a 
motor vehicle, vessel, aircraft or railway equipment, whether it is in motion or not, 

(a) while the person's ability to operate the vehicle, vessel, aircraft or railway 
equipment is impaired by alcohol or a drug; or 
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(b) having consumed alcohol in such a quantity that the concentration in the person's 
blood exceeds eighty milligrams of alcohol in one hundred milliliters of blood. 

Definitions 

254 (1) In this section and sections 254.1 to 258.1, 

approved instrument means an instrument of a kind that is designed to receive and make an 
analysis of a sample of the breath of a person in order to measure the concentration of 
alcohol in the blood of that person and is approved as suitable for the purposes of section 
258 by order of the Attorney General of Canada; (alcootest approuve) 

evaluating officer means a peace officer who is qualified under the regulations to conduct 
evaluations under subsection (3.1); (agent evaluateur) 

qualified technician means, 

(a) in respect of breath samples, a person designated by the Attorney General as 
being qualified to operate an approved instrument, and 

(b) in respect of blood samples, any person or person of a class of persons designated 
by the Attorney General as being qualified to take samples of blood for the purposes of 
this section and sections 256 and 258. (technicien qualifie) 

Samples of breath or blood 

(3) If a peace officer has reasonable grounds to believe that a person is committing, or at any 
time within the preceding three hours has committed, an offence under section 253 as a 
result of the consumption of alcohol, the peace officer may, by demand made as soon as 
practicable, require the person 

(a) to provide, as soon as practicable, 

(i) samples of breath that, in a qualified technician's opinion, will enable a 
proper analysis to be made to determine the concentration, if any, of alcohol in 
the person's blood, or 

(ii) if the peace officer has reasonable grounds to believe that, because of their 
physical condition, the person may be incapable of providing a sample of breath 
or it would be impracticable to obtain a sample of breath, samples of blood that, 
in the opinion of the qualified medical practitioner or qualified technician taking 
the samples, will enable a proper analysis to be made to determine the 
concentration, if any, of alcohol in the person's blood; and 

(b) if necessary, to accompany the peace officer for that purpose. 
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evaluating officer means a peace officer who is qualified under the regulations to conduct 
evaluations under subsection (3.1); (agent evaluateur) 

qualified technician means, 

(a) in respect of breath samples, a person designated by the Attorney General as 
being qualified to operate an approved instrument, and 

(b) in respect of blood samples, any person or person of a class of persons designated 
by the Attorney General as being qualified to take samples of blood for the purposes of 
this section and sections 256 and 258. (technicien qualifie) 

Samples of breath or blood 

(3) If a peace officer has reasonable grounds to believe that a person is committing, or at any 
time within the preceding three hours has committed, an offence under section 253 as a 
result of the consumption of alcohol, the peace officer may, by demand made as soon as 
practicable, require the person 

(a) to provide, as soon as practicable, 

(i) samples of breath that, in a qualified technician's opinion, will enable a 
proper analysis to be made to determine the concentration, if any, of alcohol in 
the person's blood, or 

(ii) if the peace officer has reasonable grounds to believe that, because of their 
physical condition, the person may be incapable of providing a sample of breath 
or it would be impracticable to obtain a sample of breath, samples of blood that, 
in the opinion of the qualified medical practitioner or qualified technician taking 
the samples, will enable a proper analysis to be made to determine the 
concentration, if any, of alcohol in the person's blood; and 

(b) if necessary, to accompany the peace officer for that purpose. 
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Evaluation 

(3.1) If a peace officer has reasonable grounds to believe that a person is committing, or at 
any time within the preceding three hours has committed, an offence under paragraph 
253(1)(a) as a result of the consumption of a drug or of a combination of alcohol and a drug, 
the peace officer may, by demand made as soon as practicable, require the person to submit, 
as soon as practicable, to an evaluation conducted by an evaluating officer to determine 
whether the person's ability to operate a motor vehicle, a vessel, an aircraft or railway 
equipment is impaired by a drug or by a combination of alcohol and a drug, and to 
accompany the peace officer for that purpose. 

Samples of bodily substances 

(3.4) If, on completion of the evaluation, the evaluating officer has reasonable grounds to 
believe, based on the evaluation, that the person's ability to operate a motor vehicle, a 
vessel, an aircraft or railway equipment is impaired by a drug or by a combination of alcohol 
and a drug, the evaluating officer may, by demand made as soon as practicable, require the 
person to provide, as soon as practicable, 

(a) a sample of either oral fluid or urine that, in the evaluating officer's opinion, will 
enable a proper analysis to be made to determine whether the person has a drug in 
their body; or 

(b) samples of blood that, in the opinion of the qualified medical practitioner or 
qualified technician taking the samples, will enable a proper analysis to be made to 
determine whether the person has a drug in their body. 

Proceedings under section 255 

258 (1) In any proceedings under subsection 255(1) in respect of an offence committed under 
section 253 or subsection 254(5) or in any proceedings under any of subsections 255(2) to 
(3.2), 

(c) where samples of the breath of the accused have been taken pursuant to a 
demand made under subsection 254(3), if 

(i) [Repealed before coming into force, 2008, c. 20, s. 3] 

(ii) each sample was taken as soon as practicable after the time when the 
offence was alleged to have been committed and, in the case of the first 
sample, not later than two hours after that time, with an interval of at least 
fifteen minutes between the times when the samples were taken, 

(iii) each sample was received from the accused directly into an approved 
container or into an approved instrument operated by a qualified technician, and 

(iv) an analysis of each sample was made by means of an approved instrument 
operated by a qualified technician, 
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evidence of the results of the analyses so made is conclusive proof that the 
concentration of alcohol in the accused's blood both at the time when the analyses 
were made and at the time when the offence was alleged to have been committed 
was, if the results of the analyses are the same, the concentration determined by the 
analyses and, if the results of the analyses are different, the lowest of the 
concentrations determined by the analyses, in the absence of evidence tending to 
show all of the following three things — that the approved instrument was 
malfunctioning or was operated improperly, that the malfunction or improper operation 
resulted in the determination that the concentration of alcohol in the accused's blood 
exceeded 80 mg of alcohol in 100 mL of blood, and that the concentration of alcohol in 
the accused's blood would not in fact have exceeded 80 mg of alcohol in 100 mL of 
blood at the time when the offence was alleged to have been committed; 

(g) where samples of the breath of the accused have been taken pursuant to a 
demand made under subsection 254(3), a certificate of a qualified technician stating 

(i) that the analysis of each of the samples has been made by means of an 
approved instrument operated by the technician and ascertained by the 
technician to be in proper working order by means of an alcohol standard, 
identified in the certificate, that is suitable for use with an approved instrument, 

(ii) the results of the analyses so made, and 

(iii) if the samples were taken by the technician, 

(A) [Repealed before coming into force, 2008, c. 20, s. 3] 

(B) the time when and place where each sample and any specimen 
described in clause (A) was taken, and 

(C) that each sample was received from the accused directly into an 
approved container or into an approved instrument operated by the 
technician, 

is evidence of the facts alleged in the certificate without proof of the signature or the 
official character of the person appearing to have signed the certificate; 

Code criminel, L.R,C. 1985, c. C-46 

Capacite de conduite affaiblie 

253 (1) Commet une infraction quiconque conduit un vehicule a moteur, un bateau, un 
aeronef ou du materiel ferroviaire, ou aide a conduire un aeronef ou du materiel ferroviaire, 
ou a la garde ou le controle d'un vehicule a moteur, d'un bateau, d'un aeronef ou de materiel 
ferroviaire, que ceux-ci soient en mouvement ou non, dans les cas suivants : 

a) lorsque sa capacite de conduire ce vehicule, ce bateau, cet aeronef ou ce materiel 
ferroviaire est affaiblie par l'effet de l'alcool ou d'une drogue; 
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b) lorsqu'il a consommé une quantite d'alcool telle que son alcoolernie depasse 
quatre-vingts milligrammes d'alcool par cent millilitres de sang. 

Definitions 

254 (1) Les definitions qui suivent s'appliquent au present article et aux articles 254.1 a 
258.1. 

agent evaluateur Agent de la paix qui possede les qualites prevues par reglement pour 
effectuer des evaluations en vertu du paragraphe (3.1). (evaluating officer) 

alcootest approuve Instrument d'un type destine a recueillir un echantillon de fhaleine d'une 
personne et a en faire ('analyse en vue de determiner l'alcoolennie de cette personne et qui 
est approuve pour ('application de ('article 258 par un arrete du procureur general du Canada. 
(approved instrument) 

technicien qualifie 

a) Dans le cas d'un echantillon d'haleine, toute personne designee par le procureur 
general comme etant qualifiee pour manipuler un alcootest approuve; 

b) dans le cas d'un echantillon de sang, toute personne designee par le procureur 
general, ou qui fait partie d'une categorie designee par celui-ci, comme etant qualifiee 
pour prelever un echantillon de sang pour ('application du present article et des articles 
256 et 258. (qualified technician) 

Prelevement d'echantillon d'haleine ou de sang 

(3) L'agent de la paix qui a des motifs raisonnables de croire qu'une personne est en train de 
commettre, ou a commis au cours des trois heures precedentes, une infraction prevue 
('article 253 par suite d'absorption d'alcool peut, a condition de le faire dans les meilieurs 
delais, lui ordonner 

a) de lui fournir dans les meilleurs delais les echantillons suivants 

(i) soit les echantillons d'haleine qui de l'avis Tun technicien qualifie sont 
necessaires a une analyse convenable permettant de determiner son 
alcoolennie, 

(ii) soit les echantillons de sang qui, de l'avis du technicien ou du nnedecin 
qualifies qui effectuent le prelevennent, sont necessaires a une analyse 
convenable permettant de determiner son alcoolennie, dans le cas ou ('agent de 
la paix a des motifs raisonnables de croire qu'a cause de l'etat physique de 
cette personne elle peut etre incapable de fournir un echantillon d'haleine ou le 
prelevement d'un tel echantillon serait difficilement realisable; 

- 16 - 

b) lorsqu'il a consommé une quantite d'alcool telle que son alcoolernie depasse 
quatre-vingts milligrammes d'alcool par cent millilitres de sang. 

Definitions 

254 (1) Les definitions qui suivent s'appliquent au present article et aux articles 254.1 a 
258.1. 

agent evaluateur Agent de la paix qui possede les qualites prevues par reglement pour 
effectuer des evaluations en vertu du paragraphe (3.1). (evaluating officer) 

alcootest approuve Instrument d'un type destine a recueillir un echantillon de fhaleine d'une 
personne et a en faire ('analyse en vue de determiner l'alcoolennie de cette personne et qui 
est approuve pour ('application de ('article 258 par un arrete du procureur general du Canada. 
(approved instrument) 

technicien qualifie 

a) Dans le cas d'un echantillon d'haleine, toute personne designee par le procureur 
general comme etant qualifiee pour manipuler un alcootest approuve; 

b) dans le cas d'un echantillon de sang, toute personne designee par le procureur 
general, ou qui fait partie d'une categorie designee par celui-ci, comme etant qualifiee 
pour prelever un echantillon de sang pour ('application du present article et des articles 
256 et 258. (qualified technician) 

Prelevement d'echantillon d'haleine ou de sang 

(3) L'agent de la paix qui a des motifs raisonnables de croire qu'une personne est en train de 
commettre, ou a commis au cours des trois heures precedentes, une infraction prevue 
('article 253 par suite d'absorption d'alcool peut, a condition de le faire dans les meilieurs 
delais, lui ordonner 

a) de lui fournir dans les meilleurs delais les echantillons suivants 

(i) soit les echantillons d'haleine qui de l'avis Tun technicien qualifie sont 
necessaires a une analyse convenable permettant de determiner son 
alcoolennie, 

(ii) soit les echantillons de sang qui, de l'avis du technicien ou du nnedecin 
qualifies qui effectuent le prelevennent, sont necessaires a une analyse 
convenable permettant de determiner son alcoolennie, dans le cas ou ('agent de 
la paix a des motifs raisonnables de croire qu'a cause de l'etat physique de 
cette personne elle peut etre incapable de fournir un echantillon d'haleine ou le 
prelevement d'un tel echantillon serait difficilement realisable; 



- 17 - 

b) de le suivre, au besoin, pour que puissent etre preleves les echantillons de sang ou 
d'haleine. 

Code criminel, L.R.C. 1985, c. C-46, art. 254(3.1) 

Evaluation 

(3.1) L'agent de la paix qui a des motifs raisonnables de croire qu'une personne est en train 
de commettre, ou a commis au cours des trois heures precedentes, une infraction prevue 
ralinea 253(1)a) par suite de ('absorption dune drogue ou d'une combinaison d'alcool et de 
drogue peut, a condition de le faire dans les meilleurs delais, lui ordonner de se soumettre 
dans les meilleurs delais a une evaluation afin que ('agent evaluateur verifie si sa capacite de 
conduire un vehicule a moteur, un bateau, un aeronef ou du materiel ferroviaire est affaiblie 
par suite d'une telle absorption, et de le suivre afin qu'il soit procede a cette evaluation. 

Code criminel, L.R.C. 1985, c. C-46, art. 254(3.4) 

Prelevement de substances corporelles 

(3.4) Une fois revaluation de la personne completee, ('agent evaluateur qui a, sur le 
fondement de cette evaluation, des motifs raisonnables de croire que la capacite de celle-ci 
de conduire un vehicule a moteur, un bateau, un aeronef ou du materiel ferroviaire est 
affaiblie par I'effet d'une drogue ou par l'effet combine de I'alcool et d'une drogue peut, 
condition de le faire dans les meilleurs delais, lui ordonner de se soumettre dans les 
meilleurs Ma's aux mesures suivantes : 

a) soit le prelevement de rechantillon de liquide buccal ou d'urine qui, de I'avis de 
('agent evaluateur, est necessaire a une analyse convenable permettant de determiner 
la presence d'une drogue dans son organisme; 

b) soit le prelevement des echantillons de sang qui, de l'avis du technicien ou du 
medecin qualifies qui effectuent le prelevement, sont necessaires a une analyse 
convenable permettant de determiner la presence d'une drogue dans son organisme. 

Code criminel, L.R.C. 1985, c. C-46, art. 258(1)(c) et (g) 

Poursuites en vertu de !'article 255 

258 (1) Dans des poursuites engagees en vertu du paragraphe 255(1) a regard d'une 
infraction prevue a ('article 253 ou au paragraphe 254(5) ou dans des poursuites engagees 
en vertu de run des paragraphes 255(2) a (3.2) 

c) lorsque des echantillons de l'haleine de raccuse ont ete preleves conformement a 
un ordre donne en vertu du paragraphe 254(3), la preuve des resultats des analyses 
fait foi de facon concluante, en l'absence de toute preuve tendant a demontrer a la fois 
que les resultats des analyses montrant une alcoolernie superieure a quatre-vingts 
milligrammes d'alcool par cent millilitres de sang decoulent du mauvais 
fonctionnement ou de ('utilisation incorrecte de ralcootest approuve et que ralcoolernie 
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de ('accuse au moment ou !Infraction aurait ete commise ne depassait pas quatre-
vingts milligrammes d'alcool par cent millilitres de sang, de l'alcaolemie de !'accuse 
tant au moment des analyses qu'a celui 001 ['infraction aurait ete commise, ce taux 
correspondant aux resultats de ces analyses, lorsqu'lls sant identiques, ou au plus 
faible d'entre eux s'ils sont differents, si les conditions suivantes sont reunies : 

(i) [Abroge avant d'entrer en vigueur, 2008, ch. 20, art. 3] 

(ii) chaque echantillon a ete preleve des qu'il a ete materiellement possible de 
le faire apres le moment aCi !'infraction aurait ete commise et, dans le cas du 
premier echantillon, pas plus de deux heures apres ce moment, les autres 
I'ayant ete a des intervalles d'au mains quinze minutes, 

(iii) chaque echantillon a ete recu de ('accuse directement dans un contenant 
approuve ou dans un alcootest approuve, manipule par un tech nicien qualifie, 

(iv) une analyse de chaque echantillon a ete faite a l'aide d'un alcootest 
approuve, manipule par un technicien quail* 

g) lorsque des echantillons de I'haleine de ('accuse ont ete preleves conformement 
une demande faite en vertu du paragraphe 254(3), le certificat d'un technicien qualifie 
fait preuve des faits allegues dans le certificat sans qu'il soit necessaire de prouver la 
signature ou la qualite officielle du signataire, si le certificat du technicien qualifie 
contient : 

(i) la mention que !'analyse de chacun des echantillons a ete faite a l'aide d'un 
alcootest approuve, manipule par lui et dont it s'est assure du ban 
fonctionnement au moyen d'un alcoal type identifie dans le certificat, camme se 
pretant bien a l'utilisation avec cet alcootest approuve, 

(ii) la mention des resultats des analyses ainsi faites, 

(iii) la mention, dans le cas ou it a lui-meme preleve les echantillons : 

(A) [Abroge avant d'entrer en vigueur, 2008, ch. 20, art. 3] 

(B) du temps et du lieu 00 chaque echantillon et un specimen 
quelconque mentianne dans la division (A) ont ete preleves, 

(C) que chaque echantillon a ete recu directement de !'accuse dans un 
contenant approuve ou dans un alcootest approuve, manipule par lui; 

Evaluation of Impaired Operation (Drugs and Alcohol) Regulations, SOR/2008-196, s. 3. 

Evaluation Tests and Procedures 

3 The tests to be conducted and the procedures to be followed during an evaluation under 
subsection 254(3.1) of the Criminal Code are 
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(a) a preliminary examination, which consists of measuring the pulse and determining 
that the pupils are the same size and that the eyes track an object equally; 

(b) eye examinations, which consist of 

(i) the horizontal gaze nystagmus test, 

(ii) the vertical gaze nystagmus test, and 

(iii) the lack-of-convergence test; 

(c) divided-attention tests, which consist of 

(i) the Romberg balance test, 

(ii) the walk-and-turn test referred to in paragraph 2(b), 

(iii) the one-leg stand test referred to in paragraph 2(c), and 

(hi) the finger-to-nose test, which includes the test subject tilting the head back 
and touching the tip of their index finger to the tip of their nose in a specified 
manner while keeping their eyes closed; 

(d) an examination, which consists of measuring the blood pressure, temperature and 
pulse; 

(e) an examination of pupil sizes under light levels of ambient light, near total darkness 
and direct light and an examination of the nasal and oral cavities; 

(f) an examination, which consists of checking the muscle tone and pulse; and 

(g) a visual examination of the arms, neck and, if exposed, the legs for evidence of 
injection sites. 

Reglement stir revaluation des facultes de conduite (drogues et a/coo/), DORS/2008-196, art. 
3 

Examens et procedure 

3 Les examens a effectuer et is procedure a suivre lors de revaluation prevue au paragraphe 
254(3.1) du Code criminel sont les suivants : 

a) rexannen preliminaire consistant a prendre le pouls et a verifier si les pupilles sont 
d'egale taille et si les deux yeux peuvent suivre egalenrient le deplacement d'un objet; 

b) les examens des yeux suivants 

(i) le test du nystagmus du regard horizontal, 
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(ii) le test du nystagmus du regard vertical, 

(iii) ('examen de Ia capacite des yeux a converger; 

c) les examens dattention divisee suivants 

(i) l'epreuve de Romberg liee a requilibre, 

(ii) le test vise a l'alinea 2b) (marcher et se retourner), 

(iii) le test vise a ralinea 2c) (se tenir sur un pied), 

(iv) repreuve doigt-nez, laquelle consiste notamment a incliner Ia tete vers 
rarriere et a porter le bout de ('index sur le bout du nez d'une maniere donnee, 
tout en gardant les yeux fermes; 

d) ('examen consistant a prendre Ia tension arterielle, la temperature et le pouls; 

e) ('examen de Ia dilatation des pupilles a la lumiere ambiante, dans l'obscurite 
presque totale et a la lunniere directe et ('examen des cavites buccale et nasales; 

f) ('examen consistant a verifier le tonus musculaire et a prendre le pouls; 

g) ('examen visuel des bras, du cou et si, elles sont decouvertes, des jambes afin 
d'identifier des sites d'injection. 
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