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IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO) 

BETWEEN: 

CARSON BINGLEY 

- and - 

HER MAJESTY THE QUEEN 

APPELLANT 

RESPONDENT 

- and - 

CRIMINAL LAWYERS' ASSOCIATION (ONTARIO), 
CANADIAN CIVIL LIBERTIES ASSOCIATION 

INTERVENERS 

FACTUM OF THE INTERVENER, 
THE CRIMINAL LAWYERS' ASSOCIATION (ONTARIO) 

PART I - OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The question of who is an expert and what scientific evidence is admissible in a 

criminal proceeding are issues that are continually evolving with the advancement of 

scientific techniques. While expert opinion evidence is presumptively inadmissible in 

criminal trials, the opinions of experts are admissible where their technical and scientific 

interpretation of facts is reliable and of assistance to the trier of fact. In this regard, trial 
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judges perform a gatekeeper function, by way of a Mohan voir dire, ensuring that only 

reliable opinions that are relevant to the issues are admitted into evidence. This 

gatekeeping function also ensures that unreliable opinions or 'junk science' does not 

infect the trial process. Scientific or expert knowledge is always in a state of flux. New 

information is learned. Old information is debunked. In light of this, the courts must 

remain vigilant. Errors in so-called "expert" opinions have in the past left a trail of 

wrongful convictions in their wake. 

2. This case raises the issue of whether Parliament in enacting section 254(3.1) of the 

Criminal Code has qualified certified Drug Recognition Experts ("DRE") as experts for the 

purposes of providing opinion evidence on the ultimate issue of whether or not an 

accused is impaired by drug. In interpreting section 254(3.1) the Court of Appeal for 

Ontario held that opinion evidence from a DRE was admissible without the need for a 

Mohan voir dire.1  

3. It is the position of the Criminal Lawyers' Association (CLA) that such an 

interpretation should not be adopted. Subjecting DREs to a Mohan voir dire ensures the 

reliability of their opinion and that it is based on proper scientific foundation. This is 

particularly important because the DRE's opinion evidence goes directly to the ultimate 

issue at trial - whether the accused is impaired. This raises the concern that flows 

throughout the jurisprudence regarding the danger that the trier of fact may abdicate 

their fact-finding role and blindly follow the opinion of the expert.2  Unlike the blood 

alcohol testing regime, where the expert opinion is based on the administration and 

objective readings of a scientific instrument, the opinion of a DRE regarding whether an 

accused is impaired has a subjective quality. Allowing the trial judge to perform his/her 

gatekeeper function prevents against miscarriages of justice by ensuring that the role of 

the trier of fact is not overtaken by unreliable or inaccurate opinion evidence. 

R. v. Mohan, [1994] 2 SCR 9 
2  See R. v. D.(D.), [2000] 2 SCR 275 at Vff53-54; R. v. j. (j.-L.), [2000] 2 SCR 600 at 111125-26 & 37 



B. Statement of Facts 

4. The CLA takes no position with respect to the facts as advanced by the parties and 

defers to the parties on the factual record. 

PART II - QUESTIONS IN ISSUE 

5. The Appellant raises two issues on appeal. Both relate to whether the opinions 

formed by DREs are admissible without the need for a Mohan voir dire; either by virtue of 

the statutory regime set out in the Criminal Code or under the common law exception for 

the admissibility of "lay" opinion evidence pursuant to Graat.3  In response to the 

questions as posed by the Appellant, the CLA's position is as follows: 

6. Issue 1: Are the opinions formed by a DRE conducting an evaluation of a 

suspected drug-impaired driver pursuant to section 254(3.1) of the Criminal Code, 

admissible in evidence without first conducting a Mohan voir dire? 

7. CLA's Response: Section 254(3.1) does not displace the general presumption that 

expert opinion evidence is inadmissible, unless it meets the Mohan requirements. The 

Court of Appeal for Ontario's interpretation of section 254(3.1) - eliminating the need for 

a Mohan voir dire - undermines an accused's right to full answer and defence, risks absurd 

and unsustainable results in future applications and raises the potential for miscarriages 

of justice. The "soft-science" underlying the DRE regime mandates that the opinions of 

DREs be tested prior to admission as evidence. This type of science cannot be analogized 

to "hard-science" used when testing alcohol impairment by way of a breath test. 

Additionally, the fact that the a DRE's subjective opinion goes directly to the ultimate 

issue - i.e. whether an accused is impaired - requires additional scrutiny to ensure that 

3  R. v. Graat, [1982] 2 SCR 819 

3 
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only reliable observations based on sound scientific research and methods be admitted into 

evidence. 

8. Issue 2: Are the opinions formed by a DRE conducting an evaluation of a 

suspected drug-impaired driver pursuant to section 254(3.1) "lay" opinions as 

contemplated by this Court in Graat and, therefore, admissible in evidence without the 

need to conduct a voir dire? 

9. CLA's Response: The CLA agrees with the Appellant's position at If 60 - 67 of its 

factum that the opinion evidence given by a DRE does not fall into the category of "lay" 

opinion evidence discussed by this Court in Graat and by the Alberta Court of Appeal in 

Polturak.4  By virtue of the role of the DRE in the investigation, their opinions as to 

whether the accused is impaired by drug is necessarily linked to their participation in 

conducting the DRE twelve-step procedure. These are not "lay" opinions or compendious 

statements of fact, but rather expert opinions based on the DRE's specific training. 

PART III - STATEMENT OF ARGUMENT 

A. Overview 

10. The opinions expressed by the DRE ought to be characterized as expert evidence 

and subjected to the normal scrutiny as part of a Mohan voir dire. It is trite law that expert 

opinion evidence is presumptively inadmissible. Nothing in the language of section 

254(3.1) should cause this Court to depart from the normal common law approach. 

Rather, any interpretation of section 254(3.1), which is inconsistent with the general 

exclusionary rule - admitting expert opinion evidence without requiring a voir dire -

derogates the accused's right to full answer and defence and risks miscarriages. Such an 

interpretation is inconsistent with the constitution and should not be adopted. 

4  R. v. Polturak, 1988 ABCA 306 
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B. A Mohan Voir Dire is an Appropriate Pre-Condition for Admissibility  

(i) Any Interpretation of Section 254(3.1) which Eliminates the Need for a Voir Dire 
Risks Miscarriages of Justice 

11. The interpretation of s. 254(3.1) by the Court of Appeal and advocated by the 

Respondent - eliminating the need for a Mohan voir dire - sets up a dangerous precedent 

which undermines the accused's right to full answer and defence. Contrary to the 

position taken by the Respondent at ¶47 of its factum, interpreting section 254(3.1) in a 

way that necessitates a Mohan voir dire does not amount to an indirect constitutional 

challenge to the statutory scheme. Rather such an interpretation is in accordance with 

the jurisprudence on statutory interpretation, which holds that statutory interpretation 

ought to conform with constitutional protections and norms.5  

12. A plain reading of section 254(3.1), and its associated regulations, reveal that 

Parliament created a legislative regime with respect to the qualifications of persons able 

to conduct drug-impairment testing and the testing procedure itself. The qualifications 

of the DREs are pre-conditions to their ability to perform the required testing. They are 

not related to the admissibility of the expert opinion evidence. The notion that Parliament 

intended to legislate an answer to the question "who is an expert", thereby eliminating 

the necessity for a Mohan voir dire, would remove any ability for accuseds to subject the 

alleged "experts" training and opinion to proper scrutiny. 

13. As can be seen from the facts in this case, the specific DRE officer had limited 

training and understanding with respect to the science involved in conducting the 

required tests. The Crown did not seek to admit any evidence regarding the validity of 

the underlying tests, which was certainly subject to question in light of the officer's 

evidence. If this evidence is presumptively admissible, many of the problems associated 

with the training, and underlying science of the DRE regime, evades scrutiny and may 

5  Ben ExpressVu Limited Partnership v. Rex, [20021 2 SCR 559 at 11 61-67 
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go before a jury in a manner that prejudices the accused, regardless of whether the option 

remains to argue such flaws go to weight. 

14. Moreover, the opinion expressed by the DRE expert goes directly to the central 

issue in the proceeding, namely whether the accused is impaired. While there is no 

general exclusionary rule barring opinion evidence on the ultimate issue, the closer the 

opinion comes to the ultimate issue, the more important the trial judge's gatekeeper 

function becomes as the danger that the trier of fact places undue reliance on the opinion 

is heightened.6  In this sense the interpretation of section 254(3.1) proposed by the Court 

of Appeal for Ontario, which eliminates the need for a Mohan voir dire, risks that the 

decision of guilt or innocence turn exclusively on the DRE's opinion. This creates a 

serious concern about wrongful convictions. 

(ii) The Court of Appeal's Interpretation of Section 254(3.1) May Lead to 
Absurd and Unsustainable Results 

15. The Court of Appeal's interpretation risks absurd and unsustainable future 

applications. It is a well-settled principle of legislative interpretation that a reading that 

would result in unreasonable or absurd consequences ought to be avoided.? If section 

254(3.1) is interpreted to eliminate a Mohan voir dire, the DRE's expertise would remain 

admissible even if future scientific studies result in findings that either the qualifications 

of the expert, the testing procedures or the science as a whole is wrong. It creates a bright 

line rule of admissible opinion, rather than in keeping with the general principle of 

presumptive inadmissibility. This line of reasoning is both non-contextual and non-

flexible; incapable of growth for want of judicial discretion. As this Court noted in R. v. 

Trochym: 

6  R. v. R.(K.E.) (2003), 65 OR (3d) 723 (CA) at '753-55 
7  Rizzo & Rizzo Shoes Ltd. (Re), [1998} 1 SCR 27 at ¶27; Ontario v. Canadian Pacific Ltd., [19951 2 SCR 
1028 at ¶65 
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...Like the legal community, the scientific community continues to challenge and 
improve upon its existing base of knowledge. As a result, the admissibility of 
scientific evidence is not frozen in time. 

While some forms of scientific evidence become more reliable over time, others 
may become less so as further studies reveal concerns. Thus, a technique that was 
once admissible may subsequently be found to be inadmissible...8  

16. Adopting the interpretation advanced by the Court of Appeal could results in 

opinions based on "junk science" or unqualified experts being admitted into criminal 

proceedings. Such an interpretation would require Parliament to constantly assess and 

amend the provisions, and corresponding regulation, on the basis of the available science 

at the time.9  For instance, if a new study arose that suggested one or more of the DRE 

standard tests was not reliable - or to take it even further, that the whole testing regime 

was unreliable - that issue could only go to weight, not admissibility, until Parliament 

amended the certification procedure. The DRE would still be presumptively considered 

an expert, even while the foundation of that expertise was called starkly into question. 

This approach is neither practical, nor beneficial to the court's truth seeking function, and 

should not be adopted by this Court.1° 

(iii) The Subjective Nature of the DRE Opinion Evidence Distinguishes it From 
the Expert Evidence of a Breath Technician 

8  R. v. Trochym, [2001 1 SCR 239 at ri31-32 
9  As it currently stands under the Evaluation of Impaired Operation Regulations, SOR/2008-196, s. 1, 
the accreditation of "certified drug recognition experts" is delegated to the "International 
Association of Chiefs of Police" - a U.S. based body. If the Court of Appeal for Ontario's 
interpretation stands, and litigants have no ability to challenge a DRE's expertise, a foreign body 
would be making decisions of presumptive admissibility of expert opinion rather than our own 
domestic courts. 
10  With respect to the Respondent's argument at ¶19 of its factum, the Respondent cites sections 
640(4) and 720(1) as examples for the proposition that the phrase "to determine" is used 
throughout the Criminal Code to mean the drawing of a conclusion. Both of those sections deal 
with circumstances where a trier of fact is required to draw a conclusion on a specific issue as 
opposed to an expert providing opinion evidence on the ultimate issue in a criminal proceeding. 
Despite how central the opinion evidence is, it is the trier of fact who ultimately "determines" the 
issue. 
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17. While both the DRE and alcohol impairment provisions target the same problem 

- eliminating impaired driving - the science behind the two regimes is completely 

different. In the context of the alcohol impairment provisions, a qualified technician is 

trained in the operation and reading of a scientific instrument. On the other hand, the 

DRE is trained to perform a twelve-step procedure, which includes subjective 

assessments. In this regard, there is a qualitative difference between the "hard" and "soft" 

science used under the two regimes as well as the type of 'expertise' required to perform 

the tests and interpret the results. 

18. In the case of qualified breath technicians, the expertise is largely technical. The 

breath technician must understand how to properly operate a mechanical instrument and 

how to read the results. The results are also objective, generated from the scientific 

instrument. In these circumstances, the risk of a miscarriage of justice is relatively low. 

Subjective bias, whether conscious or unconscious, and general human fallibility are 

limited. The breath technician essentially gives evidence as to the operation of the 

mechanical device and the objective results produced. 

19. This is a far cry from the DRE's role. The subjective character of the DRE procedure 

creates risks and problems that are unique to drug impairment. For instance, with respect 

to the DRE testing itself, the second step of the twelve-step DRE procedurell involves an 

interview conducted by the officer. The subjective quality of this procedure may create 

bias in the officer's assessment of whether or not the subject is in fact impaired by drugs, 

which is a relevant consideration to determine the admissibility of expert opinion.12  For 

this reason, a Mohan voir dire to test expertise is an important protection for accuseds as 

each DRE's conclusion are based on their subjective interpretations. Thus, while the 

11  Evaluation of Impaired Operation Regulations, SOR/ 2008-196. 
Demer v. College of Veterinarians of Ontario (2008), 92 OR (3d) 97 (CA) at ¶21 and Carmen Alfano 

Family Trust (Trustee of) v. Piersanti, 2012 ONCA 297 at T11110-111. Several Commissions have also 
noted the dangers of impartial experts - see for example The Gouge Inquiry into Pediatric Forensic 
Pathology in Ontario and the Report of the Kaufman Commission on Proceedings Involving Guy Pau 
Morin. 
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Respondent refers to concerns about inconsistent rulings and excess litigation on a DRE's 

qualifications at 1140 of their factum, case-by-case scrutiny is a natural and necessary 

product of the subjective nature of the procedure. In other cases of expert evidence, 

where the subject expert opinion is pivotal to the issue the trier of fact has to resolve, an 

argument that it 'might take too long' to properly vet the proposed expert's background 

should, and would, fall on deaf ears. The accused's rights to full answer and defence and 

a fair trial should not be sacrificed on the alter of judicial efficiency, particularly when to 

do so might cause wrongful convictions. 

(iv) It is Inappropriate for the Problems Associated with the Expertise of DREs 
to Only Impact the Weight of the Opinion 

20. To the extent that the Court of Appeal was of the view that any problems 

associated with the science or subjective nature of the DRE's opinion can go to weight, it 

is submitted that this line of reasoning undermines the approach to expert evidence more 

generally. The purpose of a Mohan voir dire is to ensure that only properly qualified  

experts are permitted to give opinion evidence on areas relevant to an issue at trial and 

within the proper scope of their expertise. In this regard, the trial judge acts as a 

gatekeeper scrutinizing proposed experts to ensure that the fact-finding process is not 

undermined. Expert opinion evidence that does not assist, or is not properly qualified, 

should not be heard by the trier of fact. 

C. The Opinions of DREs Cannot be Characterized as "Lay" Opinion 

21. Given the nature of the DREs interaction with an accused - an after-the-fact 

examination based on specific expertise - any opinion formed regarding the accused's 

level of impairment cannot be characterized as "lay" opinion. Opinions formed by DREs 

are made in context: applying a scientific procedure to determine whether or not an 

individual is impaired. They observe the accused through the purported lens of their 

scientific expertise. Lay opinion is generally logical inferences that can be drawn from 
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direct observations - i.e. compendious statements of facts. The DRE's training, and the 

tests administered to form the DRE's opinions, is not information generally understood 

or known to lay persons. Any attempt to characterize the DRE's opinion in this manner 

ignores their specialized training and is a backdoor route to avoid having a Mohan voir 

dire. 

PART IV - SUBMISSIONS ON COSTS 

22. The CLA makes no submissions as to costs. 

PART V - ORDER SOUGHT 

23. The CLA respectfully requests an opportunity to present ten minutes of oral 

argument, or as long as this Honourable Court sees fit. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 9th DAY OF SEPTEMBER, 2016. 

RUSONIK, O'CONNOR, ROBBINS, LLP 
36 Lombard Street, Suite 100 
Toronto, Ontario M5C 2X3 

Tel: (416) 598-1811 
Fax: (416) 598-3384 

Mark C. Halfyard/ Breana Vandebeek 
Counsel for the Intervener, 
The Criminal Lawyers' Association 
(Ontario) 

GOWLINGS WLG (Canada) LLP 
160 Elgin Street, Suite 2600 
Ottawa, Ontario K1P 1C3 

Tel.: (613) 786-0211 
Fax: (613) 788-3573 

Matthew S. Estabrooks 

Ottawa Agent for the Intervener the 
Criminal Lawyers Association (Ontario) 
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Criminal Code — August 3a 2015 
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(o) while the person's ability to operate the 
vehicle, vessel, aircraft or railway equipment 
is impaired by alcohol or a drug; or 

(b) having consumed alcohol in such a 
quantity that the concentration in the per-
son's blood exceeds eighty milligrams of al-
cohol in one hundred millilitres of blood. 

(2) For greater certainty, the reference to im-
pairment by alcohol or a drug in paragraph (1) 
(a) includes impairment by a combination of al-
cohol and a drug. 
K.S.. 1965, c..-46, a 253; KS., 1985. c. 27 (la Supp.), 
36, a, 32 (4th Stipp.). s. 59; 2008, o, 6, L 18. 

254. (1) In this section and sections 254.1 
to 258.1, 

"analyst" means a person designated by the At-
torney General as an analyst for the purposes of 
section 258; 

"approved container" means 

(a) in respect of breath samples, a container 
of a kind that is designed to receive a sample 
of the breath of a person for analysis and is 
approved as suitable for the purposes of sec-
tion 258 by order of the Attorney General of 
Canada, and 

(b) in respect of blood samples, a container 
of a kind that is designed to receive a sample 
of the blood of a person for analysis and is 
approved as suitable for the purposes of w-
att 258 by order of the Attorney General of 
Canada; 

"approved instrument" means an instrument of 
a kind that is designed to receive and make an 
analysis of a sample of the breath of a person in 
order to measure the concentration of alcohol in 
the blood of that person and is approved as suit-
able for the purposes of section 258 by order of 
the Attorney General of Canada; 

"approved screening device" means a device of 
a kind that is designed to ascertain the presence 
of alcohol in the blood of a person and that is 
approved for the purposes of this section by or-
der °film, Attorney General of Canada; 
"evaluating officer" means a peace officer who 
is qualified under the regulations to conduct 
evaluations under subsection (3.1);  
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tamment le cis ou la capacitd de eonduire est 
affaiblie par Verret combine do l'alcool et 
d'une drogue. 
1.„11. (1984 ch. C-46, art. 253; L.R. (1933), ch. 27 (1' sup-
pl.), art. 36. ch. 32 (4' supp1.), art. 59; 2008. ch. 6, art. 1 B. 

254. (1) Les definitions qui suivent s'ap-
pliquent au prdscnt article et aux articles 254.1 

258.1. 

erage.nt evaluateur a Agent de la paix qui pea-
side les qualities prevnes par reglement pour ef-
feetuer des evaluations en vertu du paragraphe 
(3.1). 
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(2) if a peace officer has reasonable grounds 
to suspect that a person has alcohol or a drug in 
their body and that the person has, within the 
preceding three hours, operated a motor vehicle 
or vessel, operated or assisted in the operation 
of an aircraft or railway equipment or had the 
care or control of a motor vehicle, a vessel, an 
aircraft or railway equipment, whether it was in 
motion or not, the peace officer may, by de-
mand, require the person to comply with para-
graph (a), in the case of a drug, or with either 
or both of paragraphs (a) and (b), in the case of 
alcohol: 

(a) to perform forthwith physical coordina-
tion tests prescribed by regulation to enable 
the peace officer to determine whether a de-
rand may be made under subsection (3) or 
(3.0 and, if necessary, to accompany the 
peace officer for that purpose; and 

(b) to provide forthwith a sample of breath 
that, in the peace officer's opinion, will en-
able a proper analysis to be made by means 
of an approved screening device and, if nec-
essary, to accompany the peace officer for 
that purpose. 

vidoo wording (2.1) For greater certainty, a peace officer 
may make a video recording of a performance 
of the physical coordination tests referred to in 
pritagraph (2)(a). 

(3) if a peace officer has reasonable grounds 
to believe that a person is committing, or at any 
time within the preceding three hours has com-
mitted, an diem& under section 253 as a result 
of the consumption of alcohol, the peace officer 
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"qualified medical practitioner" means a person 
duly qualified by provincial law to practise 
medicine; 

"qual died technician" means, 

(a) in respect of breath samples, a person 
designated by the Attorney General as being 
qualified to operate an approved instrument, 
and 

(h) in respect of blood samples, any person 
or person of a class of persons designated by 
the Attorney General as being qualified to 
take samples of blood for the purposes of 
this section and sections 256 and 258.  

smddecin qualifies Personne qui a le droit 
d'exercer la medecine en vertu des lois de la 
province. 

«technicien qualifies 

a) Darts le can d'un exhantilion d'haleine, 
tonic personnel, designee par le procureur ge-
ndral comme chant qualifies  pour manipuler 
tin alcootest approved; 

b) dans le cas d'un echantilion de sang, 
toute personae designee par le psocureur ge-
neral, ou qui fish panic d'une categoric desi-
gnee par celni-ci, comme etant qualifiete pour 
prelever un ichantillon tie sang pour ['appli-
cation du present article et des articles 256 et 
258. 

(2) L'agent de lo paix qui a des motifs rad-
sonnables de soupeonner qu'une personae a 
dans son organism de l'alcool ou de la drogue 
et que, dans les trots hearts precedentes, elk a 
conduit un velficuk vehicule a moteur, ba- 
teau, adronef ou materiel forroviaire — ou en a 
eu la garde on le centrole ou que, s'agissant 
d'un adronef ou de materiel ferroviaire, elle a 
aide it le conduire, le vehicule ayam Ate en 
mouvement ou non, pent lui ordonner de se 
soumettre aux mesures prevues a l'alinea a), 
dens le cos oh 11 soupeonne Ia presence de 
drogue, ou airs mesures prevues I I'un on 
l'autre des alindas a) et b), on aux deux, dans le 
cas of U soupcoone la presence d'aleool, et, au 
besoin, de le suivre b cette fin : 

a) subir immddlatcment les dpreuves de co-
ordination des mouvements prevues par re-
glement afin quo ['agent puisse decider s' it y 
a lieu de donner l'ordre prdvu aux pare-
graphes (3) on (3.1); 

I) fournir immediatenierd 
d'haleine que celui-el estinie necessaire a la 
realisation d'une analyse convenable a ['aide 
d'un apparell de detection approuve. 

(2.1) 11 est entendu que Pepin do Ia paix 
petit provider at Penregistrement video des 
sipreuves de coordination des mouvements or-
donneos en vertu de l'alinda (2)a). 

(3) L'agent de Ia pair qui a des motifs ral-
sonnables de coke qu'une personae est en 
train de commettre, ou a commis au coins des 
trois heures precedentes, tine infraction pnivue 
I Natick 253 par suite d'absorptIon d'akool 

Cafiltalp pat 
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may, by demand made as soon as practicable, 
require the person 

(a) to provide, as soon as practicable, 

(i) samples of breath that, in a qualified 
technician's opinion, will enable a proper 
analysis to be made to determine the con-
centration, if any, of alcohol in the per-
son's blood, or 

(ii) if the peace officer has reasonable 
grounds to believe that, because of their 
physical condition, the person may be in-
capable of providing a sample of breath or 
it would be impracticable to obtain a sam-
ple of breath, samples of blood that, in the 
opinion of the qualified medical practi-
tioner or qualified technician taking the 
samples, will enable a proper analysis to 
be made to determine the concentration, if 
any, of alcohol in the person's blood; and 

(b) if necessary, to accompany the peace of-
ficer for that purpose. 

Wilda: 41 (3.1) If a peace officer has reasonable 
grounds to believe that a person is committing, 
or at any time within rho preceding three hours 
has committed, an offence under paragraph 
253(1)(a) as a result of the consumption of a 
drug or of a combination of alcohol and a drug, 
the peace officer may, by demand made as soon 
as practicable, require the person to submit, as 
soon as practicable, to an evaluation conducted 
by an evaluating officer to determine whether 
the person's ability to operate a motor vehicle, 
a vessel, an aircraft or railway equipment is im-
paired by a drug or by a combination of alcohol 
and a drug, and to accompany thopeace officer 
for that purpose. 

vela mewing (32) For greater certainty, a peace officer 
may make a video recording of an evaluation 
referred to in subsection (3.1). 

protect:tor 
etoohor 

'forting for 

grounds to suspect that the person has alcohol 
(33) If the evaluating officer has reasonable 

hi their body and if a demand was not made un-
der paragraph (2)(b) or subsection (3), the eval-
uating officer may, by demand made as soon as 
practicable, require the person to provide, as 
soon as practicable, a sample of breath that, in 
the evaluating officer's opinion, will enable a 
emitter analysis to be made by means of an ap-
proved instrument. 

peut, A condition de in faire dans les meilleurs 
ddlais, lul ordonner: 

a) de tul foumir dans les ,neilleurs ddlais les 
echantillons suivants 

(i) salt les Achantillons d'haleine qui de 
l'avis d'un technicien qualifie soul fleets-
sakes A une analyse convenable pelmet.-
tent de determiner son alcooldmie, 

(ii) soit les actointillons de sang qui, de 
l'avis du technicien ou du mddecin quali-
lids qui effectuent le prflAvement, sent ne-
cossaircs A une analyse convenable per-
mettant de de.temtirrer son alcoolemie, 
dam le cos oil regent de la paix a des mo-
tifs ralsonnables de croire qu'l cause de 
l'dtat physique de cafe personne elle petit 
etre incapable de fournlr un achantilion 
d'haleine ou le prelavement d'un tel 
dchantillon serait difficilement realisable; 

b) de le suivrc, au bcsoirt, pour quo puissent 
titre prdlevds les &Munitions de sang on 
d'haleine. ' 

(3.1) L'agent de la paix qui a des media rat-
sonnables de croire qu'une personne est en 
train de commence, ou a commis au cours des 
hob heures preeedentes, une infraction prevue 
I relines 253(1)a) par suite de rabsorption 
d'une drogue on d'une combinaison d'alcool 0 
de drogue pent, A condition de le faire dam lea 
meilleurs (Weis, lui ordonner de se sonmettre 
dans les amnions ddlais b une evaluation afin 
qua regent evaluideur vdrifie Si sa capacitd de 
condulre un vehicule A moteur, un bateau, un 

.adronef ou du materiel ferroviaire est affaiblie 
par suite d'une tette absorption, et de le suivre 
afin soli wade A cette evaluation. 

(3.2) II est entetidu qua regent de la paix 
pout proodder A Penregistrement viddo do 
revaluation visee au paragraphe (3.1). 

(3.3) Dam le cos on aucun mire n'a ate 
donnA en vertu de l'alinda (2)b) ou du pare-
p,raphe (3), l'agent dvaluatcur, s'il a des motifs 
raisonnables do soupconner la prAsenee d'al-
cool dans l'organistne de la personne, pent, 
condition de le faire dims les meilleurs ddlais, 
ordonner & celle-ci de lui foumir dans les 
mellleurs ddlais rechantillon d'haleine gull es-
time neeessaire a la rdalisation dune analyse 
convenable d !'aide d'un alcootest approuvd. 
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(3.4) If, on completion of the evaluation, the 
evaluating officer has reasonable grounds to 
believe, based on the evaluation, that the per. 
son's ability to operate a motor vehicle, a ves-
sel, an aircraft or railway equipment is Im-
paired by a drug or by a combination of alcohol 
and a drug, the evaluating officer may, by de-
mand made as soon as practicable, require the 
person to provide, as soon as practicable, 

(a) a sample. of either oral fluid or urine that, 
in the evaluating officer's opinion, will en-
able a proper analysis to be made to deter-
mine whether the person has a drug in their 
body; or 

(b) samples of blood that, in the opinion of 
the qualified medical practitioner or qualified 
technician taking the samples, will enable a 
proper analysis to be made to determine 
whether the person has a drug in their body. 

(4) Samples of blood may be taken from a 
person under subsection (3) or (3.4) only by or 
under the direction of a qualified medical prac-
titioner who is satisfied that taking the samples 
would not endanger the person's life or health. 

(5) Everyone commits an offence who, 
without reasonable excuse, fails or refuses to 
comply with a demand made under this section. 

(6) A person who is convicted of an offence 
under subsection (5) for a failure or refusal to 
comply with a demand may not be convicted of 
another offence under that subsection in respect 
of the same transaction. 
it 1985, c. C-46, & 234; RS., 1985, c. 27 (111 Rupp.), s, 
36, 0. I (4th Rupp.), as. 14, 18(P), 0. 32 (4th Sapp), 60; 
1999, c. 32, s. 2(Prearnb10); 2008, c. 6, a. 19. 

(3.4) Une fois revaluation do la personne 
completee, ('agent evaluateur qui a, stir le fon-
dement de cette evaluation, des motifs raison.-
nables de crake quo la capacit6 de cells-ci de 
conduire un vdhicule a moteur, un bateau, un 
aeronef on du materiel ferroviaire est affaiblie 
par l'effet d'une drogue ou par reffet combine 
de l'alcool et d'une drogue pout, a condition de 
Ic Mire dans les meilleurs dalais, lui ortionner 
de se soumettre dam lee Milian delais aux 
mesures suivantes : 

a) soh lc prelevement de rechantillon de ii-
guide buccal on d'urine qui, de l'avis de 
regent evaluateur, est stecessaire A une ana-
lyse convenable pennettant de determiner la 
presence d'une drogue dans son organisme; 

5) soil le prelevement des tehantilions de 
sang qui, de fouls du technician on du rade-
tin qualities qui effeetuent le pre...lawmen% 
sent ndcessaires A une analyse convenable 
permettant de determiner Ia presence d'une 
drogue dam son organisms. 

(4) Les ichantillons de sang no peuvent etre 
preleves "tie personne en vertu des pars-
graphcs (3) ou (3.4) qua par un mddecin quail-
fie ou sous sa direction et S la condition qu'il 
soft convaincu que ces prelevements ne 
risquent pas de maitre en danger la vie on la 
sente de mete personae. 

(5) Comma, une infraction quiconque, sans 
excuse raisonnable, omet ou refuse d'obtaime-
rer a un ordee donne en vertu du present article. 

(6) La personne &clan% coupable d'une in-
fraction prevue sou paragraphe (5) 5 la suite du 
rem ou de romission d'obtemperer a un ordre 
ne peut etre Mamie coupablo (rune mitre in-
fraction prevue A cc paragraphs conceniant la 
meant Wake. 
L.R. (1985), eh. C-46, est 254; L.R. (1985), eh. 27 (Vrsuct. 
pl.), ail, 36, oh. 1 (4" suppl.), art. 14 el 1801, oh. 32 (4' 
suppl J. aft 40;1999, 01. 32, art, 2(pr4turtbtile); 2008, 011.6, 
an. 19, 

254.t (1) Le gouverneur en conseil peut, Reolosnente 
par reglement 

a) rdgir les qualites et Ia formation requises 
des agents evaluirteurs; 

b) dtablir les 4SINFOUVOS de coordination des 
mouvements S effeetuer en vertu de ralinea 
254(2)a); 

Samples of 
bodily 
substances 

Condition 

Poises or 
rellivd to 
comply wekb 
demand 

Only one 
detenOinision or 
guilt 

asseerieu 254.1 (1) The Governor in Council may 
make regulations 

(a) respecting the qualifications and training 
of evaluating °Meets; 

(b) prescribing the physical coordination 
tests to be conducted under paragraph 254(2) 
(a); and 
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the person front whom the blood samples are 
taken. 
R.S., 1985, c. 046, s. 256;11.s., 1985, c. 27 (1st Sapp.). a. 
36; 1992, c. 1, s. 58; 1994, c. 44, a. 13; 2000, c. 25, s. 3; 
2008, s.6.s. 22. 

257. (1) No qualified medical practitioner 
or qualified technician is guilty of an offence 
only by reason of his refusal to take a sample of 
blood from a person for the purposes of section 
254 or 256 and no qualified medical practition-
er is guilty of an offence only by reason of his 
refusal to cause to he taken by a qualified tech-
nician under his direction a sample of blood 
from a person for those purposes. 

(2) No qualified medical practitioner by 
whom or under whose direction a sample of 
blood is taken from a person under subsection 
254(3) or (3.4) or section 256, and no qualified 
technician acting under the direction of a quali-
fied medical practitioner, incurs any criminal or 
civil liability for anything necessarily done 
with reasonable care and skill when taking the 
sample. 

KS., 1985, c. G46, s. 2.57; 1985, e. 27 (1st Stipp.), s. 
36; 2008. c. 6, s. 23, 

258. (1) In any proceedings under subsec-
tion 255(1) in respect of an offence committed 
under section 253 or subsection 254(5) or in 

- any proceedings under any of subsections 
255(2) to (3.2), 

(a) where it is proved that the accused occu-
pied the seat or position ordinarily occupied 
by a person who operates a motor vehicle, 
vessel or aircraft or any railway equipment 
or who assists in the operation of an aircraft 
or of railway equipment, the accused shall be 
deemed to have had the care or control of the 
vehicle, vessel, aircraft or railway equip-
ment, as the case may be, unless the accused 
establishes that the accused did not occupy 
that seat or position for the purpose of setting 
the vehicle, vessel, aircraft or railway equip-
ment in motion or assisting in the operation 
of the aircraft or railway equipment, as the 
case may be; 

(b) the result of an analysis of a sample of 
the accused's breath, blood, urine or other 
bodily substance - other than a sample talc-
on under subsection 254(3), (3.3) or (3.4) -
may be admitted in evidence even if the ac-
cused was not warned before they gave the  

munication, donner un fag-simile du mandril A 
cent personne. 
L.R. (1985), ch. 0-46, art. 256; Wt. (1985), ch. 27 (1' sup-
O.), art 36; 1992, ch. 1, art. 58; 1994,th. 44, art. 13; 2000, 
ch. 25, art 3; 2008, di. 6, art. 22. 

257. (1) tin triedecin qualifie ou tin techni- niea-autpatairt 
den qualitie n'est pas coupable d'une infrac-
tion uniquement en raison de son refus de pre-
lever un ochainillon de sang true personae, 
pour l'application des articles 254 cm 256 ou, 
darts le cm d'un mddecin qualifle, uniquement 
de son refits de faire prelever par un technician 
qualifie un dobantifion de sang d'une person)); 
pour l'application de ces articles. 

(2) 11 ne pent etre briente aucune procedure nankaaes 
dyne on criminate contra un mddecin qualifie 
qui preleve ou fait pr lever tin 6thantillon de 
sang en vertu des paragraphes 254(3) on (3.4) 
ou de 1 ardcle 256, ni centre le technicien qua-
title agissant sous sa direction pour tout geste 
nicessaire au prelevement pose avec des coins 
et tine babilete raisonnables. 
LR. (1985), cii, 0-46, art 257; L.R. (190), ch. 27 (1' sup-
PO. art. 36; 2008, ch. 6, art. 23. 

258. (I) Dans des poutsuites migagees en 
vertu du paragraphe 255(1) A l'egard d'une in-
fraction prevue tk Particle 253 on an paragraphe 
254(5) ou dans des poursuites engagers en ver-
to de l'un des paragraphes 255(2) (3.2) : 

a) lorsqu'il eat pnouve gut Puma oecupait 
la place cu la position ordinairement commie 
par la personne qui conduit le vdhicule mo-
tem, le bateau, l'aeronef 011 le materiel term-
viaire, on qui aide I conduire un aeroner ou 
du materiel fetroviaire, it est repute en aveir 
en la garde ou le contele it moles 
n'etablisse n'oecupait pas cent: place 
ou position dans le but de mettre on marche 
cc vehicule, ce bateau, cet aironef ou cc ma-
teriel ferroviaire, on dans le but d'aider 
condulrc l'adronef ou le materiel ferroilaire, 
scion le cas; 

b) le resultat d'une analyse d'un dchantillon 
de Phaleine, do sang, de Purine on d'une 
mere substance corporate de Parma - 
autre qu'un ichantillon preleve en vertu des 
pantgraphes 254(3), (3.3) on (3.4) - pent 
etre admis en preuve meme si, avant de don-
ner l'dchantillon, ]'accuse n'a pas 616 averti 
qu'il Wendt pas term de le donner ou que le 
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sample that they need not give the sample or 
that the result of the analysis of the sample 
might be used in evidence; 

(c) where samples of the breath of the ac-
cused have been taken pursuant to a demand 
made under subsection 2S4(3), if 

(i) tRepe.aled.  before coming into force, 
2008, c. 20, s. 3] 

(ii) each sample was taken as soon as 
practicable after the time when the offence 
was alleged to have been committed and, 
in the case of the first sample, not later 
than two hours after that time, with an in-
terval of at least fifteen minutes between 
the times when the samples were taken, 

each sample was received Om the 
accused directly Into an approved contain-
er or into an approved instrument operated 
by a qualified technician, and 

(iv) an analysis of each sample was made 
by means of an approved insinunent oper-
ated by a qualified technician, 

evidence of the results of the analyses so 
made is conclusive proof that the concentra-
tion of alcohol in the accused's blood both at 
the time when the analyses were made and at 
the time when the offence was alleged to 
have been committed was, if the results of 
the analyses are the same, the concentration 
determined by the analyses and, lithe results 
of the analyses are different, the lowest of 
the concentrations determined by the analy-
ses, in the absence of evidence tending to 
show all of the following three things that 
the approved instrument was malfunctioning 
or was operated improperly, that the mal-
function or improper operation resulted in 
the determination that the concentration of 
alcohol in the accused's blood exceeded 80 
mg of alcohol in 100 nt1. of blood, and that 
the concentration of alcohol in the accused's 
blood would not in fact have exceeded 80 
mg of alcohol in WO m1, of blood at the time 
when the offence was alleged to have been 
committed; 

(d) if a sample of the accused's blood has 
been taken under subsection 254(3) or sec-
tion 256 or with the accused's consent and if  

rdsuttat de ?analyse de Pecliantillon pourrait 
servir en preuve; 

ej lorsque des 6chantillons de Phaleine de 
Paccus6 out eve preleves confonnAment A tin 
ordre donne en vertu du paragraphe 254(3), 
la preuve des rAsultats des analyses fait foi 
de faeon concluante, en ?absence de tome 
preuve tendant A ddmontrer A la foil quc les 
remains des analyses montrant tine alcoole-
mie supdrieure A quatre-vingts milligrammes 
d'alcool par cent millilitres de sang de-
coulees do inauvais fonetionnement ou de 
('utilisation incorrecte de l'alcootest approu-
vd et quo l'alcooldinie de 1'aecus6 au mo-
ment oil ?infraction aural% dad commise ne 
ddpassait pas quatrc-vingts milligranurtes 
d'alcool par cent millilitres de sang, de Pal-
000limie de Paccus6 tent au moment des 
analyses qu'A eche oil !Infraction aurait eft,' 
commis°, ce faux correspondent aux rdsultats 
de ces analyses, lorsqu'ils soot identiques, ou 
au plus bible d'cntre eux s'ils soot diffe-
rents, si les conditions sulvantes sont 
reunles 

(i) retbroge avant d'entrer en vigueur, 
2008, ch. 20, art. 3] 

(ii) cheque ichantillon a Ate prdlevd dAs 
gull a it6 materielleritent possible de le 
faire apas le moment oh ?infraction au-
raft 6t6 cornmise et, dans le cos du premier 
ichantillon, pas plus do deux heures aprAs 
ce moment, les mares Partin 6t6 A des in-
tervalks d'au mains quips& minutes, 

(ill) cheque Achantillon a 6t6 met" de l'ac-
cus6 dircetement dans tin contenant ap-
prouve ou dans tut alcootest approuve, ma-
nipuld par un technician qualifie, 

(iv) une analyse de cheque echantillon a 
ite fake A ('aide &tin alcootest approuve, 
manipulA par un technician qualifie; 

lorsqu'un echantillon de sang de 1'accus6 
a et6 preleve en vertu do paragraphe 254(3) 
on do Particle 256 ou peeve avec le con,sen-
ternent de raceme, la preuve du rdsultat de 
?analyse ainsi fide fait foi de Alpo 
concluante, en ?absence de toute preuve ten-
dant A dentontrer A la ibis qua le resultat de 
l'aualyse montrant tine alcoolemie sup 
Azure A quatre-vingts milligrammes d'alcool 
par cent millilitres de sang decoule do fait 
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0 at the time the sample was taken, the 
person taking the sample took an addition-
al sample of the blood of the• accused and 
one of the samples was retained to permit 
an analysis of it to be made by or on be-
half of the accused and, in the case where 
the accused makes a request within six 
months from the taking of the samples, 
one of the samples was ordered to be re-
leased under subsection (4), 

(ii) both samples referred to in subpara-
graph (i) were taken as soon as practicable 
and in any event not later than two hours 
after the time when the offence was al-
leged to have been committed, 

(iii) both samples referred to In subpara-
graph (i) were taken by a qualified medi-
cal practitioner or a qualified technician 
under the direction of a qualified medical 
practitioner, 

(iv) both samples referred to in subpara-
graph (I) were received from the accused 
directly into, or placed directly into, ap-
proved containers that were subsequently 
sealed, and 

(v) an analysis was made by an analyst of 
at least one of the samples, 

evidence of the result of the analysis is con-
clusive proof that the concentration of alco-
hol in the accused's blood both at the time 
when the samples were taken and at the time 
when the offence was alleged to have been 
committed was the concentration determined 
by the analysis or, if snore than one sample 
was analyzed and the results of the analyses 
are the same, the concentration determined 
by the analyses and, if the results of the anal-
yses are different, the lowest of the concen-
trations determined by the analyses, in the 
absence of evidence tending to show all of 
the following three things — that the analy-
sis was perfbrmed improperly, that the ins-
;proper performance resulted in the determi-
nation that the concentration of alcohol in the 
accused's blood exceeded 80 ing of alcohol 
in 100 mIG of blood, and that the concentra-
tion of alcohol in the accused's blood would 
not in fact have exceeded 80 mg of alcohol 
in 100 nif, of blood at the time when the of-
fence was alleged to have been committed;  

quo l'analyse n'a pas at faits correctement 
et quo l'alcoolernie de l'accuse au moment 
ad l'infraction await did commise no depas-
slit pas quatre-vingts milligrammes d'alcool 
par cent millilitres de sang, de l'alcoolemie 
de l'accust tent an moment du preitvement 
de l'echasstilion qu'a celui oa l'infraction au-
rail dtd cornmise, ce taux correspondent au 
raultat de l'analyse, ou, si plus d'un tehan-
tilion a et analyse, aux resultats des ana-
lyses, lorsqu'ils sont identiques, Ott au plus 
faible d'entre euxs'ils sont clifftrents, si les 
conditions suivantes soot reursies : 

(i) au moment ou l'echantillon a did prate-
ve, la person= qui le prelevait a pris un 
echantillon suppldinentaire du sang de 
l'accusd et un achantilkm a did garde pour 
en permettre l'analyse a Ia domande de 
l'accust et, si celui-ci fait Is domande vi-
see au paragraphic (4) dans les six mois du 
prelevement, one otdonnance de remise de 
l'achantillon a eta residue en conformitd 
avec ee paragraphe, 

(ii) lee lehantIlions rnentionnes au sons-
alias% (I) ont at prdlevds dans les 
meilleurs delete apris Ia commission de 
!Infraction alidgude et dans tons les cas au 
plus tard deux heures ages, 

(iii) les tchantillons mentionnes au sons-
alinda (I) ont ad preleves par un mddecin 
qualifid ou un tool-widen qualifid sous la 
direction d'un mideoin 

(iv) les tehantillons mentionnes au sous-
alinea (i) ont ad reeus de l'accatse director 
meat, ou out ate plaeds directement, dans 
des contestants approuva et scenes, 

(v) l'analyse d'au mobs un des &hen-
tillons a at fait* par WI analysts; 

d.01) ii est entendu quo ne constituent pas 
ante preuve tendant a danontrer le mauvais 
fonctionnement ou l'utillsation incorrecte de 
l'alcootest approuve ou le fait que les ana-
lyses ont did effectuees incorrectement les 
elements tie preuve portant : 

(i) sell stir Ia quantite d'alcool consomme 
par ramose, 

(ii) soft sur le taux d'absorption ou 
initiation de l'alcool par son organisme, 
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(40,/) for greater certainty, evidence tending 
to show that an approved instrument was 
malfunctioning or was operated Improperly, 
or that an analysis of a sample of the ac-
cused's blood was performed improperly, 
does not include evidence of 

(i) the amount of alcohol that the accused 
consumed, 

(ii) the rate at which the alcohol that the 
accused consumed would have been ab-

, sorbed and eliminated by the accused's 
body, or 

(iii) a calculation based on that evidence 
of what the concentration of alcohol in the 
accused's blood would have been at the 
time when the offence was alleged to have 
been committed; 

(di) if samples of the accused's breath or a 
sample of the accused's blood have been tak-
en as described in paragraph (c) or (d) under 
the conditions described in that paragraph 
and the results of tire analyses show a con-
centration of alcohol in blood exceeding 80 
mg of alcohol in 100 ml.. of blood, evidence 
of the results of the analyses is proof that the 
concentration of alcohol in the accused's 
blood at the time when the offence was al-
leged to have been committed exceeded 80 
mg of alcohol in 100 rnL of blood, in the ab-
sence of evidence tending to show that the 
accused's consumption of alcohol was con-
sistent with both 

(i) a concentration of alcohol in the ac-
custri's blood - that did not exceed 80 mg 
of alcohol in 100 trti, of blood at the time 
when the offence was alleged to have been 
committed, and 

(ii) the 'coneentration of alcohol in the ac- 
• cused's blood as determined under para-

graph (e) or (d), as the case may be, at the 
time when the sample or samples were 
taken; 

(e) a certificate of an analyst stating that the 
analyst has made an analysis of a sample of 
the blood, urine, breath or other bodily sub-
stance of the accused and stating the result of 
that analysis is evidence of the facts alleged 
in the certificate without proof of the signa-
ture or the official character of the person ap-
pearing to have signed the certificate;  

(iii) soft sur le catcall, fonds sur ces did-
ments do preuve, de op qu'aurait dte son 
aleooldmie au moment oft l'infraction au-
reit did commise; 

d.1) si les analyses visdes aux alindas e) on 
d) mordent une alcooldtnie suptrieurc 
quatre-vings milligrammes d'alcool par cent 
millilitres de sang, le rdsultat des analyses 
fait foi d'une tells alcooldmie au moment ea 
!Infraction aurait 616 commise, en l'absenee 
de peeve tendant a ddmontrer quo la 
consommation d'alcool par l'accusd etait 
compatible avec, it Ia fois : 

(i) une alcoolernie ne dipassant pas 
quatre-vingts milligrammes d'alcool par 
cent millilitres de sang au moment ou (in-
fraction await 6t6 tromtnise. 

(ii) etablie par les analyses 
visdes aux Witten c) on salon le cas, au 
moment du prelevement des echantillons; 

e) le certified d'un analyste declarant qu'il a 
effected l'analyse d'un ichantillon de sang, 

d'haleine ou d'une autre substance 
corporelle do l'accusd et indiquant le rdsultat 
de son analyse fait preuve des faits alldguds 
dans le certified sans qu'il soil ndcessaire de 
prouver l'authenticite de la signature ou la 
qualitd officielle du signataire; 

/I le certifleat d'un analyste declarant gull a 
effectue tine analyse d'un dchantillon d'un 
alcool type identifie dans It certified et 
concu pour dire utilise avec un alcootest ap-
motive, et qu'il s'cst revele qua 
analyse par lui convenait bier) pour l'utilisa-
don avec un alcootest approuve, fait foi de co 
qua Pekoe! type ainsi identifie est conve-
nable pour utilisation avec un alcootest ap. 
pony& sans gull soil nicessaire de prouver 
Ia signature on la qualitVofficielle du sigma 
tairm 

f 1) le document impritn6 par l'alcootest ap-
prouve off figured les operations effectudes 
par cclui-ci et qui en demontre le bon forte-
tiormement lora de l'analyse des ethantilions 
de ritaleine do ('accuse, sign6 et certifie 
comae tel par N. techniclen qualifid, fait 
preuve des faits qui y sent al legire.s sans qu'il 
soh necessalre de prouver l'authentiche do In 
signature ou la quanta officielle du signa-
taire; 
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(f) a certificate of an analyst stating that the 
analyst has made an analysis of a sample of 
an alcohol standard that is identified in the 
certificate and intended for use with an ap-
proved instrument and that the sample of the 
standard analyzed by the analyst was found 
to be suitable for use with an approved in-
strument, is evidence that the alcohol stan-
dard so identified is suitable for use with an 
approved instrument without proof of the 
signature or the official character of the per-
son appearing to have signed the certificate; 

(11) the document printed out from an ap-
proved instrument and signed by a qualified 
technician who certifies it to be the printout 
produced by the approved Instrument when it 
made the analysis of a sample of the ae-
cused's breath is evidence of the 'has al-
leged in the document without proof of the 
signature or official character of the person 
appearing to have signed it; 

(g) where samples of the breath of the ac-
cused have been taken pursuant to a demand 
made under subsection 254(3), a certificate 
of a qualified technician stating 

(i) that the analysis of each of the samples 
has been made by means of an approved 
instnuuent operated by the technician and 
ascertained by the technician to be in 
proper working order by means of an alco-
hol standard, identified in the certificate, 
that is suitable for use with an approved 
instrument, 

(ii) the results of the analyses so made, 
and 

(iii) if the samples were taken by the tech-
%detail, 

(A) [Repealed before coming into 
force, 2008, c. 20, s. 3] 

(II) the time when and place where 
each sample and any specimen de-
scribed in clause (A) was taken, and 

(C) that each sample was received from 
the accused directly Into an approved 
container or into an approved instru-
ment operated by the technician, 

is evidence of the facts alleged in the certifi-
cate without proof of the signature or the of=  

g) longue des dchantilloes de l'haleine de 
Paeouse ont ete prelev& conformement 
une dcinande faito en vertu du paragraphs 
254(3), Ic certificat d'un technician qualihe 
fait preuve des hits alidguds dans le argil- 
cat sans soft necessaire de prouver la si- 
gnature on la petite officielle du signataire, 
si le certificat du technicians (palate 
Gentian : 

(1) la mention que Panalyse de chacun des 
ichantillons a std fake 6 l'aide d'un alcoo-
test approuve, manipul6 par tut a dont it 
s'cst assure du bon fonctionnesnent au 
moyen d'un alcool typo identifie dans le 
certificat, comme se patent Bien >t l'utili-
satin avee set alcootest approuv6, 

(ii) la mention ,des resultats des analyses 
ainsi faites, 

(iii) la mention, daris le cas ou it a lui-
memo preleve les echanti lions : 

(A) rAbroge avant &entre? ctt vigucur, 
2008, ch. 20, art. 3] 

(Et) du temps at du lieu IA cheque 
dehantillon et an specimen quelconque 
mentionne dans Is division (A) ont did 
preleves, 

(C) quo cheque ichantillon a a6 recu 
direciernent de ?accuse dans en come-
pant approuve on darts un alcootest ap-
prouve, manipul6 par 

h) lorsque les dchantillons du sang de Pee-
cuse oat 636 Wiley& en vertu des pam-
graphics 254(3) ou (3.4) ou de Particle 256 
ou preleves avec le consentement tie l'accu-
se, un certificat d'un medeein ou d'un tech-
nicien qualifies fait preuve des faits allegues 
dims le certificat sans quiff shit ndcessaire de 
Kowa l'authenticitd de la signature on la 
quaint officielle du signataire dans Pun on 
Ventre des cas =Wants 

(I) Ie certificat du mddecin qualiffe 
&Watt 

(A) la mention qu'll a lui-meme pride-
ve les 6chantlitons Of que, avant de les 
preleva, ii dtait d'avis que yes demiers 
ne mettraient pm en danger la vie ou Ia 
sante de I'accusd et, dans le cas d'un 
ordre dome en vertu de Particle 256, 
quo Paccus6 etalt incapable de donna- 
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ficial character of the person appearing to 
have signed the certificate; 

(it) if a sample of the accused's blood has 
been taken under subsection 254(3) or (3.4) 
or section 256 or with the accused's consent, 

(i) a certificate of a qualified medical 
practitioner stating that 

(A) they took the sample and before the 
sample was taken they were of the opin-
ion that taking it would not endanger 
the accused's life or health and, in the 
case of a demand made under section 
256, that by reason of any physical or 
mental condition of the accused that re-
sulted from the consumption of alcohol 
or a drug, the accident or any other oc-
currence related to or resulting from the 
accident, the accused was unable to 
consent to the taking of the sample, 

(13) at the time the sample was taken, 
an additional sample of the blood of the 
accused was taken to permit analysis of 
one of the samples to be made by or on 
behalf of the accused, 

(C) the time when and place where 
both samples referred to in clause (B) 
were taken, and 

(D) both samples referred to in clause 
(B) were received front the accused di-
rectly into, or placed directly into, ap-
proved containers that were subsequent-
ly sealed and that are identified in the 
certificate, 

(ii) a certificate of a qualified medical 
practitioner stating that the medical practi-
tioner caused the sample to be taken by a 
qualified technician under his direction 
and that before the sample was taken the 
qualified medical practitioner was of the 
opinion referred to in clause (i)(A), or 

(iii) a certificate of a qualified technician 
stating that the technician took the sample 
and the facts referred to in clauses (i)(B) 
to (D) - 

is evidence of the facts alleged in the certifi-
cate without proof of the signature or offir.ial 
character of the person appearing to have 
signed the certificate; and 

un consentement au prelevement de son 
sang A cause de retat physique on psy-
chologique dans lequel it se trouvait en 
raison de l'absomplion d'alcool ou de 
drogue, de Paccident au do tout &dae-
mont deeoulant de !'accident ou lid a ce-
lui-ci, 

(13) la mention qu'au moment du prele-
vertical de Pechantillon, un attire &hail-
fillon du sang de l'aecusd a eta preleve 
pour en pennettre tine analyse it la do-
mande de celui-ci, 

(C) Ia mention du temps et du lieu on 
les echantillons trio:Won:16s a la division 
(13) out dt6 prelevds, 

(D) la mention quc les 6ehantillons 
mentionnes I la division (13) ont 6t6 re-
cus direetement de rewash on ont 06 
plaeds directernent dans des contenants 
approuvds, seen& et identifids dans le 
corneae 

(€I) le certificat du mddecin qualifie 
&once qu'il a fait prdlever les khan-
Miens par un technician qualifid sous sa 
direction at (mil dtait de l'avis mentionno 
A la division (i)(A), 

(iii) le manic* du technician qualifil 
6nonce les faits mentionnds aux. divisions 
(1)(B) 6 (D) et qu'il a prileve les &hen-
tillens; 

0 le certificat de Panalyste declarant qu'il a 
effectua tine analyse (Pun achantillon du 
sang de Paccus6 present dans tin contenant 
approuvd, scene et identifie dans le certificat, 
indIquant le moment, le lieu do !'analyse et 
le resuitat de cello-0i fait fei des &its &ion-
ces dans le certificat sans qu'il soft ndces-
saire de prouver Panthentielt6 de la signature 
ou la qualit6 officielle du signataire. 
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(1) a certificate of an analyst stating that the 
analyst has made an analysis of a sample of 
the blood of the accused that was contained 
in a scaled approved container identified in 
the certificate, the date. on which and place 
where the sample was analyzed and the re-
sult of that analysis is evidence of the facts 
alleged in the certificate without proof of the 
signature or official character of the person 
appearing to have signed it. 

(2) Unless a person is required to give a 
sample of a bodily substance under paragraph 
254(2)(b) or subsection 254(3), (3.3) or (3.4), 
evidence that they failed or refused to give a 
sample for analysis for the purposes of this sec-
tion or that a sample was not taken is not ad-
missible and the failure, refusal or fact that a 
sample was not taken shall not be the subject of 
comment by any person in the proceedings. 

(3) In any proceedings under subsection 
255(1) in respect of an offence committed un-
der paragraph 253(1)(a) or in any proceedings 
under subsection 255(2) or (3), evidence that 
the accused, without reasonable excuse, failed 
or refused to comply with a demand made un-
der section 254 is admissible and the court may 
draw an inference adverse to the accused from 
that 'evidence. 

(4) If, at the time a sample of an accused's 
Wood is taken, an additional sample is taken 
and retained, a judge of a superior court of 
criminal jurisdiction or a court of criminal ju-
risdiction shall, on the summary application of 
the accused made within six months after the 
day on which the samples were taken, order the 
release of one of the samples for the purpose of 
examination or analysis, subject to any terms 
that appear to be necessary or desirable to en-
sure that the sample is safeguarded and pre-
served for use in any proceedings in respect of 
which it was taken. 

(5) A sample of an accused's blood taken 
under subsection 254(3) or section 256 or with 
the accused's consent for the purpose of analy-
sts to determine the concentration, if any, of al-
cohol in the blood may be tested to determine 
the concentration, if any, of a drug in the blood. 

(2) Sauf si une permute est tenue de fount r 
un ichantillon d'unc substance corporeile aux 
tames do ranee 254(2)b) ou des paragraphes 
254(3), (3.3) ou (3.4), la preuve qu'cllc a antis 
ou refuse de fournir pour analyse un &battalion 
pour ['application du present article, on quo 
Pechantillon n'a pas ete peeleve, n'e$t pas ad-
missible; de plus, ?omission ou le refits on le 
fait qu'un &battalion n'a pas Ltd preleve uo 
saurait faire ('objet de commentaires par qui 
quo ce soil au tours des procedures. 

(3) Dans toute poursuite engage en vertu 
du paragraphe 255(1) a l'egard d'une infraction 
prevue Pannell 253(1)a) on en vertu des para-
graphes 255(2) ou (3), la preuve qua ('accuse a, 
sans excuse raisounable, orals ou refuse d'ob-
temperer a tut ordre qui ltd a did donne en vertu 
de radicle 254 est admissible et le tribunal 
pent en tirer tine conclusion deliverable it l'ac-
cuse. 

(4) Si, an moment du prelevement tie 
l'echantillon du sang de ['amuse, un &ban-
tilion supplemenndre de octet-el a ete pris at 
garde, un juge d'une cour superieurt de juridic-
tion criminelie eu d'unc cour de juridietion eri-
minelle pent, stir demands sommaire de l'accu-
sd presentee dans Les six ends du prelevernent, 
ordouner quills* specimen de son sang lul salt 
semis pour examen ou analyse. L'ordomtanee 
pout etre assortie des conditions estitrtees ne-
cessaires au souhrtitables pour assurer la 
conservation du specimen et se disponibilite 
tom des proofs:lures en vie desqueiles fi a 06 
preleve. 

(5) Uu echantilion de sang d'un accuse pri-

'eve pour determiner son atcoolemie en vertu 
du paragraphe 254(3) on de Particle 256 ou 
avec le consententent de l'aeouse pout etre ana-
lyst afin de determiner la quantite de drogue 
dans son sang. 
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Evaluation of impaired Operation (Drugs and 
Alcohol) Regulations 

Qualification Required of 
Evaluating Officer 

1 An evaluating officer must be a certified drug recogni-
tion expert accredited by the International Association of 
Chiefs of Police. 

Physical Coordination Tests 

2 The physical coordination tests to be conducted under 
paragraph 254(2)(a) of the Criminal Code are the follow-
ing standard field sobriety tests: 

dal the horizontal gaze nystagmus test; 

{tai the walk-and-turn test; and 

(c) the one-leg stand test. 

Evaluation Tests and 
Procedures 

3 The tests to be conducted and the procedures to be fol-
lowed during an evaluation under subsection 254(3.1) of 
the Criminal Code are 

(a) a preliminary examination, which consists of mea-
suring the pulse and determining that the pupils are 
the same size and that the eyes track an object equally; 

(lo) eye examinations, which consist of 

(i) the horizontal gaze nystagmus test, 

01) the vertical gaze nystagmus test, and 

(€H) the lack-of-convergence test; 

(c) divided-attention tests, which consist of 

di) the Romberg balance test, 

(i1) the walk-and-turn test referred to in paragraph 
2(b), 

Reglement sur revaluation des facultes de 
conduite (drogues et alcool) 

Quake requise de l'agent 
evaluateur 

I L'agent evaluateur doit etre un expert en reconnais-
sance de drogues certifie qui est agree par rAssociation 
Internationale des chefs de police. 

Epreuves de coordination des 
mouvements 

2 Les epreuves de coordination des mouvements e. effec-
tuer en vertu de ralinea 254(2)a) du Code Criminal sont 
les tests de sobriete normalises suivants 

a) le test du nystagmus du regard horizontal; 

b) Ie test connu sous le nom de 4,  marcher et se re-
tourner 

c) le test connu sous le nom de 4( se tenir sur un 
pied m. 

Examens et procedure 

3 Les exarnens effectuer et la procedure a suivre lore de 
revaluation prevue au paragraphe 254(3.1) du Code eri-
minel sent les suivants 

a) rexam en prelirninaire consistent a prendre Ie pouls 
et a verifier si les pupilks sont rregale tattle et si les 
deux yeux peuvent suivre egalement le deplacement 
d'un objet; 

b) les exarneus des yeux suivants : 

Ie test du nystagmus du regard horizontal, 

(HI le test du nystagmus do regard vertical, 

!'examen de la capacite des yeux a converger; 

c) les examens d'attention divisee suivants 

repreuve de Romberg liee a requilihre, 

A lour at. 12 maf 2018 
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Evigustion or Impaired Oporraion (Drop and Alcahna fingulorions 
Evaluation loon and Procedures 
Sections 3-11 

(iii) the one-leg stand test referred to in paragraph 
2(c), and 

(iv) the finger-to-nose test, which includes the test 
subject tilting the head back and touching the tip of 
their index finger to the tip of their nose in a speci-
fied manner while keeping their eyes 'closed; 

(d) an examination, which consists of measuring the 
blood pressure, temperature and pulse; 

(o) an examination of pupil sizes under light levels of 
ambient light, near total darkness and direct light and 
an examination of the nasal and oral cavities; 

(f) an examination, which consists of checking the 
muscle tone and pulse; and 

(g) a visual examination of the arms, neck and, if ex-
posed, the legs for evidence of injection sites. 

Coming into Force 

4 These Regulations come into force on July 2,2008. 

R35roninn1 sur eavalualion des lacunas do conduit° $dreouse a attoof) 
Dolmens 01 procedure 
Articles 8-4 

(ii) le test vise a l'alinea 2b) (marcher et se retour-
ner), 

MN le test vise a !'alines 2c) (se tenir sur tin pied), 

(iv) l'epreuve doigt-nez, laquelle consiste notarn-
merit a incliner la tote vers l'arriere et a porter le 
bout de 'Index sur le bout du nez d'une maniere 
donnee, tout en gardant les yeux fermes; 

ci) l'examen consist ant a prendre la tension arterielle, 
la temperature et le pouts; 

a) l'examen de la dilatation des pupilles i la lurniere 
ambiante, dans l'obscurite presque totale et A la lu-
zniere directe et l'examen des cavites buccale et na-
sales; 

f) Foramen consistent a verifier le tonus musculaire et 
A prendre le mils; 

g) l'examen visuel des bras, du cou et si, elks sons de-
couvertes, des jambes afin &identifier des sites d'in-
jection. 

Entrée en vigueur 

4 Le present reglement entre en vigueur le 2 juillet 2008. 

• A lour au 12 mei 2016 

Dorolitre modification it 2 Willed 2008 
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