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 PART I – OVERVIEW 

1. The Applicant, Carson Bingley, was tried on an Information alleging one count of operating a 

motor vehicle while his ability to do so was impaired by drug, contrary to section 253(1)(a) of 

the Criminal Code.  He has twice been tried and acquitted of this offence.  Both acquittals 

have been successfully appealed by the Crown.  A third trial of the Applicant is presently 

pending before the Ontario Court of Justice, subject to the outcome in this Court. 

 

2. Being suspected of drug-impaired driving, the Applicant was required to submit to an 

Evaluation conducted by Cst. Tommy Jellinek of the Ottawa Police Service, who had been 

designated an “Evaluating Officer” (“DRE”), pursuant to section 254(3.1) of the Criminal 

Code. The Crown sought to tender opinion evidence from Cst. Jellinek in evidence at the 

Applicant’s second trial. 
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3. As the nature of Cst. Jellinek’s evidence was opinion evidence, the Trial Judge at the second 

trial conducted a voir dire pursuant to this Court’s decision in Mohan to determine whether 

Cst. Jellinek’s opinions were admissible in evidence.  This is consistent with the rule in 

Mohan and a large body of caselaw developed at the trial level in this country which holds 

that this is the proper approach to take with DRE opinions in drug-impaired driving cases.  

On the Mohan voir dire, the Trial Judge determined that Cst. Jellinek’s evidence was 

inadmissible, and acquitted the Applicant. 

R. v. Mohan, [1994] S.C.J. No. 36; 

R. v. Wakewich; R. v. Cruikshank, [2010] O.J. No. 1128 at paras. 9-11 (C.J.); 

R. v. Jurcevic, [2010] O.J. No. 5231 (C.J.); 

R. v. Gardashnik, [2011] O.J. No. 2235 at paras 29-33(C.J.); 

R. v. Bright, [2011] O.J. No. 2939 at paras 11-14 (C.J.); 

R. v. Tonelli, [2011] O.J. No. 4942 at paras 23-26 (C.J.).  

 

4. Relying on a different body of caselaw developed at the trial level in this country that comes 

to a contrary conclusion, the Crown commenced a summary conviction appeal on the basis 

that the Trial Judge had erred in conducting a Mohan voir dire. The Crown, and that 

conflicting body of caselaw say that the results of an Evaluation are admissible statutorily 

pursuant to section 254(3.1) of the Criminal Code. 

 See e.g. Reasons on Summary Conviction Appeal. 

 

5. The Crown also argued, in the alternative, that the opinions of a DRE are “lay” opinions and 

admissible without a voir dire pursuant to this Court’s decision in Graat. 

 R. v. Graat, [1982] S.C.J. No. 102. 

 

6. The Summary Conviction Appeal court accepted both Crown arguments, allowed the 

Crown’s appeal, and ordered a third trial.  On further appeal by the Applicant, the Ontario 

Court of Appeal agreed that the opinions of a DRE are admissible pursuant to section 

254(3.1) of the Criminal Code. Having so decided, the Court of Appeal found it unnecessary 

to address the “lay” opinion evidence issue and declined to do so. 
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7. The proper approach to admissibility of DRE opinions is an issue of significant public 

importance.  The trial courts in this country have divided sharply on this issue. 

 

8. The Ontario Court of Appeal is the first provincial appellate court to purport to weigh in on 

the issue.  As noted by the Ontario Court of Appeal, the Nova Scotia Court of Appeal has 

peripherally addressed the issue in dealing with an unrelated matter, and its comments can be 

interpreted as coming to the opposite conclusion to that reached by the Ontario Court of 

Appeal in this case. 

R. v. Fogarty, 2015 NSCA 6 at paras. 47-48. 

 

9. The great interest in the effective prosecution of impaired drivers in this country is often-cited 

and well known.  This legitimate public interest is always necessarily balanced against the 

preservation of Charter rights and values and common law rules of evidence, which serve to 

ensure that only evidence which is lawfully obtained and meets minimum standards for 

admissibility will be used against an accused person. There is a high volume of cases in this 

domain and it is important for this country’s police officers, Crown and defence counsel, and 

trial judges to know with certainty where this balance is to be struck in the case of proposed 

DRE evidence. 

 

10. Beyond the impaired driving context, it has been a long-established legal principle that if 

Parliament is going to overrule a common law rule, it must do so clearly.  In this case, the 

Court of Appeal relied on its determination that Parliament implied that the results of an 

Evaluation will be automatically admissible in evidence.  Absent consideration by this Court, 

this line of reasoning may have wide-ranging implications, as it indicates a departure from the 

accepted approach to statutory interpretation where a court is considering whether Parliament 

has overruled a common law rule established by a court in this country.  For this reason, it is 

also of great public interest that leave to appeal be granted and this Court give its guidance on 

this issue. 

Ocean Port Hotel Ltd. v. British Columbia, [2001] 2 S.C.R. 781 at paras. 21-22. 

Bright, supra at para. 14. 
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PART II – QUESTIONS IN ISSUE 

11. The Applicant proposes the following two questions to be considered by this Court: 

A. Are the opinions formed by a DRE conducting an Evaluation of a suspected drug-

impaired driver pursuant to section 254(3.1) of the Criminal Code, admissible in 

evidence by virtue of section 254(3.1) of the Criminal Code without first 

conducting a Mohan voir dire? 

B. Are the opinions formed by a DRE conducting an Evaluation of a suspected drug-

impaired driver pursuant to section 254(3.1) of the Criminal Code “lay” opinions 

as contemplated by this Court in Graat and, therefore, admissible in evidence 

without the need to conduct a voir dire? 

 

 

PART III – STATEMENT OF ARGUMENT 

Introduction 

 

12. The resolution of these two closely-related questions calls for the application of a number of 

basic legal and evidentiary principles.  At the forefront is the fundamental rule of evidence 

that opinion evidence is presumptively inadmissible.  The evidence sought to be tendered 

from Cst. Jellinek was clearly opinion evidence.  Therefore, in order for Cst. Jellinek’s 

evidence to be admissible, it was necessary for the Crown to satisfy the Court that the 

evidence fell within a rule of evidence that would justify its admission. 

R. v. Abbey, [2009] O.J. No. 3534 at para. 71 (C.A.). 

 

13. The Summary Conviction Appeal Judge (SCAJ) identified two potential rules that he said 

justified the admission of this opinion evidence, section 254(3.1) of the Criminal Code and 

the Graat lay opinion rule.  The Ontario Court of Appeal affirmed section 254(3.1) as a 

route to admissibility and did not address the Graat rule.  It is submitted that neither of these 

were permissible bases for the admission of this opinion evidence and the courts below 

thereby fell into legal error.  These submissions will address the questions raised in turn as 

follows: 
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A. The Criminal Code provides no basis for the admissibility of Cst. Jellinek’s 

evidence; 

B. This is not “lay” opinion evidence, therefore not admissible pursuant to Graat; 

Graat, supra. 

Reasons on Summary Conviction Appeal at paras. 19 and 22. 

Reasons of Ontario Court of Appeal at paras. 44-48, 57. 

 

 

A. The Criminal Code provides no basis for admissibility 

i) The Approach Taken by the Crown at the Court of Appeal and in that Court’s 

Judgment 

14. The issue litigated at trial and on summary conviction appeal and again raised by the 

Applicant before the Ontario Court of Appeal is whether section 254(3.1) of the Criminal 

Code overtakes the common law as laid out by this Court in Mohan and strips all trial judges 

in this country of their power and duty to perform a gatekeeper function before expert 

opinion evidence is admitted into evidence before a trier of fact.  Does section 254(3.1) of 

the Criminal Code mandate that a trial judge must receive the opinion evidence of a DRE in 

spite of the common law rule in Mohan?  The Applicant’s submission is that it does not, 

neither explicitly in the wording of the statute, nor by necessary implication.  An analysis of 

the purpose of section 254(3.1) is essential to resolving this issue. 

 

15. In its Respondent’s factum at the Ontario Court of Appeal the Crown re-framed the issue 

raised by the Applicant in that court by focusing its response on the purpose of an Evaluation 

instead of on section 254(3.1).  It is not disputed that one of the purposes of an Evaluation is 

for a DRE to form opinions that could be admitted as substantive evidence at trial. That, 

however, is not the issue.  Just because the purpose of an Evaluation includes forming 

opinions for potential use as substantive evidence, it does not necessarily follow that those 

opinions are automatically admissible in evidence at the trial of the accused motorist. 

 

16. The bulk of the Court of Appeal’s reasons serve to establish that the purpose of an 

Evaluation is to generate evidence that the Crown will seek to use as proof of impairment.  
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This conclusion, which is not contested by the Applicant, does not address the real issue that 

needs to be resolved in this case: what rules govern the admissibility of DRE opinion 

evidence? 

 

17. To the extent that the Ontario Court of Appeal deals at all with the purpose of section 

254(3.1) it is limited to paragraphs 47 and 48 of its decision.  The balance of its analysis is 

dedicated to the purpose of an Evaluation.  The crux of its comments are found at paragraph 

47 its decision where the Court holds: 

By requiring the DRE “to determine” whether the driver is drug-impaired, s. 254(3.1) 

requires the DRE to reach a conclusion – that is, to form an opinion – as to impairment.  It is 

implicit that the DRE opinion evidence as to impairment is admissible without the need for a 

Mohan voir dire, and that the court may consider that opinion evidence when determining 

whether the offence has been made out.  No further statutory provision is required for the 

DRE opinion evidence to be admitted.  This conclusion flows from the wording of s. 254(3.1) 

and is harmonious with the object and scheme of the legislative provisions and Parliament’s 

intention. 

   

 Reasons of Ontario Court of Appeal at para. 47. 

 

 

18. Paragraph 47 simply offers up a series of conclusions, without analysis, that it is implicit that 

DRE opinion evidence is admissible without the need for a Mohan voir dire.  In the 

Applicant’s submission, if Parliament intended to usurp the well-established common law 

rule governing the admission of expert evidence in DRE matters, it would have done so in 

clear and unambiguous terms.  Parliament having failed to do so, it must be taken that 

Parliament did not intend to modify the Mohan rule for opinion evidence in the case of DRE 

opinions. Rather, Parliament simply intended to provide a statutory framework that allowed 

such testing procedures to take place. 

 

19. At paragraph 48 of its decision, the Court of Appeal describes the regulatory regime for 

Evaluations and concludes that “[b]y creating this detailed regulatory regime, Parliament has 

shown that it is satisfied of the science underlying the drug evaluations”.  Beyond offering 

this conclusion, no analysis is undertaken as to why this necessarily means that Parliament 

has intended to oust a trial judge’s gatekeeper function to admit the evidence at trial. 

Reasons of Ontario Court of Appeal at para. 48.  
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20. The Applicant’s submission is that Parliament intended no such thing.  The identical detailed 

regulatory regime is required if Parliament’s purpose was simply to ensure that the scheme 

passes constitutional muster.  Without such a scheme, an Evaluation would not be 

authorized by law, and there would be no lawful authority to detain a motorist to perform an 

Evaluation.  Without this regulatory scheme, if a police officer purported to compel a 

motorist to submit to an Evaluation, sections 7, 8, and 9 of the Charter would necessarily be 

infringed.  If Parliament didn’t specify who could perform an Evaluation and the specific 

tests that are permitted to make up an Evaluation, it would reduce an “Evaluation” to an 

arbitrary concept.  To detain and compel participation in tests that are arbitrary and/or to use 

the results of those tests to serve as the sole basis to justify a more highly invasive seizure of 

either a blood or urine sample would also result in various Charter violations. For these 

reasons, the detailed regulatory scheme is required irrespective of the evidentiary basis upon 

which opinions formed during the course of an Evaluation may be admitted into evidence. 

 

21. In sum, at the Court of Appeal, the Crown conflated the purpose of an Evaluation conducted 

under section 254(3.1) of the Criminal Code with the purpose of section 254(3.1).  The 

Court of Appeal adopted this conflation resulting in reversible error.  Leave to appeal ought 

to be granted so that this Court can answer the proper question and offer a reasoned decision 

as to whether Mohan, section 254(3.1), or Graat governs the admissibility of DRE opinion 

evidence. 

 

ii) The True Purpose of Section 254(3.1) 

22. The issue of the purpose of section 254(3.1) was more directly addressed in the summary 

conviction appeal decision.  An examination of that decision will help to illustrate why 

section 254(3.1) does not govern the admissibility of DRE opinion evidence.  On summary 

conviction appeal McLean J. held that section 254(3.1) of the Criminal Code was authority 

justifying the admissibility of Cst. Jellinek’s evidence.  He did so on the basis that: (1) by 

enacting section 254(3.1) of the Criminal Code  and associated regulations, Parliament has 

determined that there is a scientific basis for the tests performed by Cst. Jellinek and (2) the 

use of the word “determine” in s. 254(3.1) means that these tests are to be used to determine 
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impairment in the same way that the word “determine” is used in section 254(3), where the 

Qualified Technician is permitted to use breath samples to “determine” blood alcohol 

concentration, and the results of the analysis of a breath sample are admissible in evidence.  

The submissions that follow will explain why the SCAJ fell into error and why this Court  

ought to grant leave to appeal and ultimately overturn this result. 

Reasons on Summary Conviction Appeal at paras. 14-20. 

 

23. It is submitted that the SCAJ and the Court of Appeal erred in law by implicitly treating 

section 254(3.1) of the Criminal Code as a rule of evidence justifying the admissibility of the 

opinion evidence of a DRE.  Section 254(3.1) of the Criminal Code does not address the 

admissibility of the DRE’s opinion for the truth of the opinion.  Section 254(3.1) merely 

gives the DRE the power to compel a subject to do something that he could not otherwise be 

compelled to do.  It prescribes that a specific person with a specific designation can compel 

the performance of specific tests over threat of criminal sanction for failing to comply.  It 

gives the DRE a legal basis for the continued detention of the subject for purpose of the 

Evaluation, justifying what would otherwise be an arbitrary detention.   

 

24. Furthermore, the compelled participation of a subject in an Evaluation by a DRE amounts to 

a form of a search.  It is perhaps the most fundamental principle of search and seizure law 

that all searches and seizures are unreasonable unless they are authorized by law.  Absent 

section 254(3.1), an Evaluation by a DRE would not be a search authorized by law (absent a 

valid and enforceable informed consent) and would violate section 8 of the Charter. 

 

25. In sum, the purpose of section 254(3.1) is to permit the police to use an investigative tool 

that would otherwise be unlawful and to enable the enactment of an offence for an individual 

who refuses to submit to that investigative tool.  Section 254(3.1) says absolutely nothing 

about the admissibility in court of any evidence obtained as a result of any Evaluation. 
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26. In order for a statutory provision to override the common law, the statutory provision must 

be clear and unambiguous.  There is nothing in section 254(3.1) or elsewhere in the Criminal 

Code which indicates a clear intention to override the common law rule that opinion  

evidence is presumptively inadmissible. 

Ocean Port Hotel Ltd., supra at paras. 21-22. 

Bright, supra at para. 14. 

 

27. While Parliament has decided that the prescribed tests have sufficient basis to compel a 

subject’s participation in them under threat of criminal sanction and a person designated as a 

DRE is sufficiently qualified for purposes of performing the tests, Parliament has given no 

direction to the courts as to what to do when there is an attempt to tender this sort of 

evidence in court.  There is nothing inconsistent about Parliament determining that this type 

of testing by a DRE is permissible and sufficient to ground a demand for oral fluid, urine, or 

blood, and a court making its own independent assessment on a case-by-case basis as to 

whether the testing undertaken by a particular DRE in a particular case meets the legal 

requirements to justify its admission as opinion evidence in a criminal trial.  Whatever 

section 254(3.1) speaks to in terms of Parliament’s underlying views as to the science of an 

Evaluation, it says nothing that makes opinions formed as a result of an Evaluation 

admissible in court. 

 

28. This interpretation of section 254(3.1) was accepted by Di Giuseppe J. in Wakewich in the 

following terms: 
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The Crown seeks to tender the DRE as an expert witness, but submits that the legislative 

scheme in place eliminates the need to qualify the DRE as an expert.  While Parliament has 

determined that opinion evidence of an evaluating officer is relevant and necessary to 

establish the grounds for a demand under s. 254(3.4) of the Criminal Code and the laying of 

a charge under s. 253(1)(a) of the Criminal Code, that officer must none the less be qualified 

as having acquired special or peculiar knowledge through training, study or experience….. 

......References in s. 254 of the Criminal Code to evaluating officers and evaluations permit 

the officers to conduct an evaluation and make a demand upon a person to provide a sample 

of bodily substance. There is nothing in the Criminal Code that elevates their evidence to that 

of an expert. In fact, absent a finding by a Court, they cannot give expert evidence on the 

issue of impairment by drugs. The fact that these evaluating officers and the evaluation tests 

and procedure are designated by regulation, does not exempt them from Mohan scrutiny. 

(Emphasis added) 
 

R. v. Wakewich; R. v. Cruikshank, supra at paras. 9-11. 

 

29. A number of other trial courts in this country have come to the same conclusion. 

R. v. Jurcevic, supra; 

R. v. Gardashnik, supra at paras 29-33; 

R. v. Bright, supra at paras 11-14; 

R. v. Tonelli, supra at paras 23-26. 

 

30. To the extent there is any ambiguity as to the intent of section 254(3.1), a review of the 

debate and committee proceedings surrounding the implementation of Bill C-2, which added 

section 254(3.1) to the Criminal Code, does not support the theory that section 254(3.1) was 

added to render a DRE’s opinion admissible in evidence.  The purpose of section 254(3.1) is 

to render the Evaluation compulsory and permit criminal sanctions for refusing to 

participate. This is perhaps best illustrated in the testimony of Mr. Greg Yost, counsel in the 

Criminal Law Policy Section of the Department of Justice in presenting Bill C-2 to the 

Standing Senate Committee on Legal and Constitutional Affairs: 
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We have the Drug Recognition Expert Program in Canada and it has been accepted in the courts. 

The International Association of Chiefs of Police currently runs it. They have a committee of 

medical experts that advises them on what should be looked for and what the training should be. 

Our problem is that as the legislation exists today it is silent and there is no way to compel a person 

who is believed, on reasonable grounds, to be drug impaired to go through these tests in order that 

the drug recognition expert can make a call on what kind of drug is causing the impairment. There 

is then a toxicological test that will confirm or disprove the suspicion of the drug recognition 

expert. 

The main change in the legislation is that when people are asked by a police officer to go to the 

station to be looked at by an expert to determine whether they are using drugs, they will no longer 

be able to refuse, as they can now. 

Proceedings of the Standing Senate Committee on Legal and Constitutional Affairs, 

February 6, 2008. 

 

iii) Consideration of Related Provisions 

Section 254(3) 

31. The SCAJ and the Court of Appeal place substantial reliance on the use of the word 

“determine” in section 254(3.1) as justifying the admissibility of a DRE’s opinion evidence. 

 It is submitted that this reliance is misplaced.  Taking the courts’ reasoning at its highest, if 

the use of the word “determine” permits a DRE to come to a conclusion as to whether or not 

a subject’s ability to operate a motor vehicle is impaired by drug, the fact that the DRE is 

permitted to come to such a conclusion says nothing about the admissibility of that 

conclusion as evidence in court. 

 

32. The SCAJ attempted to draw a parallel between breath sample evidence obtained using an 

approved instrument and the observations made by a DRE during an Evaluation.  He noted 

that section 254(3), which permits the taking of breath samples by a qualified technician, and 

section 254(3.1), which permits the performance of an Evaluation by a DRE, both use the 

word “determine”.  This parallel however provides no support for the notion that Parliament 

intended to make opinion evidence from a DRE admissible as a matter of law. 

 

33. If one compares section 254(3) and section 254(3.1) of the Criminal Code, neither section of 

the Criminal Code addresses admissibility of evidence.  Since section 254(3) doesn’t address 

the admissibility of breath samples, the fact it uses the word “determine” does not support 
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the notion that the use of the word “determine” in section 254(3.1) has anything to do with 

admissibility. 

 

34. Notably, in the case of a breath sample obtained pursuant to section 254(3) of the Criminal 

Code, the results of the analysis of such breath samples are quantitative results, not opinions, 

therefore they would not be caught by the Mohan rule in any event.  The admissibility of the 

results of testing undertaken pursuant to section 254(3) of the Criminal Code is governed by 

a common law rule and not section 254(3) of the Criminal Code.  It has long been held that 

measurements made by a scientific instrument or device, of which Approved Instruments for 

evidentiary breath testing are an example, are admissible pursuant to the common law rules 

of evidence. 

R. v. McCarthy, 2013 ONSC 599 at para. 22. 

 

Section 254(2)(a) 

35. The Court of Appeal undertakes a comparison between section 254(3.1) and the provisions 

authorizing roadside physical co-ordination tests for screening purposes permitted by section 

254(2)(a) of the Criminal Code.  This is not a helpful comparison.  It serves to highlight the 

important distinction between the purpose of a particular type of test and the purpose of the 

underlying legislation that permits the testing. 

 

36. In the Charter era, police cannot lawfully conduct roadside physical co-ordination tests or 

DRE testing unless such testing is authorized by law, or lawfully detain a subject to conduct 

such testing.  As neither type of testing is authorized at common law, a provision like section 

254(2)(a) is required in order to authorized roadside physical co-ordination testing, and a 

provision like section 254(3.1) is required in order to authorized DRE testing.  Both 

provisions are required in order to serve this purpose.   

 

37. That said, while there are similar purposes as to why sections 254(2)(a) and 254(3.1) of the 

Criminal Code are necessary, the purpose of the two underlying types of testing differ.  It is 

clear that screening tests, such as physical co-ordination tests, undertaken at a time when 
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Charter rights are suspended, could never be undertaken for the purpose of being used as 

substantive evidence in court.  This Court confirmed as much in Orbanski.  As such, it is 

understandable why Parliament would use language in section 254(2)(a) in authorizing the 

testing that strictly links and limits the purpose of the test to determining whether a further 

investigative step is appropriate. 

R. v. Orbanski; R. v. Elias, [2005] S.C.J. No. 37 at para. 58. 

 

38. Conversely, there is no issue that DRE testing can serve two purposes.  Much like physical 

co-ordination tests, DRE testing can serve as a precondition of a further investigative step, 

being the seizure of a blood or urine sample pursuant to section 254(3.4).  Additionally, 

since it does not take place at a time that Charter rights are suspended, there is also the 

potential for the admission of DRE opinions in evidence.   

 

39. Given that DRE testing can serve multiple purposes, and is not limited to a screening 

function, it would not be appropriate for Parliament to use the same language in section 

254(3.1) that is used in section 254(2)(a) limiting the purpose of DRE testing to a screening 

purpose.  That is the reason why the wording of section 254(2)(a) is different from the 

wording of section 254(3.1). 

 

40. As a result, no further inference can be drawn from the different wording of the two 

provisions. Roadside physical co-ordination testing serves one purpose.  DRE testing serves 

two.  Just because DRE testing serves a second purpose which requires that different 

wording be used in section 254(3.1) for section 254(2)(a), it doesn’t follow that this means 

that section 254(3.1) was directed at a different purpose from section 254(2)(a), and it does 

not follow that allowing for the possibility that DRE opinions could be used in evidence 

indicates that Parliament intended that section 254(3.1) would operate as a rule of evidence 

overruling the common law Mohan rule.  If that had been the intent, Parliament easily could 

have and would have said so explicitly.  
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Section 258 

41. With respect to breath samples, there are specific evidentiary provisions contained in the 

Criminal Code that address the admissibility of the analysis of breath samples as evidence.  

Section 258(1)(c) of the Criminal Code explicitly renders the analysis of a breath sample 

obtained pursuant to section 254(3) admissible as “conclusive proof” of the blood alcohol 

concentration of the subject both at the time of the analysis and at the time of the alleged 

offence.  Section 258(1)(g) goes even a step further making the result of the analysis 

undertaken pursuant to section 254(3) admissible in evidence without even needing to call a 

witness.   

 

42. It is the evidentiary provisions found in section 258 of the Criminal Code as well as a 

common law rule of evidence which render the analysis of breath samples, collected 

pursuant to section 254(3), admissible in evidence.  There is nothing in section 254(3) that 

makes the results of any such analysis admissible.  The fact that the word “determine” is 

used in section 254(3) is irrelevant to the admissibility of the analysis.  This is consistent 

with the structure of this portion of the Criminal Code.  If one looks at the provisions of 

section 254 of the Criminal Code, these are predominantly provisions dealing with police 

powers that can be exercised in substance-impaired driving investigations.  If one looks at 

the provisions of section 258 of the Criminal Code, these are predominantly provisions 

dealing with evidentiary rules that apply in substance-impaired driving investigations.   

McCarthy, supra at para. 22. 

 

 

43. The significance of section 258 in the analysis was noted by Devlin J. in Bright: 

Under Section 258 of the Criminal Code, there is no statutory provision for the admissibility of the 

Evaluating Officer's opinion regarding impairment. In the absence of clear statutory direction, the 

Evaluating Officer's opinion evidence is governed by the common law rules of evidence as modified 

by case law. This is not changed by virtue of the Regulations defining an Evaluating Officer as a 'Drug 

Recognition Expert'. (Emphasis added) 

 
Bright, supra at para. 14. 

 

44. Significantly, there is no parallel provision to section 258(1)(c) or section 258(1)(g) when it 

comes to a DRE’s opinion formed as a result of an Evaluation undertaken pursuant to 
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section 254(3.1).  Section 254(3) authorizes the taking and analysis of breath samples and 

the common law and section 258(1)(c) and 258(1)(g) authorize the admissibility of that 

analysis in evidence.  Significantly, section 254(3.1), which is relied upon by the Crown and 

the courts below as authority for the automatic admissibility of DRE opinion evidence, is 

found in section 254 of the Criminal Code, whereas there are no provisions pertaining to 

DRE evidence in section 258 of the Criminal Code. This further supports the interpretation 

that Parliament did not intend to render DRE opinion evidence automatically admissible by 

virtue of section 254(3.1) of the Criminal Code.  As such, in order for a DRE’s opinion to be 

admissible in evidence, it is necessary for the Crown to resort to a rule of evidence outside of 

the Criminal Code to overcome the presumptive inadmissibility of this opinion evidence.  

The SCAJ and the Court of Appeal erred in law in holding that the Criminal Code afforded a 

statutory basis for the admissibility of this opinion evidence. 

 

B. This is not “Lay” Opinion, therefore Inadmissible Pursuant to Graat 

45. The Ontario Court of Appeal did not address this issue, as it found it unnecessary to do so, 

but if this Court were to grant leave to appeal and accept the Applicant’s argument that 

section 254(3.1) does not govern the admissibility of DRE opinions, it will be necessary to 

also determine this issue. 

Reasons of Ontario Court of Appeal at para. 57. 

 

46. In the case at bar, the SCAJ held that Cst. Jellinek ought to have been permitted to give his 

“‘lay opinion’ as to the condition of the accused” as it fit within the rule laid out by the 

Supreme Court of Canada in Graat.  In Graat it was held that witnesses, including police 

officers, may offer an opinion as to whether a person is intoxicated or impaired by alcohol 

without being qualified to do so.  It is submitted that the opinion evidence sought to be 

proffered by Cst. Jellinek was not a “lay” opinion, and therefore Graat does not apply. 

Graat, supra. 

 

47. For Cst. Jellinek to provide a “lay” opinion of impairment by drug, would have allowed the 

Crown to perform a complete end run around the Trial Judge’s earlier ruling on the voir dire.  
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Having determined that the proposed evidence of Cst. Jellinek did not meet the pre-conditions 

of admissibility as expert evidence, the Crown could not then try to introduce Cst. Jellinek’s 

opinion that the Applicant was impaired by drug on the grounds that he was in the same position 

as a lay witness speaking to their overall impression of a person’s sobriety on the basis of the 

whole of their observations. 

 

48.  Unlike the situation in Polturak, where the arresting officers had witnessed the appellant’s 

driving pattern before his arrest as well as his demeanour immediately following arrest, Cst. 

Jellinek’s involvement in this case was after-the-fact and for a very specific purpose – to apply 

the screening function mandated in the Standard Field Sobriety Test under s. 254(2) and the 

Drug Recognition Evaluation under s. 254(3.1).  He was called in as an “expert” to conduct an 

assessment of the Applicant to determine whether he was impaired by a drug.  He put the 

Applicant through a battery of tests that were meant to ascertain impairment by drug, both at the 

roadside and back at the police station.  It would have been impossible for the officer to provide 

an objective overall opinion regarding impairment without relying on the testing procedures 

(and results thereof) that he employed throughout the entirety of his interactions with the 

Applicant – and which had already been ruled inadmissible on the Mohan voir dire.   

R. v. Polturak, 1988 Carswell Alta 145 (C.A.). 

 

49. It is submitted that “lay” opinion and “expert” opinion are two mutually exclusive areas.  Put 

another way, if opinion evidence is tendered as “expert” opinion evidence pursuant to 

Mohan and found inadmissible, it doesn’t suddenly become “lay” opinion evidence that 

could be admissible pursuant to Graat.  It is one or the other, not both.  If lay people are apt 

to form a correct opinion in relation to particular subject matter, then expert opinion on that 

same subject matter is unnecessary and therefore becomes inadmissible.  If lay people are 

not apt to form a correct opinion in relation to a particular subject matter then that opinion 

becomes the realm of expert evidence and, subject to further rules of admissibility, the 

witness purporting to give the opinion must be shown to have sufficient specialized training, 

knowledge, and experience to be able to give the opinion before it is admissible.  If a witness 

is not so qualified to give the opinion it is inadmissible.  If any witness could give an opinion 
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on anything as a lay opinion, then the Mohan rule for the admissibility of expert evidence 

would be eviscerated. 

 

50. Clearly, if Cst. Jellinek was permitted to give an opinion on whether the Applicant’s ability 

to operate a motor vehicle was impaired by drug, he was going to rely substantially, if not 

exclusively, on opinions formed as a result of his Evaluation conducted pursuant to section 

254(3.1) of the Criminal Code. The Trial Judge not having accepted the valid scientific basis 

for the testing on the Evaluation to yield a reliable opinion as to impairment by drug, nor that 

Cst. Jellinek had sufficient understanding of the underlying basis of the testing he was doing 

to give a reliable opinion as to the inference to be drawn from the testing, he could not turn 

around and permit Cst. Jellinek to give that very same opinion as a lay witness.  One could 

unlikely put it any better than that Trial Judge who stated “His was not an opinion based on  

common experience but rather one based on procedures that lack a scientific basis”. 

Reasons for Judgment, p. 16, l. 29-31. 

 

51. As the Trial Judge indicated, there was nothing that stopped Cst. Jellinek from testifying as a 

fact witness as to the things he observed, but he was prohibited from giving any opinion as 

to the significance of those observations without being qualified to do so.  The Trial Judge 

was correct in this regard.  If admissible, Cst. Jellinek’s opinion evidence was expert-type 

opinion evidence that had to be given by someone with specialized training and experience.  

This is not the sort of evidence that could be given by a lay witness. 

 

 

PART IV – SUBMISSIONS CONCERNING COSTS 

52. In keeping with the convention in criminal matters, the Applicant does not seek costs. 
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PART V - ORDER SOUGHT  

53. The Applicant seeks an Order allowing the Application and granting leave to appeal form the 

Order of the Ontario Court of Appeal; and 

 

54. Such other and further relief as this Honourable Court deems appropriate in the circumstances.    

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Date: September 14, 2015 

___________________________ 

Trevor Brown 

 

___________________________ 

Eric Granger 

GREENSPON, BROWN & Associates 

Barristers & Solicitors 

331 Somerset Street West 

Ottawa, ON   K2P 0J8 

Tel: (613) 288-2890 

Fax: (613) 288-2896 

  

Counsel for the Applicant
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PART VII – Relevant Legislative Provisions 
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