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PART I  
 

 STATEMENT OF FACTS 
 

 

1. It is the Respondent’s position that this application raises no questions of law of national 

importance to warrant the granting of leave.   

  

2. The Respondent accepts as substantially correct the facts set out in paragraphs 1 to 6 of 

the Applicant’s Memorandum of Argument. The Respondent also relies upon the following 

overview.  
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Overview 

3. Given the strong evidence of impairment, there was little dispute at trial that the 

Applicant’s ability to operate a motor vehicle was impaired on the morning of May 7, 2009. The 

police investigation started shortly after two civilian witnesses called 911 to report a suspected 

impaired driver who was seen driving erratically, including driving in the opposite lane and 

nearly colliding with oncoming traffic. While being investigated, the Applicant displayed 

significant physical indicia of intoxication, including swaying from side-to-side, slurred speech 

and staring off into the distance when being questioned. The main issue was the cause of this 

impairment. After an Approved Screening Device test revealed a blood alcohol concentration of 

only .016, a result well below the legal limit and inconsistent with the observed indicia of 

impairment, Officer Jellinek, a certified Drug Recognition Expert [hereinafter DRE] was called 

in to continue the investigation. While at the roadside, Officer Jellinek had the Applicant perform 

a number of prescribed Standard Field Sobriety Tests pursuant to s. 254(2)(a) of the Criminal 

Code. The Applicant failed the tests and was arrested for driving while his ability was impaired 

by a drug. 

 

4. The Applicant was taken to the station where Officer Jellinek conducted a twelve-step 

drug evaluation in accordance with the Regulations. During the evaluation, the Applicant 

admitted he had taken two Xanax and smoked marijuana in the last twelve hours. Based on this 

admission and the results of the evaluation, Officer Jellinek formed the opinion that the 

Applicant’s ability to operate a motor vehicle was impaired by a drug. This opinion was excluded 

at trial on the basis that: (1) Officer Jellinek did not meet the Mohan requirement of being a 

“properly qualified expert” as he lacked training in any science that “may” underlie the 

prescribed tests; and (2) the admissibility of lay opinion, under the principles set out in R. v. 

Graat, is restricted to an alcohol-impaired ability to operate a motor vehicle. 

 

5. Officer Jellinek’s opinion was corroborated by the results of a urinalysis. Based on the 

drug evaluation, Officer Jellinek demanded that the Applicant provide a urine sample pursuant to 

section 254(3.4)(a) of the Code. The Applicant agreed stating “Yes. What happens if I refuse? 
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I’m DUI, so yeah, I’ll give you the sample.” The urinalysis results confirmed the presence of 

THC- carboxy tetrahydrocannabinol, cocaine and Alprazolam (a Benzodiazepine used to treat 

anxiety, the most common form being Valium). At trial, a toxicologist from the Centre of 

Forensic Sciences, Dr. Mayers, testified that THC is the psychoactive constituent found in 

cannabis and can impact the central nervous system as it acts as a mild hallucinogen. THC also 

has a depressant effect that can affect a person’s ability to operate a motor vehicle by impacting 

reaction time, coordination and judgment. The presence of THC in urine, however, is only 

indicative of prior use; it cannot be used to determine the quantity or timing of the consumption.  

 

6. Prior to the decision of the Court of Appeal for Ontario, trial courts, including the lower 

courts in this case, were divided as to whether the admissibility of a DRE’s opinion evidence is 

subject to a Mohan voir dire, or whether it is statutorily admissible under the drug-impaired 

driving regime set out in the Criminal Code. The Court of Appeal for Ontario resolved this 

conflict and found that s.254(3.1) provides for the admissibility of DRE opinion evidence, 

provided that the evaluation is conducted by an officer certified in accordance with the 

Regulations. Consequently, a Mohan voir dire is not required in circumstances where, as in this 

case, the evaluation is conducted by an officer who is a certified DRE. Given this finding, the 

Court of Appeal for Ontario found it unnecessary to consider the admission of Officer Jellinek’s 

evidence under the principles set out by this Honourable Court in R. v. Graat.   

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 44, 57  
Reasons for Judgment at Trial, July 15, 2013, Applicant’s Record, Tab 2, pp.16-17, ll.15-5 

 R. v. Mohan, [1994] 2 S.C.R. 9 
 R. v. Graat, [1982] 2 S.C.R. 819 
 
 

7. While the effective investigation and prosecution of drinking and driving offences is 

unquestionably a matter of national importance, the particular issues raised in this appeal are not. 

The Court of Appeal for Ontario is the only provincial appellate court to consider the issue of 

whether a Mohan voir dire is required to admit the opinion evidence of a DRE. No conflict exists 

at the provincial appellate level on the issues raised. At paragraph 8 of his Memorandum of 

Argument, the Applicant refers to the decision of the Nova Scotia Court of Appeal in R. v. 
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Fogarty as arguably constituting contrary authority. However, as observed by the Court of 

Appeal of Ontario, the decision in Fogarty addressed an entirely different issue, namely: whether 

a detainee’s right to counsel is re-engaged following a failed DRE evaluation when a demand for 

a bodily fluid sample is made under s.254(3.4) of the Criminal Code. The Fogarty decision 

explains the connection between a drug evaluation under s.254(3.1) and the bodily sample 

demand under s.254(3.4) for purposes of determining whether a demand for a bodily sample 

constitutes a change in jeopardy that re-engages s.10(b) of the Charter.  

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 50-55  
 R. v. Fogarty, 2015 NSCA 6 at paras. 47-48 
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PART II  

POINTS IN ISSUE 

8. The Applicant raises the following two issues for this Honourable Court's consideration: 

(1) Are the opinions formed by a Drug Recognition Expert conducting an evaluation of a 
suspected drug-impaired driver pursuant to s.254(3.1) of the Criminal Code, admissible 
under section 254(3.1) of the Criminal Code without a Mohan voir dire? 

 
(2) Are the opinions of Drug Recognition Experts, concerning impairment by drugs, the 

subject of lay opinion that is admissible in accordance with the principles set out by this 
Honourable Court in R. v. Graat?    

 
 

9. It is the Respondent's position that the Applicant has failed to establish that this case raises issues 

of national importance that would warrant this court granting leave to appeal.  The decision of the 

Court of Appeal for Ontario reveals no errors of law. The Court of Appeal for Ontario did not create 

any new legal principles or even extend existing legal principles. Rather, it applied recognized 

principles of statutory interpretation and addressed, in a well-reasoned decision, issues that had been 

the subject of conflicting decisions in the lower courts.  While this decision is not binding in other 

provinces, the Respondent is unaware of any conflicting appellate jurisprudence on the issues raised. 

Accordingly, the Applicant has not identified any issues of national importance warranting this 

Honourable Court’s intervention.   
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PART III -ARGUMENT 

ISSUE 1: THE COURT OF APPEAL CORRECTLY FOUND THAT A MOHAN VOIR DIRE IS NOT REQUIRED  

10. It is the Respondent’s position that the Court of Appeal for Ontario correctly found that “a 

plain reading of s.254(3.1) of the Criminal Code” establishes that “DRE opinion evidence is 

admissible to prove the offence of drug-impaired driving without the necessity of a Mohan voir 

dire, as long as it is established that the witness is a certified DRE as specified in the 

Regulations.” In coming to this conclusion, the Court did not, contrary to the Applicant's 

assertion at ¶21 of his Memorandum of Argument, err by conflating the purpose of an evaluation 

with the purpose of s.254(3.1).  

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, para. 44  
 

11. The Applicant’s position that the Court of Appeal erred is premised on the suggestion at 

¶20 of his Memorandum of Argument that “the identical detailed regulatory regime is required if 

Parliament’s purpose was simply to ensure that the scheme passes constitutional muster.” 

Otherwise, the police would have no authority to detain a motorist and compel participation in an 

evaluation. As found by the Court of Appeal for Ontario, this is incorrect. Significantly, if the 

“true purpose” of enacting s.254(3.1) was simply to create a new police power as suggested at 

¶¶18, 20, 23 and 25 of the Applicant’s Memorandum of Argument, Parliament could have easily 

adopted language mirroring s.254(2)(a) of the Criminal Code which permits compelled physical 

coordination tests. As stated by Gillese J.A., for the Court below:      

…it is instructive to compare s. 254(3.1) with s. 254(2)(a). 

Under s. 254(2)(a), if an officer has reasonable grounds to suspect a person has alcohol or a 
drug in their body and that person has, within the preceding three hours, operated a motor 
vehicle, the officer may require the person to perform certain physical coordination tests 

"to determine whether a demand may be made under subsection (3) or (3.1)". 

The language of s. 254(3.1) stands in stark contrast to that of s. 254(2)(a). Section 254(3.1) 
does not state that the DRE's evaluation is to enable the DRE to determine whether a 
demand may be made under s. 254(3.4). Instead, s. 254(3.1) provides that the DRE's 
evaluation is "to determine whether the person's ability to operate a motor vehicle...is 
impaired by a drug or by a combination of alcohol and a drug". 
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Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 39-41  

 

12. The Applicant suggests at ¶¶35-40 of his Memorandum of Argument, that Parliament’s 

use of different language in s.254(3.1) from that found in found in s.254(2)(a) is due to the 

limited probative value of roadside physical coordination tests. Specifically, it is well established 

that compelled physical coordination tests can only be used to formulate grounds as they are 

conducted while the detainee’s s.10(b) rights are suspended. In contrast, the Applicant 

acknowledges that a DRE Evaluation is not limited to a screening function and is potentially 

admissible to prove the offence of drug-impaired driving. This argument departs from the 

position advanced before the Court of Appeal. As noted by the Court of Appeal for Ontario, at 

¶36 of its decision, the Applicant’s position was “that the sole purpose of the evaluation is to 

serve as a precondition to the making of a demand for a bodily fluid sample under s. 254(3.4).” 

This is consistent with the factum filed by the Applicant with the Court of Appeal wherein the 

Applicant described ss.254(2) and 254(3.1) as parallel provisions that authorize the use of 

“investigative tools” to screen whether there are grounds to justify a further investigative step. 

The suggestion that the DRE evaluation serves solely as a screening tool was adopted by the trial 

judge who found that the purpose of Officer Jellinek’s certification as a DRE was limited to using 

the results of an evaluation to make a demand for a bodily sample under s.254(3.4) of the 

Criminal Code.   

 Appellant’s Factum, Tab 8, at paras. 19, 26, 28  
Reasons for Judgment at Trial, July 15, 2013, Applicant’s Record, Tab 2, p.20, ll.23-7, p.22, ll.1-5 
Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, para. 36  

 

13. If Parliament had “simply intended to provide a statutory framework that allowed such 

testing procedures to take place” as suggested at ¶18 of the Applicant’s Memorandum of 

Argument, it could have drafted s.254(3.1) as follows:  

 (3.1) If a peace officer has reasonable grounds to believe that a person is committing, or at any 
time within the preceding three hours has committed, an offence under paragraph 253(1)(a) as a 
result of the consumption of a drug or of a combination of alcohol and a drug, the peace officer may, 
by demand made as soon as practicable, require the person to submit, as soon as practicable, to an 
evaluation conducted by an evaluating officer to determine whether the person’s ability to operate a 
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motor vehicle, a vessel, an aircraft or railway equipment is impaired by a drug or by a combination 
of alcohol and a drug, and to accompany the peace officer for that purpose. 

 
 Criminal Code, s.254(3.1) 
 
 
14. It is the Respondent’s position that the Court of Appeal for Ontario correctly found that 

s.254(3.1) is “not merely a step along the path” to a demand for a bodily sample under s.254(3.4). 

Rather, the DRE evaluation itself is the statutory approved tool used to “determine whether the 

person’s ability to operate a motor vehicle …is impaired by a drug or by a combination of alcohol 

and a drug.” Further, the Applicant’s assertion at ¶25 of his Memorandum of Argument that 

s.254(3.1) “says absolutely nothing about the admissibility in court of any evidence obtained as a 

result of any Evaluation” ignores what is evident from a plain and contextual reading of 

s.254(3.1).  

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, para. 38  
 

15. For instance, as found by the Court of Appeal for Ontario, the use of the word 

“determine” in s.254(3.1) is one factor indicative of Parliament’s intent to provide for the 

substantive admissibility of DRE opinion evidence. Contrary to the Applicant’s suggestion at ¶42 

of his Memorandum of Argument, the use of the word “determine” in s.254(3.1) is not “irrelevant 

to the admissibility of the analysis.” The Applicant points to ss.258(1)(c) and (g) as the statutory 

authority under which breath sample test results are admitted and relies upon the absence of any 

such parallel provisions in respect of DRE evaluations as support for “the interpretation that 

Parliament did not intend to render DRE opinion evidence automatically admissible by virtue of 

section 254(3.1).” However, this argument is not supported by a reading of s.258 of the Criminal 

Code and its related jurisprudence.  

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 46-47  
 Memorandum of Argument, Tab 7, at paras. 41-44  
 

16. The purpose of s.258 is not to permit the admissibility of breath test results. Rather, it is 

to create the presumption of identity and to permit the Certificate of a Qualified Technician to 

constitute proof of the facts set out therein. As observed by Justice MacDonnell in R. v. 
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McCarthy: “[the provisions of s.258] are statutory shortcuts, which enable the Crown to dispense 

with viva voce evidence from the person who conducted the tests and with expert evidence 

relating the test results back to the material time…. Section 258 does not deal with the 

admissibility of breath samples per se…” The evidentiary shortcuts contained in s.258 address 

issues that are entirely distinct from whether a qualified technician can testify as to the readings 

obtained, which do not, on their own, constitute proof of impairment but may, by virtue of s.258, 

constitute proof of driving while Over 80.   

 
 Memorandum of Argument, Tab 7, at paras. 31, 42, 44 
 R. v. McCarthy, 2013 ONSC 599 at paras. 19-22  
 

17. Contrary to the Applicant’s suggestion at ¶31 of his Memorandum of Argument, the 

Court’s reliance on the word “determine” in s.254(3.1) is not misplaced. As found by the Court 

of Appeal for Ontario, the use of the phrase “to determine” in s.254(3.1) demonstrates 

Parliament’s intent that the purpose of the DRE evaluation is to form a conclusion/opinion as to 

impairment. Implicit in this provision is that the DRE may testify as to any “conclusion” reached. 

The legislative scheme is undermined if the admissibility of this opinion is subject to uncertainty 

and prolix litigation due to a case-by-case application of Mohan by trial courts across the country. 

As noted by the Court of Appeal for Ontario at ¶49, while the weight of a DRE’s opinion 

evidence will inevitably vary depending on the facts of each case, the admissibility of that 

opinion is provided for under s.254(3.1). 
Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 46, 49  

 

18. The similarities between the provisions for alcohol-impaired driving and drug-impaired 

driving provide further support to the correctness of the Court of Appeal for Ontario’s finding 

that the opinion evidence of DREs is admissible under s.254(3.1).  In the drug-impaired regime, 

it is evident that the Standard Field Sobriety Tests are designed to perform the same function as 

the approved screening device, while the results of a DRE evaluation are similar to breath test 

results in that both are intended to prove the offence. The relevant provisions are set out below: 
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Determining Impairment by Alcohol [s.254(3)]  Determining Impairment by Drug [s.254(3.1)] 

If a peace officer has reasonable grounds to believe that 
a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
paragraph 253 as a result of the consumption of alcohol, 
the peace officer may, by demand made as soon as 
practicable, require the person  

(a) to provide, as soon as practicable, 
(i) samples of breath that, in a qualified 
technician’s opinion, will enable a proper analysis to 
be made to determine the concentration, if any, of 
alcohol in the person’s blood, or  
(ii) if the peace officer has reasonable grounds to 
believe that, because of their physical condition, the 
person may be incapable of providing a sample of 
breath or it would be impracticable to obtain a sample 
of breath, samples of blood that, in the opinion of the 
qualified medical practitioner or qualified technician 
taking the samples, will enable a proper analysis to be 
made to determine the concentration, if any, of alcohol 
in the person’s blood; and 
(b) if necessary, to accompany the peace officer for 
that purpose.  
[Emphasis added] 

If a peace officer has reasonable grounds to believe that 
a person is committing, or at any time within the 
preceding three hours has committed, an offence under 
paragraph 253(1)(a) as a result of the consumption of a 
drug or of a combination of alcohol and a drug, the 
peace officer may, by demand made as soon as 
practicable, require the person to submit, as soon as 
practicable, to an evaluation conducted by an 
evaluating officer to determine whether the person’s 
ability to operate a motor vehicle, a vessel, an 
aircraft or railway equipment is impaired by a drug 
or by a combination of alcohol and a drug, and to 
accompany the peace officer for that purpose. [Emphasis 
added] 

 

 

 

19. Moreover, in alcohol-impaired cases, the Criminal Code’s recognition of “approved 

instruments” serves as a statutory presumption of reliability and the instrument’s ability to 

accurately measure the concentration of alcohol in a person’s blood. Consequently, once an 

officer is shown to be a “qualified technician” his or her opinion evidence concerning the 

suitability of the breath samples provided, the suitability of the alcohol solution used, the proper 

functioning of the approved instrument, and the results obtained, is admitted without a voir dire 

that tests the officer’s knowledge of the science underlying the functioning of the approved 

instrument. Indeed, to embark on such an inquiry would undermine the statutory regime absent a 

constitutional challenge.  

 

20. Similarly, the certification of a DRE ought to suffice for the admission of that officer’s 

opinion evidence without the need to embark on a Mohan voir dire to test the officer’s 

knowledge of the science underlying the testing process.  As explained in Re: Criminal Code, the 
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New Brunswick Court of Appeal: 

   The designation by the Attorney General of New Brunswick of the technician, as being qualified to 
operate the approved instrument, categorizes him in the class of an expert witness competent to give 
opinion evidence in relation to matters pertaining to the analysis of the breath, the approved 
instrument, and the substances and procedures used in the making of a test and of the conclusion to 
be drawn from such a test, including the weight per milligrams of alcohol present in 100 millilitres 
of blood of the accused at the time the breath sample is taken. 

 

Re Criminal Code, Sections 222, 224 and 224A, [1971] 3 N.B.R. (2d) 511 (C.A.)    
R. v. Delorey (2004), 226 N.S.R. (2d) 59 (C.A.) at paras. 17-23 
R. v. Jewers (1972), 3 N.S.R. (2d) 710 (C.A.) at paras. 11-12 

 

21. The Court of Appeal for Ontario’s finding that DRE opinion evidence is admissible under 

the Criminal Code without a Mohan voir dire, is not based on a “series of conclusions” devoid of 

analysis as suggested at ¶18 of the Applicant’s Memorandum of Argument. Rather, in coming to 

this conclusion, the Court explicitly relied on the following: (1) a plain reading of s.254(3.1) of 

the Criminal Code; (2) the limited evidentiary value of a bodily sample demanded under 

s.254(3.4); (3) the creation of a special class of officers – “evaluating officers” who are certified 

under the Regulations as “drug recognition experts”; (4) the creation of a set of prescribed tests 

that a DRE must perform when conducting an evaluation. All of these factors support the Court’s 

conclusion that Parliament created a scientifically grounded “detailed regulatory regime” 

designed to determine the issue of whether a driver’s impairment is due to a drug or a 

combination of a drug and alcohol.  

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, paras. 44-48  
 

22. As found by the Court of Appeal for Ontario, a plain reading of s.254(3.1) of the Criminal 

Code shows Parliament’s intent that DRE opinion evidence is admissible without resort to any 

further threshold screening under a common law rule. Notably, the Mohan four-pronged test was 

developed in the context of a case involving “novel science”. However, even under Mohan, the 

fourth criterion of a “qualified expert,” is satisfied if the proposed expert is “shown to have 

acquired special or peculiar knowledge through study or experience.” The Mohan test serves no 

purpose in circumstances where Parliament has provided for the administration of prescribed 
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tests by certified experts. Indeed, in this case, there was no issue that Officer Jellinek’s testimony 

met three of the four Mohan criteria, namely: relevance, necessity and the absence of any 

exclusionary rule. However, the trial judge found that the Mohan test was not met as Officer 

Jellinek was not a “properly qualified expert” as he lacked training in any science that may 

underlie the prescribed tests. With respect, this was a misapplication of Mohan. The Mohan test 

was not designed to serve as a means of second-guessing a statutory regime in which Parliament 

has approved prescribed tests as the means for determining impairment by certified officers.  

Reasons for Judgment at Trial, July 15, 2013, Applicant’s Record, Tab 2, p.16, ll.5-10; p. 19, l.15 
– p.22, l.15  

 R. v. Mohan, supra at para. 27 
 R. v. Terceira (1998), 38 O.R. (3d) 176 (C.A.) at p.192, aff’d [1999] 3 S.C.R. 866 
 
 

23. As recognized by the Court of Appeal for Ontario, the creation of a special category of 

certified evaluating officers who administer a set of statutorily prescribed tests demonstrates 

Parliament’s acceptance of the science underlying the drug evaluations. As found by the Court of 

Appeal for Ontario at ¶47, this conclusion “is harmonious with the object and scheme of the 

legislative provisions and Parliament’s intention.” By finding otherwise, as the trial judge did in 

this case, and approaching the drug evaluation regime as a novel science that is subject to judicial 

scrutiny on a case-by-case basis effectively renders the certification process and the prescribed 

tests meaningless.   

Judgment of the Court of Appeal for Ontario, Applicant's Record, Tab 5, para. 44-48 
   
 
 
24. If any voir dire is conducted by trial courts, it ought to be restricted to determining 

whether the officer is in fact an “evaluating officer” who is “accredited by the International 

Association of Chiefs of Police.” Nothing more is required. Indeed, it is arguably “an act of 

supererogation” for a court to “qualify” an officer who is already permitted to offer an opinion 

under the statutory regime.  

 R. v. Frerichs (1981), 15 Alta. L.R. (2d) 394 (C.A.) at para. 4  

 
 



Argument   Part III  13 
 
ISSUE 2: IMPAIRMENT BY DRUGS CAN BE THE SUBJECT OF LAY OPINION UNDER R. V. GRAAT  
 
25. More than thirty years ago this Honourable Court, in its decision of R. v. Graat, 

determined that a non-expert witness could testify as to whether a driver’s ability to operate a 

motor vehicle was impaired by alcohol. As stated by Dickson J. (as he then was) for this Court: 

It is well established that a non-expert witness may give evidence that someone was intoxicated, 
just as he may give evidence of age, speed, identity or emotional state. This is because it may be 
difficult for the witness to narrate his factual observations individually. Drinking alcohol to the 
extent that one’s ability to drive is impaired is a degree of intoxication, and it is yet more 
difficult for a witness to narrate separately the individual facts that justify the inference …. 

It has long been accepted in our law that intoxication is not such an exceptional condition as 
would require a medical expert to diagnose it. An ordinary witness may give evidence of his 
opinion as to whether a person is drunk. This is not a matter where scientific, technical, or 
specialized testimony is necessary in order that the tribunal properly understands the relevant 
facts. Intoxication and impairment of driving ability are matters which the modern jury can 
intelligently resolve on the basis of common ordinary knowledge and experience. The guidance 
of an expert is unnecessary. 

 If that be so it seems illogical to deny the court the help it could get from a witness' opinion as 
to the degree of intoxication, that is to say whether the person's ability to drive was impaired by 
alcohol….     Whether or not the evidence given by police or other non-expert witnesses is 
accepted is another matter. The weight of the evidence is entirely a matter for the judge or judge 
and jury. The value of opinion will depend on the view the court takes in all the circumstances. 

 
R. v. Graat, supra at 837-838 

 

26. The issue raised in this case is whether Graat is limited to circumstances in which alcohol 

is the cause of the impairment. Also, if Graat permits lay opinion on impairment generally, 

regardless of its underlying cause, does this permit a DRE to testify as to whether an accused’s 

ability to operate a motor vehicle is impaired by a drug? The Court of Appeal found it 

unnecessary to consider these issues given its finding that Officer Jellinek’s opinion evidence was 

admissible under s.254(3.1) without a Mohan voir dire. While these are legal issues of some 

import, they do not warrant the intervention of this Honourable Court. The decision of the 

summary conviction appeal justice in this case, which found that the trial judge erred in 

concluding that Graat is “confined to alcohol,” is supported by settled legal principles.  
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27. As observed by this Honourable Court in Graat, “there is little, if any virtue, in any 

distinction resting on the tenuous, and frequently false, antithesis between fact and opinion. The 

line between ‘fact’ and ‘opinion’ is not clear.” Accordingly, a witness who has made personal 

observations may testify in the form of an opinion, “if, by doing so, he is able more accurately to 

express the facts he perceived.” This includes offering an opinion on whether a person’s ability to 

operate a motor vehicle is impaired. This principle has been applied by other courts to admit lay 

opinion of police officers on the issue of a drug impaired ability to operate a motor vehicle. For 

instance, in R. v. Polturak, the Alberta Court of Appeal found:   

We turn next to the Appellant's primary contention. Both arresting officers testified as to their 
experience in narcotics control and that they observed the Appellant's driving pattern before his 
arrest as well as his demeanor immediately following. They described in particular detail his 
behaviour following apprehension. One gave as his opinion that the Appellant's ability to drive 
was impaired by "the combination of either alcohol, drugs or together". The other concluded that 
he was "under the influence of drugs". 

We all agree that the acceptability of this type of evidence of a non-expert is within the rationale 
of the decision of the Supreme Court of Canada in Graat v. The Queen (1983) 2 C.C.C. (3d) 365. 
That decision should, in our view, not be confined only to situations involving impairment 
by alcohol as suggested by counsel for the Appellant. In that decision Dickson, C.J.C. approved 
the statement of Howland, C.J., Ontario Court of Appeal, in (1983) 55 C.C.C. (2d) 429 at page 
442-3 wherein he pointed out that "to testify that a person is impaired is really tantamount to 
saying 'I don't think that he should have been driving'". And that is a subject "about which most 
people should be able to express an opinion from their ordinary day-to-day experience of life".      
 [Emphasis added] 

 
R. v. Graat, supra at 835 
R. v. Polturak (1988), 61 Alta. L.R. (2d) 306 (Alta.C.A.) 
 
See also:  
R. v. Zarins, [1959] O.J. No. 427 (C.A.) at paras. 10, 14-15 
R. v. Henry, 2013 ONSC 1214 at paras. 5-6 

 

28. The Appellant seeks to distinguish this case from that of Polturak on the basis that in 

Polturak the officers witnessed the accused’s driving and his demeanour at the time of the arrest 

whereas all of Officer Jellinek’s observations were made post-arrest, during the DRE evaluation. 

This is a distinction without a difference. The issue is whether Officer Jellinek observed any 

indicia of drug impairment relevant to an impaired ability to operate a motor vehicle (e.g. 

http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.2806584660830229&bct=A&service=citation&risb=21_T21432712925&langcountry=CA&linkInfo=F%23CA%23CCC3%23vol%252%25sel1%251983%25page%25365%25year%251983%25sel2%252%25decisiondate%251983%25
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?A=0.1294188638925048&bct=A&service=citation&risb=21_T21432712925&langcountry=CA&linkInfo=F%23CA%23CCC2%23vol%2555%25sel1%251983%25page%25429%25year%251983%25sel2%2555%25decisiondate%251983%25
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physical coordination, response time, attentiveness). This is distinct from his “findings” based on 

his administration of the twelve-step DRE evaluation which involves fairly extensive testing (e.g. 

eye examinations, divided attention tests as well as the taking of blood pressure, temperature, 

pulse and muscle tone). Indeed, in Graat, this Court found that the lay opinion of a desk sergeant 

who booked the accused was admissible even though he had not witnessed any driving. Instead, 

the desk sergeant had formed the opinion that Graat had an alcohol impaired ability to operate a 

motor vehicle based on having seen Graat walking and standing while at the station. Moreover, 

even before the enactment of s.254(3.1), the offence of drug-impaired driving depended on the 

testimony of peace officers profering an opinion as to an accused’s impairment by drug based on 

the circumstances of each particular case.   

  R. v. Graat, supra at 822-823, 840-841 
R. v. Marionchuk, [1978] S.J. No. 299 (C.A.) 

 

 

29. Contrary to the Applicant's submission at ¶47 of his Memorandum of Argument, to permit 

Officer Jellinek to provide a “lay” opinion of impairment by drug is not permitting “the Crown to 

perform a complete end run around the Trial Judge’s earlier ruling on the voir dire” which found 

that Officer Jellinek’s testimony did not meet the Mohan test for admission as expert opinion 

evidence. The Applicant’s position is premised on the argument that lay opinion and expert 

opinion are “two mutually exclusive areas” – it is “one or the other, not both.” However, this fails 

to recognize the difference between an opinion based on the science of testing for drug 

impairment and an opinion based on the physical indicia of intoxication. For instance, as 

illustrated by the Graat decision, police and civilian witnesses who testify in alcohol-impaired 

driving cases routinely offer lay opinions based on their observations which may or may not 

include abnormal driving. Indeed, in Graat, the trial judge relied in part on the opinion of the 

desk sergeant in convicting Graat of impaired driving. The admission of such lay opinion does 

not preclude the Crown from also adducing expert opinion evidence on the issue of impairment 

such as that given by a toxicologist whose opinion is based on breath test results.  
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30. Accordingly, the fact that a witness is permitted to provide a lay opinion on the issue of 

impairment does not foreclose that witness, or another, from providing an expert opinion on the 

same issue assuming the witness is qualified to do so. In these circumstances, “lay” opinion and 

“expert” opinion are not “mutually exclusive” such that it is “one or the other”. Indeed, as noted 

above, this belies the evidence routinely admitted in impaired-alcohol driving cases in which both 

lay and expert opinion evidence is received on the issue of impairment. For instance, the 

exclusion of breath readings would not necessarily foreclose a qualified technician from 

testifying as to his or her observations of an accused and any conclusions drawn therefrom 

concerning an impaired ability to operate a motor vehicle. These are settled issues which require 

no further consideration by this Honourable Court.  
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PART IV – COSTS 

 

31. The respondent does not seek costs of this application. 

 

 

PART V – ORDER REQUESTED 

32. It is respectfully submitted that the application by the Applicant for leave to appeal against the 

decision of the Court of Appeal for Ontario should be dismissed.    

 

 

ALL OF WHICH is respectfully submitted this     day of October, 2015 by: 
 
 
 
 

______________________________________ 
Joan Barrett 
Counsel for the Respondent 
 
The Attorney General for the Province of Ontario 
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