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FileNumber: 36610 

IN THE SUPREME COURT OF CANADA 
(On Appeal from the Court of Appeal for Ontario) 

BETWEEN: 

CARSON BINGLEY 

- and -

Applicant 
(Appellant in the Ontario Court of Appeal) 

HER MAJESTY THE QUEEN 

Respondent 
(Respondent in the Ontario Court of Appeal) 

APPLICANT'S REPLY MEMORANDUM OF ARGUMENT 

1. The Crown in its Response in this matter continues a pattern of mischaracterizing the real 

issue that this Court is being asked to decide, and the Applicant's position on this issue. 

2. The real issue in this appeal is the purpose of section 254(3 .1) of the Criminal Code, not the 

purpose of an evaluation. 

3. The Applicant's position has never changed. It was stated clearly at paragraph 35 of the 

Applicant's factum filed as the Appellant before the Ontario Court of Appeal: 

Section 254(3. I) authorizes the perfonning of an evaluation by an evaluating officer, but there 
is no provision along the lines of section 258(1)(c) and 258(1)(g) that would make an 
evaluating officer's opinion admissible in evidence. As such, in order for an evaluating 
officer's opinion to be admissible in evidence, it is necessary for the Crown to resort to a rule 
of evidence outside of the Criminal Code to overcome the presumptive inadmissibility of this 
opinion evidence. 

Appellant's Factum (Ontario Court of Appeal) at para. 35, Applicant's Record, Tab 8. 
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4. The same position is outlined even more concisely at paragraph 44 of the Applicant's 

Memorandum of Argument: 

Parliament did not intend to render DRE opinion evidence automatically admissible by virtue 
of section 254(3.1) of the Criminal Code. As such, in order for a DRE's opinion to be 
admissible in evidence, it is necessary for the Crown to resort to a rule of evidence outside of 
the Criminal Code to overcome the presumptive inadmissibility of this opinion evidence. 

Applicant's Memorandum of Argument at para. 44, Applicant's Record, Tab 7. 

5. The Crown's re-framing of the issue commences in its factum at the Ontario Court of Appeal 

where the Crown erroneously characterizes the Trial Judge's disputed finding, at paragraph 

18 of its factum, as being in relation to the "evidentiary value of an evaluation conducted by 

a DRE", and that that "it can only be used to gather grounds to make a demand for a bodily 

sample" [emphasis in original J. 
Respondent's Factum (Court of Appeal) at para. 18, Applicant's Record, Tab 9. 

6. This is not an accurate statement of the Trial Judge's ruling. He held as follows: 

I adopt the language in R. v. Bright cited above in concluding, as was said in Bright at 
paragraphs 13 and 14: 

C011sidering tile statutory framework of s. 254, the evaluating officer's 
opinion whether a person's ability to operate a motor vehicle is impaired by 
a drug or a combination of alcohol and a drug is a precondition to the 
demand for samples of breath or bodily fluids that can be used to prove 
impairment. The opinion cannot be relied on for anything more. 

Then at paragraph 14: 

Under s. 258 of the Criminal Code there is no statutory provision for the 
admissibility of the evaluating officer's opinion regarding impairment. In 
the absence of clear statutory direction the evaluating officer's opinion 
evidence is governed by the common law rules of evidence as modified by 
case law. This is not changed by virtue of the regulations defining an 
evaluation officer as a "drug recognition expert." 

As was decided in Bright, tile Crown may seek to l1ave Constable Jellinek quallfled as an 
expert witness to proffer opinion evidence as to the accused's impairment by a drug 
[emphasis added]. 

Proceedings at Trial, vol. 2, p. 11, lines 4-32, Applicant's Reply, Tab 2. 

7. The Trial Judge's comments concerning the use of an evaluation were narrowly 

circumscribed as being made in the context of "the statutory framework of s. 254" of the 
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Criminal Code. He expressly allowed for the possibility of the opinions formed during an 

evaluation being admissible if the DRE is "qualified as an expert witness." While the Trial 

Judge perhaps could have been clearer in articulating his finding, it is still readily apparent 

that the ultimate finding that he made was that the common law in Mohan governs the 

admissibility of DRE opinion evidence, not the Criminal Code. 

8. The Crown's position at the Court of Appeal is then stated more clearly at paragraph 23 of it 

factum at the Ontario Court of Appeal and repeated: "The Appellant's position, and that 

adopted by the trial judge, that the purpose of a DRE evaluation is solely to afford grounds to 

demand a bodily sample is inconsistent with the plain language of section 254(3.1)" 

[emphasis in original] 

Respondent's Factum (Court of Appeal) at para. 23, Applicant's Record, Tab 9. 

9. As has been laid out above, this was never the Applicant's position. Regrettably, much of 

the reasoning given by the Ontario Court of Appeal was dedicated to dismissing this straw 

man issue created by the Crown in its factum. The real issue - whether the admissibility of 

DRE opinions is governed by Mohan, s. 254(3.1) of the Code, or Graaf- is only dealt with in 

brief, conclusory reasoning. 

Reasons for Judgment of the Court of Appeal for Ontario at paras. 47-48, Applicant's Record, Tab 5. 

10. If anyone's position has changed, it is the Crown's position on leave. In agreeing that leave 

to appeal should be granted before the Ontario Court of Appeal, the Crown stated, in relation 

to the two issues that the Applicant proposes that this Court consider: "These are both issues 

of significant importance to the administration of justice and are the subject of divided 

jurisprudence in the lower courts, including the instant case". With the Ontario Court of 

Appeal having resolved one of these issues in the Crown's favour, the Nova Scotia Court of 

Appeal giving obiter reasons that suggest the opposite conclusion, and none of the other 

provincial appeal courts having provided any assistance on this issue for their respective trial 

courts, the Crown claims that these are not issues of national importance despite previously 

characterizing them as being of "significant importance to the administration of justice". 

Respondent's Factum (Court of Appeal) at para. 2, Applicant's Record, Tab 9. 
R. v. Fogarty, 2015 NSCA 6 at paras. 47-48. 
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11. These issues are both divisive and important, having strongly split the trial comts in Ontario 

and elsewhere. These issues merit more than two paragraphs of conclusory reasoning in order 

to resolve them. Leave ought to be granted in order for this Court to consider these issues. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Date: October 16, 2015 

Trevor Brown 

Eric Granger 

GREENSPON, BROWN & Associates 
Barristers & Solicitors 
331 Somerset Street West 
Ottawa, ON K2P OJ8 
Tel: (613) 288-2890 
Fax: (613) 288-2896 

Counsel for the Applicant 


