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PART I - OVERVIEW AND STATEMENT OF FACTS

1.

This appeal calls on this Court to calibrate the balance between certainty and fairness in the

enforcement of forum selection clauses contained in consumer contracts of adhesion, including those
entered into over the Internet.

2.

The Information and Technology Association of Canada (“ITAC”), a national business association

representing the information and communications technology sector, intervenes in favour of a balance that
gives primacy to the parties’ contractual bargain, so long as that bargain is valid and binding to begin with.
Businesses require reasonable confidence that clear contractual forum selection clauses, to which a
consumer agreed and had a reasonable opportunity to read, will be enforced. The situations in which a court
will override these clauses must be rare and exceptional.

3.

An approach to enforcing forum selection clauses that relies too heavily on the exercise of judicial

discretion risks discouraging businesses from offering goods or services to Canadian consumers. While the
Internet unlocks markets and potential customers for small- and mid-sized Canadian businesses, it also
exposes them to increased litigation risk from multiple jurisdictions. Forum selection clauses are a practical
way for these businesses to manage their legal exposure while continuing to grow.

4.

Courts should permit consumers to escape a valid and binding forum selection clause only when it

is unconscionable or its enforcement is clearly outweighed by overriding considerations of public policy.
These exceptions, when established, constitute “strong cause” for departing from a valid and binding
contractual obligation. They are baseline safeguards that ensure freedom of contract is not abused, and allow
a court the narrow latitude to intervene. If this Court articulates other scenarios in which “strong cause” may
exist, these should be clearly and narrowly specified to provide certainty to contracting parties.

5.

Beyond these baseline safeguards, however, it is for the legislature and not the courts to determine

whether certain classes of contract or types of clause are invalid. This Court should confirm that absent clear
statutory language to the contrary, clear and binding forum selection clauses should generally be enforced,
including those contained in online consumer contracts of adhesion. Where a legislature has determined that
provisions in consumer contracts are not to be given effect, experience demonstrates that clear legislative
action has been taken. The statutory provision at issue in this appeal is not, in ITAC’s respectful submission,
clear legislative language that overrides a valid and binding forum selection clause.

-2PART II - POSITION ON QUESTIONS IN ISSUE

6.

ITAC intervenes to address the core question of national importance it believes is raised by this

appeal:
•

is the framework for enforcement of forum selection clauses articulated by this Court in Z.I.
Pompey Industrie v. ECU‑Line N.V. suitable for online consumer contracts of adhesion?

7.

ITAC submits that the answer is “yes”. The Pompey framework readily accommodates online

consumer contracts of adhesion in a manner that strikes the proper balance between certainty and fairness.

8.

This Court should re-affirm that valid and binding forum selection clauses – including in online

consumer contracts of adhesion – are prima facie enforceable. To promote certainty, the Court should
clarify that “strong cause” for avoiding these clauses is exceptional and restricted to well-known
circumstances when contractual bargains cannot be permitted to stand due to: (i) unconscionability or
(ii) overriding considerations of public policy. The broader question of whether it is “fair” to enforce forum
selection clauses in online consumer contracts of adhesion is properly left to legislatures to decide. Where
legislatures address that question, they must provide clear guidance to the courts.

PART III - STATEMENT OF ARGUMENT
A.

Certainty in Enforcement of Forum Selection Clauses is Critical

9.

Forum selection clauses foster certainty and foreseeability in interprovincial and international

commercial relations because they permit parties to agree in advance on the forum where they will resolve
their disputes. 1 This Court has consistently encouraged forum selection clauses and stressed their
importance because they give commercial relations “the stability and foreseeability required for purposes of
the critical components of private international law, namely order and fairness.” 2 For this reason, the
inclusion of clauses selecting a particular forum for the resolution of all disputes arising out of a commercial
agreement between parties is common. 3

1

In Canada, see e.g., GreCon Dimter inc. v. J.R. Normand inc., 2005 SCC 46, at para. 22 [RESPONDENT’S BOOK OF
AUTHORITIES (“RBOA”), TAB 19]. A similar sentiment is expressed by the U.S. Supreme Court: see M/S Bremen v.
Zapata Off-Shore Co., 407 U.S. 1 at 13 (1972) [RBOA, TAB 43].
GreCon, ibid. [RBOA, TAB 19] (citing Z.I. Pompey Industrie v. ECU‑Line N.V., 2003 SCC 27, at para. 20
[APPELLANT’S BOOK OF AUTHORITIES (“ABOA”), TAB 49]; Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R.
1077, at pp. 1096‑97 [RBOA, TAB 32]; Holt Cargo Systems Inc. v. ABC Containerline N.V. (Trustees of), 2001 SCC
90, at paras. 71‑72 [ABOA, TAB 19]; Desputeaux v. Éditions Chouette (1987) inc., 2003 SCC 17, at para. 48) [ITAC’S
BOOK OF AUTHORITIES (“IBOA”), TAB 4].
3
Pompey, ibid. [ABOA, TAB 49].
2

-310.

Businesses that operate in multiple jurisdictions have an interest in selecting the forum where they

could be subject to suit and the governing law. 4 Knowing in advance the forum in which claims will be
litigated and the law and procedure that will apply spares parties the time and expense of engaging in
litigation to determine these matters. 5 It also conserves scarce judicial resources. 6

11.

In specifying the forum in which they may be sued and choosing the applicable law, businesses can

reduce their litigation risk and generate savings that can in turn be passed on to customers through reduced
prices. 7 Where companies do not charge customers anything to access their services, savings generated
from not having to litigate in multiple jurisdictions can be applied towards growing their businesses and
improving and expanding existing services. Such certainty also encourages these products or services to
continue to be offered to consumers or users for free.

12.

The benefits of certainty in the enforcement of forum selection clauses are particularly pronounced

for small- and medium-sized businesses and their customers, as Canadian courts have recognized:
In the absence of assurance about the law that will govern a contract and
the jurisdiction where the law will be enforced, businesses might be
unwilling to engage with others even outside the province but within
Canada; that would have a negative effect not only on Canadian
businesses, but also on Canadian customers and consumers. 8

13.

Small businesses have a significant interest in minimizing the cost of potential disputes and

litigating “as close to home as possible.” 9 They increasingly rely on forum selection clauses. 10 The certainty
provided by the predictable enforcement of forum selection clauses should enable local start-ups to more
quickly attain national or international scale, as the cost of having to acquire a legal presence and expertise
in multiple jurisdictions would otherwise challenge the ability of small businesses to grow.

4

Barry B. Sookman, Sookman: Computer, Internet and Electronic Commerce Law, loose-leaf (consulted on 7 July
2016), (Thomson Reuters Canada), ch 10 at 10.9 (WL) (“[s]ellers of goods over the Internet are often reluctant to be
subject to a myriad of different laws”) [RBOA, TAB 47]; Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585 at 593
(1991) [RBOA, TAB 8].
5
Shute, ibid. at 593-594 [RBOA, TAB 8].
6
Shute, ibid. at 594 [RBOA, TAB 8].
7
Zeng Tang, “Exclusive Choice of Forum Clauses and Consumer Contracts in E-Commerce” (October 2005) 1:2 J
Priv Int’l L 237 at 258 n. 89 (“from the economics point of view, without an effective and enforceable choice of forum
clause, the e-business may incorporate the cost and risk of global jurisdiction into the price of the products provided
online”) [IBOA, TAB 17]; Shute, ibid. [RBOA, TAB 8].
8
1400467 Alberta Ltd v Adderley, 2014 ABQB 339, para. 39 [RBOA, TAB 1].
9
Trippe S. Fried, “Maintaining the Home Court Advantage: Forum Shopping and the Small Business Client” (2005) 6
Transactions: Tenn J Bus L 419 at 419 [IBOA, TAB 15].
10
Scott J. Burnham, “Contractual Relations In Small Business: Do The Benefits Of A Custom-Made Contract
Outweigh The Costs?” (2003) 7 J Small & Emerging Bus L 425 at 429 [IBOA, TAB 14].
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The need for certainty in the enforcement of contractual terms such as forum selection clauses is

heightened in the online context. E-commerce enables small businesses, including family businesses or
individual businesses, which hold similar market power to individual consumers, 11 to participate in an
online marketplace, but it also increases litigation risk. Dealing with worldwide customers raises the
prospect of worldwide jurisdiction. 12 Forum selection clauses in online transactions with consumers are one
way for these businesses to manage their potential litigation risk and exposure. 13

15.

In sum, businesses need to be able to structure their contractual affairs with reasonable certainty. 14

If the enforcement of forum selection clauses is not predictable because it turns heavily on the exercise of
judicial discretion animated by multi-factor considerations, businesses may be reluctant to offer some
products or services to Canadian consumers. 15 This includes companies that offer their products or services
online, sometimes at no cost to consumers. As this Court recognized in Club Resorts Ltd. v. Van Breda, “the
framework […] cannot be an unstable, ad hoc system made up ‘on the fly’ on a case-by-case basis.” 16
Parties must be able to “predict with reasonable confidence” whether their contractual forum selection
clauses will be enforced. 17

B.

Pompey Accommodates Forum Selection Clauses in Online Consumer Contracts

16.

This Court’s 2003 decision in Pompey provides an appropriate framework to guide the exercise of

judicial discretion when a court is called on to consider the enforceability of a forum selection clause:
Once the court is satisfied that a validly concluded [agreement containing a
forum selection clause] otherwise binds the parties, the court must grant
the stay unless the plaintiff can show sufficiently strong reasons to support
11

Tang, supra note 7, at 240 [IBOA, TAB 17].
Tang, ibid. [IBOA, TAB 17]; Michael Geist, “Is There A There There? Toward Greater Certainty for Internet
Jurisdiction.” (Uniform Law Conference of Canada and Industry Canada, 2001), online: <https://www.ic.gc.ca/eic/
site/cmc-cmc.nsf/vwapj/geist_e.pdf/$FILE/geist_e.pdf> at 2 (“[s]ince Web sites are accessible worldwide, the
prospect that a Web site owner might be hauled into a courtroom in a far-off jurisdiction is much more than a mere
academic exercise – in an Internet environment that provides instant global access, it is a very real possibility”) [IBOA,
TAB 13].
13
Tang, ibid., at 241 [IBOA, TAB 17]. See also Geist, ibid., at 46 (“[p]roviding parties with the opportunity to limit their
legal risk by addressing jurisdictional concerns in advance through contract can be the most efficient and cost-effective
approach to dealing with the Internet jurisdiction issue”) [IBOA, TAB 13].
14
Atlas Supply Co. of Canada v. Yarmouth Equipment Ltd. (1991) 103 N.S.R. (2d) 1 (C.A.), at para. 98 [IBOA, TAB 1].
15
Uniform Law Conference of Canada and the Consumer Measures Committee, Joint Working Group, “The
Determination of Jurisdiction in Cross-border Business-to-Consumer Transactions: A Consultation Paper” (2002),
online: <http://cmcweb.ca/eic/site/cmc-cmc.nsf/vwapj/ca01862e.pdf/$FILE/ca01862e.pdf> at 3 (“[u]ncertainty is an
impediment to economic activity”) [IBOA, TAB 16].
16
Club Resorts Ltd. v. Van Breda, 2012 SCC 17, at para. 73 (discussing the basis for a court’s assumption of
jurisdiction) [IBOA, TAB 3].
17
Van Breda, ibid. [IBOA, TAB 3].
12

-5the conclusion that it would not be reasonable or just in the circumstances
to require the plaintiff to adhere to the clause. In exercising its discretion,
the court should take into account all of the circumstances of the case.18

17.

The first step under Pompey is to show that the forum selection clause is valid and binding. If it is,

then the second step is to consider whether the party seeking to avoid the clause has shown “strong cause”
for doing so. ITAC submits that existing principles of contract law are sufficient to guide the Pompey
analysis for forum selection clauses in online consumer contracts of adhesion.

(i)

18.

Contractual Interpretation of Online Consumer Contracts of Adhesion
This Court has emphasized that “[a]bsent legislative intervention, courts will generally give effect

to the terms of a commercial contract freely entered into, even a contract of adhesion”.19 A dissenting
opinion of this Court has acknowledged that although certain clauses in standard-form consumer contracts
“may be more problematic from a public policy perspective”, such clauses “are not per se invalid” or
“inherently unfair to consumers”. 20

19.

Contrary to the appellant’s argument, a highly “nuanced approach” is not needed “where important

consumer rights are at risk” to determine, as a preliminary matter, whether an online contract of adhesion
containing a forum selection clause is valid and binds the parties. 21 This approach undermines contractual
certainty. Instead, absent statutory language that invalidates a certain type or class of contractual term in a
consumer contract, ordinary principles of contractual interpretation apply, including taking into account the
factual matrix. 22

20.

The contra proferentem rule is applied more rigidly to consumer contracts of adhesion. 23 This Court

has confirmed that “[a] contracting party cannot argue that a contractual clause is binding unless the other

18

Pompey, supra note 2 at para. 39 [ABOA, TAB 49].
Seidel v. TELUS Communications Inc., 2011 SCC 15, at para. 2 [ABOA, TAB 35].
20
Seidel, ibid., at para. 169 (LeBel and Deschamps JJ., dissenting) [ABOA, TAB 35].
21
Appellant’s Factum, at paras. 32-33, 37.
22
Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, at para. 47 [IBOA, TAB 7].
23
Seidel, supra note 19 at para. 47 (“if there is any ambiguity … it is resolved in favour of [the consumer’s] right of
access to the court by the principles of contra proferentum … Whoever holds the pen creates the ambiguity and must
live with the consequences. … [This is] particularly true where the clause is found in a standard printed form of
contract, frequently termed a contract of adhesion, which is presented by one party to the other as the basis of their
transaction”) [ABOA, TAB 35]; Geoff R. Hall, Canadian Contractual Interpretation Law, 3d ed. (Markham, ON:
LexisNexis Canada, 2016) at 218, 222-223 [IBOA, TAB 9].
19

-6party had a reasonable opportunity to read it” and that, in the online context, “[a]ccess to the clause in
electronic format should be no more difficult than access to its equivalent on paper.” 24

21.

In Rudder v. Microsoft Corp., the Ontario Superior Court found that a customer who was required,

in signing up for an online Internet information service, to indicate assent to an agreement containing a
forum selection clause by clicking on the “I agree” button, was bound to the agreement. 25 The terms of the
agreement were displayed on the customer’s computer screen in plain language, and Winkler J. (as he then
was) was not troubled by the fact that the customer would have to scroll through the agreement to read it in
its entirety, analogizing this to reading a multi-page written document: 26
It is plain and obvious that there is no factual foundation for the plaintiffs'
assertion that any term of the Membership Agreement was analogous to
“fine print” in a written contract. […] To give effect to the plaintiffs’
argument would, rather than advancing the goal of “commercial certainty,”
[…] move this type of electronic transaction into the realm of commercial
absurdity. It would lead to chaos in the marketplace, render ineffectual
electronic commerce and undermine the integrity of any agreement entered
into through this medium. 27

(ii)

22.

Forum Selection Clauses Deserve “Full Weight” With Few Exceptions
Pompey rightfully emphasizes that courts must give “full weight” to valid and binding forum

selection clauses, and limits judicial discretion to disregard these clauses only where “strong cause” has
been demonstrated. 28 Pompey anticipated that the “strong cause” requirement would result in forum
selection clauses being “given effect in all but exceptional circumstances.” 29

23.

This Court should clarify the narrow circumstances in which the presumptive validity of clear and

binding forum selection clauses can be rebutted by a plaintiff showing “strong cause.” Pompey’s description
of what amounts to “strong cause,” as presently formulated, may invite courts to consider what is
“reasonable and just in the circumstances.” 30 This Court should refine the “strong cause” exception by
clarifying that it does not involve the same balancing and weighing of factors such as convenience,
applicable law, and enforceability of the resulting judgment – as would occur in a typical forum non

24

Dell Computer Corp. v. Union des consommateurs, 2007 SCC 34, at paras. 98-99 [RBOA, TAB 14].
Rudder v. Microsoft Corp., 1999 CarswellOnt 3195, at paras. 10-17 (Sup. Ct.) [RBOA, TAB 37].
26
Rudder, ibid. at para. 14 [RBOA, TAB 37].
27
Rudder, ibid. [RBOA, TAB 37].
28
Pompey, supra note 2 at para. 20 [ABOA, TAB 49].
29
Pompey, ibid. at para. 21 [ABOA, TAB 49].
30
Pompey, ibid. at paras. 20, 39 [ABOA, TAB 49].
25

-7conveniens analysis. 31 This kind of broad, multi-factor weighing of many considerations undermines the
certainty associated with giving full weight to forum selection clauses, because parties will be unable to
anticipate with reasonable confidence if “strong cause” exists.32

24.

The Court of Appeal for Ontario’s decision in Expedition Helicopters Inc. v. Honeywell Inc. 33 is a

useful guide to the narrow circumstances in which “strong cause” may properly be made out:
The factors that may justify departure from that general principle are few.
The few factors that might be considered include the plaintiff was induced
to agree to the clause by fraud or improper inducement or the contract is
otherwise unenforceable, the court in the selected forum does not accept
jurisdiction or otherwise is unable to deal with the claim, the claim or the
circumstances that have arisen are outside of what was reasonably
contemplated by the parties when they agreed to the clause, the plaintiff
can no longer expect a fair trial in the selected forum due to subsequent
events that could not have been reasonably anticipated, or enforcing the
clause in the particular case would frustrate some clear public policy. 34

25.

This Court should hold that the “strong cause” exception requires a plaintiff seeking to avoid an

otherwise applicable forum selection clause to show that the clause was unconscionable at the time the
contract was made, or a compelling and overriding public policy reason that outweighs the public interest in
enforcing the parties’ bargain. 35 If this Court holds that “unconscionability” and “overriding public policy”
do not adequately capture the range of circumstances from Expedition Helicopters in which “strong cause”
can be made out, ITAC submits that this Court should articulate any other “strong cause” scenarios with
31

M. Paul Michell, “Forum Selection Clauses After Z.I. Pompey Industrie v. Ecu-Line N.V., The Canmar Fortune”
(2003) 39 Can Bus LJ 262 at 269 (arguing that the reference in Pompey’s strong cause test to “all the circumstances”
might be taken “as a licence for courts to exercise their discretion on the basis of considerations that should be
irrelevant”) [IBOA, TAB 11].
32
Geneviève Saumier & Jeffrey Bagg, “Forum Selection Clauses Before Canadian Courts: A Tale of Two (or Three?)
Solitudes” (2013) 46 UBC L Rev 439 at 457-458 (“Thus while Z.I. Pompey stands as an important precedent for the
legitimacy and enforceability of forum selection clauses at common law, it leaves intact the court’s discretion to refuse
their enforcement, thereby limiting the very predictability and certainty said to underlie these clauses.”) [ABOA, TAB
58]; see also M. Paul Michell, “Forum Selection Clauses and Fundamental Breach: Z.I. Pompey Industrie v. Ecu-Line
N.V., The Canmar Fortune” (2002) 36 Can Bus LJ 453 at 478 (“Assimilating the forum selection clause test with the
forum non conveniens doctrine undermines the efficacy of these clauses for no good purpose. It is a tendency to be
resisted”) [IBOA, TAB 12].
33
Expedition Helicopters Inc. v. Honeywell Inc., 2010 ONCA 351, leave to appeal to SCC refused 33790 (November
25, 2010) [IBOA, TAB 5].
34
Expedition Helicopters, ibid. at para. 24 [IBOA, TAB 5]; Saumier & Bagg, supra note 32 at 459 (“[s]ave for the
reference to forum public policy, this list of factors focuses on the parties’ original bargain and the extent to which its
enforcement will conform to a fundamental expectation presumed to underlie that bargain, that is, that the chosen
jurisdiction will allow for a fair adjudication of the dispute”) [ABOA, TAB 58]. See also BTR Global Opportunity
Trading Limited v. RBC Dexia Investor Services Trust, 2011 ONCA 518, at para. 8 (“an inordinate delay in raising the
jurisdiction issue” may amount to “strong cause”) [IBOA, TAB 2].
35
Tercon Contractors Ltd. v. British Columbia (Transportation and Highways), 2010 SCC 4, at paras. 122-123 [IBOA,
TAB 8].

-8specificity. Otherwise, the certainty and predictability in enforcement of forum selection clauses will be
undermined.

26.

The appellant’s claim that the “strong cause” test should “be applied in a nuanced manner,

accounting for parties’ inherent inequality or consumers’ lack of bargaining power” 36 would foster
unpredictability and commercial uncertainty. So too would its alternate position that the burden should be
placed on businesses to demonstrate “strong cause” that forum selection clauses “ought to apply” in the case
of consumer contracts of adhesion. 37 If a forum selection clause in a consumer contract of adhesion is truly
unconscionable – which requires not just an inequality of bargaining power, but some preying on the weaker
party by the stronger party and a resulting improvident agreement that “sufficiently diverge[s] from
community standards of commercial morality” – then strong cause can be made out.38 But nothing less
should suffice.

27.

Public policy considerations should only rarely override valid and binding forum selection clauses.

This Court has affirmed that “freedom of contract will often, but not always, trump other societal values.
The residual power of a court to decline enforcement exists but, in the interest of certainty and stability of
contractual relations, it will rarely be exercised.” 39 Just as when a court is asked to override a contractual
exclusion of liability clause, a forum selection clause should be disregarded for public policy reasons only
where “an overriding public policy, proof of which lies on the party seeking to avoid enforcement of the
clause, […] outweighs the very strong public interest in the enforcement of contracts.” 40 ITAC respectfully
submits that the existence of a statutory scheme or cause of action within a particular jurisdiction does not,
without more, warrant overriding a forum selection clause.

28.

The ability to defeat an otherwise valid and binding forum selection clause that is unconscionable or

contrary to an overriding public policy ensures that the court retains an ultimate discretion to ensure that
freedom of contract is not abused. In this way, concerns about basic fairness and justice can be addressed
when the appropriate (and expectedly rare) circumstances present themselves, while preserving parties’
reasonable expectation that their valid and binding forum selection clauses will typically be enforced.

36

Appellant’s Factum, at para. 71.
Appellant’s Factum, at para. 72.
38
Kanitz v. Rogers Cable Inc. (2002), 58 O.R. (3d) 299 (Sup. Ct.), at paras. 36-37, 46, 56 [RBOA, TAB 27].
39
Tercon, supra note 35 at paras. 117 and 120 (“serious criminality or egregious fraud are but examples of
well-accepted and ‘substantially incontestable’ considerations of public policy that may override the countervailing
public policy that favours freedom of contract”) [IBOA, TAB 8].
40
Tercon, ibid. at para. 123 [IBOA, TAB 8].
37

-929.

ITAC submits that the broader societal question of whether forum selection clauses contained in

consumer contracts of adhesion – including those concluded online – should be invalidated as generally
“unfair” to consumers is a matter for the legislatures, not the courts. If and when a legislature “intervene[s]
in the marketplace to relieve consumers of their contractual commitment”, it is then “[t]he Court’s job … to
give effect to the intent of the legislature as manifested in the provisions of its statutes.” 41

C.

Clear Legislative Language is Required to Override Forum Selection Clauses

30.

A legislature seeking to override a forum selection clause must do so clearly and unambiguously.

Momentous.ca Corp. v. Canadian American Association of Professional Baseball Ltd. confirmed that the
Pompey test for enforcement of forum selection clauses applies only “in the absence of specific
legislation.” 42

31.

Requiring clear and specific statutory language to override a valid and binding forum selection

clause furthers the “stability and foreseeability required for purposes of the critical components of private
international law, namely order and fairness.” 43 Requiring clear statutory language is also consistent with
the Court’s insistence in Pompey that forum selection clauses be given effect “in all but exceptional
circumstances” 44 and its affirmation in Tercon of the “very strong public interest in the enforcement of
contracts.” 45

32.

Legislatures across Canada have demonstrated that they are capable of enacting statutory provisions

containing clear language nullifying contractual forum selection clauses. 46 Some examples include:
(a)

Arthur Wishart Act (Franchise Disclosure), 2000, S.O. 2002, c. 3, s. 10: “Any provision in
a franchise agreement purporting to restrict the application of the law of Ontario or to

41

Seidel, supra note 19 at paras. 2-3 [ABOA, TAB 35].
Momentous.ca Corp. v. Canadian American Association of Professional Baseball Ltd., 2012 SCC 9, at para. 9
[IBOA, TAB 6].
43
GreCon, supra note 1 at para. 22 [RBOA, TAB 19].
44
Pompey, supra note 2 at para. 21 [ABOA, TAB 49].
45
Tercon, supra note 35 at para. 123 [IBOA, TAB 8].
46
See Joost Blom, “Regulation of Contracts in Canadian Private International Law” (2014) 31:1 Ariz J of Int’l &
Comp L 21 at 25-26 (collecting examples) [IBOA, TAB 10]. In Québec, the position on forum selection clauses is
unequivocal. Art 3148 CCQ provides that “Québec authorities have no jurisdiction where the parties have chosen by
agreement to submit the present or future disputes between themselves relating to a specific legal relationship to a
foreign authority or to an arbitrator, unless the defendant submits to the jurisdiction of the Québec authorities.” Narrow
legislative exceptions to article 3148 exist for certain types of contracts, such as consumer or employment contracts
where the consumer or employee is domiciled in Québec: see art 3149 CCQ.
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