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RESPONDENT’S MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND BACKGROUND FACTS 

A. Overview 

1. This Court conclusively addressed the enforcement of forum selection clauses in Z.I. 

Pompey Industrie v. ECU‑Line N.V. (2003), a case cited hundreds of times and applied consistently 

throughout Canada. The Court unanimously held that forum selection clauses are to be encouraged 

and are enforceable unless the plaintiff proves “strong cause” for disregarding the parties’ 

contractual agreement as to the forum for their disputes.1 

2. The British Columbia Court of Appeal in the present case applied Pompey and found that 

the Applicant had failed to show strong cause for non-enforcement of the forum selection clause 

in Facebook’s Statement of Rights and Responsibilities (referred to by the British Columbia Court 

of Appeal and herein as the “Terms of Use”). The parties agreed to resolve any disputes in 

California, and the Applicant advanced an inadequate record – that is, zero evidence – to show 

strong cause, or any cause, to ignore this contractual provision. 

3. The Applicant’s action in British Columbia was therefore stayed in favour of a California 

court, as the parties agreed. The Applicant now seeks leave to appeal to this Court, advancing two 

issues in search of “guidance.” Neither withstands scrutiny through the lens of public importance. 

4. There are three fundamental problems with the Applicant’s application for leave to appeal. 

5. The Applicant Misstates the Issues: The Applicant’s two stated issues both presume away 

the real issue that the Court of Appeal tackled, that is, whether the British Columbia legislature 

can arrogate through the Privacy Act2 exclusive jurisdiction to local courts and oust the parties’ 

agreement to file their disputes in another jurisdiction. In fact, this Court conclusively addressed 

that question in Unifund Assurance Co. v. Insurance Corp. of British Columbia (2003) and 

Tolofson v. Jensen (1994) and found it to be “self-evident[ly]” impossible.3 The Applicant 

                                                
1  Z.I. Pompey Industrie v. ECU‑Line N.V., [2003] 1 S.C.R. 450, ¶20. See below ¶¶52-55 on the application of 

Pompey. 
2  Privacy Act, R.S.B.C., c. 373, s. 4. 
3  Unifund Assurance Co. v. Insurance Corp. of British Columbia, [2003] 2 S.C.R. 63, ¶59; Tolofson v. Jensen; 

Lucas (Litigation Guardian of) v. Gagnon, [1994] 3 S.C.R. 1022, p. 1052. 
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nevertheless presumes as a false premise of her two stated questions that this Court would overturn 

its own self-evident decisions. 

6. The Applicant Is Responsible for An Inadequate Record: This Court was clear in Pompey, 

and the provincial courts of appeal agree, that the Applicant had the sole burden of proving “strong 

cause” for not enforcing the forum selection clause. Instead of presenting actual evidence on this 

point, however, the Applicant relied on her impossible theory that the British Columbia Privacy 

Act ousted the jurisdiction of a foreign court agreed upon by the parties. She presented no evidence 

of California’s jurisdictional rules speaking to the reception her case would receive in California. 

She does nothing more than speculate about these issues in her leave application. The Applicant’s 

failure to meet her onus leaves this Court with an inadequate record on which to consider an appeal. 

7. The Appellate Case Law Is Consistent: The Applicant seeks leave to appeal on the strength 

of two allegedly conflicting decisions from the Saskatchewan Court of Appeal (and a first instance 

decision from Nova Scotia). In fact, these decisions do not conflict. Each adopts an identical 

analytical approach, consistent with this Court’s decision in Pompey, in which the burden shifts to 

the plaintiff to prove “strong cause” for not enforcing a forum selection clause. The only 

difference, if there is a difference, is that the British Columbia courts see the analysis as part of the 

common law, whereas the Saskatchewan courts see it as being codified in the Court Jurisdiction 

and Proceedings Transfer Act.4 However, the abstract question of how to label the analysis (is it 

common law or codified in a statute?) is purely academic and can have no bearing on the outcome. 

8. As a result, the Applicant presents a fundamentally flawed leave application. She advances 

no genuine issue of public importance that warrants yet another decision of this Court. 

B. Background 

9. Facebook, Inc. is a Delaware corporation headquartered in California. It operates the free-

to-use social networking site www.facebook.com. Facebook earns revenue from advertising.5 

                                                
4  B.C. has equivalent legislation: Court Jurisdiction and Proceedings Transfer Act, S.B.C. 2003, c. 28 (“CJPTA”). 
5  Douez v. Facebook, Inc., 2014 BCSC 953 (“B.C. Supreme Court Decision”), ¶5: Application for Leave to Appeal, 

Tab B-1; Douez v. Facebook, Inc., 2015 BCCA 279 (“Court of Appeal Decision”), ¶¶3-4: Application for Leave 
to Appeal, Tab B-3. 
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10. When this case commenced, Facebook offered its advertisers a feature on its site called 

“Sponsored Stories.” Sponsored Stories provided a way for an advertiser to increase the likelihood 

that a person’s friends might see content related to that advertiser – the same content that the user 

had already chosen to share with her friends.6 

11. The Applicant alleges that she appeared in Sponsored Stories on Facebook without her 

consent, contrary she says to s. 3(2) of the B.C. Privacy Act. She commenced an action for damages 

in the B.C. Supreme Court and asked that court to certify her case as a class action.7 

12. To use Facebook, individuals must register as members and must agree to follow 

Facebook’s Terms of Use.8 

13. Facebook’s Terms of Use also contain a mutual forum selection clause to address any 

disputes arising between Facebook and its users, such as the Applicant’s complaint about the 

Sponsored Story feature. As this Court has held, forum selection clauses “are generally to be 

encouraged by the courts as they create certainty and security in transaction, derivatives of order 

and fairness.”9At the relevant time, Facebook and its users agreed to resolve disputes in the courts 

of California: 

You will resolve any claim, cause of action or dispute (claim) you 
have with us arising out of or relating to this Statement or Facebook 
exclusively in a state or federal court located in Santa Clara County.  
The laws of the State of California will govern this Statement, as 
well as any claim that might arise between you and us, without 
regard to conflict of law provisions.  You agree to submit to the 
personal jurisdiction of the courts located in Santa Clara County, 
California for purpose of litigating all such claims.10  

                                                
6  Court of Appeal Decision, ¶4: Application for Leave to Appeal, Tab B-3; B.C. Supreme Court Decision, ¶¶7-8: 

Application for Leave to Appeal, Tab B-1. 
7  B.C. Supreme Court Decision, ¶¶9-10: Application for Leave to Appeal, Tab B-1; Court of Appeal Decision, ¶¶5-

6: Application for Leave to Appeal, Tab B-3. 
8  B.C. Supreme Court Decision, ¶¶37, 47: Application for Leave to Appeal, Tab B-1. 
9  Pompey, above, note 1, ¶20. 
10  B.C. Supreme Court Decision, ¶20: Application for Leave to Appeal, Tab B-1 [emphasis added]. 
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14. This case turned on whether this forum selection clause should be enforced, or whether the 

Applicant has satisfied her onus of proving “strong cause” that this clause should be disregarded.11  

She did not satisfy her burden. 

C. Legislation 

15. The Applicant’s complaint against Facebook is based on an alleged breach of s. 3(2) of the 

B.C. Privacy Act, which provides that “[i]t is a tort, actionable without proof of damage, for a 

person to use the name or portrait of another for the purpose of advertising or promoting the sale 

of, or other trading in, property or services, unless that other, or a person entitled to consent on his 

or her behalf, consents to the use for that purpose.” 

16. Section 4 of the Privacy Act states that “[d]espite anything contained in another Act, an 

action under this Act must be heard and determined by the Supreme Court.” The B.C. 

Interpretation Act states that the reference to “Supreme Court” means the B.C. Supreme Court.12 

17. British Columbia has a Court Jurisdiction and Proceedings Transfer Act addressing the 

territorial competence of B.C. courts to adjudicate cases. Where a B.C. court has territorial 

competence to hear a case, it may “decline to exercise its territorial competence in the proceeding 

on the ground that a court of another state is a more appropriate forum in which to hear the 

proceeding” (s. 11(1)). The CJPTA codifies factors relevant to declining territorial competence.13 

D. Judicial History: Court of Appeal Stayed Action Based on Inadequate Record 

18. The chambers judge at first instance refused to decline territorial competence on the theory 

that s. 4 of the Privacy Act confers exclusive jurisdiction on the B.C. Supreme Court to adjudicate 

claims under s. 3(2) of that Act. In her view, this grant of “exclusive jurisdiction” was “strong 

cause” (as required by this Court’s decision in Pompey) for not enforcing the forum selection 

clause. Accordingly, she assumed territorial competence and certified the matter as a class action.14 

                                                
11  Court of Appeal Decision, ¶80: Application for Leave to Appeal, Tab B-3. 
12  Interpretation Act, R.S.B.C. 1996, c. 238, s. 29. 
13  CJPTA, above, note 4, s. 11(2) (the relevant factors include: (a) the comparative convenience and expense for the 

parties and for their witnesses; (b) the law to be applied; (c) the desirability of avoiding multiplicity of legal 
proceedings; (d) the desirability of avoiding conflicting decisions in different courts; (e) the enforcement of an 
eventual judgment; and (f) the fair and efficient working of the Canadian legal system as a whole). 

14  B.C. Supreme Court Decision, ¶¶78, 85, 91, 93, 364-365: Application for Leave to Appeal, Tab B-1. 
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19. The Applicant had the burden of proving “strong cause” for non-enforcement of the forum 

selection clause (again under this Court’s decision in Pompey) but did not present any evidence, 

at all, on this issue. For the chambers judge, this lack of evidence was not an issue because she 

accepted the Applicant’s argument that the B.C. legislature conferred exclusive worldwide 

jurisdiction on the B.C. Supreme Court to resolve claims under the B.C. Privacy Act.15 

20. The B.C. Court of Appeal reversed the chambers judge’s decision to exercise territorial 

competence and stayed the proceeding (rendering the class certification issue moot). Chief Justice 

Bauman correctly recognized that the B.C. legislature could not “arrogate exclusive adjudicative 

jurisdiction for itself by purporting to apply its jurisdictional rules extraterritorially.”16  

21. Chief Justice Bauman held that the B.C. legislature only intended s. 4 of the Privacy Act to 

apply intra-provincially to ensure that the B.C. Supreme Court heard Privacy Act tort claims to the 

exclusion of other courts and tribunals in the province.17 

22. The Applicant’s lack of evidence of “strong cause” became decisive once the issue of 

exclusive jurisdiction was disposed of. She presented no evidence of California private 

international law to show that the relevant California court would either not have, or would decline, 

territorial competence (whether on the basis of s. 4 of the Privacy Act or otherwise). Faced with 

this vacuum in the record, Chief Justice Bauman found no reason to conclude that the Applicant’s 

case could not be heard in California. Accordingly, the B.C. Court of Appeal enforced the forum 

selection clause and stayed the Applicant’s action.18 

PART II – QUESTION IN ISSUE 

23. The only question in this application is whether this Court ought to grant leave to appeal. 

                                                
15  B.C. Supreme Court Decision, ¶94: Application for Leave to Appeal, Tab B-1. 
16  Court of Appeal Decision, ¶63: Application for Leave to Appeal, Tab B-3. 
17  Court of Appeal Decision, ¶65: Application for Leave to Appeal, Tab B-3. 
18  Court of Appeal Decision, ¶¶75-77, 80, 85: Application for Leave to Appeal, Tab B-3. 
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PART III – ARGUMENT 

A. Applicant Misstates the Issues  

24. The Applicant asserts two putative issues that she says warrant a decision of this Court, yet 

neither of them properly states an issue raised by the Court of Appeal’s decision. Both of the 

Applicant’s putative issues presume, as if it were not in dispute, that s. 4 of the B.C. Privacy Act 

has extraterritorial application and thus precludes California courts from assuming jurisdiction. 

This Court’s case law is clear that the Applicant’s premise is “self-evident[ly]” false.19 

25. The real issue on the Applicant’s proposed appeal is whether this Court should depart from 

its own consistent line of jurisprudence and hold that provincial legislation such as the Privacy Act 

may have extraterritorial effect and preclude foreign courts from deciding a cause of action despite 

a forum selection clause. This issue is very clearly not of public importance, as demonstrated by 

this Court’s definitive rejection of the possibility in Unifund and Tolofson.  

i. The Applicant’s Putative Issues Presume Away the Real Issue 

26. The leave application asserts two compound issues.  As asserted, they cannot be addressed 

by the Court without breaking out their necessary assumptions. 

27. The first putative issue (“Putative Issue (a)”) calls for “[g]uidance […] respecting the extent 

to which this Court’s decision in Pompey applies to forum selection clauses in online contracts of 

adhesion attempting to avoid the exclusive grant of jurisdiction to domestic courts in quasi-

Constitutional public protection statutes.”20 The purported “exclusive grant of jurisdiction to 

domestic courts” refers to s. 4 of the Privacy Act. The question assumes that s. 4 of the Privacy 

Act is an “exclusive grant of jurisdiction to domestic courts” (which the Court of Appeal held it 

was not).21 

28. If s. 4 of the Privacy Act is not an “exclusive grant of jurisdiction to domestic courts”, then 

the Applicant’s Putative Issue (a) does not even arise. No forum selection clause in this case 

“attempt[s] to avoid the exclusive grant of jurisdiction to domestic courts in quasi-Constitutional 

                                                
19  See below, ¶¶33-44; Tolofson, above, note 3, p. 1052. 
20  Notice of Application for Leave to Appeal (“Notice of Application”), dated September 16, 2015, p. 1: Application 

for Leave to Appeal, Tab A. 
21  Court of Appeal Decision, ¶¶58-59, 65: Application for Leave to Appeal, Tab B-3. 
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public protection statutes” because the Privacy Act does not, and cannot, arrogate exclusive 

jurisdiction to domestic courts. The Applicant’s putative issue cannot even be considered by the 

Court without first deciding whether provincial legislation can have extraterritorial reach.22 

29. This demonstrates that the real issue in this case is not as the Applicant states it, but is 

rather the logically prior question of whether the Privacy Act arrogates exclusive jurisdiction to 

the B.C. Supreme Court and thereby precludes a foreign court agreed upon by the parties from 

asserting jurisdiction. The Court of Appeal correctly held that, as a matter of “longstanding” law, 

the Privacy Act simply cannot have this effect.23 Rather, s. 4 of the Privacy Act only applies intra-

territorially to ensure that Privacy Act causes of action are heard by the B.C. Supreme Court, rather 

than other courts or tribunals in the province.24 

30. The same is true of the Applicant’s second putative issue (“Putative Issue (b)”). The 

Applicant asks for “[g]uidance” on whether a “forum selection clause [is] considered as part of the 

statutory forum non conveniens analysis within the CJPTA” or whether it is part of a prior common 

law analysis.25 As discussed below, this question of categorizing the analysis is purely academic.26 

However, the Applicant says it matters because, if the analysis is thought of as part of the CJPTA 

rather than the common law, then s. 12 of the CJPTA (which only states that other legislation takes 

precedence in the event of conflict with the CJPTA) means that s. 4 of the Privacy Act trumps.27 

31. Again, this presumes that s. 4 of the Privacy Act arrogates exclusive jurisdiction to the B.C. 

Supreme Court, to the expense of courts worldwide. Otherwise, s. 12 of the CJPTA is irrelevant. 

Again, the Applicant frames her putative issue in order to assume away the real issue. 

32. This Court should not grant leave on the premise of putative issues that assume away the 

real issue, especially where the asserted issues would never arise or would be purely academic if 

the real issue is decided against the Applicant. As discussed below, this Court has already ruled 

                                                
22  As discussed below, ¶¶33-44, this Court has already considered this and determined that provincial legislation 

cannot have extraterritorial application. 
23  Court of Appeal Decision, ¶¶48-49: Application for Leave to Appeal, Tab B-3. 
24  Court of Appeal Decision, ¶65: Application for Leave to Appeal, Tab B-3. 
25  Notice of Application, pp. 1-2: Application for Leave to Appeal, Tab A. 
26  Below, ¶¶74-83. 
27  Applicant’s Memorandum of Argument dated September 16, 2015 (“Applicant’s Memorandum”), ¶75: 

Application for Leave to Appeal, Tab C. 
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on the issue raised by the Applicant’s appeal: whether a provincial statute can arrogate exclusive 

jurisdiction to its courts and preclude other courts worldwide from asserting jurisdiction. 

ii. This Court Has Conclusively Decided the Real Issue as Being “Self-Evident” 

33. The real issue respecting the territorial reach of s. 4 of the Privacy Act is not of public 

importance, a fact demonstrated by this Court’s prior decisions definitively deciding the question. 

34. In Unifund, Binnie J. for the majority held decisively and conclusively that “[i]t is well 

established that a province has no legislative competence to legislate extraterritorially”.28 

35. Unifund involved a plaintiff seeking to invoke a statutory cause of action under Ontario 

insurance legislation against a British Columbia insurer in respect of an accident that took place in 

British Columbia. This Court held that, although the Ontario legislation in question was valid, the 

plaintiff did not have a cause of action due to the constitutional limits on applying the Ontario 

statute extraterritorially. This Court found the Ontario statute inapplicable to the foreign insurer.29 

36. The unmistakable import of Unifund is that provincial legislatures cannot legislate 

extraterritorially, which is of course what s. 92 of the Constitution Act, 1867 states in its opening 

words.30 Recognizing this trite principle, the B.C. Court of Appeal held that s. 4 of the Privacy Act 

was intended to apply only intra-territorially.31 Given Unifund, there can be no real debate on this 

issue.32 

37. This is especially the case given that, a decade before Unifund, this Court affirmed these 

same principles of territoriality as self-evident.33 In Tolofson, La Forest J. for the majority held 

that it was “self-evident” that “State A has no business in defining the legal rights and liabilities 

                                                
28  Unifund, above, note 3, ¶50. 
29  Unifund, id., ¶¶81-85. 
30  Constitution Act, 1867, 30 & 31 Vict., c. 3 (U.K.), s. 92 (“In each Province the Legislature may exclusively make 

Laws in relation to Matters coming within the Classes of Subjects next herein-after enumerated” [emph. added]). 
31  Court of Appeal Decision, ¶65: Application for Leave to Appeal, Tab B-3. 
32  To the extent that there is ambiguity in s. 4 of the Privacy Act, it must be resolved in favour of an intra-provincial, 

constitutionally compliant interpretation: see e.g., Application under s. 83.28 of the Criminal Code (Re), [2004] 
2 S.C.R. 248, ¶35. See also Castillo v. Castillo, [2005] 3 S.C.R. 870, ¶30, per Bastarache J. (“Unless otherwise 
explicitly or implicitly provided, legislatures are presumed to respect the territorial limits of their legislative 
powers […] If possible, legislation should be construed in a manner consistent with this presumed intent”). 

33  Tolofson, above, note 3, p. 1052 [emphasis added] 
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of citizens of State B in respect of acts in their own country, or for that matter the actions in State 

B of citizens of State C, and it would lead to unfair and unjust results if it did.”34 

38. In Unifund, Binnie J. took that principle to mean that “[t]he territorial limits on the scope 

of provincial legislative authority prevent the application of the law of a province to matters not 

sufficiently connected to it.”35 It is equally self-evident that British Columbia cannot dictate 

whether a foreign court may or may not assume jurisdiction over any particular dispute before it.36 

39. The principle of territoriality affirmed in Unifund and Tolofson is not only well-established, 

but ubiquitous in this Court’s jurisprudence. In Morguard Investments Ltd. v. De Savoye (1990), 

for example, La Forest J. for the unanimous court held that “[j]urisdiction being territorial, it 

follows that a state’s law has no binding effect outside its jurisdiction.”37  

40. This Court has even considered the converse scenario in which a foreign legislature might 

be interpreted as binding a Canadian court. In Castillo v. Castillo (2005), Major J. for the majority 

held that a foreign legislature “cannot validly impose on [domestic] courts an obligation to hear a 

case that [the Canadian province], as a matter of its own legislative policy, bars the court from 

entertaining.”38 

41. The principles at issue in the Applicant’s proposed appeal have already been conclusively 

addressed in this Court’s decisions. Raising these same issues, albeit obliquely as the false premise 

of her two putative issues, does not warrant entertaining leave to appeal or rendering a further 

decision of this Court. 

42. In short, asking whether the B.C. legislature can bind a California court and prevent it from 

assuming jurisdiction to adjudicate a statutory cause of action is not a matter of public importance. 

This Court has answered it (in the negative) on multiple occasions. 

                                                
34  Tolofson, id., p. 1052.  
35  Unifund, above, note 3, ¶¶58-59. 
36  See below ¶¶45-47. The Applicant’s counsel before the Court of Appeal even conceded this point. 
37  Morguard Investments Ltd. v. De Savoye, [1990] 3 S.C.R. 1077, p. 1095. See also Gray v. Kerslake, [1958] S.C.R. 

3, pp. 17-18, per Locke J. 
38  Castillo, above, note 32, ¶5. 
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43. The Applicant does not cite Unifund or Tolofson in her leave application, but she recites 

six first instance decisions that she says go a different direction than this Court’s established 

decisions.39 Even if that were true (the Court of Appeal had no difficulty distinguishing them),40 

these are not appellate cases, and not a single one of them even cites Unifund (two pre-date it).41 

44. On rare occasions, it may be appropriate for an applicant to seek leave to appeal seeking a 

reconsideration of this Court’s jurisprudence.42 But here, the Applicant is not transparent and rather 

states putative issues that assume an alternative universe in which this Court has never addressed 

the extraterritorial effect of provincial statutes. This alone is a strong reason to deny the Applicant 

leave to appeal her case to this Court. 

iii. The Applicant’s Counsel Conceded This Issue Before the Court of Appeal 

45. But there is more. The Applicant’s counsel before the Court of Appeal actually conceded 

in oral argument the opposite of what is assumed in the putative issues on this leave application. 

46. The Applicant now assumes in her stated issues that provincial legislation can – and s. 4 of 

the Privacy Act does – exclude the jurisdiction of foreign courts. In response to questioning from 

Chief Justice Bauman, however, the Applicant’s counsel admitted that this is “certainly” 

impossible: 

                                                
39  See Applicant’s Memorandum, fn 45: Application for Leave to Appeal, Tab C. The Applicant also cites Taylor v. 

LSI Logistics Corp., 715 A.2d 837 (U.S. Del. Supr. 1998) (a Delaware appellate case), but this does not suggest 
a division with the Court’s jurisprudence (as it is not Canadian). Moreover, Taylor only decides that under 
Delaware law, a Delaware court does not have subject matter jurisdiction to adjudicate oppression remedy claims 
under the Canada Business Corporations Act. This says absolutely nothing about jurisdictional law in California. 

40  Court of Appeal Decision, ¶¶58-62: Application for Leave to Appeal, Tab B-3. 
41  None of the Applicant’s first instance cases assists: Gould v. Western Coal Corporation, 2012 ONSC 5184 (see 

explanation in Kaynes v. BP, PLC, 2014 ONCA 580, ¶¶47-48, explaining that a foreign claim of exclusive 
jurisdiction is only one factor to consider as part of the discretionary forum non conveniens analysis, not 
something legally binding outside the enacting state: “Ontario is not, of course, obliged to follow slavishly the 
jurisdictional standards of other countries”); Voyage Co. Industries v. Craster, [1998] B.C.J. No. 1884, ¶12 (S.C.) 
(a forum non conveniens case that does not hold the foreign statute per se precludes jurisdiction); Incorporated 
Broadcasters Ltd. v. Canwest Global Communications Corp., [2001] O.J. No. 4882 (S.C.J.) (overtaken by 
Kaynes; also, the Applicant fails to note the appeal, [2003] O.J. No. 560, ¶¶53-54 (C.A.)); Nord Resources Corp. 
v. Nord Pacific Ltd., 2003 NBQB 201, ¶¶13-14, 17 (improperly relies on Voyage and Incorporated Broadcasters 
(S.C.J.)); Ironrod Investments Inc. v. Enquest Energy Services Corp., 2011 ONSC 308, ¶14 (improperly relies on 
Incorporated Broadcasters (S.C.J.) and Nord); Zi Corporation v. Steinberg, 2006 ABQB 92, ¶¶67-68, 71 (also 
improperly relies on Voyage, Incorporated Broadcasters (S.C.J.), and Nord). 

42  See e.g., Ontario (Attorney General) v. Fraser, [2011] 2 S.C.R. 3, ¶¶56-60; Canada v. Craig, [2012] 2 S.C.R. 
489, ¶¶24-27. 
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CHIEF JUSTICE BAUMAN:  Well, British Columbia can’t tell 
California courts what they can do or can’t do. 

MR. JONES:  Certainly true.43 

47. The Applicant’s counsel was correct to concede this point in the Court of Appeal. Yet this 

leave application now presumes that British Columbia can tell California courts what they can or 

cannot do (or what they can or cannot adjudicate by way of statutory causes of action). This Court 

may not be bound by counsel’s concessions on points of law,44 but the inconsistency tells of the 

shakiness of the Applicant’s putative issues. The Applicant has sought leave to appeal to this Court 

assuming ground that her counsel had to give up in the court below. If she gives up the same 

ground on appeal to this Court, the issues she asserts as publically important necessarily fall away. 

B. The Applicant’s Stated Putative Issues Are Ancillary and Not of Public Importance  

48. Instead of stating a proper issue raised by the Court of Appeal’s decision, the Applicant 

states two ancillary issues, the first attempting to tie the proposed appeal to the public importance 

of privacy, and the second sheltering under an alleged conflict between Canadian courts’ 

approaches to the Pompey decision. 

49. Neither of these ancillary issues raises any question of public importance. This case is not 

about the quasi-Constitutional protection of privacy. Rather, it relates to whether the parties’ 

agreed-upon forum selection clause should be enforced. This involves considerations of whether 

the agreed upon court could or would enforce the Applicant’s privacy rights. In the courts below, 

the Applicant presented an inadequate record – that is, no evidence – on this issue despite having 

the burden of proof.45 An issue does not warrant a decision of this Court where, as here, it is 

presented for decision on an inadequate record.  

50. As for the alleged divergence between provincial approaches to this Court’s decision in 

Pompey regarding forum selection clauses, the conflict is more superficial than real. The cases in 

every province with a CJTPA follow identical analytical steps, including shifting the burden of 

                                                
43  Proceedings at Hearing of March 2, 2015, Court of Appeal File No. CA041917, CA041918 (“Court of Appeal 

Transcript”), p. 75: Respondent’s Response to the Applicant’s Application for Leave to Appeal, p. 53. 
44  See e.g., R. v. Sappier; R. v. Gray, [2006] 2 S.C.R. 686, ¶62; Ocean Port Hotel Ltd. v. British Columbia (General 

Manager, Liquor Control and Licensing Branch), [2001] 2 S.C.R. 781, ¶44. 
45  Court of Appeal Decision, ¶77: Application for Leave to Appeal, Tab B-3. 
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proof at the same point. The only difference, if it is a difference, is that B.C. courts conceptualize 

the Pompey analysis as part of the common law,46 whereas Saskatchewan courts conceptualize it 

as being read into the CJPTA.47 But as the analysis is the same, the abstract conceptualization of 

the test, whether it is still common law or is now statutory, is totally academic. 

Putative Issue (a): “Guidance is required respecting the extent to which this Court’s 
decision in Pompey applies to forum selection clauses in online 
contracts of adhesion attempting to avoid the exclusive grant of 
jurisdiction to domestic courts in quasi-Constitutional public 
protection statutes. To what extent do such protective statutes 
enacted in the public interest constitute ‘strong cause’ to avoid 
forum selection clauses?” 

i. The Applicant Advanced an Inadequate Record to Address Putative Issue (a) 

51. The fundamental problem with Putative Issue (a), besides its reliance on the false premise 

that the Privacy Act applies extraterritorially to bind California courts, is that the record from the 

courts below is inadequate and does not permit the Court to address any other aspect of the issue. 

Insofar as the Applicant asks, to “what extent do […] protective statutes enacted in the public 

interest constitute ‘strong cause’ to avoid forum selection clauses,” there must be evidence of the 

private international law of the forum named in the contract showing, for example, that the interests 

implicated by the relevant statute (i.e., the Privacy Act) would not be protected in that forum. In 

this case, the Court of Appeal unanimously held there was “no evidence in the record as to 

California private international law” to satisfy this burden.48 

52. This Court unanimously decided in Pompey that forum selection clauses, such as the one 

in Facebook’s Terms of Use, “are generally to be encouraged by the courts as they create certainty 

and security in transaction, derivatives of order and fairness, which are critical components of 

private international law.”49 The United States Supreme Court agrees, holding in Atlantic Marine 

Construction Co., Inc. v. United States District Court for the Western District of Texas (2013), that 

“[t]he ‘enforcement of valid forum-selection clauses, bargained for by the parties, protects their 

                                                
46  Viroforce Systems Inc. v. R&D Capital Inc., 2011 BCCA 260, ¶14; Preymann v. Ayus Technology Corporation, 

2012 BCCA 30, ¶¶32-40, 48. 
47  Hudye Farms Inc. v. Canadian Wheat Board, 2011 SKCA 137, ¶¶8-12; Microcell Communications Inc v. Frey, 

2011 SKCA 136, ¶¶110-114. See also Curves International, Inc. v. Archibald, 2011 NSSC 217, ¶¶14-20. 
48  Court of Appeal Decision, ¶77: Application for Leave to Appeal, Tab B-3. 
49  Pompey, above, note 1, ¶20.  
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legitimate expectations and furthers vital interests of the justice system’ […] ‘a valid forum-

selection clause [should be] given controlling weight in all but the most exceptional cases’”.50 

53. There is of course nothing unusual about consumers agreeing to a particular forum, or even 

contracting out of statutory provisions altogether. Where the B.C. legislature intends to preclude 

this, as this Court saw in Seidel v. TELUS Communications Inc. (2011), it knows how to do so.51 

54. Where, as here, there is no statutory override, the forum selection clause is presumptively 

enforced unless the Applicant can show “strong cause” for non-enforcement. The onus was 

unmistakeably on the Applicant.52 Pompey holds that the “test rightly imposes the burden on the 

plaintiff to satisfy the court that there is good reason it should not be bound by the forum selection 

clause.”53 As she presented no evidence on this point, the Court of Appeal stayed her action.54 

55. Strong cause is the exception to the rule that it “is essential that courts give full weight to 

the desirability of holding contracting parties to their agreement.”55 To prove the exception, the 

Applicant must support her case with evidence. She did not do so in the courts below, leaving this 

Court without an adequate record on which to decide any question of putative public importance.56 

56. To avoid the consequences of her lack of evidence, the Applicant says that there is “strong 

cause”  in this case because “there is a significant risk that quasi-constitutional rights (privacy 

rights) will be lost.”57 This is pure speculation.  

57. What the Applicant forgets is that a forum selection clause determines the forum (British 

Columbia court or California court), not necessarily the law to be applied (British Columbia law 

or California law). For her to show “strong cause” on the theory that a California court will not 

enforce British Columbians’ statutory privacy rights, she needed to prove, with expert evidence of 

                                                
50  Atlantic Marine Construction Co., Inc. v. United States District Court for the Western District of Texas, 571 U.S. 

___ (2013), pp. 11-12. 
51  Seidel v. TELUS Communications Inc., [2011] 1 S.C.R. 531, ¶31. See also, e.g., Insurance Act, R.S.B.C. 2012, c. 

1, ss. 3, 9; Sale of Goods Act, R.S.B.C. 1996, c. 410, s. 20. 
52  Pompey, above, note 1, ¶20. This approach is followed consistently in B.C., Saskatchewan, and Nova Scotia: 

Preymann, above, note 46, ¶¶38, 48-49; Hudye Farms, above, note 47, ¶11; Microcell, above, note 47, ¶113; 
Curves International, above, note 47, ¶14. 

53  Pompey, above, note 1, ¶20. 
54  Court of Appeal Decision, ¶¶77-80, 85: Application for Leave to Appeal, Tab B-3. 
55  Pompey, above, note 1, ¶20. 
56  Court of Appeal Decision, ¶¶77-80: Application for Leave to Appeal, Tab B-3. 
57  Applicant’s Memorandum, ¶35: Application for Leave to Appeal, Tab C. 
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the private international law in the agreed upon forum, that the interests implicated by the relevant 

statute (i.e., the Privacy Act) would not be protected by courts in that forum.58 

58. The Applicant cannot fill the evidentiary vacuum by arguing now in the abstract that 

privacy is afforded quasi-Constitutional status in Canada or that privacy is conceptualized 

differently in the United States.59 Even if this were true, it does not speak to the issues on which 

there is no evidence. 

59. It is axiomatic that this Court does not grant leave to appeal on the foundation of an 

inadequate record. Even if there were an issue of public importance bundled up with the 

Applicant’s Putative Issue (a), this Court would have no record on which to address it. 

ii. The Applicant Now Relies on Speculation About Issues Not in the Record 

60. Instead of pointing to evidence in the record supporting strong cause, the Applicant further 

speculates in her leave application that there is a “significant risk that a California court would 

refuse to apply the Privacy Act” (her emphasis).60 In other words, her argument is that the 

jurisdictional laws of California might be such (she does not know) that a California court seized 

with her case might find a lack of jurisdiction, or it might decline to exercise its jurisdiction. 

61. With respect, speculation is not an acceptable basis to seek leave to appeal to this Court. 

The Applicant’s speculation about what she might have been able to prove to satisfy her burden, 

had she only advanced evidence on the subject, is not a basis for this Court to consider her appeal. 

iii. Section 4 of the Privacy Act Does Not Excuse the Inadequate Record 

62. To the extent that the Applicant assumes in her Putative Issue (a) that s. 4 of the Privacy 

Act somehow binds California courts’ jurisdictional rules, this does not excuse her lack of 

evidence. As discussed above, it is self-evident that the B.C. legislature cannot purport to bind a 

California court or dictate its approach to assuming jurisdiction. Even if it could, the Applicant 

would have to present evidence showing that the California court would comply with the B.C. 

legislature’s assertion of exclusive worldwide jurisdiction to the B.C. Supreme Court. 

                                                
58  Court of Appeal Decision, ¶41: Application for Leave to Appeal, Tab B-3. 
59  See below, ¶¶65-68 (The Evidence Added to the Leave Application on Privacy Law is Irrelevant). 
60  Applicant’s Memorandum, ¶49: Application for Leave to Appeal, Tab C. 
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63. In other words, even if this Court departed from its established line of cases and allowed 

provinces to legislate with the intention of binding the courts in a foreign jurisdiction, the Applicant 

would still have the burden of proving with expert evidence that California law would respect that. 

64. The record simply does not include any such evidence. The Applicant is left with a leave 

application advanced on the basis of an inadequate record to address the very issues she asserts as 

being publically important. Alone, this inadequacy of the record is a strong basis to deny the 

Applicant’s application for leave to appeal. 

iv. The Evidence Added to the Leave Application on Privacy Law Is Irrelevant 

65. The general statements in the leave application regarding the importance of privacy, and 

the supporting affidavit from Tamir Israel (filed for the first time on this leave application, 

inexplicably advocating on behalf of the Applicant), miss the point.61 As discussed above, the case 

turned on whether the Applicant established “strong cause” to disregard the forum selection clause, 

which she did not even try to do. 

66. The Israel affidavit makes up over half of the Applicant’s leave application, but her purpose 

for filing it is unclear. To the extent that the affidavit addresses the general significance of privacy 

protections in the digital age,62 it does not speak to the public importance of the stated issues. This 

case does not properly raise an issue regarding the protection of Canadian or British Columbian 

privacy law.  

67. To the extent that the Israel affidavit purports to present “expert” opinion on “United 

States” privacy law, which the witness is not qualified to give, this is also beside the point.63 Even 

if the Israel affidavit could cooper up the evidentiary vacuum in the record before the Court of 

Appeal, what is missing is not expert opinion on “United States” substantive privacy protections, 

but rather California jurisdictional law regarding how a California court would address the 

                                                
61  Applicant’s Memorandum, ¶¶30-36: Application for Leave to Appeal, Tab C. Affidavit of Tamir Israel sworn 

September 11, 2015: Application for Leave to Appeal, Tab D-2. Facebook does not move to strike the Israel 
affidavit as containing impermissible opinion evidence on Canadian and U.S. law because it is beside the point. 

62  Israel Affidavit, ¶¶9-20: Application for Leave to Appeal, Tab D-2. 
63  Israel Affidavit, ¶¶15, 17-18: Application for Leave to Appeal, Tab D-2. “United States” is in quotation marks as 

this is the law on which Mr. Israel apparently opines, as if “United States” law was uniform between states. 
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Applicant’s case had she complied with the forum selection clause. Without that evidence, the 

record is crucially defective. 

68. To the extent that the Israel affidavit comments on the merits of the Applicant’s proposed 

appeal, that is clearly inappropriate on this leave application and is of no assistance to the Court.64 

Putative Issue (b): “Guidance is required respecting forum selection clauses within the 
CJPTA framework. Is the forum selection clause considered as part 
of the statutory forum non conveniens analysis within the CJPTA? 
Or, must the plaintiff first demonstrate strong cause to enforce the 
forum selection clause before receiving the benefits of the CJPTA? 
Courts in British Columbia diverge from other Canadian courts on 
this point.” 

i. Canadian Courts Do Not Actually Diverge on the Proper Analysis 

69. The Applicant seeks leave to appeal on the premise of an apparent conflict between the 

B.C. Court of Appeal’s decision in this case and other cases from other provinces. In particular, 

the Applicant points to two decisions from the Saskatchewan Court of Appeal and one Nova Scotia 

first instance decision that she says adopt a differing approach to applying Pompey.65  

70. To be clear, the Courts of Appeal in British Columbia and Saskatchewan adopt identical 

analytical steps, consistent with this Court’s decision in Pompey, as do the courts in Nova Scotia. 

The cases that the Applicant asserts are inconsistent are actually in agreement on all substantive 

issues: 

(a) This Court and the courts of British Columbia, Saskatchewan and Nova Scotia agree 

that forum selection clauses are to be encouraged and are binding absent the plaintiff 

showing “strong cause” for why the forum selection clause ought to be disregarded.66 

(b) This Court and the courts of British Columbia, Saskatchewan and Nova Scotia agree 

that once the defendant shows that the forum selection clause is valid, clear and 

                                                
64  Israel Affidavit, ¶¶17-18: Application for Leave to Appeal, Tab D-2. 
65  Applicant’s Memorandum, ¶¶72-73: Application for Leave to Appeal, Tab C. 
66  Pompey, above, note 1, ¶¶20-21; Preymann, above, note 46, ¶¶38, 49; Microcell, above, note 47, ¶¶108, 113; 

Curves International, above, note 47, ¶11. 
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enforceable and that it applies to a cause of action (none of which is in dispute in this 

case), the burden shifts to the plaintiff to prove “strong cause” for non-enforcement.67 

(c) This Court and the courts of British Columbia, Saskatchewan and Nova Scotia agree 

that a forum selection clause alone requires the court to decline territorial competence, 

absent proof of “strong cause,” and is not merely one factor to consider among many.68 

71. Indeed, the Saskatchewan Court of Appeal decisions that the Applicant cites both expressly 

agree with the approach of the B.C. Court of Appeal. Those cases, Microcell Communications Inc. 

v. Frey (2011) and Hudye Farms Inc. v. Canadian Wheat Board (2011), both rely on the B.C. 

Court of Appeal’s decision in Viroforce Systems Inc. v. R&D Capital Inc. (2011), which in turn 

applies this Court’s approach in Pompey.69 

72. In Microcell, Jackson J.A. noted that she “agree[d] with that decision,” referring to 

Viroforce.70 Likewise, in Hudye Farms, Jackson J.A. again expressly adopted Viroforce and 

distilled its essential principles into four analytical steps to be sequentially applied: 

1.     Does the Province have territorial competence over the matter? 
If no, the action cannot continue.  It may be appropriate in a given 
case to bypass this issue and proceed to the next step. 

2.     If the Province has territorial competence or assuming territorial 
competence, has the defendant/applicant established that the forum 
selection clause is valid, clear and enforceable and that it applies to 
a cause of action before the Court?  If no, the application fails.   

3.     If the forum selection clause is valid, clear and enforceable, and 
it applies to a cause of action before the Court, has the 
plaintiff/respondent shown strong cause why the Court should not 
give effect to the forum selection clause? 

4.     If the plaintiff/respondent has not shown strong cause why the 
Court should not give effect to the forum selection clause, the Court 

                                                
67  Pompey, id., ¶¶20, 39; Preymann, id., ¶49; Microcell, id., ¶109; Hudye Farms, above, note 47, ¶12; Curves 

International, id., ¶¶12, 14; Court of Appeal Decision, ¶¶22, 41: Application for Leave to Appeal, Tab B-3. 
68  Pompey, id., ¶39; Viroforce, above, note 46, ¶14; Microcell, id., ¶112; Hudye Farms, id., ¶11; Curves 

International, id., ¶12; Court of Appeal Decision, ¶¶80-81: Application for Leave to Appeal, Tab B-3. 
69  Microcell, id., ¶¶110-112, 114-115; Hudye Farms, id., ¶¶8, 12; Viroforce, id., ¶¶14-16. 
70  Microcell, id., ¶111. To the extent that the Court of Appeal in this case stated that “Madam Justice Jackson 

disagreed with this Court’s analytical approach,” the Court of Appeal misspoke: Court of Appeal Decision, ¶29: 
Application for Leave to Appeal, Tab B-3. In fact, Jackson J.A. explicitly “agree[d]” with Viroforce. 
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should consider, according to the application before it, whether it is 
appropriate to transfer the proceeding to some other territory 
pursuant to Part III of the CJPTA.71 

73. The first instance decision from Nova Scotia that the Applicant cites is to the same effect. 

It too makes clear that the “burden is on [the plaintiff] to satisfy the Court there is good reason it 

should not be bound by the forum selection clause.”72 The court applied the same approach as the 

B.C. Court of Appeal, which is the same law as Pompey, Viroforce, Microcell, and Hudye Farms.73 

ii. Categorizing Pompey Analysis Is Academic and Does Not Affect Disposition 

74. So where is the difference in opinion on which the Applicant relies? It has only to do with 

how the various courts categorize the above analysis. Each court applies an identical analysis, but 

the B.C. Court of Appeal considers it to be part of the common law (analysed before turning to the 

forum non conveniens analysis in s. 11 of the B.C. CJPTA), whereas the Court of Appeal for 

Saskatchewan sees Pompey as being codified into s. 10(2) of Saskatchewan’s CJPTA.74 

75. The difference in approach runs no deeper than this. The Applicant’s assertion that this 

labelling issue could influence the analysis or “yield different outcomes” has no air of reality.75 

76. In Preymann v. Ayus Technology Corporation (2012), the B.C. Court of Appeal held that, 

at least in that case, “whether one follows the route taken by Jackson J.A. or the common law 

analysis followed in Viroforce, the result is the same.”76 This is logically true of all cases, as both 

routes are actually the same analysis. 

77. Remarkably, the Applicant advanced this point herself at first instance, at that time arguing 

that “[n]othing turns on the formal analytical routing of the question [referring to Viroforce and 

Microcell] […] The same jurisprudence is employed regardless of the stage of the consideration.”77 

78. The Applicant now attempts to reverse field and amplify the alleged conflict into something 

consequential in two ways. First, she asserts that, if the Pompey analysis falls into s. 11 of the 

                                                
71  Hudye Farms, above, note 47, ¶12 [emphasis added]. 
72  Curves International, above, note 47, ¶¶14, 20. 
73  See above, ¶70. 
74  Preymann, above, note 46, ¶48; Hudye Farms, above, note 47, ¶11. 
75  Applicant’s Memorandum, ¶¶75-76: Application for Leave to Appeal, Tab C. 
76  Preymann, above, note 46, ¶40. 
77  Plaintiff’s Argument dated November 30, 2012, ¶¶18-19: Respondent’s Response to Leave Application, p. 56. 
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CJPTA in British Columbia (as it does into s. 10 of the CJPTA in Saskatchewan), then the analysis 

under the statute “should balance the forum selection clause and the statutory jurisdiction clause 

and account for public policy in the analysis” (her emphasis), as if the forum selection clause 

becomes one factor among many.78 

79. However, the Applicant herself departs from the Saskatchewan cases. Jackson J.A. 

expressly held in Hudye Farms that the “effect of a valid forum selection clause must be considered 

in the context of a consideration of the ‘fair and efficient working of the Canadian legal system as 

a whole’ (see s. 10(2)(f)), but the presence of a forum selection clause is not just one factor 

among many contained in s. 10 (Microcell)).”79 The Saskatchewan Court of Appeal runs the 

Pompey analysis under s. 10(2)(f), but, if the plaintiff fails to show “strong cause” for the non-

enforcement of a forum selection clause, this is conclusive. B.C. law is to exactly the same effect. 

80. Second, the Applicant says that, if the analysis is factored into s. 11 of the CJPTA in British 

Columbia (rather than part of a prior common law analysis), then s. 12 of the CJPTA must apply, 

and s. 12 subordinates the CJPTA to the Privacy Act and precludes a stay of proceedings.80 The 

Applicant did not advance this argument in her factum before the Court of Appeal, and only 

mentioned s. 12 as an afterthought in oral argument. As a result of the Applicant’s failure to clearly 

advance the argument, the Court does not have the benefit of the Court of Appeal’s consideration.81 

81. In any event, s. 12 of the CJPTA does not, and cannot, assist the Applicant. The material 

part of s. 12 merely states that “if there is a conflict or inconsistency between this Part and another 

Act of British Columbia or of Canada that expressly […] confers jurisdiction or territorial 

competence on a court […] that other Act prevails.” The “other Act” the Applicant relies on is the 

Privacy Act, again advancing her theory that s. 4 arrogates exclusive worldwide jurisdiction. This 

Court has already determined that the Applicant’s theory on s. 4 is self-evidently impossible.82 

                                                
78  Applicant’s Memorandum, ¶77: Application for Leave to Appeal, Tab C. 
79  Hudye Farms, above, note 47, ¶11 [emphasis added]. 
80  Applicant’s Memorandum, ¶75: Application for Leave to Appeal, Tab C. 
81  Court of Appeal Transcript, pp. 67, 74: Respondent’s Response to the Applicant’s Application for Leave to Appeal, 

pp. 51-52. Consideration of this point is only available from first instance: B.C. Supreme Court Decision, ¶¶130-
133: Application for Leave to Appeal, Tab B-1. 

82  Above, ¶¶33-44. 
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82. The Applicant thus advances an academic labelling question (common law or codified in 

a statute?), alleging that it reflects a real conflict between provincial approaches to the CJPTA. In 

fact, the cases she says are inconsistent are in harmony and apply identical analytical approaches.83 

83 . This is a Court of consequence, and inconsequential disputes about whether an analysis 

should be called "common law" or "codified" do not warrant a decision of the Court. To the extent 

that the Applicant seeks leave on the premise of inconsistent case law, the issue is academic and 

her application is without merit. 

C. Conclusion: This Proposed Appeal Does Not Raise Issues of Public Importance 

84. The Applicant does not state an issue of public importance warranting a decision of this 

Court. She presents two compound questions that assume away the real issue animating the Court 

of Appeal ' s decision: whether s. 4 of the Privacy Act can extraterritorially bind California courts. 

This Court has already conclusively determined that issue, finding the answer to be "self-evident." 

85 . Even if the Applicant ' s two putative issues could be considered . by this Court without 

upsetting the Court ' s consistent jurisprudence on territoriality, her questions are inadequate fodder 

for a leave application. The Applicant failed to advance evidence in the courts below to establish 

"strong cause," leaving this Court with an inadequate record to address the issues she presents, and 

the conflict she asserts exists between provincial approaches to Pompey dissolves upon 

examination. 

PART IV - ORDER SOUGHT 

86. The Respondent respectfully requests that the leave application be dismissed with costs. 

Toronto, October 16, 2015 tJ&,.~~eer;[iif rflr _ 
Mark A. ae<>Wit; q 

83 Above, ~70 . 
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Tristram Mallett 

OSLER, HOSKIN & HARCOURT LLP 
Counsel for the Respondent, Facebook, Inc.
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