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1. Facebook opposes leave arguing this Court answered the questions at issue in Z.I. Pompey 

v. ECU Line.1 In essence, Facebook claims the “strong cause” test, described in Pompey as the 

test to avoid a forum selection clause, applies in every instance, whether it is a contract of 

adhesion between an internet user and multinational entity like Facebook or whether the case 

arises under the common law or the CJPTA. But both of these factors are distinguishing features 

of this case, the significance of which has been left unresolved by this Court’s jurisprudence.  

2. Pompey involved sophisticated commercial entities. So too, the U.S. Supreme Court case 

cited by Facebook at para. 52 of its argument: Atlantic Marine Construction v. U.S. District 

Court for the Western District of Texas.2 Indeed, in the quotation from that case reproduced by 

Facebook, the United States Supreme Court specifically noted that the clause was “bargained for 

by the parties.” Likewise in Pompey this Court said, “parties should be held to their bargain” and 

thus their agreement must be “given effect in all but exceptional circumstances” (at para. 21).  

3. In contrast, Facebook’s terms of use constitute an online adhesion contract between a 

sophisticated company and its users, some as young as 13 years of age. It seeks to make 

California courts the sole arbiters of all disputes with its B.C. consumers, and California law the 

sole governing law, regardless of the strong interest other states have in the protection of their 

own residents engaged in internet transactions. Pompey must be applied in a manner accounting 

for the particulars of the relationship between the parties. 

4. Griffin J. was well aware of the differences between this case and Pompey, emphasizing 

the distinguishing features at paragraphs 83 to 93 of her reasons for judgment. To similar effect 

see Negrich v. 2724316 Canada Inc:3 

[21] . . . we are not dealing with a commercial contract such as a bill of lading 
involving sophisticated parties [as in Pompey]. . . On the contrary, this transaction 
involving the purchase of airline tickets from a travel agent is a consumer transaction 
with a sophisticated travel agency. The plaintiffs, as with so many other consumers 
who are not trained in the law or familiar with “travel agency” contracts, would have 
no reason to query a “forum selection” clause. And even if they did query it, what 
good would that have done? After all, the contract is a standard form contract or a 
contract of adhesion, where the consumer has little or no chance of bargaining away 
standard terms with which he does not agree. 

1 [2003] 1 S.C.R. 450 (“Pompey”) [Applicant’s Book of Authorities (“ABA”) Tab 25] 
2 571 U.S. 1 (2013) [Respondent’s Book of Authorities (“RBA”) Tab 2] 
3 2011 CarswellOnt 16065 (S.C.J.) [Tab 2] 
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. . . 
[23] I am not suggesting that there was in the case at hand “grossly uneven 
bargaining power” but as in most contracts of adhesion the adhering party (here, the 
plaintiffs) has no bargaining power. In the case of a “forum selection” clause that 
kind of contractual provision can produce real hardship and therefore, unfairness, 
where the plaintiff has to travel afar to get justice.4 In the case at bar enforcing this 
clause would mean that these plaintiffs would be required to sue in a Quebec Court, 
which would probably sound a death knell to any litigation on their part.  

5. Facebook also erroneously claims the plaintiff was required to adduce evidence to support 

her argument to avoid the forum selection clause. But in Pompey this Court outlined the need for 

the plaintiff to demonstrate “good reason it should not be bound by the forum selection clause.”5 

Ms. Douez demonstrated the requisite good reason, which is found in policy objectives 

underpinning the Privacy Act, as detailed by Griffin J. in her reasons for judgment at paras. 75- 

76 and 96-105, concluding “[106] . . . the plaintiff has shown strong cause why the Forum 

Selection Clause should not cause this Court to decline jurisdiction.”  

6. The circumstances requiring review are thus: a consumer contract of adhesion between a 

sophisticated party (Facebook) and website users as young as 13 years; a local statute that creates 

a cause of action that does not exist at common law (common law being the presumptive law of 

California for purposes of the analysis); a statute requiring parties within the B.C. Supreme 

Court’s territorial competence to appear before the B.C. Court regarding complaints about breach 

of the Privacy Act; a sophisticated drafter of the contract (Facebook) with a stated aim of 

avoiding the Privacy Act passed for the protection of B.C. residents;6 a conflicting assertion by 

Facebook in the same contract of adhesion asserting it would “strive to respect local laws”;7 and 

public policy imperatives evidencing a desire by the B.C. legislature to protect its residents in 

circumstances such as the instant. 

7. In this context the B.C. Supreme Court found “good reasons” to avoid the forum selection 

clause. Facebook remained silent in response to these good reasons, except to argue against 

application of the Privacy Act, a position heightening legitimate concerns that the plaintiff will 

4 Note that in the present case Griffin J. pointed to inconvenience to the plaintiff to have to travel to California to 
advance her claim (para. 115). She also noted the likely nominal nature of the damages, with cost to assert the claim 
abroad outweighing the damages award (para. 75). [Applicant’s Leave Book (“ALB”) Tab B1] 
5 Pompey, at para 20 (emphasis added) [ABA Tab 25] 
6 Judgment of BCSC below at para 303 [ALB Tab B1] 
7 Judgment of BCSC below at para 52 [ALB Tab B1] 
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not receive the protections intended by the B.C. legislature.8 Surely in these circumstances the 

onus shifts back to Facebook to mollify the B.C. Supreme Court: to explain how the plaintiff’s 

rights will be protected in California. Facebook seeks to impose California as the forum for 

disputes, yet offers no assurance regarding the ways in which the plaintiff may be protected there. 

8. Facebook also asserts that it is of academic interest only whether the analysis is conducted 

under the common law or the CJPTA. This is clearly wrong. If the Court must decide the 

question under the CJPTA, as the plaintiff submits it must, then the impact of s. 12 of the CJPTA 

giving primacy to the Privacy Act comes into play. Facebook submits, rather weakly and 

incorrectly, that s. 12 was argued as an “afterthought” in the Court of Appeal. In fact, Griffin J. 

specifically relied on s. 12 in reaching her decision that the Privacy Act prevails over the forum 

selection clause (see paragraphs 130-133). The existence and importance of s. 12 undermines 

Facebook’s claim that it is merely of academic interest whether a court in a CJPTA jurisdiction 

must consider the impact of a forum selection clause under the common law or under the 

CJPTA.9 

9. Facebook also castigates the plaintiff for not citing Tolofson v. Jensen, [1994] 3 S.C.R. 

1022 and Unifund Assurance Co. v. ICBC, [2003] 2 S.C.R. 63. But these cases were not cited by 

Facebook in its factum before the B.C. Court of Appeal. Bauman C.J. applied them for the 

proposition that Griffin J. gave extraterritorial effect to the Privacy Act requirement that actions 

under the statute “must be heard and determined” by the B.C. Supreme Court (s. 4).10 He relied 

on a lack of evidence11 proving a California court would, on the basis of s. 4 of the Privacy Act, 

refuse to apply the Privacy Act, and that as such the B.C. Supreme Court could not “[63] … 

unilaterally arrogate exclusive adjudicative jurisdiction for itself…” But as discussed earlier, 

Pompey requires good reasons, not evidence, to avoid a forum selection clause.  

8 Judgment of BCSC below at para 303 [ALB Tab B1] 
9 It should also be noted that the question of burden under the CJPTA where there is a forum selection clause has not 
been decided by this Court.  In Pompey the Court noted that a stay of proceedings based on forum non conveniens is 
“normally on the defendant” (at para. 21). In Teck Cominco Metals Ltd. V. Lloyd’s Underwriters, 2009 SCC 11 at 
para. 22 the Court stated that s. 11 of the CJPTA codified the principles of forum non conveniens.  [ABA Tab 21]  If 
a stay based on a forum selection clause is to be addressed under s. 11, then the burden of justifying the stay based on 
the relevant factors arguably should remain on Facebook at all times.  For this reason as well it cannot be said that 
the place where the analysis is conducted – the common law or the CJPTA – is “academic”. 
10 Judgment of BCCA below at para 63[ALB Tab B3] 
11 Judgment of BCCA below at para 65[ALB Tab B3] 
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10. To the extent the B.C. Supreme Court found a California Court would not apply the 

Privacy Act, the issue may be considered from a risk perspective, and not a definitive 

determination binding upon a California court. Simply put, there is a significant risk that a 

California Court would not enforce the Privacy Act: a B.C. statute creating a B.C. tort granting 

jurisdiction to the B.C. Supreme Court to hear the dispute. On this basis the B.C. Supreme Court 

had “good reason” to refuse to uphold the forum selection clause: there is a significant risk that as 

the tort is a creature of the B.C. legislature and, for enforcement, it requires parties to appear 

before the B.C. Supreme Court, a foreign court will refuse the relief sought. This is not 

speculative (as Facebook submits) but common sense. The risk of losing Privacy Act protections 

is sufficiently great to preclude the relief sought by Facebook.  

11. Furthermore, Ms. Douez never sought to give extraterritorial effect to the Privacy Act. La 

Forest J.’s reasons for judgment in Tolofson describe extraterritorial extension of laws as follows 

(at p. 1052): “It seems to me self evident, for example, that State A has no business in defining 

the legal rights and liabilities of citizens of State B in respect of acts in their own country, or for 

that matter the actions in State B of citizens of State C, and it would lead to unfair and unjust 

results if it did…” Similarly, in Unifund this Court found that Ontario could not apply its 

regulatory law to an insurer in B.C. lacking sufficient connections to Ontario: doing so would 

constitute an unconstitutional extraterritorial application of Ontario law.  

12. In contrast, the Privacy Act was passed to create a tort in B.C. and to regulate activities in 

B.C. intraterritorially. Facebook accepted the B.C. Supreme Court’s territorial competence, and 

only asked that it exercise its discretion to stay the Action. The presumption against 

extraterritorial application of a statute does not arise in this circumstance: the statute’s impact is 

confined to conduct within the B.C. Court’s territorial competence.12  

13. To summarize, through the Privacy Act the B.C. legislature requires persons to appear 

before the B.C. Supreme Court when they enter the B.C. market, usurp B.C. residents’ portraits 

and names in B.C. for their own gain by using those portraits and names in advertisements, all in 

alleged breach of quasi-Constitutional privacy rights defined in the B.C. statute. This is not a case 

12 See Pamela K. Bookman, Litigation Isolationism, 67 Stanford Law Review 1081 (2015) at 1143: “Finally, what is 
to be done about the presumption against extraterritoriality? Prescriptive jurisdiction is a different beast from the 
adjudicative jurisdiction and discretionary doctrines just discussed. For our purposes, the relevant detail is that the 
presumption applies to prevent the application of federal law to Americans’ conduct abroad.” [Tab 3] 
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in which a foreigner with no connection to B.C. is being hailed before the B.C. courts to answer 

for its extraterritorial conduct (e.g. Unifund). As Facebook is within the territorial competence of 

the B.C. Supreme Court, and only relies on a private contract or forum non conveniens to stay the 

Action, the notion of extraterritorial application of the Privacy Act has no place in the analysis. 

14. It is also difficult to square the Court of Appeal’s view that Griffin J. somehow gave 

impermissible extraterritorial effect to B.C. law with its decision to grant an injunction with 

worldwide effect over another massive internet player in Equustek Solutions Inc. v. Google Inc., 

2015 BCCA 265 (application for leave to appeal filed on September 10, 2015 (SCC 36602)). If 

the internet era mandates a more generous approach to jurisdiction to protect BC residents, then 

that ought to be reflected in the case at bar too. But it was not.  

15. If, however, Facebook is correct, it would not be on account of an application of Unifund, 

but would require an extension of Unifund to a new scenario, i.e., a province deciding to give 

exclusive jurisdiction to its courts to adjudicate claims arising in the province. Facebook would 

have to apply to state a constitutional question challenging the validity of the Privacy Act (which 

it did not do in the courts below).13 If the Court were to state a constitutional question it would 

then put into issue the correctness of a long and consistent line of jurisprudence upholding a 

province’s grant of jurisdiction to its courts to adjudicate statutory claims arising in the province, 

a line Facebook acknowledges in its Response.14 Rather than diminish the importance of the case 

at bar, Facebook’s submission on Unifund underscores its significance.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED.  

       
 

________________________________ 
       Christopher A. Rhone 
       Counsel for the Applicant 
       October 28, 2015 

 
 

13 This was required under the Constitutional Question Act, R.S.B.C. 1996, c. 68, s. 8. 
14 See paragraph 43 where Facebook argues that these cases go in “a different direction” from Unifund. 
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