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Part I: Overview and Statement of Facts 

Overview 

1. In this case the Court must consider whether a decision by a Minister of the Crown to 

permit a development on Crown land, the subject of one of the most extensive and thorough 

reviews in the history of British Columbia, should be set aside because the Appellants, late in 

the decades-long process of consultation, claimed a religion-based right to veto any 

development. 

2. The Court will be asked to consider the extent to which a claim to freedom of religion 

under s. 2(a) of the Canadian Charter of Rights and Freedoms can control the behaviour of persons 

who do not subscribe to the same religious beliefs as the claimant, where the actions of the 

claimant are not being constrained in any way. 

3. The Court will also be asked to consider the extent to which the Minister appropriately 

considered and balanced the Appellants' claims to religious freedom in the process of reaching 

his decision to enter into a Master Development Agreement with the respondent Glacier 

Resorts Ltd. 

4. Finally, the Court will be asked to consider whether the Appellants were appropriately 

consulted and accommodated with respect to their assertion of aboriginal rights recognized and 

affirmed by s. 35. 

Statement of Facts 

5. In 1991, Glacier submitted a formal proposal to the Minister in accordance with the 

Commercial Alpine Ski Policy seeking to develop a ski resort on Crown land in the Upper 

Jumbo Valley, near Invermere, British Columbia.' The Appellants refer to the Upper Jumbo 

Valley, and a large surrounding area, as "Qat'muk," and describe it as a sacred area of spiritual 

importance.2  

Ktunaxa Nation Council v. British Columbia (Minister of Forests, Lands and Natural Resource Operations), 2014 BCSC 
568, paras. 1-4 ("BCSC Reasons") (Appellants' Record CAR" j, vol. 1, pp. 7-8). 
2  BCSC Reasons, para. 14 (AR, vol. 1, p. 10). 
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6. 	A series of processes seeking public input followed, over a period of more than 20 years. 

These processes included: 

• a public meeting in 1991 in which the Ktunaxa participated;3  

• a review under the provincial Commission on Resources and the Environment between 

1993 and 1994 in which the Ktunaxa participated;4.  

• an environmental assessment process between 1995 and 2004 in which the Ktunaxa 

participated;3  

• a review of, and consultation on, the draft Glacier Master Plan between 2005 and 2007 

in which the Ktunaxa participated;" 

• specific consultation with the Ktunaxa, between 2006 and 2009;7  and 

• additional discussions with the Ktunaxa, between 2009 and 2012.8  

7. As the Court of Appeal noted, until June of 2009 it appeared that the Ktunaxa accepted 

the possibility the development could proceed, and it was simply a matter of determining 

appropriate accommodation. 9  

8. On 3 June 2009, the Minister advised the Ktunaxa that in his opinion a reasonable 

consultation process had occurred, and that most of the outstanding issues were primarily 

interest-based rather than legally driven by asserted Aboriginal rights and title claims. He 

expressed his belief that the proposed resort could proceed subject to an extensive list of 

mitigation measures.") 

9. At meetings on 9-10 June 2009, the Ktunaxa asserted that the consultation process was 

deficient because it had not properly considered information that the Jumbo Valley was a sacred 

" BCSC Reasons, paras. 39- 40 (AR, vol. 1, pp. 16-17). 
BCSC Reasons, paras. 42- 45 (AR, vol. 1, pp. 17-18). 

BCSC Reasons, paras. 48- 62 (AR, vol. 1, pp. 18-22). 

6  BCSC Reasons, paras. 64- 70 (AR, vol. 1, pp. 22-24). 
BCSC Reasons, paras. 71- 96 (AR, vol. 1, pp. 24-29). 

8  BCSC Reasons, paras. 89 - 105 (AR, vol. 1, pp. 28-31).  

Ktunaxa Nation Council v. British Columbia (Minister of Forests, Lands and Natural Resource Operations), 2015 BCCA 

352, para. 18 ("BCCA Reasons") (AR, vol. 1, p. 135). 

BCSC Reasons, para. 86 (AR, vol. 1, p. 27). 
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site." At a subsequent meeting, on 19 September 2009, the Ktunaxa asserted, for the first time, 

that there was no "middle ground" with respect to the proposed resort, and no accommodation 

was possible.'`` This assertion was based on an opinion expressed by a single Ktunaxa elder, an 

opinion that he himself had not formed until 2004" 

10. 	Following another two years of engagement with the Ktunaxa in an attempt to address 

their concerns regarding the project, the Minister approved the Master Development 

Agreement (MDA) on 20 March 2012. The MDA included extensive measures adopted to 

address the various concerns expressed by the Ktunaxa, including their spiritual beliefs. A 

number of the accommodation measures were described by the chambers judge;" they included: 

• reduction of the area of the proposed resort by approximately 60%; 

• exclusion of the Lower Jumbo Creek area from the proposal; 

• reduction of the proposed resort's base area to 104 hectares, entirely within a 

previously logged area around a former sawmill site, approximately 1% of the size of 

the Whistler ski resort; 

• reduction of the number of beds in the proposed resort; 

• removal of a proposed lodge and development at the base of Glacier Dome; 

• removal of parking areas and bus access facilities at an abandoned mine site along 

the access road; 

• removal of two ski lifts and ski runs to eliminate any visual or physical impact on the 

current recreational use of the Jumbo Pass area; 

• removal of ski lifts on the west side of the valley where impact to grizzly bear habitat 

was expected to be greatest; 

• access road design improvements to minimize environmental impacts, cost, and 

speed; 

• introduction of an employment equity plan providing for preferential hiring of local 

residents and First Nations members; 

" BCSC Reasons, paras. 89 (AR, vol. 1, p. 28). 
BCSC Reasons, paras. 94— 95 (AR, vol. 1, p. 29). 

" BCSC Reasons, paras. 94— 95, 230, 241 (AR, vol. 1, pp. 29, 69, 75). 
BCSC Reasons, para. 236 (AR, vol. 1, pp. 70-72). See also paras. 167, 311-313 (AR, vol. 1, pp.48, 92). 



• creation of a First Nations Interpretive Centre and an Environmental Monitoring 

Centre; 

• provision for on-site independent environmental monitors during all phases of 

construction; 

• provision for the Ktunaxa's continued use of portions of the resort area for the 

practice of traditional activities; and 

• designation and establishment of a 55,000 hectare Wildlife Management Area 

outside the resort area, with ongoing Ktunaxa involvement in its implementation 

and the development of its objectives. 

11. The Minister's Decision incorporated a 70 page summary of the consultation process, 

which stated, in reference to the Appellants' claimed spiritual rights:'' 

Despite these preliminary conclusions which Ktunaxa would likely find objectionable, 
the Ministry nonetheless decided to continue to engage Ktunaxa at the deeper end of the 
Haida consultation and accommodation spectrum. The Ministry made considerable 
timing and meeting accommodations to ensure as comprehensive understanding of the 
issues and concerns as possible, including extending the engagement process through 
the second half of 2009 and into 2010. 

12. The Appellants' Qat'muk Declaration of November 2010 set out both their position as to 

the extent of Qat'muk, which includes the "entirety of the Toby-Jumbo watershed and the 

uppermost parts of the South Fork Glacier Creek, Horsethief Creek and Farnham Creek 

Watersheds," and that it could not be subject to activities which "harm or appropriate the 

spiritual nature of the area", including "the construction of buildings or structures with 

permanent foundations or permanent human occupation". Qat'muk is estimated to be an area of 

14,714 hectares, composed of a "refuge" area (approximately 5,915 ha, and a "buffer" area 

:approximately 8,799 ha]). '6  

13. The Court of Appeal agreed with the chambers judge regarding the depth of the 

consultation undertaken with the Appellants: 

The consultation was, as the chambers judge discusses at paras. 203-245 of his reasons, 
"deep consultation" as defined above in Haida Nation. The consultation process in this 

15  Affidavit #1 of Psyche Brown, sworn 1 August 2013 ("Brown Affidavit"), Ex. 111, Attachment 13, p. 51 
(Minister's Record pp. 1-34,116). 

BCCA Reasons, paras. 30 and 83 (AR, vol. 1, pp. 139-140, 158), referencing paras. 101-103, BCSC Reasons. 
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case was reflective of a process that the Crown would follow "where a strong prima facie 
case for the claim is established, the right and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of non-compensable damage is 
high."17  

The Appellants' Statement of Facts is Flawed 

14. The Appellants' Statement of Facts ignores findings of fact on critical issues made by the 

chambers judge, instead relying extensively on affidavit evidence that is inconsistent with those 

findings of fact. 

15. The fundamental finding of fact that the Appellants have ignored and attempted to 

contradict is found at paragraph 241 of the chambers judge's reasons: 

The evidence discloses that the Ktunaxa are secretive in their spiritual beliefs. However, 
there is no evidence that the specific belief at issue here, namely that a development in 
the nature of the Proposed Resort is fundamentally inimical to Ktunaxa religion, is one 
which was not revealed earlier because of secrecy concerns. In other words, the spiritual  
belief on which the "no middle ground" position is based is of recent understanding  
rather than being a longstanding belief  that was kept secret. This belief is first explained 
in the affidavit of a single knowledge holder. The ancillary affidavits do not suggest that 
this position stems from concerns or teachings learned from any other knowledge 
holders. Even in the extrinsic expert evidence that was not before the Minister, much of 
which I do not admit, there is no suggestion that the "no middle ground" position 
reflects a specific belief of ancient or earlier origins." [Emphasis added 

16. Related findings of fact by the chambers judge, which contradict facts asserted by the 

Appellants, include the following: 

• "In August 1994, just prior to the conclusion of CORE review, Chief Joe Nicholas of the 

CUB wrote to the Minister of Aboriginal Affairs and the Minister of Environment, 

Lands and Parks, advising that the CLIB was "adamantly opposed" to the Proposed 

Resort proceeding "before the Treaty process is completed." ... Chief Nicholas raised 

some 16 points, including that the Proposed Resort should be assessed under the 

Environment Assessment Act as well as under the CASP. Among other things, he expressed 

concern about potential "grizzly - man conflicts". He also stated that the area "has 

17  BCCA Reasons, para. 86 (AR, vol. 1, p. 159). 
18  BCSC Reasons, para. 241 (AR, vol. 1, p. 75). See also paras 44, 45, 49, 66, 74-76, 80, 82, 85, 88, 106, 208, 210, 
228, 230, 240, and 315-316 (AR, vol. 1, pp. 17-19, 23-28, 31, 62-64, 68-69, 75, 93). See also BCCA Reasons, paras. 
18, 22, 24, 25, and 89-90 (AR, vol. 1, pp. 135, 137-139, 160-161). 
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always been used by Ktunaxa and Shuswap people for hunting and gathering" and that 

":w:e are presently doing a comprehensive cultural inventory of our traditional area 

and until it is complete, we are not in a position to fully assess the impact of such a 

development on us". Chief Nicholas did not describe the area as sacred.") 

• "The Ktunaxa have generally opposed the Proposed Resort from the outset. However, 

after the EAC was issued in 2004 and during the 2006 - 2009 consultations, they took 

the position that they were hopeful their outstanding concerns could be dealt with 

through ongoing consultations with the Minister and an accommodation and benefits 

agreement could be negotiated."2° 

• "At the time the MP was approved in 2007, there had been several references to and 

discussion about "sacred values" in the Proposed Resort area. ... Despite these general 

references, the Ktunaxa had not asserted that the Proposed Resort is irreconcilable with 

those sacred values or that the only possible accommodation is for the Proposed Resort 

to not proceed. Rather, extensive efforts were made to identify mitigation measures and 

possible accommodations on the premise that the Ktunaxa's concerns about the 

Proposed Resort could be properly mitigated or accommodated."21  

• "The specific belief was not widely held among the Ktunaxa."" 

• "This "no middle ground" position and the reason for it was first brought to the 

Minister's attention in 2009, over 15 years after Glacier was granted sole proponent 

status in relation to the Proposed Resort. While the Ktunaxa have stated their general 

opposition to the Proposed Resort as early as 1991 (in 1994 a major concern was the 

resort proceeding before treaty negotiations were complete) and at various points since, 

they also participated in the land planning and development process over many years 

without articulating the "no accommodation possible" position. ... In my opinion, the 

aspect of the Proposed Resort that most offends the Ktunaxa, i.e. building construction 

and permanent human habitation, is fundamental to the basic concept of the Proposed 

Resort. If this was truly the Ktunaxa's extant belief at the time, it is hard to understand 

how they could have participated in any of the land development processes without 

'" BCSC Reasons, paras. 4445 (AR, vol. 1, pp. 17-18). 
"" BCSC Reasons, para. 74 (AR, vol. 1, p. 24). 
2' BCSC Reasons, paras. 79-80 (AR, vol. 1, p. 26). 

BCSC Reasons, para. 230 (AR, vol. 1, p. 69). 
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bringing this basis for their opposition to the Minister's attention. Though the Ktunaxa 

argue that their opposition to the Proposed Resort has been consistent since the 

beginning, the 2009 assertion that no accommodation is possible and the reason for that 

position is in significant contrast to their earlier willingness to explore possible 

accommodation. As I have said, it appears to be based on events that transpired in 2004 

but were only communicated to the Minister in 2009."23  

17. The Court of Appeal did not take issue with any of the chambers judge's findings of fact, 

and expressly relied on them.24  

18. Findings of fact made by a chambers judge will not be overturned by an appellate court 

except on the basis of palpable and overriding error, whether the facts are adjudicative facts or 

social and legislative facts.25  

19. The Appellants have not asserted any such error by the chambers judge; rather, they 

have simply attempted to re-write the facts to suit their argument. Consequently, where the 

facts asserted by the Appellants are inconsistent with the chambers judge's findings of fact, the 

chambers judge's findings of fact should be preferred. 

20. It is important to note, as well, the extent of the record that was before both the 

Minister and the chambers judge. The hearing lasted 10 days, and the chambers judge was 

asked to review and consider 20 affidavits and more than 2,000 pages of documentary 

evidence.26  The Minister submits that the Court should be cautious in revisiting the chambers 

judge's findings of fact. 

Part II: Points in Issue 

21. The Appellants assert that four questions are in issue. The Minister's position on those 

issues is as follows: 

2" BCSC Reasons, paras. 315-316 (AR, vol. 1, p. 93). 
BCCA Reasons, para. 6 (AR, vol. 1, p. 132). 

25 Bedford v. Canada (Attorney General), 2013 SCC 72, [2013] 3 S.C.R. 1101, paras. 48-56 (Minister's Book of 
Authorities ["Minister's BOA"], tab 3). 
'6 BCCA Reasons, para. 33 (AR, vol. 1, p. 141). 
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(a) The chambers judge was correct in finding that the Minister had indeed addressed the 

substance of the Appellants' s. 2(a) claim. In addition, however, the Court of Appeal did 

not err in holding that it was open to the reviewing court to determine, as a preliminary 

matter, whether the Appellants' rights under s. 2(a) had been breached, whether or not 

the Minister expressly referred to those rights in his decision. 

(b) The Court of Appeal did not err in finding that the Appellants' freedom of religion under 

s. 2(a) of the Charter was not infringed by the Minister's decision. 

(c) If this Court finds that the Court of Appeal and the chambers judge did err, the matter 

should be remitted to the Minister to carry out the required balancing. If this Court 

decides to conduct the balancing itself, however, the Minister's decision represents a 

reasonable outcome of the balancing process. 

(d) The Court of Appeal did not err in deciding that the claimed s. 35 right had been the 

subject of appropriate consultation and accommodation. 

Part HI: Argument 

The chambers judge correctly found that the Minister had considered the Appellants'  
claimed s. 2(a) rights.  

22. The Appellants' first issue addresses whether there was an error in the manner in which 

the Minister considered their claim under s. 2(a) of the Charter. The Minister says that there 

was no such error, both because the Minister adequately addressed the claim and, or in the 

alternative, because the Courts below correctly determined that the MDA did not infringe the 

Appellants' rights under s. 2(a). 

The Minister's Decision Addressed the Claim Made 

23. The Appellants assert that the Minister failed to consider their s. 2(a) rights, and that 

this means that "no deference -is] due" to the Minister. They do not, with respect to whether 

deference is due, differ substantively from the Court of Appeal, which held: 

-T-he issue as to whether the Minister, in approving the MDA, breached the Ktunaxa's 
s. 2(a) rights is a constitutional question that must be determined on a correctness 
standard. In the hearing below, all of the parties invited the chambers judge to 
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determine the issue. In the circumstances, it matters not how the Minister would have 
decided the question. The question is whether the chambers judge decided the question 
correctly.27  

24. The Court of Appeal proceeded to decide that the Appellants' s, 2(a) rights had not been 

infringed by the Minister's Decision. 

25. Although it was open to the Court of Appeal to so find, the Minister says that it was also 

open to the Court of Appeal to uphold the finding of the chambers judge that the Minister had 

indeed considered the substance of the Appellants' s. 2(a) claim. 

26. Although the Appellants stress, as they must, that they raised the question of s. 2(a) in 

their submissions to the Minister, their submissions raised the question only in passing, and 

without offering any explanation of how the protection of s. 2(a) differed from, or expanded 

upon, their rights under s. 35. Those submissions, in their entirety, were as follows: 

(a) "Aboriginal religion or spirituality is protected in two important ways. Firstly, the right 

to freedom of religion (which includes the right to practice Aboriginal spirituality) is 

guaranteed by the Canadian Charter of Rights and Freedoms and other constitutional 

principles. Secondly, Aboriginal religion may be afforded special and additional 

protection by section 35 of the Constitution Act, 1982." 28  

(b) "Overlapping the Aboriginal rights, including title, that the Ktunaxa Nation have in 

regard to Qat'muk, we also enjoy an associated Charter right to freedom of religion. 

Briefly stated, if the BC government allows the Jumbo Glacier Resort to go ahead, it will 

thereby infringe our fundamental freedom of religion, which includes our right to 

practice — and not merely perform — our traditional ceremonies connected with Grizzly 

27  BCCA Reasons, para. 54 (AR, vol. 1, pp. 14.7-148). 
28  This assertion was found in a 40-page, single spaced memorandum drafted by counsel in August of 2010. There 
was no express reference to s. 2(a), or to how the application of the Charter (or "other constitutional principles") 
differed from the application of s. 35, except that the submissions imply that s. 35 protection was superior to that 
offered by the Charter: Affidavit #1 of Kathryn Teneese, sworn 29 November 2012, Ex. +9, p. 16 (AR, vol. III, p. 
928). 
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Spirit. In our view, the infringement of our religious freedom posed by the Resort would 

not be constitutionally justifiable."29  

27. There was an obligation on the Appellants to squarely raise and explain their s. 2(a) 

claim in their submissions to the Minister, rather than relying on cursory and oblique 

references to their right to "freedom of religion". A Charter claim ought to be treated in the 

same manner as a s. 35 claim, in the sense that "claimants should outline their claims with 

clarity, focussing on the scope and nature of the Aboriginal rights they assert and on the alleged 

infringements".30  

28. In light of the Appellants' own vague reference to the claim they now assert under s. 2(a) 

of the Charter, and their failure to explain in their submissions to the Minister how it differed 

from their claimed Aboriginal right under s. 35, the Minister's treatment of it as being 

encompassed by the more comprehensive and detailed s. 35 claim is entirely understandable and 

reasonable. 

The Minister's Reasons Were Adequate 

29. Although the Appellants imply that the Minister's Reasons ought to be given no 

deference because they omitted express reference to their claim under s. 2(a),3 ' "inadequate" 

reasons are reviewed for reasonableness.32  

30. In light of the manner in which the Appellants' claim was presented to the Minister, it 

was not unreasonable for the Minister to proceed on the basis that by addressing their s. 35 

claim he was also, implicitly, addressing their s. 2(a) claim. 

2" This was the sole, brief paragraph that addressed the claimed Charter rights on the penultimate page of a 7 page 
single spaced legal memorandum from July of 2011, entitled "Ktunaxa Constitutional Rights and the Jumbo 
Glacier Resort Project": Teneese Affidavit #1, Ex. 58, p. 7 (AR, vol. III, p. 1002). 
10  Haid.a Nation v. British Columbia (Minister of Forests), 2004 SCC 75, [2004] 3 S.C.R..511, para. 36. ("Haida 
Nation") (Minister's BOA, tab 9); see also BC Ferry Services Inc. and BCFMTFU (Exclusions/Inclusions), Re, 2013 
BCCA 497, 55 B.C.L.R. (59 ) 91, paras. 24-26 (Minister's BOA, tab 5). 
"1  Appellants' Factum, para. 55. 
"' N.L.N.U. v. Newfoundland & Labrador (Treasury Board), 2011 SCC 62, [2011] 3 S.C.R. 708, paras. 13-18 
(Minister's BOA, tab 15). See also M. Liston, "Governments in Miniature: The Rule of Law in the Administrative 
State", p. 77 (Appellants' BOA, vol. 2, tab 74). 
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31. Further, it is not necessary for a statutory decision maker to provide a detailed analysis 

of every factor considered in coming to a conclusion, particularly where the decision-maker is 

required to make a discretionary "polycentric" decision that must take into account a number of 

considerations.33  

32. In this respect, the Minister says that the chambers judge was correct in holding that 

the Minister had considered the substance of the Appellants' s. 2(a) claim, even if he did not 

specifically refer to it. The Appellants argue that the Minister only considered "generalized 

sacred values," but it is clear from his decision that the Minister understood very well the 

specific nature of their claim: 

In summary, Ktunaxa say that the Jumbo Valley was known to the Ktunaxa Knowledge 
Keepers as "the Land of the Grizzly Spirit", and was the most, or second most, 
spiritually important site in the territory claimed by Ktunaxa. While traditional uses, 
such as hunting and gathering, were acceptable, disturbance of the earth would 
"desecrate the holy place" and destroy the valley's spiritual value. The key problem, 
according to Ktunaxa, would be the year-round occupation by people, and the placement 
of building foundations into the earth. While Ktunaxa can accept transient activities 
such as continued heli-skiing, they would take all measures necessary, including 
litigation and civil disobedience, to block any permanent development. ... 

After considerable effort to understand this privileged and sensitive information from 
key elders, the Ministry understands the special value the Jumbo valley has without 
"permanent developments" for Ktunaxa. It is not clear however the extent to which 
these values are known or shared within the Ktunaxa community amongst Ktunaxa 
members. ... 

The Ministry sincerely recognizes the genuinely sacred values at stake for Ktunaxa 
leadership and the Knowledge Keepers in particular, however it has determined on a 
preliminary basis that a prima facie claim to an aboriginal right of this nature is weak. In 
particular, there is no indication that valley would have been under threat from 
permanent forms of development at the time of contact such that the right claimed 
would have been one that was exercised or an aboriginal tradition, practice or activity 
integral to the culture of the Ktunaxa. In addition, in the Ministry's view the claim to 
such a right is weakened where the details of the spiritual interest in the valley have not 
been shared with or known by the general Ktunaxa population. 

33. A Minister of the Crown is not an adjudicative body trained in the law, and cannot be 

expected to express his or her decisions in the same manner that a court would. In particular, 

See, e.g., Lalce v. Canada (Minister of Justice), 2008 SCC 23, [2008] 1 S.C.R. 761, para. 46 (Minister's BOA, tab 12). 
34  Brown Affidavit #1, Ex. 111, Appendix 13, pp. 49-50 (Minister's Record, pp.114-115). 
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the Minister is not required to engage in a detailed Charter analysis,35  particularly in 

circumstances where no detailed Charter analysis was provided for consideration. 

34. When a court reviews a decision of a statutory decision maker pursuant to the 

requirements of Dore, it is looking to see whether the decision "reflects" Charter values, "in 

accordance with" the Charter, and falls within "a range of possible, acceptable outcomes".36  As 

Abella J. stated in Dore: 

On judicial review, the question becomes whether, in assessing the impact of the 
relevant Charter protection and given the nature of the decision and the statutory and 
factual contexts, the decision reflects a proportionate balancing of the Charter 
protections at play. As LeBel J. noted in Multani, when a court is faced with reviewing 
an administrative decision that implicates Charter rights, "Et:he issue becomes one of 
proportionality" (para. 155), and calls for integrating the spirit of s. 1 into judicial 
review. Though this judicial review is conducted within the administrative framework, 
there is nonetheless conceptual harmony between a reasonableness review and the Oakes 
framework, since both contemplate giving a "margin of appreciation", or deference, to 
administrative and legislative bodies in balancing Charter values against broader 
objectives.37  

35. The chambers judge correctly stated the applicable test: 

In my opinion it does not matter whether the Minister's Rationale contains the specific 
language of the Charter. What matters is that the Minister's actions and the accommodations 
offered address the substance of the asserted Charter right where necessaiy.38  

36. The Minister therefore submits that, in contrast to the approach taken by the Court of 

Appeal, it was open to the chambers judge to find that the Minister had considered the 

substance of the Appellants' s. 2(a) claim, and the chambers judge's finding was correct. 

37. For that reason, this appeal ought to be dismissed. 

38. If, however, this Court prefers the approach taken by the Court of Appeal, it may either 

proceed to decide whether the Court of Appeal erred in finding that the Appellants have not 

established an infringement of their s. 2(a) rights, or it may remit the question to the Minister 

for reconsideration. 

Dore v. Barreau. du Quebec, 2012 SCC 12, [2012]1 S.C.R. 395, paras. 35, 36 (Appellants' BOA, vol. 1, tab 11). 

Dore, paras. 35, 42, 56 (Appellants' BOA, vol. 1, tab 11). 
:57  Dore, para. 57 (Appellants' BOA, vol. 1, tab 11). 
38 BCSC Reasons, para. 271 (AR, vol. 1, p. 83). (Emphasis in original) 
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The Court of A 

 

eal did not err in findin that the A ellants' freedom of reli lon under • II 

 

s. 2(a) of the Charter was not infringed by the Minister's decision.  

39. If this Court decides to consider the question of whether the Minister's decision engaged 

the Appellants' rights under s. 2(a), the Minister says that the Court of Appeal did not err in 

finding that no such engagement was made out on the facts. 

The Scope of Section 2(a) 

40. The Appellants quite properly took the position in the Court of Appeal that their 

Aboriginal status should not be a factor in the s. 2(a) analysis.'" To the extent that their 

argument in this Court conflates their identity as Aboriginal people with their s. 2(a) claim, it 

ought not to be given any weight. The application of the protection afforded by s. 2(a) must be 

consistent for all Canadians. To the extent that the Appellants benefit from a special status as 

Aboriginal people, they are entitled to the protection afforded by s. 35 of the Constitution Act, 

1982. There is no principled reason why that special status ought to be implicated as well in the 

interpretation and application of s. 2(a). As a corollary, the assertion of multiple 

constitutionally-protected rights does not have the effect of amplifying or expanding the scope 

of the protection offered by any of the individual rights claimed. 

41. As Dwight Newman notes, "Any religious freedom protection for sacred sites must be 

developed consistently with the religious freedom claims of others."`'" 

+2. 	The Appellants have correctly stated the existing test for an infringement of s. 2(a).4.1  It 

is also accurate to state, as the Court of Appeal did, that the focus of the test is on the effect of 

the impugned state action. In this respect, it is worth noting the admonition of McLachlin C.J. 

in Hutterian Brethren: "Evidence of a state-imposed cost or burden would not suffice; there would 

"" BCCA Reasons, para. 45 (AR, vol. 1, p. 144). 

1.0  D. Newman, "Implications of the Ktunaxa Nation/ Jumbo Valley Case for Religious Freedom Jurisprudence", in 
D. Newman, ed., Religious Freedom, and Communities (Toronto: LexisNexis, forthcoming October 2016), p. 6 
(Minister's BOA, tab 24). 

'' Appellants' Factum, para. 59. 
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need to be evidence that such a burden was 'capable of interfering with religious belief or 

practice— ."2  

43. This Court has traditionally been reluctant to place internal limits on s. 2(a) rights, 

preferring instead to deal with competing societal claims in the context of a s. 1 analysis. 

Benjamin Berger has suggested that the resulting threshold test for infringement of a claimed 

right "has made the section 2(a) protection so capacious as to be largely analytically vacant".4.3  

44. This case, however, demonstrates the need to recognize that there may well be some 

internal limits on what can qualify as a right protected by s. 2(a). 

46. 	As the Appellants have noted, one way in which s. 2(a) differs somewhat from s. 35 is the 

fact that the Court has recognized that beliefs and belief systems protected under s. 2(a) may 

change over time."" That being so, the Court must be alive to the possibility that other 

individuals or groups may, in the future, assert sincere religious beliefs with more far-reaching 

implications for Crown actions than those asserted in this case. Conversely, while aboriginal 

rights are not frozen in their pre-contact form and may find modern expression, to assess 

whether aboriginal rights recognized by s. 35 are integral to the aboriginal community claiming 

the right, the relevant time period is prior to contact between aboriginal and European 

societies.4.5  

46. 	Robert Charney has identified some of the potential problems that may inhere in an 

overbroad definition of what is protected by s. 2(a): 

This last question is of significance because the Court's broad, subjective definition of 
religion gives virtually every individual who opposes government regulation a potential 
freedom of religion argument if that person can successfully assert a personal religious 
claim. Given sufficient (often economic) incentives, individuals will lie about their 
religious beliefs in order to avoid state regulation or to take advantage of special 
exemptions. My concern is that the restrictions imposed by the Court in Amselem on the 
state's inquiry into sincerity make it virtually impossible for the province to reliably 

4• 2  Hutterian Brethren of Wilson Colony v. Alberta, 2009 SCC 37, [2009] 2 S.C.R. 567, para. 34 (Minister's BOA, tab 
10). 
45  B. Berger, "Section 1, Constitutional Reasoning and Cultural Difference: Assessing the Impacts of Alberta v. 
Hutterian Brethren of Wilson Colony" (2009) 51 Sup. Ct. L. Rev. 25, 27 (Appellants' BOA, vol. 2, tab 67). 

Syndicat Norlhcrest v. Awselcni, 2004 SCC 47, [2004] 2 S.C.R. 551, para. 53 (Appellants' BOA, vol. 2, tab 50). 
45  Mitchell v. M.N.R., 2001 SCC 33, [2001] 1 S.C.R. 911, para. 13 (Minister's BOA, tab 14); R. v. Van der Peet, 
[1996] 2 S.C.R. 507, 137 D.L.R. (4th) 289, paras. 60, 64 (Appellants' BOA, vol. 1, tab 39). 
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weed out persons with "fictitious" or "capricious" claims and this restriction may actually 
make it more difficult for the state to tolerate religious exemptions.16  

+7. 	Furthermore, the particular facts of this case, which caused the chambers judge to 

approach the Appellants' s. 2(a) claim skeptically, create difficulties for the Court and for the 

Appellants. 

The pursuit of litigation based on secret knowledge that is inherently incapable of 
external verification and that emerged only once litigation was on the horizon is highly 
problematic for the judicial process. It is tremendously difficult for those involved in the 
adjudication of such a case to know if they are reaching a just result. The consequences 
for other cases if such practices became generalized obviously also raise serious 
pragmatic reasons to constrain the litigation techniques that could arise.47  

48. 	There are two bases on which this Court may find that s. 2(a) does not extend to the 
claim made by the Appellants, essentially the two bases on which the Courts below, 
respectively, decided that it did not. 

Section 2(a) Does Not Protect Coercion of Others 

+9. 	The Court of Appeal held that s. 2(a) does not extend to the protection of claims which 

require the behaviour of non-believers to comply with the claimant's particular religious belief 

50. In Big M Drug Mart, the locus classicus of the s. 2(a) freedom, Dickson J. defined freedom 

of religion as follows: 

The essence of the concept of freedom of religion is the right to entertain such religious 
beliefs as a person chooses, the right to declare religious beliefs openly and without fear 
of hindrance or reprisal, and the right to manifest religious belief by worship and 
practice or by teaching and dissemination.4•R 

51. As the Court of Appeal below noted, in this case "the Ktunaxa derive subjective spiritual 

meaning from, and submit that the vitality of their religious community as a whole depends on, 

a requirement imposing constraints on people who do not share that same religious belief" 19  

The Minister says that, for the reasons articulated by the Court of Appeal, the Appellants' claim 

goes beyond what s. 2(a) can meaningfully protect. 

R.E. Charney, "How Can There Be Any Sin in Sincere? State Inquiries into Sincerity of Religious Belief' (2010) 
51 Sup. Ct. L. Rev. 47, 49-50 (Minister's BOA, tab 26). 
47  D. Newman, p. 8 (Minister's BOA, tab 24). 
4.8  R. v. Big M Drug Mart, [1985] 1 S.C.R. 295, 1985 S.C.J. No. 17 (Q.L.), para. 94 (Minister's BOA, tab 16). 

BCCA Reasons, para. 73 (AR, vol. 1, p. 155). 
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52. The Court, quite reasonably, does not want to inquire too deeply into the sincerity of a 

professed religious belief. Courts are patently incapable of engaging in theological speculation 

in order to discern "the truth".5° 

53. That being said, however, there has to be some control placed over the extent to which a 

sincerely professed belief can control the actions of others, actions that do not directly affect the 

believer's ability to believe or to act in accordance with their belief. 

54. As this Court noted in Trinity Western University, "The freedom to hold beliefs is broader 

than the freedom to act on them."' Further, as McLachlin C.J. noted in Hutterian Brethren: 

The primary responsibility for making the difficult choices involved in public 
governance falls on the elected legislature and those it appoints to carry out its policies. 
Some of these choices may trench on constitutional rights. 

Freedom of religion presents a particular challenge in this respect because of the broad 
scope of the Charter guarantee. Much of the regulation of a modern state could be 
claimed by various individuals to have a more than trivial impact on a sincerely held 
religious belief Giving effect to each of their religious claims could seriously undermine 
the universality of many regulatory programs, including the attempt to reduce abuse of 
driver's licences at issue here, to the overall detriment of the community. 52 

55. The problem was elaborated on by Benjamin Berger as follows: 

Although the Court does not articulate it in precisely this fashion, what is difficult about 
freedom of religion is that it purports to protect multiple and diverse cultures, 
understood as broad-ranging systems of beliefs and practices whose significance flows 
from a complex set of symbols, histories, narratives and commitments that lend a 
distinctive meaning to the world for those who participate in them. What is difficult 
about freedom of religion is the sheer scope of possible conflict between religion and 
government objectives combined with the enormous challenge of adjudicating the 
internal meaning and significance of a given religious practice or belief not shared by the 
secular state. 

56. The difficulties identified by both this Court in Hutterian Brethren and Professor Berger 

are just as likely to arise in the context of the Crown's dealings with Crown land, and other 

executive action, as in the context of regulatory programs. 

5() M.H. Ogilvie, "The Meaning of `Religion' and the Role of the Courts in the Adjudication of Religious Matters: 
An English and Canadian Comparison" (2015) 93 Can. Bar Rev. 303, pp. 308-309 (Minister's BOA, tab 25). 
" Trinity Western University v. College of Teachers (British Columbia), 2001 SCC 31, [2001] 1 S.C.R. 772, para. 36 
(Minister's BOA, tab 22). 
52  Hutterian. Brethren, paras. 35-36 (Minister's BOA, tab 10). 
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57. As the Court of Appeal held:" 

The Ktunaxa derive subjective meaning from a practice that requires others, including 
but not limited to the state as a whole, to refrain from the development of the Jumbo 
Valley area they have identified as Qat'muk. Notionally, the Ktunaxa have a relationship 
with Grizzly Bear Spirit central to their belief that is predicated on the observance of 
several customs. One of these customs, which is framed in negative terms ("do not") 
rather than in positive terms ("do"), must be performed by all people, of every faith and 
creed. This custom is what the Minister, in its submissions, terms the "stewardship" of 
the Qat'muk area. In essence, the Ktunaxa submit that s. 2(a) includes within its ambit 
the freedom to, on the basis of an asserted religious belief, control (or at least modify) 
the behaviour of others on their own property, so as to preserve, to the fullest extent 
possible, the vitality of their religious community. 

In this case, the Ktunaxa derive subjective spiritual meaning from, and submit that the 
vitality of their religious community as a whole depends on, a requirement imposing 
constraints on people who do not share that same religious belief. It is not, in my view, 
consonant with the underpinning principles of the Charter to say that a group, in 
asserting a protected right under s. 2(a) that implicates the vitality of their religious 
community, is then capable of restraining and restricting the behaviour of others who do 
not share that belief in the name of preserving subjective religious meaning. 

58. The Court of Appeal concluded that "s. 2(a) does not apply to protect the vitality of 

religious communities where the vitality of the community is predicated on the assertion by a 

religious group that, to preserve the communal dimension of its religious beliefs, others are 

required to act or refrain from acting and behave in a manner consistent with a belief that they 

do not share."'" 

59. This approach is consistent with the reasons of this Court in Saguenay (City), where 

Gascon J. stated:" 

F]reedom of conscience and religion protects the right to entertain beliefs, to declare 
them openly and to manifest them, while at the same time guaranteeing that no person 
can be compelled to adhere directly or indirectly to a particular religion or to act in a 
manner contrary to his or her beliefs ... 

These protections are not limited to religious beliefs. The freedom not to believe, to 
manifest one's non-belief and to refuse to participate in religious observance is also 
protected: ... 

5" BCCA Reasons, paras. 71, 73 (AR, vol. 1, pp. 154-155). 
BCCA Reasons, para. 74 (AR, vol. 1, p. 155). 

5  Mouvement laique quebecois v. Saguenay (City), 2015 SCC 16, [2015] 2 S.C.R. 3, paras. 69-70 (Appellants' BOA, vol. 
1, tab 23). 
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In L. (S.), at para. 32, Deschamps J. pointed out that freedom of religion includes the 
freedom to have no religious beliefs whatsoever. For the purposes of the protections 
afforded by the charters, the concepts of "belief' and "religion" encompass non-belief, 
atheism and agnosticism. 

60. The Appellants take issue with the Court of Appeal's reasoning, asserting that there are 

no appropriate "others" with relevant competing rights. This assertion fails to appreciate, 

however, at least two facts. 

61. First, there is another First Nation, the Shuswap Indian Band, who also assert aboriginal 

rights and title in the area of the Proposed Resort and wish to participate in, and benefit from, 

its development. 

62. Second, the MDA was not entered into by the Minister to benefit the Crown per se, but 

in the public interest, in accordance with the governing legislation. The Appellants' position 

necessarily puts them into conflict with the interests of all others who do not share their 

particular belief system, and would derive benefit from the Minister's decision to approve the 

MDA. 

63. The Minister therefore says that the decision of the Court of Appeal should be upheld 

for the reasons expressed by that Court, and the appeal dismissed. 

Absence of Coercion or Constraint 

64. In addition, or in the alternative, and as the chambers judge found, a s. 2(a) infringement 

will only be found where what is in issue is "coercion or constraint" of religious beliefs or 

practices. 

65. As noted in Big M Drug Mart: "Freedom -of religion] can primarily be characterized by 

the absence of coercion or constraint"." The chambers judge found that following the MDA the 

Appellants would remain free to carry out their religious beliefs and practices, and that the 

"subjective loss of meaning" associated with the development absent an "associated coercion or 

constraint on conduct" could not go beyond the "trivial and substantial" threshold.57  

56  R. v. Big M Drug Mart, para. 95 (Minister's BOA, tab 16). 
57  BCSC Reasons, para. 299 (AR, vol. 1, pp. 89-90). 
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66. The decisions in Kelly Lake Cree Nation" and the American 9th  Circuit decision in Navajo 

Nation v. United States Forest Service," both of which were relied on by the chambers judge,66  

found that diminishment of subjective spiritual fulfillment or meaning does not engage religious 

freedom. The United States Supreme Court, in another decision relied on by the chambers 

judge, held as follows:61  

Whatever may be the exact line between unconstitutional prohibitions on the free 
exercise of religion and the legitimate conduct by government of its own affairs, the 
location of the line cannot depend on measuring the effects of a governmental action on 
a religious objector's spiritual development.... However much we might wish that it 
were otherwise, government simply could not operate if it were required to satisfy every 
citizen's religious needs and desires. A broad range of government activities — from 
social welfare programs to foreign aid to conservation projects — will always be 
considered essential to the spiritual well-being of some citizens, often on the basis of 
sincerely held religious beliefs. Others will find the very same activities deeply offensive, 
and perhaps incompatible with their own search for spiritual fulfillment and with the 
tenets of their religion. The First Amendment must apply to all citizens alike, and it can 
give to none of them a veto over public programs that do not prohibit the free exercise 
of religion. The Constitution does not, and courts cannot, offer to reconcile the various 
competing demands on government, many of them rooted in sincere religious belief, that 
inevitably arise in so diverse a society as ours. 

67. Although the constitutional protection offered to religious freedom in the United States 

is not identical to that offered by s. 2(a), this is a persuasive description of the principled reasons 

why government actions that are alleged to merely infringe subjective spiritual fulfillment or 

meaning, without any actual coercion or constraint on conduct, cannot engage the protection of 

freedom of religion offered by s. 2(a). 

68. This interpretation of s. 2(a) does not create a new "internal limit" on the application of 

s. 2(a), as it is consistent with existing authority from this Court. In addition to the language of 

Big M, cited earlier, the test in Ilutterian Brethren is focused on protecting "action" ("act in 

58  Kelly Lake Cree Nation v. British Columbia (Ministry of Energy & Mines), 1998 CarswellBC 2261, [1999] 3 C.N.L.R. 
126 (S.C.) (Appellants' BOA, vol. 1, tab 17). 
5" Navajo Nation v. United States Forest Service, 535 F (3d) 1058 (9°' Cir 2008), affd 556 US 1281 (2009) (Appellants' 
BOA, vol. 2, tab 61). 
60 BCSC Reasons, paras. 285-293 (AR, vol. 1, pp. 86-88). 
61  Lyng v. Northwest Indian Cemetery Protective 11SS71., 485 US 439, pp. 451-452 (Appellants' BOA, vol. 2, tab 60). 



20 

accordance with his or her religious beliefs"), not religious meaning.62  The language of the 

United States Supreme Court in Lyng echoes that of McLachlin CJ in Hutterian Brethren:63  

Freedom of religion presents a particular challenge in this respect because of the broad 
scope of the Charter guarantee. Much of the regulation of a modern state could be 
claimed by various individuals to have a more than trivial impact on a sincerely held 
religious belief. Giving effect to each of their religious claims could seriously undermine 
the universality of many regulatory programs, including the attempt to reduce abuse of 
driver's licences at issue here, to the overall detriment of the community. 

69. Although the Court of Appeal held that interference through coercion or constraint on 

conduct is not the only way to infringe s. 2(a), it failed to provide any clear examples, and the 

chambers judge correctly found that there are no examples of decisions in which s. 2(a) was 

engaged without coercion or constraint." 

70. In seeking protection for tracts of land that are linked to religious meaning, the 

Appellants are seeking to significantly expand the scope of s. 2(a). The limits at issue are 

existing limits, not new limits. The case law up to this point has not held that loss of subjective 

religious meaning is protected by s. 2(a), absent coercion or constraint. 

71. Ifs. 2(a) were interpreted in such a way as to protect meaning associated with land, this 

would introduce further subjectivity into an already highly subjective exercise. It is one thing to 

assert a traditional, sincerely held religious belief (i.e. the Grizzly Bear Spirit resides in Qat'muk 

and provides spiritual guidance). It is another thing to demand s. 2(a) protection for a recent 

interpretation of how a specific type of land development (structures with permanent 

foundations or permanent human occupation) will impact the presence of the Grizzly Bear 

Spirit. 

72. Religious meaning is fluid and subject to multiple interpretations. In this case the 

religious belief seems to be perfectly tailored to the litigation. Protecting against impact upon 

subjective religious meaning, as opposed to coercion or constraint upon religious beliefs or 

practices, would significantly expand the scope of potential s. 2(a) claims. A wide array of 

government legislation or action could be subjectively construed as impacting subjective 

"2  Hutterian. Brethren, para. 32 (Minister's BOA, tab 10). 
"" Hutterian Brethren, para. 36 (Minister's BOA, tab 10). 
"4  BCSC Reasons, para. 298 (AR, vol. r , p. 89). 
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religious meaning: examples might include laws regulating the provision of abortions, or laws 

relating to same sex marriage or the protection against discrimination on the basis of sexual 

orientation. Robert Charney cites the example of Mr. George Bothwell," whose specious claim 

to a religious belief that his photograph could not be stored digitally was only exposed as 

fraudulent because of carelessness on his part: in the absence of that carelessness, it would have 

been virtually impossible for the Divisional Court to have denied the validity of his subjective 

belief.66  

73. For these reasons, and contrary to the finding of the Court of Appeal, the chambers 

judge was correct in finding that s. 2(a) was not engaged on the facts of this case because the 

Minister's decision did not involve any coercion or constraint of the Appellants' religious beliefs 

or practices. 

Objective Interference 

74. A further difficulty for the Appellants is the necessary absence of objective evidence that 

the MDA will in fact infringe their claimed right. As Deschamps J. noted in L.(S.)., it is 

insufficient for a claimant simply to assert that their religious freedom has been infringed: 

At the stage of establishing an infringement, however, it is not enough for a person to 
say that his or her rights have been infringed. The person must prove the infringement 
on a balance of probabilities. This may of course involve any legal form of proof, but it 
must nonetheless be based on facts that can be established objectively. For example, in R. v. 
Videoflicks Ltd., the legislation required retailers who were Saturday observers to close a 
day more than Sunday observers. In Amselem, the infringement resulted from a 
prohibition against erecting any structure on the balconies of a building held in co-
ownership, while the appellants believed that their religion required them to dwell in 
their own succahs. 

It follows that when considering an infringement of freedom of religion, the question is 
not whether the person sincerely believes that a religious practice or belief has been 
infringed, but whether a religious practice or belief exists that has been infringed. The 
subjective part of the analysis is limited to establishing that there is a sincere belief that 
has a nexus with religion, including the belief in an obligation to conform to a religious 
practice. As with any other right or freedom protected by the Canadian Charter and the 
Quebec Charter, proving the infringement requires an objective analysis of the rules, 
events or acts that interfere with the exercise of the freedom. To decide otherwise would 

65  Bothwell v. Ontario (Minister of Transportation), 2005 CanLIT 1066, 24 Admin. L.R. (4th) 288 (Div. Ct.) (Minister's 

BOA, tab 4). 
66  Charney, pp. 67-59 (Minister's BOA, tab 26). 
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allow persons to conclude themselves that their rights had been infringed and thus to supplant the 
courts in this role."? -emphasis added] 

75. As noted above, the only evidence of infringement of the Appellants' rights under s. 2(a) 

in this case is the "no middle ground" position belatedly asserted in 2009 by an individual, of 

information that had hitherto been unknown to anyone else and is necessarily not verifiable in 

any kind of objective way. The chambers judge clearly found that the observance of the 

Appellants' spiritual practices has not been interfered with in any way by the MDA.°3  The 

Appellants' affiants have stated that they can pray sincerely anywhere, they have felt peaceful in 

travelling to the Qat'muk Camp (an abandoned mine site close to the proposed Resort), their 

songs and prayers will always be there, and they still have their ceremonies. They acknowledge 

that they are resilient and have experienced and adapted to many changes while remaining 

Ktunaxa."" 

76. The chambers judge also found it significant that there has already been significant 

human activity going on within the contested area: 

Before analysing the substance of this issue, let me first reiterate the context. The 
Proposed Resort area is a large tract of "wilderness" near the already protected Purcell 
Wilderness Conservancy. It includes glaciers that are currently used by a heli-ski 
operation, a 104 hectare former sawmill site, previously logged slopes, land serviced by a 
forestry access road, and a former mine site. It is used by hikers and hunters, including 
grizzly bear hunters. Both the Ktunaxa and the SIB use the area for, among other 
things, hunting, fishing, and gathering. There is provision within the MDA for ongoing 
use of the CRA by both groups. The Ktunaxa also recently used the former mine site as 
a camp. Other adjacent undeveloped Crown lands are proposed to be part of a protected 
55,000 hectare WMA. There is an existing ski resort in the vicinity. All this has 
occurred or is still occurring within the imprecisely defined area the Ktunaxa call 
Qat'muk.70  

77. Under the circumstances, the Minister submits that it is simply not possible for the 

claim of an infringement to be made out on the evidence, because there is no objective proof of 

interference with a right protected by s. 2(a). 

"7  L. (S.) c. Des Chenes (Commission scolaire), 2012 SCC 7, [2012] 1 S.C.R. 235, paras. 23-24 (Minister's BOA, tab 11). 
" BCSC Reasons, paras. 289, 297-298 (AR, vol. 1, pp. 87, 89). 
(59  Affidavit #1 of V. Finley, para. 57, (AR vol. II, tab 12, p. 19); Affidavit #1 of A. Joseph, para. 57 (AR vol. II, tab 
17, p. 58); Affidavit #1 of P. Nicholas, para. 35 (AR, vol. II, tab 16, p. 53); Affidavit #1 of H. Alpine, para. 39 (AR 
vol. II, tab 18, p. 72); Affidavit #1 of J. Pierre, paras. 31, 50 (AR, vol. II, tab 22, p. 125). 

7"  BCSC Reasons, para. 280 (AR vol. 1, p. 85). 
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Absence of Accompanying Burden 

78. Finally, Dwight Newman has suggested that it would be appropriate for the Court to 

assess particular claims for protection under s. 2(a) with reference to whether the beliefs in 

question subject the individual to burdens, as well as offering the benefit of freedom protected 

by s. 2(a): 

Looking to whether an individual's religious claims subject him or her to burdens, as 
well as any claims arising from religious freedom, is an approach that has been 
referenced in international scholarship as well, with one of its key advantages being that 
it avoids governmental adjudication on the contents of religion by looking to what 
claimants reveal through their own action.71  

79. The Minister submits that, accordingly, one appropriate measure of whether the 

Appellants have established that a s. 2(a) right is engaged is whether the right they claim — that 

is, the right to prevent any permanent human occupation of the Jumbo Valley — is accompanied 

by any burdens on them. The Minister says that it is not. In conjunction with the manner in 

which the claim was made known to the Minister, the Minister says that this is a further 

demonstration that the Appellants have failed to make out that a right protected by s. 2(a) is 

engaged by the Minister's decision. 

If this Court finds that the Court of Appeal and the chambers judge did err, the matter  
must be remitted to the Minister to carry out the required balancing.  

80. In the event that this Court finds that, contrary to the findings of the Courts below, the 

Appellants' rights under s. 2(a) are engaged by the MDA, the Appellants seek to have this 

Court perform the necessary balancing of those Charter values with the applicable statutory 

objectives. The Minister says that the Court of Appeal was correct when it agreed with the 

Appellants' position in that Court that if a breach of s. 2(a) were found "it would be necessary to 

refer the matter back to the Minister because it is for the Minister, not the [court], to 

determine the proportionate balancing of the relevant Charter value with the applicable 

statutory objectives within the relevant factual context".72  

71 D. Newman, p. 9 (Minister's BOA, tab 24). 
72 BCCA Reasons, para. 54 (AR, vol. 1, pp. 147-148). 
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81. The Appellants assert73  that "a reviewing court may substitute its own opinion for that 

of the decision-maker if there is sufficient evidence on the record to allow it to do so." They also 

assert, however, that the error committed by the Minister was a "failure to consider" their 

rights under s. 2(a).74' In such circumstances, the comments of Justice Rothstein in A.T.A. are 

apposite: 

In some cases, it may be that a reviewing court cannot adequately show deference to the 
administrative decision maker without first providing the decision maker the 
opportunity to give its own reasons for the decision. In such a case, even though there is 
an implied decision, the court may see fit to remit the issue to the tribunal to allow the 
tribunal to provide reasons. However, remitting the issue to the tribunal may undermine 
the goal of expedient and cost-efficient decision making, which often motivates the 
creation of specialized administrative tribunals in the first place. Accordingly, remitting 
the issue to the tribunal is not necessarily the appropriate option available to a court 
when it is asked to review a tribunal's implied decision on an issue that was not raised 
before the tribunal. Indeed, when a reasonable basis for the decision is apparent to the 
reviewing court, it will generally be unnecessary to remit the decision to the tribunal. 
Instead, the decision should simply be upheld as reasonable. On the other hand, a 
reviewing court should show restraint before finding that an implied decision on an issue not 
raised before the tribunal was unreasonable. It will generally be inappropriate to find that there is 
no reasonable basis for the tribunal's decision without first giving the tribunal an opportunity to 
provide one. This, of course, assumes that the Court has thought it appropriate in the 
particular circumstances to allow the issue to be raised for the first time on judicial 
review. Care must be taken not to give parties an opportunity for a second hearing 
before a tribunal as a result of their failure to raise at the first hearing all of the issues 
they ought to have raised.75  [emphasis added] 

82. No Charter-protected right is protected absolutely, and that includes the right to 

freedom of religion: "the jurisprudence establishes that freedom of religion is not absolute and 

that in any Charter analysis the competing rights of other individuals must always be taken into 

account".76  

83. Where what is challenged is legislation, the test for justification of an infringement is 

done under s. 1 by applying the Oakes test. Where, as here, what is challenged is a decision by a 

statutory decision-maker, the test is whether the decision-maker has appropriately balanced the 

7" Appellants' Factum, para. 5. 
71.  Appellants' Factum, para. 43. 
7" A.T.A. v. Alberta (Information  & Privacy Commissiono), 2011 SCC 61, [2011] 3 S.C.R. 654,, para. 55 (Minister's 
BOA, tab 1). 
76  Trinity Western University v. Law Society of Upper Canada, 2016 ONCA 518, para. 100 (Minister's BOA, tab 23). 
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Charter value with the appropriate statutory objective in all of the factual circumstances.77  The 

decision maker must assess "the impact of the relevant Charter protection [in light of the 

nature of the decision and the statutory and factual contexts,"78  which is a "highly contextual 

exercise".79  This Court has recognized that "there may be more than one proportionate outcome 

that protects Charter values as fully as possible in light of the applicable statutory objectives and 

mandate."89  On review, the question for the court is whether the decision "reflects a 

proportionate balancing of the Charter protections at play".81  

84. This particular case is one in which the Minister must balance various aspects of the 

public interest with other potentially affected First Nations and other interested parties, and it 

would be entirely inappropriate for this Court to deprive him of the opportunity to do so in the 

first instance. The long and complex history of consultation with the Ktunaxa and others, and 

the complex factual matrix within which this decision must be made, militate strongly in favour 

of allowing the Minister, and not the Court, to conduct the necessary balancing exercise in the 

first instance. 

Proportionate Balancing Leads to Dismissal of the Appeal 

85. In the alternative, if the Court accepts the Appellants' invitation to conduct the 

balancing exercise itself, the Minister says that an appropriate balancing of the rights and 

interests involved ought to lead to the dismissal of this appeal. 

86. 	In Dore, Justice Abella described the proportionality analysis as follows:82  

... the decision-maker should ask how the Charter value at issue will best be protected in 
view of the statutory objectives. This is at the core of the proportionality exercise, and 
requires the decision-maker to balance the severity of the interference of the Charter 
protection with the statutory objectives. [emphasis added] 

87. The Appellants argue that the interference is severe and that there is "no proportionate 

balance between the possible benefits of enabling the state to pursue an overly vague 'public 

77  Dore; Loyola High School v. Quebec (Attorney General), 2015 SCC 12, [2015] 1 S.C.R. 613, ("Loyola") (Appellants' 
BOA, vol. 1, tab 21). 
78  Dore, para. 57, cited in Loyola, para. 39 (Appellants' BOA, vol. 1, tab 21). 
79  Loyola, para. 41 (Appellants' BOA, vol. 1, tab 21). 
80  Loyola, para. +1 (Appellants' BOA, vol. 1, tab 21). 
81  Loyola para. 39 (Appellants' BOA, vol. 1, tab 21). 
82  DOTI', para. 56 (Appellants' BOA, vol, 1, tab 11). 
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interest' and the consequent destruction of Ktunaxa spiritual beliefs and practices." They are 

essentially arguing for a correctness standard of review, and asserting that there is only one 

right answer in this case. Dore, of course, confirms that administrative decision makers are still 

entitled to deference when Charter values are at stake, and that the proportionality test will be 

satisfied if the measure "falls within a range of reasonable alternatives".83  

88. 	Turning to the severity of the interference, there are a number of reasons why the 

interference in this case, if any, is not "severe". For example: 

a. There is no direct interference, coercion, or constraint upon religious beliefs or 

practices. Rather, the development may have an impact on the subjective meaning 

and religious value of Qat'muk to the Appellants. 

b. The Ktunaxa do not assert any specific site or defined area within Qat'muk that is 

used for religious purposes such as a meeting place, place of worship or ceremonial 

locale, therefore the actions involved in these religious practices are unconstrained 

by the Proposed Resort." 

c. The alleged interference has been significantly mitigated by accommodations that 

the MDA makes for Ktunaxa spirituality, as noted above. The redesign of the resort 

to exclude certain areas, including those that may impact grizzly bear habitat, and 

the establishment of a Wildlife Management Area provide a basis for the continued 

intellectual stewardship of the area's spirituality. The Ktunaxa will continue to have 

access to the Qat'muk area to engage in their religious and other traditional 

practices. 

d. The "no-middle ground" position was not articulated until 2009. 

e. The claim to s. 2(a) protection is weak, for the reasons set out above. 

f. The s. 2(a) claim is also weak because the protection of religious freedom offered by 

s. 2(a) is attenuated by the extent to which the claim intrudes on the public, as 

opposed to the private, sphere. The Appellants' claim extends to Crown land, and 

imposes obligations on others, including but not limited to the State, and as such is 

more "public" than "private" in nature. The Appellants seek exclusive control over 

what can reasonably be described as a public benefit. 

8"  Dore, para. 56 (Appellants' BOA, vol. 1, tab 11). 
81  BCCA Reasons, para. 62, quoting BCSC Reasons, para. 297 (AR, vol. 1, pp. 149-150). 
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89. In addition to the Court of Appeal's findings on the point," this last point may be 

illustrated by reference to existing authority from this Court. In Loyola, this Court held that 

requiring a private, Catholic high school to teach Catholicism from a neutral perspective was a 

"profound interference" with s. 2(a).86  On the other hand, in L.(S), requiring Catholic students 

to attend the same religion course that was at issue in Loyola at a public school was held not to 

even engage s. 2(a).87  

90. Similarly, in Trinity Western University, this Court held that exclusion or discrimination 

within a private institution offering an education degree did not engage s. 15. However, this 

Court held that had there been evidence of religiously grounded exclusion within the public 

school system, it would have had a disproportionate impact on competing rights.88  

91. In Chamberlain v. Surrey Schools,89  this Court held that while religious influences on the 

individuals sitting on public school boards were permissible, it was improper for religion to 

exert influence within the public sphere that would have an exclusionary impact on people who did 

not subscribe to those individuals' religious worldview (i.e. in that case, families with same-sex 

parents). 

92. The Appellants argue that the chambers judge erred in relying on the All Seasons 

Resort ("ASR") Policy in considering the statutory objectives that must be balanced against the 

Appellants' claimed right. The ASR Policy,90  however, informs what would properly qualify as a 

land disposal in the "public interest" pursuant to s. 11 of the Land Act. Indeed, the ASR Policy 

specifically references the Land Act and the Ministry of Lands, Parks and Housing Act. It is not 

controversial that government policies that guide discretionary decisions made pursuant to 

legislative grants of authority can take on a quasi-legislative character." The ASR Policy is a 

detailed and comprehensive policy guide for resort development that contains definitions, 

85  BCCA Reasons, paras. 69-70 (AR, vol. 1, pp. 153-154). 
86  Loyola, para. 67 (Appellants' BOA, vol. 1, tab 21). 
87  L.(S.) v. Des Chenes (Commission scolaire) (Minister's BOA, tab 11). 
88  Trinity Western University (SCC), paras. 36-37 (Minister's BOA, tab 22). 
86  Chamberlain v. Surrey School District No. 36, 2002 SCC 86, [2002] 4,  S.C.R. 710, paras. 19-26 and 58-59 
(Minister's BOA, tab 6). 
"" Brown Affidavit, paras. 18-24,, Ex, 59 (Minister's Record, pp. 4-5, 35-65). 
91  Dane Developments Ltd. v. British Columbia, 2015 BCSC 1663, para. 6 (citing Assh v. Canada (Attorney General), 
2006 FCA 358, paras. 38-40) (Minister's BOA, tab 7). 
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imposes obligations on government employees, and deals expressly with legal topics. It clearly 

forms part of the broader statutory framework in question. 

	

93. 	The fact that the ASR Policy is considered to be part of the statutory framework also 

addresses the Appellants' argument that the "public interest" is overly vague. The ASR Policy is 

highly detailed and prescriptive. The objectives guiding the development of an ASR include:92  

• Maintain and enhance British Columbia's competitive edge in resort development 
and expansion. 

• Provide enhanced business certainty and security. 

• Help promote new investment, economic development and job creation. 

• Minimize conflict between competing land uses. 

• Promote sustainable land use that commits to social responsibility and 
environmental stewardship. 

• Promote Aboriginal tourism/resort development opportunities. 

• Ensure an efficient and coordinated approval process with clear, well-defined and 
timely decision making. 

• Flexible to meet changing market and business conditions in a competitive 
international marketplace. 

• Promote diversification and four season use. 

	

94. 	In conclusion, the following factors are relevant to the balancing exercise that must be 

undertaken with respect to the Appellants' s. 2(a) claim: 

• The factually and legally tenuous nature of the s. 2(a) claim; 

• The myriad of statutory and policy interests implicated by the decision; 

• The Minister's detailed reference to a variety of factors in his Rationale for Decision, 

including "sacred values", economics, and environmental concerns; and 

• The significant accommodation measures that were incorporated into the MDA. 

	

95. 	The Minister says that his decision reflected a proportionate balancing of the statutory 

objectives and the Appellant's s. 2(a) Charter rights, and that it fell "within a range of possible, 

acceptable outcomes". 

92  Brown Affidavit, Ex. 59, p. 557 (Minister's Record, p. 39). 



29 

96. The Minister says that in light of the factual circumstances, as found by the chambers 

judge and relied on by the Court of Appeal, it simply cannot be that the only possible, acceptable 

outcome of the Appellants' s. 2(a) claim is that the Minister cannot enter into the MDA. 

The Court of Appeal did not err in deciding that the claimed s. 35 right had been the  
subject of appropriate consultation and accommodation.  

The framework for consultation 

97. As a matter of constitutional obligation pursuant to s. 35 of the Charter, the Crown has a 

legal duty to consult with aboriginal people where it contemplates any decision that may 

adversely impact on asserted or established aboriginal or treaty rights." 

98. This Court established the framework for the legal duty to consult in such a way as to 

avoid fettering the discretion of the Crown or statutory decision makers, and leaving open the 

particular requirements in each case." 

99. The content of the duty to consult and if appropriate, accommodate, varies with the 

circumstances. Two factors determine the appropriate scope and extent of consultation. The 

consultation required must be "proportionate to a preliminary assessment of the strength of the 

case support the existence of the asserted right and to the seriousness of the potentially adverse 

effect upon the right claimed" 96  and exists along a spectrum depending upon the inter-

relationship of these factors." 

100. As noted by the BCCA, "The controlling question in all situations is what is required to 

maintain the honour of the Crown and to effect reconciliation as to the interests at stake."" 

101. Courts may review the question of the existence of the duty, and the extent of the duty 

to consult or accommodate, on a standard of correctness to the extent that the existence or 

extent is a legal question defining a legal duty. However, the court's review as to the 

BCCA Reasons, para. '76 (AR, vol. 1, p. 155); Haida Nation paras. 16-30, 35 (Minister's BOA, tab 9); Rio Tinto 
Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650, paras. 31, 45-48, 50, 53 ("Rio Tinto") 

(Minister's BOA, tab 20). 
BCCA Reasons, para. 88, citing Haida Nation, para. 45 (AR, vol. 1, pp. 159-160). 

"5  Haida Nation, para. 39 (Minister's BOA, tab 9). 
"" Haida Nation, paras. 43-45 (Minister's BOA, tab 9). 

"7  BCCA Reasons, para. 88, citing Haida Nation, para. 45 (AR, vol. 1 pp. 159-160). 
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appropriate extent of the duty can move from correctness towards reasonableness depending on 

the extent to which the decision inextricably combines questions of fact and law."8  

Preliminary Assessment of the strength of the case supporting the existence 
of the claimed Right 

102. Section 35 recognizes and affirms the existing aboriginal rights and treaty rights of the 

aboriginal peoples of Canada. This court has stated that, "the test for identifying the aboriginal 

rights recognized and affirmed by s. 35(1) must be directed at identifying the crucial elements of 

those pre-existing distinctive societies. It must, in other words, aim at identifying the practices, 

traditions and customs central to the aboriginal societies that existed in North America prior to 

contact with the Europeans.""" Aboriginal rights must be "an element of a practice, custom or 

tradition integral to the distinctive culture of the aboriginal group claiming the right".100  

103. In characterizing such rights, this Court has directed that such activities must be 

considered at a general rather than at a specific level.lm 

104. As stated by this Court in R v. Pamajewon: 

To characterize an applicant's claim correctly, a court should consider such factors as the 
nature of the action which the applicant is claiming was done pursuant to an aboriginal right, 
the nature of the governmental regulation, statute or action being impugned, and the 
practice, custom or tradition being relied upon to establish the right." 

105. In the 2011 decision in Lax Kw'alaams, this Court noted that resolution of s. 35 claims 

calls for a measure of flexibility as details of pre-contact practices of the aboriginal group 

emerge." This direction reinforces the Court's earlier jurisprudence respecting the duty of 

consultation, which also emphasized the need for flexibility in the consultation process as new 

information comes to light.104  

"8  Haida Nation, para. 61 (Minister's BOA, tab 9). 
n Van der Peet; para. 44 (Appellants' BOA, vol. 1, tab 39). 
1 (1° Van der Peet, para. 46 (Appellants' BOA, vol. 1, tab 39). 
101  Van der Peet, paras. 52-54 (Appellants' BOA, vol. 1, tab 39). 
102  R. v. Pamajewon, [1996] 2 S.C.R, 821, 138 DLR (4111) 204, paras. 26, 27. (Minister's BOA, tab 18). 
im Lax Kw'alaams Indian Band v. Canada (Attorney General), 2011 SCC 56, [2011] 3 S.C.R. 535, para. 46 ("Lax 

Kw'alaams"), (Minister's BOA, tab 13). 
!°" See for example Haida Nation, para. 45 (Minister's BOA, tab 9). 
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106. In this respect, characterization of the aboriginal right is informed by the manner in 

which the right is claimed by the First Nation, the question as to what pre-contact practice, 

tradition or custom supports the claimed right and whether it was integral to their distinctive 

society, as well as an assessment of whether the claimed modern right is demonstrably 

connected to, and can reasonably be regarded as a continuation of the pre-contact practice,105  

107. This court has also cautioned against artificially narrowing a claimed right, tailored to 

the specific act at issue. In Mitchell v. Canada (Minister of National Revenue) this court held that 

an aboriginal right should not be characterized in the negative. In that case, the right asserted 

by the First Nation was to bring goods across the border "without having to pay any duty or 

taxes whatsoever to any Canadian government or authority". This court stated, 

Manitoba argues that the right should be characterized simply as a right to bring goods, 
without qualification. I agree. As in the fishing and hunting cases, once an existing right 
is established, any restriction on that right through the imposition of duties or taxes 
should be considered at the infringement stage: see, e.g., R. v. Adams, [1996] 3 S.C.R. 
101; Cote, supra; R. v. Nikal, [1996] 1 S.C.R. 1013; Gladstone, supra; see also R. v. Badger, 
[1996]1 S.C.R. 771. The right claimed in those cases was not the right "to fish (or 
hunt) without restriction". Similarly, here the right is not "to bring trade goods without 
having to pay duty"; properly defined, the right claimed is to bring trade goods 
simpliciter. 10" 

108. The characterization of the asserted right which the Appellants urge upon this Court to 

"exercise spiritual practices which rely on a sacred site and require its protection" 107  seeks to 

not only recognise an asserted aboriginal right as to the spiritual importance of Qat'muk, but is 

qualified to include a negative substantive aspect to the right. In accordance with Mitchell, this 

negative aspect should be addressed in the analysis of the seriousness of potential impact to the 

right by the Proposed Project. 

109. Furthermore, to accept the Appellant's characterization of the asserted right would be to 

incorporate into the right a specific accommodation: to have the area undisturbed by permanent 

overnight accommodation of humans. This court has stated that it is an overstatement of the 

scope of the duty to consult for First Nations to impose on government a specific 

accommodation, such as the denial of a third party application. Accepting the Appellant's 

105  Lax Kle,' alaams, para, 4,6 (Minister's BOA, tab 13). 

i ()" Mitchell v. Canada, paras. 20, 23 (Minister's BOA, tab 14.). 
107  Appellants' Factum, para. 81. 



32 

characterization of the asserted right would amount to incorporating a veto over the approval 

process.108  

110. Alternatively, the Appellant's characterization of the asserted right would amount to 

this particular aboriginal right being absolute, such that there would never be a circumstance 

where government could infringe the right even if it met the high threshold of justification. 

This is contrary to the principle set out by this court that s. 35 rights are not absolute.109  

Seriousness of the potential adverse effects 

111. The Court of Appeal noted that the Proposed Resort lies at the heart of "a central area of 

paramount spiritual significance: Qat'muk." The Court of Appeal acknowledged the importance 

and incidents of the right asserted. The court stated,'1° 

According to the Ktunaxa, allowing the development of the Proposed Resort within the 
area of Qat'muk would constitute a desecration, the effect of which would be to 
irreparably harm their relationship with the Grizzly Bear Spirit. If the Proposed Resort 
is constructed the Grizzly Bear Spirit will leave Qat'muk and the Ktunaxa would no 
longer receive spiritual guidance. Their rituals and songs about the Grizzly Bear Sprit 
would become meaningless. 

112. Should this Court choose to re-characterize the asserted aboriginal right, it is suggested 

that the right could be characterized, at an appropriate level of specificity, as the right of the 

Ktunaxa to continue in their aboriginal spiritual beliefs as to the sacred value of Qat'muk. As 

noted earlier, consistent with Mitchell, the effects of a proposed resort on that spiritual belief 

should be considered in the context of assessing the seriousness of impact on that right in 

considering the extent of consultation required, and the reasonableness of the proposed 

accommodations. 

113. The Court of Appeal and chambers judge correctly found that the Minister reasonably 

characterized the adverse impacts on the Appellants' asserted section 35 right, insofar as the 

impacts from development of the Proposed Resort would be "fundamentally inimical to their 

108  Beckman v. Little Salmon/ Carmacks First Nation, 2010 SCC 53, [2010] 3 S.C.R. 103, para. 14 ("Beckman") 
(Minister's BOA, tab 2). 
1°" R. v. Sparrow, [1990] 1 S.C.R. 1075, [1990] S.C.J. No. 49, para. 62 (QL) (Minister's BOA, tab 19); R. v. Nikal 
[1996] 1 S.C.R. 1013, 133 D.L.R. (4th) 658, para. 92 (Minister's BOA, tab 17). 
110  BCCA Reasons, paras. 9-40 (AR, vol. 1, p. 133). 
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belief" "1  The Court of Appeal recognized that for the Ktunaxa, "there is no way in which the 

construction of the Proposed Resort can be reconciled with their spiritual beliefs given the 

sanctity of Qat'muk".112 

The consultation undertaken on the Ktunaxa asserted spiritual rights was 
found to be adequate 

114. The process of consultation itself is to be reviewed on a standard of reasonableness."3  

As stated by this Court in Haida, at paragraph 62: 

The process itself would likely fall to be examined on a standard of reasonableness. Perfect 
satisfaction is not required; the question is whether the regulatory scheme or government 
action "viewed as a whole, accommodates the collective aboriginal right in question": 
Gladstone, supra, at para. 170. What is required is not perfection, but reasonableness. As 
stated in Nikal, supra, at para. 110, "in ... information and consultation the concept of 
reasonableness must come into play.... So long as every reasonable effort is made to inform 
and to consult, such efforts would suffice." The government is required to make reasonable 
efforts to inform and consult. This suffices to discharge the duty. 

115. During the lengthy consultation process the Appellants asserted multiple aboriginal 

rights, including the right at issue presently. 

116. The Appellants, as they argued below, here submit that because of the Minister's alleged 

error in the characterization of their asserted aboriginal right concerning the spiritual 

significance of Qat'muk, any ensuing consultation and accommodations are inadequate."1' With 

respect, the Appellants' position is inconsistent with prior decisions of this Court. In Beckman v. 

Little Salmon, despite the Yukon Government taking the position that no duty to consult arose, 

the Court assessed the adequacy of the consultation which had occurred, and found it was 

adequate in the circumstances."5  

Nevertheless, consultation was made available and did take place through the LARC 
process under the 1991 Agriculture Policy, and the ultimate question is whether what 
happened in this case (even though it was mischaracterized by the territorial 
government as a courtesy rather than as the fulfilment of a legal obligation) was 
sufficient. 

I I BCCA Reasons, para. 84 (AR, vol. 1, p. 158). 
"" BCCA Reasons, para. 10 (AR, vol. 1, p. 133). 
11" Haida Nation, para. 62 (Minister's BOA, tab 9). 

4  Appellants' Factum, para, 130. 
115  Beckman paras, 38-39 (Minister's BOA, tab 2). 
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117. The chambers judge considered how to determine the reasonableness of a consultation 

process aimed at addressing multiple asserted rights, where that process is impugned in respect 

of just one of those asserted rights. Savage, J. (as he then was) opined that, 

	where it is possible to do so, the reviewing court should first examine those parts of 
the consultation process where the specific aboriginal right at issue was directly 
addressed. After that, however, I think the court must consider the reasonableness of the 
consultation in respect of that particular Aboriginal right within the context of the 
broader consultation undertaken for the myriad of other concerns and Aboriginal rights 
asserted by the First Nation. "r 

118. While the chambers judge noted the Minister's determination on the strength of the 

Ktunaxa asserted right to preclude development was "weak", he found that the consultation 

process undertaken by the Crown was extensive. The court noted that upon the communication 

by the Ktunaxa in 2009 that "no accommodation" of the Proposed Resort was possible, a further 

three years of discussion and negotiations with the Ktunaxa followed prior to the approval of 

the MDA in 2012.117  The Court of Appeal appropriately recognized that the framework set out 

in Hazda must be inherently individualistic and flexible to reflect new information may come to 

light during the consultation process.'" 

119. The Court of Appeal references the summary of evidentiary findings by the chambers 

judge on the "further consultation process" which ensued after the "no accommodation" position 

was taken by the Ktunaxa: consultation which was directed specifically to the issue of Qat'muk 

being a sacred site.'" Upon his review of the extensive consultation record and evidence before 

the court, the chambers judge noted as follows:120  

.....In my opinion, when the focused consultation since 2009 is considered in the 
context of the extensive and broader consultation undertaken since 1991, the Minister's 
consultation in respect of the Ktunaxa's asserted spiritual claims was reasonable and 
appropriate. 

I agree with the Minister that deep consultation was undertaken in respect of this 
asserted spiritual right. I say this because I make no comment on whether the Minister 
correctly determined that the prima facie strength of claim for this asserted right is weak. 

"" BCSC Reasons, para, 227 (AR, vol. 1, p. 68). 
"7  BCSC Reasons, paras. 231, 233 (AR, vol. 1, p. 69). 
"8  BCCA Reasons, para. 88 (AR, vol. 1, pp. 159-160). 

1" BCSC Reasons, paras. 89-105 (AR, vol. 1, pp. 28-31); BCCA Reasons, para. 89 (AR, vol. 1, p.160). 
''2() BCSC Reasons, paras. 232-233 (AR, vol. 1. p. 69). 
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Rather, I find that the consultation process would also be reasonable if the prima facie 
strength of claim for this asserted right is strong. 

120. The Court of Appeal upheld the findings of the chambers judge as to the adequacy of 

consultation, finding that "...the consultation process accurately reflected the significance of the 

asserted s. 35 right to the Ktunaxa."12 I The Court of Appeal found that the consultation process 

engaged in by the Crown was "deep consultation" as defined in Haida reflecting a process that 

the Crown would follow "where a strong prima facie case for the claim is established, and the 

right and potential infringement is of high significance to the aboriginal peoples and the risk of 

non-compensable damage is high." 122  

121. The decisions below do not demonstrate any error on the part of the reviewing courts in 

the application of the framework set out in Haida Nation to assess the reasonableness of the 

consultation process. 

Accommodations made were found to be adequate 

122. The Appellants further contend in their Factum that the Court of Appeal erred by 

failing to identify accommodations to address negative impacts of the development on the 

Ktunaxa asserted right to exercise spiritual practices."123  They state that no accommodations 

were provided to "protect Ktunaxa spiritual rights."1".  With respect, this does not accurately 

reflect the findings of fact made by the chambers judge, nor the Court of Appeal. 

123. Consultation may lead to the need to accommodate for the potential adverse impacts to 

the aboriginal rights in issue.125  This Court has recognized a broad discretion by decision-

makers to harmonize competing rights and interests, balancing Aboriginal concerns reasonably 

with the potential impact of the decision on the asserted right with other societal interests, and 

1 " BCCA Reasons, para. 85 (AR, vol. 1, pp. 158-159). 
122 BCCA Reasons, para. 86 (AR, vol. 1, p. 159). 

Appellants' Factum, para. 137. 

124  Appellants' Factum, para. 133. 

125  See for example Haida Nation, para. 47. 
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to determine the appropriateness of whether and how to accommodate First Nations' claimed 

rights.' 2" 

12+. The Court of Appeal recognized that the commitment to the process :of consultation] 

does not require a duty to agree but rather "good faith efforts to understand each other's 

concerns and move to address them."127  The Court of Appeal referenced this court's decision in 

Haida Nation: 

The Court's decisions confirm this vision of accommodation...Balance and compromise 
are inherent in the notion of reconciliation. Where accommodation is required in making 
decisions that may adversely affect as yet unproven Aboriginal rights and title claims, 
the Crown must balance Aboriginal concerns reasonably with the potential impact of the 
decision on the asserted right or title and with other societal interests.128  

125. While the Ktunaxa maintain the only way to provide for the continuation of the claimed 

right is to preclude development of Qat'muk, it must be recognized that even established 

aboriginal rights protected by s. 35 are not absolute, and may be justifiably infringed. 129  Pre-

proof, as here, asserted rights do not provide aboriginal groups with a veto. As this Court has 

previously stated, 

This process does not give Aboriginal groups a veto over what can be done with land 
pending final proof of the claim. The Aboriginal "consent" spoken of in Delgamuukw is 
appropriate only in cases of established rights, and then by no means in every case. 
Rather, what is required is a process of balancing interests, of give and take."° 

126. Consultation will not be deemed as unreasonable because immitigable impacts upon 

Aboriginal or treaty rights are identified. Indeed, this court expressly contemplated the 

prospect of "non-compensable damage" and "irreparable harm" occurring as a result of 

administrative decisions, which are factors indicating the requirement for deep consultation and 

accommodation consistent with the honour of the Crown."' 

126  Haida Nation, paras. 4,9, 50 (Minister's BOA, tab 9); Taku River Tlingit First Nation v. British Columbia (Project 

Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550, paras. 2, 42 (Minister's BOA, tab 21). 
127  BCCA Reasons, para 91 citing Haida. Nation, para. 47-49 (AR, vol. 1, p. 161), 
128  BCCA Reasons, para. 91 citing Haida Nation, para. 50 (AR, vol. 1, p. 161). 
12"  Sparrow, paras. 70-75 (Minister's BOA tab 19); Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, 153 
D.L.R. (4th) 193, para. 160 (Minister's BOA, tab 8). 
15° Haida Nation, para. 48 (Minister's BOA, tab 9). 
1"' Haida Nation, paras. 45, 47 (Minister's BOA, tab 9). 
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127. The Court of Appeal found numerous accommodations were provided to Ktunaxa with 

respect to their asserted aboriginal rights as a result of the consultation undertaken. In 

particular, the court referenced specific accommodations that were directed to their assertions of 

rights to the spiritual beliefs concerning Qat'muk. The Court of Appeal reviewed the chambers 

judge's discussion of the various accommodations provided to the Ktunaxa directed to the 

asserted spiritual rights including; 

• that the Master plan removed from the Controlled Recreation Area (CRA) the lower 

Jumbo Creek area that has been perceived as having greater visitation potential from 

grizzly bears, 

• that the developer will be required to provide for the continuing use by the Ktunaxa of 

portions of the CRA for the practice of traditional activities, and 

• pursuit of the establishment of a Wildlife Management Area ("WMA")with an invitation 

to the Ktunaxa to engage on the development and implementation of the WMA 

objectives. I" 

128. They further endorse the explicit finding by the chambers judge that the Minister had 

acted in good faith throughout the consultation process."" The Court of Appeal found no error 

on the part of the chambers judge in his assessment that the process of consultation and 

accommodation offered by the Ministry met the reasonableness standard. 1" 

129. As with the appropriate remedy in relation to the section 2(a) Charter right, in 

considering the outcomes of consultation with respect to rights recognized under s. 35 of the 

Constitution, 

..... Where accommodation is required in making decisions that may adversely affect as 
yet unproven Aboriginal rights and title claims, the Crown must balance Aboriginal 
concerns reasonably with the potential impact of the decision on the asserted right or 
title and with other societal interests."' 

13'2  BCCA Reasons, paras. 21, 89, 91, 92 (AR, vol. 1, pp 136-137, 160-163); BCSC Reasons paras. 234-2+5 (AR, vol. 
1, pp. 70-76). 
"3" BCCA Reasons, para. 93 (AR, vol. 1, p. 163). 
1"4.  BCCA Reasons, paras. 92-93 (AR, vol. 1, pp 161-163). 
"5  Hai da Nation, para. 50 (Minister's BOA, tab 9). 
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130. The Minister submits that the Appellants have failed to establish any error in the factual 

findings or legal analysis by the Court of Appeal in respect of the adequacy of consultation and 

accommodation of the Appellants' asserted spiritual rights and respectfully ask that this appeal 

be dismissed. 

131. In the alternative, should this court determine that the Court below erred in finding the 

Crown appropriately consulted and accommodated the Appellants with respect to their asserted 

aboriginal rights, the Minister respectfully submits that the appropriate course would be to 

remit this matter for further consultation, and subsequent determination by the Minister, in 

accordance with this court's framework set out in Haida Nation. 

132. This court has previously recognized the central role of the statutory decision maker in 

this process. As noted in Beckman, it is the role of statutory decision-makers to weigh the 

various interests at stake and undertake the appropriate balancing of aboriginal interests.136  

Somebody has to bring consultation to an end and to weigh up the respective interests, 
having in mind the Yukon public policy favouring agricultural development where the 
rigorous climate of the Yukon permits. The Director is the person with the delegated 
authority to make the decision whether to approve a grant of land already surrendered 
by the First Nation. The purpose of the consultation was to ensure that the Director's 
decision was properly informed. 

Whether or not a court would have reached a different conclusion on the facts is not 
relevant. The decision to approve or not to approve the grant was given by the 
Legislature to the Minister who, in the usual way, delegated the authority to the 
Director. His disposition was not unreasonable.137  

"6  Beckman, paras. 82- 88 (Minister's BOA, tab 2). 

"7  Beckman, paras. 84, 88 (Minister's BOA, tab 2). 
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Part IV: Costs 

133. The Minister asks that no costs be awarded either for or against him. 

Part V: Order Sought 

The Minister seeks an order dismissing the appeal. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated at Victoria, B.C., this 	day of September, 201 

Jonath  

4.4 

Erin is .4Pe1:1111PoTi ns el for the Minister 

ner Counsel for the inister 
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