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PART I: OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. The applicant seeks to prevent development of an area of Crown land in British Columbia 

by asserting that any development will interfere with both its rights under s. 35 of the Constitution 

Act, 1982 and the rights of its members under s. 2(a) of the Canadian Charter of Rights and Freedoms. 

2. The applicant argues that the only option open to the respondent Minister in the face of 

these asserted rights is to prevent any development within that area of land. This argument is 

inconsistent with the well-established principles governing adjudication of rights under both s. 35 

ands. 2(a). 

3. On this application, the applicant identifies four questions that it says are of national 

importance, but the respondent Minister says that none of those questions actually arise on the 

facts of this appeal. 

B. Statement of Facts 

4. The applicant has set out a version of the facts that relies heavily on the applicant's affidavit 

evidence, rather than findings of fact by the courts below, and fails to include facts that are central 

to the issues that the applicant asserts are raised in this application. 

5. The applicant represents the Ktunaxa, an aboriginal people within the meaning of s. 35 of 

the Constitution Act, 1982. Their traditional territory includes parts of southeastern British 

Columbia, southwestern Alberta, Montana, Washington, and Idaho. 1 

6. On 20 March 2012, as the culmination of a series of reviews and consultation that began in 

1991, the Minister approved a Master Development Agreement ("MDA") with the respondent 

Glacier Resorts Ltd. ("Glacier"). The MDA permits Glacier to construct a ski resort in the Upper 

Jumbo Valley, 55 km west of Invermere and 36 km west of the existing Panorama ski resort.2 

1 BCSC Reasons for Decision, para. 2, [Application for Leave, p. 9] 
~ BCSC Reasons for Decision, paras. 3-9. [Application for Leave, pp. 9-11] 
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7. The land on which the resort is proposed to be constructed lies within the Ktunaxa's 

claimed traditional territory. It also lies within the claimed traditional territory of the Shuswap 

Indian Band, another aboriginal people. The Minister has made a finding that the Ktunaxa claim 

of aboriginal title is weak: that determination is not in issue in this litigation.3 Rather, what is in 

issue is an allegation by the applicant that the Minister failed to adequately consult and 

accommodate one of many claimed aboriginal rights. 4 

8. The Shuswap Indian Band, unlike the Ktunaxa, is supportive of the development of the 

resort by Glacier.5 

9. The applicant asserts that if the resort is constructed, "key Ktunaxa religious practices 

involving and dependent upon Grizzly Bear Spirit will be of no purpose, value or efficacy". 6 The 

chambers judge, however, found as a fact that this assertion was not made until the review and 

consultation process had been under way for almost 20 years, and the Ktunaxa had participated in 

four reviews without taking the position that development of the resort was fundamentally 

incompatible with their spiritual beliefs. 7 

10. The chambers judge specifically held as follows: 8 

Further, when the Ktunaxa did say that no accommodation of the Proposed Resort is 
possible, it seems that their position was based on the epiphanial reflection of one elder 
which arose in 2004 but was only communicated to third parties in 2009. The specific 
belief was not widely held among the Ktunaxa. 

11. The applicants assert9 that the chambers judge "agreed that a First Nation should not be 

penalized for continuing to negotiate rather than initiating legal challenges at each available 

3 BCSC Reasons for Decision, paras. 14, 20, 30, 172, 212 [Application for Leave, pp. 12-66] 
4 BCSC Reasons for Decision, paras. 13, 226 [Application for Leave, pp. 12-70] 
5 BCSC Reasons for Decision, para. 20 [Application for Leave, p. 13] 
6 Application, p. 171, para. 13. 
7 BCSC Reasons for Decision, paras. 207-208, 210, 228 [Application for Leave, pp. 64, 65, 70] 
8 BCSC Reasons for Decision, para. 230 [Application for Leave, p. 71] 
9 Application, p. 174, para. 25. 
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opportunity". This statement, however, was made in the context of a paragraph in which the 

chambers judge went on to say: 10 

The commendable resolve to negotiate rather than litigate does not, however, absolve a First 
Nation from articulating early in negotiations the specific basis on which they oppose any 
particular project. Identifying the asserted Aboriginal right and the basis of the concern 
guide the whole process of consultation and accommodation. This specifically involves 
identifying what particular aspect of the contemplated Crown conduct infringes the 
Aboriginal right and why does it do so. Only by addressing these questions early on in 
negotiations can the process of consultation and accommodation properly achieve the 
salutary goal of reconciliation. 

a) The Minister's Decision 

12. The Minister's decision reviewed all of the relevant factors, and incorporated the reasoning 

set out in a 70-page Consultation/ Accommodation Summary. 11 

b) The British Columbia Supreme Court Decision 

13. Before the chambers judge, the applicant sought a declaration that the Minister's decision 

to approve the MDA was a violation of the Ktunaxa's rights under s. 2(a) of the Charter. 12 

14. The applicant did not seek a declaration that the Minister had fail.ed to consider the Ktunaxa's 

rights under s. 2(a). Rather, the applicant invited the chambers judge to decide whether those 

rights had been breached. 13 

15. The applicant asserts14 that the chambers judge found as a fact that" ... it is the spiritual 

meaning of Qat'muk that is essential to Ktunaxa religion and spirituality. More specifically, it is the 

continuing presence of the Grizzly Bear Spirit, whose home is in Qat'muk, which is of critical 

10 BCSC Reasons for Decision, para. 210 [Application for Leave, p. 65, 66] 
11 BCSC Reasons for Decision, para. 106, Schedule "F" [Application for Leave, pp. 33 and Schedule Fat 121-124] 
12 BCSC Reasons for Decision, para. 28 [Application for Leave, p. 16] 
13 BCCA Reasons for Decision, para. 54 [Application for Leave, p. 22] 
14 Application, p. 175, para. 30. 



4 

importance to their religious rituals and ceremonies." In fact, in the passage cited the chambers 

judge was reciting the applicant's position, rather than making a finding of fact. 15 

16. While the chambers judge did accept that the Ktunaxa asserted a sincere spiritual belief 

that has a clear nexus with religion (as did the Court of Appeal), he was clearly skeptical about the 

assertion that their religious rituals and ceremonies would be deprived of all meaning by the 

construction of the proposed resort. 16 

The Proposed Resort area was first identified as suitable for an all season ski resort as early 
as 1991. The assertion that no accommodation was possible first surfaced in mid-2009. The 
Ktunaxa argue that they advised the Minister of the sacred values in the Jumbo Valley as 
early as 1991, but acknowledge that the "no middle ground" position was only articulated 
from mid-2009 onwards. 

The evidence discloses that the Ktunaxa are secretive in their spiritual beliefs. However, 
there is no evidence that the specific belief at issue here, namely that a development in the 
nature of the Proposed Resort is fundamentally inimical to Ktunaxa religion, is one which 
was not revealed earlier because of secrecy concerns. In other words, the spiritual belief on 
which the "no middle ground" position is based is of recent understanding rather than 
being a longstanding belief that was kept secret. This belief is first explained in the affidavit 
of a single knowledge holder. The ancillary affidavits do not suggest that this position stems 
from concerns or teachings learned from any other knowledge holders. Even in the extrinsic 
expert evidence that was not before the Minister, much of which I do not admit, there is no 
suggestion that the "no middle ground" position reflects a specific belief of ancient or 
earlier origins .... 

In my opinion, the aspect of the Proposed Resort that most offends the Ktunaxa, i.e. 
building construction and permanent human habitation, is fundamental to the basic 
concept of the Proposed Resort. If this was truly the Ktunaxa' s extant belief at the time, it is 
hard to understand how they could have participated in any of the land development 
processes without bringing this basis for their opposition to the Minister's attention. 
Though the Ktunaxa argue that their opposition to the Proposed Resort has been consistent 
since the beginning, the 2009 assertion that no accommodation is possible and the reason 
for that position is in significant contrast to their earlier willingness to explore possible 
accommodation. As I have said, it appears to be based on events that transpired in 2004 but 
were only communicated to the Minister in 2009. 

15 BCSC Reasons for Decision, para. 110 [Application for Leave, p. 34) 
16 BCSC Reasons for Decision, paras. 240, 241, 316 [Application for Leave, pp. 77, 95) 
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17. The chambers judge concluded that the Minister's approval of the MDA did not infringe 

the s. 2(a) rights of the Ktunaxa, because it did not involve any coercion of the Ktunaxa or place 

any constraints on their ability to continue to engage in their religious practices. 17 

18. He then went on to find, in the alternative, that if theirs. 2(a) rights were engaged by the 

Minister's decision, his decision had reasonably balanced those rights with the statutory objectives 

guiding his decision. 18 

19. The applicant also sought to set aside the Minister's decision on the basis that the Minister 

had failed to discharge the Crown's duty to consult and, where possible, accommodate rights 

claimed under s. 35 of the Constitution Act, 1982. 

20. The chambers judge identified the right being asserted as "the right to 'exercise a spiritual 

practice which by its nature requires the protection of a sacred site'." 19 

21. The chambers judge reviewed the lengthy and intense consultation process that had been 

undertaken by the Minister with respect to the asserted right - and a "myTiad" of other concerns 

and asserted rights20 
- and found that "the Minister's consultation in respect of the Ktunaxa's 

asserted spiritual claims was reasonable and appropriate".21 

22. The chambers judge then reviewed the "many changes that were made to the specifications 

for the Proposed Resort in response to the Ktunaxa's concerns."22 He noted that it was only very 

late in the day that the applicant asserted that no development at all was compatible with the 

Ktunaxa's claimed right, and concluded:23 

I cannot agree with the Ktunaxa that the record discloses a "cavalier attitude" or "complete 
disregard" to the Ktunaxa's spiritual and/or religious concerns. Although the Ktunaxa 
adduce various criticisms of the process, in my opinion, viewed globally, the record before 
me reveals a record of meetings, exchanges, and accommodation offers that amounts to a 

17 BCSC Reasons for Decision, paras. 275-299 [Application for Leave, pp. 86, 91-92] 
18 BCSC Reasons for Decision, paras. 300-323, 326 [Application for Leave, pp. 92-97, 98] 
19 BCSC Reasons for Decision, paras. 17 5, 222 [Application for Leave, pp. 52, 69] 
20 BCSC Reasons for Decision, para. 225 {Application for Leave, p. 70] 
21 BCSC Reasons for Decision, para. 232 [Application for Leave, p. 71] 
22 BCSC Reasons for Decision, paras. 238-239 [Application for Leave, p. 74] 
23 BCSC Reasons for Decision, para. 245 [Application for Leave, p. 78] 
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reasonable process of consultation and accommodation between the Minister and the 
Ktunaxa, even if not necessarily regarded as such by the Proponent, Glacier Resorts, whose 
involvement from proposal to final approval has spanned 21 years. In my opinion the 
accommodations offered fall within a range of reasonable responses which upholds the 
honour of the Crown and satisfied the Crown's duty to consult and accommodate the 
Ktunaxa's asserted Aboriginal rights. 

c) The British Columbia Court of Appeal Decision 

23. At the Court of Appeal, the applicant asserted that the chambers judge had erred by, first, 

addressing the substance of their claimed s. 2(a) right notwithstanding that the Minister had not 

done so, and second, finding that the Minister's decision did not infringes. 2(a). 

24. The Court of Appeal held that the chambers judge had correctly considered whether s. 2(a) 

was engaged:24 

The Ktunaxa maintain the chambers judge was wrong in saying that the Minister had 
considered the substance of their claimed s. 2(a) right, but, while this may be so, it is of 
little import. As previously discussed the issue as to whether the Minister, in approving the 
MDA, breached the Ktunaxa's s. 2(a) rights is a constitutional question that must be 
determined on a correctness standard. In the hearing below, all of the parties invited the 
chambers judge to determine the issue. In the circumstances, it matters not how the 
Minister would have decided the question. The question is whether the chambers judge 
decided the question correctly. If he was correct in finding that the Ktunaxa' s s. 2(a) rights 
were not breached then that is the end of the matter and there is no need to go on to the 
second stage of the analysis (and determine whether the decision reflects a proportionate 
balancing of the Charter protections). 

25. The Court of Appeal then went on to consider whether s. 2(a) was indeed engaged by the 

Minister's decision, and held that it was not. The Court held that the chambers judge had taken 

too narrow an approach in defining the scope of s. 2(a), in finding that the presence of coercion on 

constraint on individual conduct was a necessary precondition to a finding that s. 2(a) had been 

. f. d 15 m nnge .-

24 BCCA Reasons for Decision, para. 54 [Application for Leave, pp. 149-150] 
25 BCCA Reasons for Decision, para. 63 [Application for Leave, pp. 152-153] 
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26. The Court of Appeal went on, however, to find that s. 2(a) could not be engaged because 

the Ktunaxa sought to restrain the otherwise lawful actions of people who did not share their 

particular belief system:26 

In this case, the Ktunaxa derive subjective spiritual meaning from, and submit that the 
vitality of their religious community as a whole depends on, a requirement imposing 
constraints on people who do not share that same religious belief. It is not, in my view, 
consonant with the underpinning principles of the Charter to say that a group, in asserting a 
protected right under s. 2(a) that implicates the vitality of their religious community, is then 
capable of restraining and restricting the behaviour of others who do not share that belief 
in the name of preserving subjective religious meaning. 

In my view, in this case, s. 2(a) does not apply to protect the vitality of religious 
communities where the vitality of the community is predicated on the assertion by a 
religious group that, to preserve the communal dimension of its religious beliefs, others are 
required to act or refrain from acting and behave in a manner consistent with a belief that 
they do not share. 

27. With respect to s. 35, the applicant asserted in the Court of Appeal that the chambers 

judge had erred in holding that the Minister had engaged in deep consultation, and erred in 

finding that the asserted right was accommodated.27 

28. The Court of Appeal noted that the applicant claimed the Minister had "erred in law by 

narrowly characterizing the potential Aboriginal right as 'a right to preclude permanent 

development' rather than as a right to 'exercise spiritual practices which rely on a sacred site and 

require its protection'." 28 The Court dismissed this argument, holding that the Minister (and the 

chambers judge) "properly considered the scope of the s. 35 right by focusing on the effects of the 

state action on the general Aboriginal right". 29 The Court held:30 

In this case, the "adverse impacts flowing from the specific Crown proposal at issue" 
concerns the spiritual consequences that follow from permitting development of the 
Proposed Resort in the Qat'rnuk area. In the Qat'muk declaration, this is the adverse 
impact that the Ktunaxa describe: 

26 BCCA Reasons for Decision, paras. 73.74 [Application for Leave, p. 157] 
27 BCCA Reasons for Decision, para. 43 [Application for Leave, p. 145] 
28 BCCA Reasons for Decision, para. 81 [Application for Leave, p. 159] 
"
9 BCCA Reasons for Decision, para. 82 [Application for Leave, pp. 159-160] 

30 BCCA Reasons for Decision, paras. 83-84 [Application for Leave, p. 160] 
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The refuge and buffer areas will not be shared with those who engage in activities 
that harm or appropriate the spiritual nature of the area. These activities include, 
but are not limited to: 

• The construction of buildings or structures with permanent foundations; 
• Permanent occupation of residences 
To further safeguard spiritual values, no disturbances or alteration of the ground 
will be permitted within the refuge area. 

In my view, the Minister reasonably characterized the above adverse impact on the s. 35 
right as concerning the impact of development of the Proposed Resort on the Ktunaxa and, 
in particular, as a claim that development in the Qat'muk area was fundamentally inimical 
to their belief. 

29. The Court of Appeal upheld the chambers judge's finding that the Minister's consultation 

and accommodation with respect to the Ktunaxa's asserted s. 35 right were both reasonable.31 

31 BCCA Reasons for Decision, para. 93 [Application for Leave, p. 165] 
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PART II: QUESTIONS IN ISSUE 

30. The applicant has identified four questions that it says are raised by the proposed appeal: 

(a) ls it legally correct for an administrative decision maker to consider only an asserted 

s. 35 aboriginal right and not as. 2(a) right when both are raised in relation to an 

impugned state action? 

(b) Is it legally correct to cast a claimant seeking protection pursuant to Charter s. 2(a) as 

imposing its religious beliefs on the state rather than seeking protection of its 

religious practices and beliefs from state-sanctioned interference? 

(c) Is there an automatic limit on the s. 2(a) right such that a government decision that 

renders a practice devoid of its religious nature can never exceed the "more than 

trivial or insubstantial" threshold required for a s. 2(a) infringement? 

(d) How should courts and administrative decision makers characterize an asserted 

aboriginal right to exercise spiritual practices, and is the BCCA's reliance on the 

effects of the state action the correct way to define an asserted s. 35 right? 

31. The respondent Minister says that none of these questions raise any legal issues that are of 

public or national importance. The first question is one to which there is only one possible answer, 

based on settled authority. The other three do not actually arise on the facts of this appeal. 
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PART Ill: STATEMENT OF ARGUMENT 

A. The Courts Below Answered the Correct Question 

32. The first question the applicant raises is: "Is it legally correct for an administrative decision 

maker to consider only an asserted s. 35 aboriginal right and not a s. 2(a) right when both are 

raised in relation to an impugned state action?" 

33. The applicant, in effect, asserts that if an administrative decision maker does not consider a 

Charter issue, its decision is ipso facto unsustainable or "legally incorrect". This is simply wrong. 

34. The courts below answered the correct question: whether or not the respondent Minister 

considered the asserted s. 2(a) right, was that right engaged on the facts? If, as both courts below 

found, it was not, then the respondent Minister has committed no error. 

35. The approach followed by the courts below is exactly the same approach followed by this 

Court recently in Loyola.32 In that case the Minister had not expressly considered the appellant's 

s. 2(a) rights in coming to her decision. The result was not a finding that the Minister's decision 

was ipso facto unreasonable or, in the applicant's terminology, "legally incorrect": instead, this 

Court considered and answered the question of whether or not the Minister's decision engaged the 

asserted rights, and on finding that it did, considered and answered the question of whether it 

violated those rights. 

36. The question raised by the applicant is one to which, on the authorities, there is only one 

possible answer, and as such it fails to raise an issue of public or national importance. 

B. The Court of Appeal Did Not Incorrectly Frame the Applicant's Claim 

3 7. The second question the applicant raises is "Is it legally correct to cast a claimant seeking 

protection pursuant to Charters. 2(a) as imposing its religious beliefs on the state rather than 

seeking protection of its religious practices and beliefs from state-sanctioned interference?" 

32 Loyola High School v. Quebec (Attorney General), 2015 SCC 12. 
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38. This question is an artificial one that does not arise on the facts of this case. It 

mischaracterizes what the Court of Appeal actually did. 

39. What the Court of Appeal actually held was that the protection afforded bys. 2(a) does not 

extend to beliefs or practices that require other people to behave, or refrain from behaving, in a 

certain way:33 

The Ktunaxa derive subjective meaning from a practice that requires others, including but 
not limited to the state as a whole, to refrain from the development of the Jumbo Valley area 
they have identified as Qat'muk. Notionally, the Ktunaxa have a relationship with Grizzly 
Bear Spirit central to their belief that is predicated on the observance of several customs. 
One of these customs, which is framed in negative terms ("do not") rather than in positive 
terms ("do"), must be performed by all people, of every faith and creed. This custom is what 
the Minister, in its submissions, terms the "stewardship" of the Qat'muk area. In essence, 
the Ktunaxa submit that s. 2(a) includes within its ambit the freedom to, on the basis of an 
asserted religious belief, control (or at least modify) the behaviour of others on their own 
property, so as to preserve, to the fullest extent possible, the vitality of their religious 
community. The issue is whether, on the authority of Loyola, a breach of s. 2(a) is then 
established .... 

In this case, the Ktunaxa derive subjective spiritual meaning from, and submit that the 
vitality of their religious community as a whole depends on, a requirement imposing 
constraints on people who do not share that same religious belief. It is not, in my view, 
consonant with the underpinning principles of the Charter to say that a group, in asserting 
a protected right under s. 2(a) that implicates the vitality of their religious community, is 
then capable of restraining and restricting the behaviour of others who do not share that belief 
in the name of preserving subjective religious meaning. 

In my view, in this case, s. 2(a) does not apply to protect the vitality of religious 
communities where the vitality of the community is predicated on the assertion by a 
religious group that, to preserve the communal dimension of its religious beliefs, others are 
required to act or refrain from acting and behave in a manner consistent with a belief that 
they do not share. [emphasis added} 

40. It must be remembered that although this case involves judicial review of a decision by the 

respondent Minister, what the Minister was deciding was whether a non-state actor (the respondent 

33 BCCA Reasons for Decision, paras. 71, 73-74 [Application for Leave, pp. 156, 157] 
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Glacier Resorts) could be allowed to develop a ski resort on Crown land. It is the ability of that 

person to pursue a lawful activity on Crown land that the applicant is seeking to restrain. 

41. The applicant asserts that the Court of Appeal's decision "opens the possibility for other 

courts to deny the existence of a claimant's s. 2(a) right on the basis that its protection could, 

theoretically, impact others". But that is exactly what this Court has already done, in the very 

passage cited by the applicant in support of its assertion:34 

In this respect, it should be emphasized that not every action will become summarily 
unassailable and receive automatic protection under the banner of freedom of religion. No 
right, including freedom of religion, is absolute .... 

Freedom of religion, as outlined above, quite appropriately reflects a broad and expansive 
approach to religious freedom under both the Quebec Charter and the Canadian Charter 

and should not be prematurely narrowly construed. However, our jurisprudence does not 
allow individuals to do absolutely anything in the name of that freedom. Even if 
individuals demonstrate that they sincerely believe in the religious essence of an action, for 
example, that a particular practice will subjectively engender a genuine connection with the 
divine or with the subject or object of their faith, and even if they successfully demonstrate 
non-trivial or non-insubstantial interference with that practice, they will still have to 
consider how the exercise of their right impacts upon the rights of others in the context of 
the competing rights of private individuals. Conduct which would potentially cause harm to or 

interference with the rights of others would not automatically be protected. The ultimate protection 
of any particular Charter right must be measured in relation to other rights and with a view 
to the underlying context in which the apparent conflict arises. [emphasis added] 

42. The applicant asserts that the Court of Appeal's reasoning is a "novel interpretation of the 

Charter jurisprudence," and cites two earlier decisions that it says provide "examples of how Charter 

s. 2(a) can impact land use decisions". The decision it cites, however, demonstrates the contrary: 

that the courts have not allowed s. 2(a) rights to impact land use decisions. In Residents for 

Sustainable Development, the Ontario Divisional Court upheld the finding of the Ontario Municipal 

Board that '"freedom of religion does not extend to protect religious practices that could be 

H Syndicat Northcresr c. Amselem, 2004 SCC 47 at paras. 61-62. 
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affected by the mere presence of a nearby land use (or a particular user).' Otherwise, there would, 

in effect, be a 'zone of exclusivity' created that would limit a lawful use of neighbouring land."35 

43. In the other case cited by the applicant, the majority of this Court did not address s. 2(a) at 

all, and the minority on whose reasons the applicant relies held that if the municipality's zoning 

decisions had had the effect of preventing the applicant Jehovah's Witnesses from establishing a 

place of worship anywhere in the municipality, then the municipality could not have been compelled 

to make any particular land available for them to use. Rather, the municipality would have been 

entitled (and obliged) to balance the s. 2(a) rights of the applicants with all other relevant factors in 

determining which land to make available: 36 

The purpose of zoning by-laws is to organize a municipality's territory so as to protect 
citizens' interests and maintain order. They must be drafted in light of a large number of 
factors, and it is ordinarily only those with political power who are in a position to measure 
the impact of those factors. It would therefore have been up to the municipality to 
determine the zone where the appellants could establish their place of worship. In so doing, 
the respondent would have had to take into account the restrictions resulting from the 
regional development plans established by the regional county municipality pursuant to the 
Act respecting land use planning and development. 

44. Thus the issue that the applicant proposes to argue does not arise from the reasons of the 

Court of Appeal, and is not in any event supported by the authorities cited by the applicant. It does 

not raise an issue of public or national importance. 

C. The Applicant Mischaracterises the "Internal Limit" 

45. The applicant's third question is: "Is there an automatic limit on the s. 2(a) right such that 

a government decision that renders a practice devoid of its religious nature can never exceed the 

"more than trivial or insubstantial" threshold required for a s. 2(a) infringement?" 

46. The applicant asserts that that the chambers judge erred in law by imposing an "internal 

limit" on s. 2(a) rights, and that the Court of Appeal erred by not specifically correcting that error. 

35 Residents for Sustainable Development in Guelph v. 6 & 7 Developments Ltd., 2005 CarswellOnt 8298, 133 C.R.R. (2d) 
205 at para. 17 (Div. Ct.). 
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The applicant, however, has mischaracterized both the chambers judge's decision and the Court of 

Appeal's. 

4 7. The chambers judge held as follows:37 

In my opinion, constitutional protection of freedom of religion does not extend to 
restricting the otherwise lawful use of land, on the basis that such action would result in a 
loss of meaning to religious practices carried out elsewhere. That is, the otherwise lawful 
use of land by others is not a form of coercion or a constraint on freedom of religion which 
s. 2(a) of the Charter protects .... 

To put the matter in the language of the test for the infringement of s. 2(a), as articulated 
in Hutterian Brethren, where the otherwise lawful use of land is asserted to cause the loss of 
meaning to or fulfillment from religious practices carried out elsewhere, the interference 
cannot exceed the threshold of being beyond "trivial or insubstantial". The infringement of 
s. 2(a) must be established based on facts that can be established and determined 
objectively: S.L. at para. 23. I do not think a subjective loss of meaning without some 
associated coercion or constraint on conduct can meet that required threshold. 

48. The applicant initially describes this as a finding by the chambers judge that "a government 

decision that renders a practice devoid of its religious nature can never exceed the 'more than 

trivial or substantial' threshold required to demonstrate a s. 2(a) infringement when the practice is 

carried out away from but is dependent upon a sacred site."38 This is an inaccurate characterization, 

because it ignores the fact that the chambers judge carefully restricted his finding to "the otherwise 

lawful use of land" that is alleged to have an effect on practices carried out elsewhere. 

49. The applicant goes on, however, to mischaracterize the chambers judge's decision much 

more egregiously later in its submissions: 

• " ... the effect [of the Court of Appeal's reasoning] is the same: a loss of 'subjective 

religious meaning' can never rise to the 'more than trivial or insubstantial' level"; 39 

36 Congregation des temoins de Jehovah de St-Jerome-Lafontaine c. Lafontaine (Municipalite), 2004 SCC 48 at para. 81. 
37 BCSC Reasons, paras. 296, 299 [Application for Leave, pp. 91-92] 
38 Application, p. 181, para. 59. 
39 Application, p. 182, para. 60. 
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• "Discarding 'subjective spiritual meaning' as something that cannot rise above the 

'trivial and insubstantial' test and is therefore outside the purview of s. 2(a) is contrary 

to this Court's repeated directives .... ".40 

50. The applicant's argument is therefore premised on an inaccurate characterization of the 

chambers judge's decision. The chambers judge did not find that "a government decision that 

renders a practice devoid of its religious nature can never exceed the "more than trivial or 

insubstantial" threshold". 

51. The applicant's argument is also, however, premised on an inaccurate characterization of 

the Court of Appeal's decision. The Court of Appeal held that the chambers judge had erred by 

holding thats. 2(a) could only be infringed by "coercion or constraint on individual conduct".41 

Thus, the chambers judge's finding cited above, which was premised on the fact that the behaviour 

in question "is not a form of coercion or a constraint on the freedom of religion," falls away, 

because the essential legal foundation does not exist. To assert that the chambers judge's reasoning 

could be relied on by anyone else in future as an authoritative statement of the law is to 

misunderstand the effect of the Court of Appeal's reasons. 

52. Thus the applicant's third alleged issue does not actually arise on the facts of this case, and 

cannot form the basis for granting leave to appeal the Court of Appeal's decision. It does not raise 

an issue of public or national importance. 

D. The Court of Appeal Correctly Characterized the Claimed Section 35 Right 

53. The applicant phrases its final question as follows: "How should courts and administrative 

decision makers characterize an asserted aboriginal right to exercise spiritual practices, and is the 

BCCA's reliance on the effects of the state action the correct way to define an asserted s. 35 right?" 

54. The applicant's question is premised both on an inaccurate characterization of the 

applicable law, and on an inaccurate characterization of the facts. 

40 Application, p. 183, para. 67. 
4

t BCCA Reasons for Decision, para. 63 [Application for Leave, p. 152-153] 
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55. The applicant asserts that this Court "in Rio Tinto only considered the effects of the Crown 

conduct to determine the scope of consultation required".42 

56. This is not accurate. The comments from Rio Tinto to which the Court of Appeal referred 

were the basis for this Court deciding whether or not a duty to consult was triggered at all: if there 

would not be any effect on a claimed s. 35 right flowing from the state action in issue, then no duty 

to consult would be triggered. 43 

57. The applicant asserts44 that "effects of Crown actions are not involved" in the process of 

determining what aboriginal right is being claimed. In Mitchen, however, this Court stated:45 

In Van der Peet ... at p. 53, the majority of this Court provided three factors that should 
guide a court's characterization of a claimed aboriginal right: (1) the nature of the action 
which the applicant is claiming was done pursuant to an aboriginal right; (2) the nature of 

the governmental legislation or action alleged to infringe the right, i.e. the conflict between the claim 

and the Limitation; and (3) the ancestral traditions and practices relied upon to establish the 
right. The right claimed must be characterized in context and not distorted to fit the 
desired result. It must be neither artificially broadened nor narrowed. An overly narrow 
characterization risks the dismissal of valid claims and an overly broad characterization risks 
distorting the right by neglecting the specific culture and history of the claimant's society .... 
[emphasis added] 

58. The applicant's theory as to how an aboriginal right is determined46 was rejected by this 

Court in Lax Kw'alaams.47 

59. Thus, the applicant's argument that the Court of Appeal erred is premised on an inaccurate 

description of the applicable law. 

60. Furthermore, the applicant's argument is also premised on a mischaracterization of what 

the courts below actually decided. 

42 Notice of Application, p. 186, para. 79. 
43 Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), 2010 SCC 43 at paras. 39-54 ("Rio Tinto"). 
44 Application, p. 186, para. 80. 
45 Mitchell v. Minister of National Revenue, 2001SCC33 at para. 15. 
46 Application, p. 186, paras. 80-81. 
47 Lax Kw'alaams Indian Band v. Canada (Attorney General), 2011 SCC 56 at paras. 40-46. 
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61. Contrary to what the applicant asserts,48 the chambers judge defined the aboriginal right in 

issue as "the right to 'exercise a spiritual practice which by its nature requires the protection of a 

sacred site"'.49 This was the same definition that the applicant pressed in the Court of Appeal.50 

62. The chambers judge noted that the respondent Minister had made a preliminary 

assessment of the strength of the Ktunaxa's claimed right, and determined that it was "weak".51 

Nevertheless, the chambers judge found that the consultation process undertaken by the 

respondent Minister with respect to the specific right claimed was reasonable even if the claim had 

been a strong one: 

I agree with the Minister that deep consultation was undertaken in respect of this asserted 
spiritual right. I say this because I make no comment on whether the Minister correctly 
determined that the prima facie strength of claim for this asserted right is weak. Rather, I 
find that the consultation process would also be reasonable if the prima facie strength of 
claim for this asserted right is strong.52 

63. In the Court of Appeal, the applicant raised the same argument that it raises here: that the 

respondent Minister erred by characterizing the right claimed too narrowly, thereby understating 

both the scale of the potential infringement and the strength of the evidence.53 

64. The Court of Appeal held that the respondent Minister had demonstrated an appropriate 

appreciation of the nature of the right claimed by the Ktunaxa, by the way in which he 

characterized the adverse impact of his decision: 

In my view, the Minister reasonably characterized the above adverse impact on the s. 35 
right as concerning the impact of development of the Proposed Resort on the Ktunaxa and, 
in particular, as a claim that development in the Qat'muk area was fundamentally inimical 
to their belief. 54 

48 Notice of Application, p. 185, para. 78. 
49 BCSC Reasons for Decision, paras. 175, 222 [Application for Leave, pp. 52, 69] 
50 BCCA Reasons for Decision, para. 81 [Application for Leave, p. 159] 
51 BCSC Reasons for Decision, paras. 223-224.[Application for Leave, p. 69] 
52 BCSC Reasons for Decision, para. 233 [Application for Leave, p. 71] 
53 BCCA Reasons for Decision, para. 81 [Application for Leave, p. 159] 
54 BCCA Reasons for Decision, para. 84 [Application for Leave, p. 160] 
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65. Thus the respondent Minister, and the Court of Appeal, understood the Ktunaxa position 

to be that the development that the respondent Minister was being asked to approve was 

"fundamentally inimical" to the Ktunaxa belief system. It was on the basis of that understanding 

that the Court of Appeal found that the respondent Minister's consultation process, and the 

accommodation offered to the Ktunaxa, was reasonable. 

66. As the chambers judge55 and the Court of Appeal56 pointed out, the law is clear that the 

rights protected bys. 35 do not grant to rights-holders a veto over what can be done with land. It is 

equally clear, however, that the applicant takes the position that no accommodation short of a veto 

is adequate in the circumstances. 

67. The final issue raised by the applicant therefore does not properly arise on the facts of this 

appeal, and therefore does not raise an issue of public or national importance. 

55 BCSC Reasons for Decision, para. 197 [Application for Leave, p. 58] 
56 BCCA Reasons for Decision, paras. 77, 91 [Application for Leave, pp. 158, 163] 
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PART IV: COSTS 

68. The respondent Minister seeks his costs of this application against the applicant. 

69. The applicant has not identified any proper basis on which it would be appropriate for this 

Court to depart from the usual rule that costs follow the event. 
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PART V: NATURE OF ORDER SOUGHT 

70. The respondent Minister seeks an order dismissing this application for leave to appeal, with 

costs. 

Dated this 26th day of October, 2015. 

ner, 
he Respondent Minister 
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