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MEMORANDUM OF ARGUMENT 

PART I – OVERVIEW AND STATEMENT OF FACTS 

A. Overview 

1. This is the response of the Respondent, Glacier Resorts Ltd. (“Glacier”) to an 

Application for Leave to Appeal a March 27, 2015 judgment of the British Columbia Court of 

Appeal (the “Application for Leave”).  The dispute involves the decision of Respondent 

Minister of Forests, Lands and Natural Resource Operations (the “Minister”) to approve a 

Master Development Agreement in 2012 (the “MDA Decision”), which would allow Glacier to 

construct a ski resort (the “Resort”) in the Upper Jumbo Valley in British Columbia (the 

“Resort Site”). 

2. The review process in connection with the Resort spanned more than 20 years.  The 

MDA Decision at issue followed a series of prior approvals sought and obtained by Glacier.  

None of the prior approvals were challenged by the Applicants.  Up to at least mid-2009, the 

Applicants represented that their concerns with regard to development of the Resort, including 

spiritual concerns, could be addressed. Glacier went to extraordinary lengths and made many 

changes to the Resort to address the Applicants’ concerns.  The Applicants now assert that no 

accommodation is possible and that they have a veto over development of the Resort in any 

form. 

3. Glacier relies on and adopts the arguments made on behalf of the Minister in the 

Minister’s response to the application for leave to appeal (the “Minister’s Response”).  Glacier 

restricts this response to certain specific matters on which Glacier believes that its perspective, as 

proponent in connection with a lengthy review process that began in 1991, is relevant. 

B. Statement of Facts 

The Supreme Court Decision 

4. The Applicants assert certain facts which are not correct or are incomplete, and which are 

contrary to the findings of fact made by the chambers judge.   
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5. In response to paragraphs 12 and 13 of the Applicants’ Leave Memorandum, the Resort 

Site falls within the traditional territory of the Shuswap Indian Band (the “SIB”), in addition to 

that of the Applicants.  The SIB has been supportive of the Resort since 2004.  Glacier and the 

SIB are parties to an impact management benefits agreement (“IMBA”) and other agreements. 

BCSC Reasons for Judgment, para. 20, Application Record (“AR”) Tab 2 

6. In response to paragraph 12, the notion of a “refuge area” or “core” of Qat’muk had no 

existence in the consultation process prior to a unilateral declaration by the Applicants issued in 

November 2010 (the “Qat’muk Declaration”).  At no time during the 20 year review process 

did the Applicants assert to Glacier that the proposed location of the Resort was the “core” of 

Qat’muk or was an area in which no development could take place.   

BCSC Reasons for Judgment, paras. 100, 103 and 315 to 316, AR Tab 2 

7. To the contrary, the chambers judge specifically found the Applicants engaged in 

discussion with Glacier for years on the basis that their concerns, including spiritual concerns, 

could be accommodated.  Despite the Ktunaxa’s participation in consultation with the Ministry 

and Glacier in the context of four earlier regulatory decisions made prior to the MDA Decision, 

the Ktunaxa did not advise third parties that no accommodation for development of the Resort 

was possible until mid-2009.   

BCSC Reasons for Judgment, paras. 208, 229 to 230, and 315 to 316, AR Tab 2 

BCCA Reasons for Judgment, para. 25, AR Tab 2 

8. In response to paragraph 13 of the Leave Memorandum, the Applicants state that the 

presence of the Grizzly Bear Spirit is a “central element” of Ktunaxa religious practices, which 

practices are still regularly conducted.  The chambers judge found that the evidence regarding 

the spiritual position of the Ktunaxa on which the “no middle ground” position was based did not 

“[reflect] a specific belief of ancient or earlier origins”. 

Application for Leave, para. 13, AR Tab 3 

BCSC Reasons for Judgment, para. 241, AR Tab 2 
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9. The “no accommodation” position was only taken after others in the Ktunaxa Nation 

were advised of the “epiphanial reflection of one elder which arose in 2004 but was only 

communicated to third parties in 2009.”  The chambers judge found that the specific spiritual 

belief that any development of permanent structures would desecrate and destroy the spiritual 

value of the Jumbo Creek Valley was not widely held among the Ktunaxa, and was “based on 

recent understanding rather than a longstanding belief that was kept secret.”  The chambers judge 

further found that the evidence concerning the existence of the belief is based on the affidavit of 

a single knowledge holder, and none of the evidence suggests that this position stems from 

concerns or teachings learned from any other knowledge holder. 

BCSC Reasons for Judgment, paras. 94 and 230, 241, AR Tab 2 

10. Extensive efforts were made to identify mitigation and possible accommodation 

measures.  Changes were made to development plans by Glacier over the course of consultation 

with the Ktunaxa in order to accommodate their concerns and asserted aboriginal rights.  As late 

as February 2008, the Ktunaxa rejected proposed accommodation for the Resort on the basis of 

the financial accommodation offered.  The sacredness of the Jumbo Creek Valley was not 

expressed as a basis for rejecting the accommodation package at that time. 

BCSC Reasons for Judgment, paras. 80, 82 and 236 to 238, AR Tab 2 

BCCA Reasons for Judgment, para. 19, AR Tab 2 

11. Any inference that the Applicants refrained from fully disclosing spiritual concerns out of 

tradition of secrecy is not correct, and contrary to the findings of fact made by the chambers 

judge.  Savage J. (as he then was) did not accept that the assertion that the Ktunaxa’s concerns 

could not be accommodated reflected a specific ancient belief: 

In my opinion, the aspect of the Proposed Resort that most offends the Ktunaxa 

i.e. building construction and permanent human habitation, is fundamental to 

the basic concept of the Proposed Resort.  If this was truly the Ktunaxa’s extant 

belief at the time, it is hard to understand how they could have participated in 

any of the land development processes without bringing this basis for their 

opposition to the Minister’s attention.  Though the Ktunaxa argue that their 

opposition to the Proposed Resort has been consistent since the beginning, the 

2009 assertion that no accommodation is possible and the reason for that 

position is in significant contrast to their earlier willingness to explore possible 
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accommodation.  As I have said, it appears to be based on events that transpired 

in 2004, but were only communicated to the Minister in 2009. 

BCSC Reasons for Judgment, para. 316, AR Tab 2 

12. The chambers judge found that the Minister engaged in deep consultation with the 

Ktunaxa and concluded that he did not breach its duty to consult and accommodate the 

Applicants’ aboriginal spiritual rights.  The chambers judge further held that the MDA Decision 

did not infringe the Ktunaxa’s s. 2(a) rights. 

BCSC Reasons for Judgment, paras. 325 and 326, AR Tab 2 

The Court of Appeal Decision  

13. In response to paragraph 34 of the Leave Memorandum, the Court of Appeal did not 

suggest that the Minister had failed to consider the Ktunaxa’s s. 2(a) right.  Rather, the Court of 

Appeal declined to decide whether or not the Minister had considered the substance of the 

claimed s. 2(a) right because the parties, including the Applicants, asked the chambers judge to 

determine the question of infringement.  As such, the Court of Appeal was required to review the 

chamber judge’s decision on this issue on appeal. 

Application for Leave, para. 34, AR Tab 3 

BCCA Reasons for Judgment, para. 54, AR Tab 2 

14. The Court of Appeal proceeded to consider whether the chambers judge correctly found 

that the Ktunaxa’s s. 2(a) rights were not infringed by the MDA Decision.  Although the Court of 

Appeal determined the chamber judge’s approach to the issue of infringement was too narrow, 

the result was the same.  The Court of Appeal concluded that the infringement stage of the test 

under s. 2(a) had not been met because the Ktunaxa’s rights would impose constraints on other 

individuals who did not hold the same religious belief. 

BCCA Reasons for Judgment, paras. 25 and 73 to 74, AR Tab 2 

15. In respect of the Applicants’ argument that the Minister had erred in mischaracterizing 

the Ktunaxa’s aboriginal spiritual right as a right to preclude permanent development, the Court 

of Appeal held that the s. 35 right had been properly characterized by both the Minister and the 
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chambers judge in reference to the adverse impacts to the aboriginal right as had been set out in 

the Qat’muk Declaration by the Ktunaxa themselves. 

Application for Leave, para. 39, AR Tab 3 

BCCA Reasons for Judgment, paras. 81 to 84, AR Tab 2 

16. The Court of Appeal also found that in light of the extensive and lengthy deep 

consultation between the Minister and the Ktunaxa (even after the Ktunaxa assumed the “no 

accommodation” position in 2009), the accommodations made in response to the Applicants’ 

concerns, and the chambers judge’s specific finding that the Minister had acted in good faith 

throughout the consultation period, there was no reason to overturn the finding that consultation 

and accommodation had been reasonable.  

BCCA Reasons for Judgment, paras. 86 to 89, and 93, AR Tab 2 

PART II – STATEMENT OF ISSUES 

17. The issues raised by the Applicants are as follows: 

a) Is it legally correct for an administrative decision maker to consider only an 

asserted s. 35 aboriginal right and not a s. 2(a) right when both are raised in 

relation to an impugned state action? 

b) Is it legally correct to cast a party seeking protection pursuant to Charter s. 2(a) as 

imposing its religious beliefs on the state rather than seeking protection of its 

religious practices and beliefs from state-sanctioned interference? 

c) Is there an automatic limit on the s. 2(a) right such that an administrative decision 

that renders a practice devoid of its religious nature can never exceed the “more 

than trivial or insubstantial” threshold required for a s. 2(a) infringement? 

d) How should courts and administrative decision makers characterize an asserted 

aboriginal right to exercise spiritual practices, and is the BCCA’s reliance on the 

effects of the state action the correct way to define an asserted s. 35 right? 
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18. Glacier’s position is that these questions do not arise on the facts of this proposed appeal 

and none of these questions raise any legal issues that are of public or national importance. 

PART III – STATEMENT OF ARGUMENT 

A.  The correct question was answered by the British Columbia Supreme Court and Court 

of Appeal 

19. In addition to the arguments raised by the Minister, Glacier says that the Applicants’ 

argument on the first issue is premised on this Court’s acceptance that the Minister did not 

consider s. 2(a) rights of the Ktunaxa.  The chambers judge held that this interpretation of the 

Minister’s Rationale is incorrect and the Court of Appeal declined to make any finding on this 

issue in light of the parties’ request that the chambers judge determine whether the Applicants’  

s. 2(a) right had been infringed.  Failure to include an express reference in the Minister’s 

Rationale to the “s. 2(a) Charter right”, in contrast with the s. 35 right, has no impact on the 

validity of the Minister’s decision to approve the MDA.  As the chambers judge correctly held: 

[273] In my view, both the Minister’s Rationale and the preceding 

consultation process address the substance of the Ktunaxa’s asserted s. 2(a) 

Charter right.  In the circumstances of this case, I do not think it would add 

anything to my consideration here if the Minister had sought to specifically 

analyze the asserted Charter right with the spiritual practices and the various 

accommodation measures proposed. […] 

[306] Though the Minister’s Rationale does not specifically reference s. 2(a) 

of the Charter, it does recognise the substance of the Ktunaxa’s asserted 

Charter right.  The Minister’s Rationale says “[t]he Ministry sincerely 

recognizes the genuinely sacred values at stake for Ktunaxa leadership and the 

Knowledge Keepers in particular.” 

[307] I do not consider it significant that this statement was in the context of 

the Ktunaxa’s asserted aboriginal spiritual right.  In this particular factual 

context, the substance of the asserted aboriginal spiritual right and the asserted 

s. 2(a) right is the same, and the Minister’s Rationale acknowledges it. 

BCSC Reasons for Judgment, paras. 306 and 307, AR Tab 2 

20. The Applicants make this argument despite the fact that: 
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a) The spiritual concerns raised by the Applicants were, in substance, the subject of 

extensive consultation and accommodation over the course of a lengthy review 

and consultation process. 

b) Section 2(a), as an alternate ground to s. 35, was raised by the Applicants very 

late in the review process. 

c) Even after the Applicants raised this concern, they made no distinction between 

the content of their alleged rights under s. 35 and their alleged rights under s. 2(a). 

BCSC Reasons for Judgment, para. 270, AR Tab 2 

21. The issues that were or could have been raised in connection with s. 2(a) by the Ktunaxa 

were fully considered in substance by the Minister. 

BCSC Reasons for Judgment, paras. 273 and 306, AR Tab 2 

22. The law in respect of the obligation of an administrative decision maker to consider the 

Charter is settled (regardless of the rights-holder’s aboriginal or non-aboriginal status) and this 

Court has recently commented on this obligation in Doré v. Barreau du Québec.  There is no 

question as to whether the s. 2(a) rights of aboriginal Canadians differ in contrast with those of 

non-aboriginal Canadians in an administrative context; the Charter applies to and protects all 

Canadians equally.  Accordingly, this question raises no issue of public or national importance. 

Doré v. Barreau du Québec, 2012 SCC 12 

B.  The Court of Appeal correctly framed the Ktunaxa’s s. 2(a) claim 

23. The Applicants say the Court of Appeal erred when it cast the Ktunaxa as attempting to 

impose their religious beliefs on the state.  The Court of Appeal did not characterize the 

Ktunaxa’s s. 2(a) right in this manner.  Rather, the issue considered in the court below was 

whether one religious group can impose their subjective religious beliefs on other individuals (in 

this case, Glacier and the Shuswap Indian Band) who are acting lawfully and do not necessarily 

hold the same beliefs as the Ktunaxa.   

BCCA Reasons for Judgment, paras. 72 and 73, AR Tab 2 
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24. In effect, the Applicants ask this Court to find that aboriginal Canadians are in a different 

position than other Canadians in respect of s. 2(a) of the Charter, and therefore have established 

the public and national importance requirement on this Application for Leave.   

25. With respect, the Applicants’ statement at paragraph 57 of the Leave Memorandum that 

other aboriginal Canadians will have little reason to seek Charter protection of their religious 

practices and beliefs as a result of the Court of Appeal’s decision is a red herring.  The Court of 

Appeal applied the law under s. 2(a) as it applies to all Canadians; specifically, s. 2(a) Charter 

rights that interfere with the competing rights of other individuals in society are not 

automatically protected by the Charter.  Significantly, the Applicants took the position before 

the Court of Appeal that “their constitutional identity as Aboriginal people is not relevant to their 

s. 2(a) claim.” 

Application for Leave, para. 57, AR Tab 3 

BCCA Reasons for Judgment, paras. 45 and 70 to 73, AR Tab 2 

Syndicat Northcrest v. Amselem, 2004 SCC 47 at para. 6 

26. No public or national importance turns on the fact that s.2(a) of the Charter is being 

applied to aboriginal Canadians in this case, rather than non-aboriginal Canadians. 

C.  The Court of Appeal correctly analyzed and applied the “trivial and insubstantial” 

threshold required for a s. 2(a) infringement 

27. In paragraphs 59 and 60 of the Leave Memorandum, the Applicants say that the 

chambers judge and the Court of Appeal held there was no infringement of the Ktunaxa’s s. 2(a) 

rights because a subjective loss of religious meaning can never exceed the “trivial and 

insubstantial” threshold required to establish an infringement. 

Application for Leave, paras. 59 and 60, AR Tab 3 

28. Neither the chambers judge nor the Court of Appeal characterized the law as narrowly as 

the Applicants do in their Application for Leave.  Glacier submits that the deciding factor for 

both courts below was that the Ktunaxa’s subjective beliefs would, on the facts of this case, 

restrain and restrict the rights and behaviour of other individuals engaged in lawful activity who 

do not share the same religious belief. 
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BCSC Reasons for Judgment, paras. 296 and 299, AR Tab 2 

BCCA Reasons for Judgment, paras. 71 to 74, AR Tab 2 

29. The lawful activity that Glacier, as well as the Shuswap Indian Band, were engaged in 

had been the subject of a number of prior approvals.  The Ktunaxa did not raise the issue of a 

potential s. 2(a) infringement in respect of those prior approvals.  Glacier and the SIB had 

already entered into an IMBA in respect of the Resort Site.  The MDA Decision was the final 

approval required by Glacier in order to begin construction of the Resort.  It is in this context of 

restraining other individuals who do not share the Applicants’ belief system (and who hold 

existing rights to use and benefit from the Resort Site) that the Court of Appeal concluded that 

loss of subjective religious meaning cannot meet the “trivial and insubstantial’ threshold 

requirement. 

BCSC Reasons for Judgment, paras. 9, 20, 207 and 208, AR Tab 2 

BCCA Reasons for Judgment, paras. 13, 71, 73 and 74, AR Tab 2 

30. In response to paragraphs 61 to 63 of the Leave Memorandum, the Applicants rely on a 

passage of LaForest J. cited in Multani v. Commission scolaire Marguerite-Bourgeoys in support 

of their argument that formulating an internal limit on a s. 2(a) right is an error of law.  The 

Applicants do not refer to LeBel J.’s concurring reasons in Multani, in which he held that in 

certain cases it is entirely appropriate for the Court to consider the scope of the s. 2(a) right and 

limitations on the right at the infringement analysis stage (emphasis added): 

…What relationship can be found between these sometimes competing 

rights when it is alleged that freedom of religion has been violated because 

of the failure to make reasonable accommodation?  How can these rights 

be analysed? 

In such circumstances, it becomes very tempting to go directly to the stage 

of s. 1 justification, which provides courts, tribunals and litigants with the 

advantage of a familiar, well-established framework.  However, in 

applying the Canadian Charter, not everything can be resolved under s. 1.  

To begin with, it is still necessary to analyse the right in issue, define its 

content, and where relevant, consider the scope of competing rights.  The 

definition of the content of a right does not correspond systematically to a 

limit that must be justified by means of the approach developed in the 

cases on s. 1. 
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B. Delimitation and Reconciliation of Guaranteed Rights 

A question that arises in the initial stages of the review of an alleged 

violation of a constitutional right is that of the nature and scope of the 

right.  What the right is must be determined, and its boundaries must be 

established.  Establishing these boundaries requires consideration of the 

guaranteed right’s relationship with competing rights and sometimes leads 

to the necessary finding that rights come with corresponding obligations.  

We not only have rights, we have obligations. […] 

With respect for those who disagree, while this Court has indeed favoured 

resorting to the s. 1 justification process with respect to freedom of 

religion, its decisions have never definitively established that this 

approach is the only way to reconcile competing or conflicting 

fundamental rights. This is not what emerges from the Court’s decisions.   

Nor would it be desirable.  The complexity of the situations to which the 

Canadian Charter applies is unsuited to simplistic formulas, as it is to 

rigid classifications. 

Case law developed over 20 years or more can no doubt be used to support 

any opinion or position. A variety of quotations can be taken from this 

Court’s successive decisions.  Attempts can be made to distinguish those 

decisions or to reconcile them.  Doing this would probably not lead to the 

conclusion that the Court intended to create a straitjacket in which it 

would be confined when trying to resolve issues relating to the application 

of the Canadian Charter fairly and efficiently.  The Court has not ruled 

out the possibility of reconciling or delimiting rights before applying s. 1.  

… 

Multani v. Commission scolaire Marguerite-Bourgeoys, 2006 SCC 6 at paras. 145 to 149 

31. Glacier agrees with and adopts the Minister’s submissions that the findings by the 

chambers judge and the Court of Appeal are mischaracterized by the Applicants, and says that 

the Court of Appeal made no legal error when it considered the content and scope of the s. 2(a) 

right in the context of the competing rights of other individuals, including Glacier.  The third 

alleged issue does not raise an issue of public or national importance.  

D.  The s. 35 right was correctly characterized by the Court of Appeal 

32. At paragraphs 75 to 77 of the Leave Memorandum, the Applicants reproduce two 

passages from documents on which the Minister relied in making the MDA Decision to suggest 

that the Minister did not recognize the Ktunaxa’s aboriginal right to be a right to “exercise a 

spiritual practice which by its nature requires the protection of a sacred site”.  The Applicants fail 
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to refer to the following quotation from the Minister’s Rationale, which was found by the 

chambers judge to be a specific reference by the Minister to the Ktunaxa’s spiritual beliefs and 

their claims in respect of the Jumbo Valley as a sacred site: 

The Minister sincerely recognizes the genuinely sacred values at stake for the 

Ktunaxa leadership and the Knowledge Keepers in particular, however it has 

determined on a preliminary basis that a prima facie claim to an aboriginal right 

of this nature is weak… 

Application for Leave, paras. 75 to 77, AR Tab 3 

BCSC Reasons for Judgment, paras. 175, 222 and 223, AR Tab 2 

33. This passage, in conjunction with the passages reproduced at paragraphs 76 and 77 of the 

Leave Memorandum, demonstrate that the aboriginal right as characterized by the Ktunaxa (“to 

exercise a spiritual practice which by its nature required the protection of a sacred site”) and 

urged upon the chambers judge was, in fact, the aboriginal right that was assessed by the 

Minister.  Glacier agrees with and adopts the Minister’s assertion that the Applicants adopted 

this definition of their aboriginal right at the Court of Appeal. 

Application for Leave, paras. 76 and 77, AR Tab 3 

Minister’s Response, para. 61 

BCSC Reasons for Judgment, para. 222, AR Tab 2 

BCCA Reasons for Judgment, para. 81, AR Tab 2 

34. The Court of Appeal correctly referred to this Court’s decision in Rio Tinto Alcan Inc. v. 

Carrier Sekani Tribal Council in reference to the chambers judge’s comments regarding the 

manner in which the adverse impacts flowing from state action engages the aboriginal right and 

how this causal relationship triggers a duty to consult.   

BCCA Reasons for Judgment, paras. 82 to 84, AR Tab 2 

Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 at paras. 45 to 48 and 53 

35. Glacier agrees with and adopts the Minister’s submissions that as of mid-2009, the 

Minister, the chambers judge and the Court of Appeal all understood the Ktunaxa to have 

advanced the position that development of the Resort was “fundamentally inimical” to their 

spiritual beliefs.  The Court of Appeal made clear that this characterization was made by the 
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Minister in respect of the adverse impact of the Resort on the Ktunaxa’s belief system, and was 

not strictly a characterization of the s. 35 right itself. 

Minister’s Response, para. 65 

BCSC Reasons for Judgment, para. 241, AR Tab 2 

BCCA Reasons for Judgment, para. 84, AR Tab 2 

36. Despite proper characterization of the s. 35 right by the Minister and the courts below, 

the Ktunaxa seek an order that the MDA Decision be quashed on the basis of inadequate 

consultation.  The unique facts of this case are such that the decisions of the chambers judge and 

Court of Appeal on the adverse impacts of the Resort and the adequacy of consultation and 

accommodations offered are not in error.  In essence, the relief sought would amount to 

overturning the prior approvals obtained by Glacier because such relief would effectively require 

the Minister to accede to the Ktunaxa’s position that the Resort cannot proceed in any form. 

37. At paragraph 85 of the Leave Memorandum, the Applicants complain that the Court of 

Appeal “repeatedly focuses on the length of time of the Crown decision making process 

spanning ‘almost two decades’” and say that “[t]his, of course, was not due primarily to the 

consultation process but rather to the Crown’s various approval processes and delays”. 

Application for Leave, para. 85, AR Tab 3 

38. The chambers judge specifically found that despite the Ktunaxa’s participation in 

consultation with the Ministry and Glacier in the context of four earlier regulatory decisions 

made prior to the MDA Decision, the Ktunaxa did not advise third parties that no 

accommodation for development of the Resort was possible until mid-2009.  This position was 

only advanced after others in the Ktunaxa Nation were advised of the views of one elder.   

BCSC Reasons for Judgment, paras. 208 and 230, AR Tab 2 

BCCA Reasons for Judgment, para. 25, AR Tab 2 

39. In this proceeding, the Applicants seek relief that would amount to overturning the prior 

regulatory approvals, all of which were reviewable, on the basis that the Resort cannot proceed 

in any form.  That is not permissible at law.  The requirement for approval of the MDA cannot 
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be used to undermine existing rights of a proponent that arose from prior approvals because the 

Applicants subsequently took as position that was fundamentally incompatible with the prior 

approvals. 

Louis v. British Columbia (Minister of Energy, Mines and Petroleum Resources),  

2013 BCCA 412 at paras. 81-83 (cited in BCSC Reasons for Judgment at para. 209) 

Upper Nicola Indian Band v. British Columbia (Minister of Environment), 

 2011 BCSC 388 at paras. 52 to 66) 

Halalt First Nation v. British Columbia (Minister of the Environment), 2012 BCCA 472 

40. The Applicants’ position after mid-2009 on the Ktunaxa’s s. 35 rights amounts to an 

impermissible collateral attack on the prior unchallenged regulatory approvals, or an abuse of 

process.  In taking the “no middle ground” position in 2009, the Ktunaxa took a position that was 

fundamentally incompatible with the prior unchallenged approvals.  It would be manifestly 

unfair to Glacier to permit the Applicants to rely on their position that the Resort cannot proceed 

in any form if this Court were to quash the MDA Decision. 

Moulton Contracting Ltd. v. British Columbia, 2010 BCSC 506, 

affirmed Moulton Contracting Ltd. v. Behn, 2011 BCCA 311 at para. 12, 

2013 SCC 26 at paras. 37 to 42 

41. Glacier further agrees with and adopts the Minister’s assertion that both the chambers 

judge and the Court of Appeal discussed the applicable legal principle to the facts in this case, 

including the principle that aboriginal rights that are protected by s. 35 do not entitle rights-

holders to a veto over land use decisions.  

Minister’s Response, para. 66 

BCSC Reasons for Judgment, para. 197, AR Tab 2 

BCCA Reasons for Judgment, paras. 76 to 79, AR Tab 2 

42. The issue of adequacy of consultation and accommodation measures was decided on the 

unique facts of this case; namely, a 20-year review process during which accommodations had 

been offered and changes to the Resort plan were made, where prior approvals had not been 

challenged, and where the Applicants changed their position from one where accommodation 

was possible to one of no accommodation based on the “epiphanial reflection of one elder”.  The 
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