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APPLICANTS' MEMORANDUM OF ARGUMENT IN REPLY TO RESPONSE OF THE
MINISTER OF FORESTS, LANDS AND NATURAL RESOURCE OPERATIONS

1. In reply to paras. 1 and 2 of the respondent Minister's argument, its characterization of

the dispute as being about Crown land is precisely why the application should be granted. To a

large degree, this case is about the extent to which freedom of religion can impact Crown land

use decisions.

2. In reply to paras. 7 and 8, for the last several months the Shuswap Indian Band has

publicly stated in the media that it is reconsidering its decision to support the resort.

3. In reply to para. 9, the chambers judge also quoted at length from a 2003 BC study which

found the Ktunaxa adamantly opposed to the ski resort because of their spiritual concerns.

BCSC Reasons, paras. 52-55,I07

4. In reply to para. 12, akey relevant factor not considered by the Minister or mentioned in

the 7)-page Consultation/Accommodation Summary, was the applicants' s. 2(a) right. Even the

BCCA agreed that the Minister did not consider the substance of the Ktunaxa s. 2(a) right.

BCCA Reasons, para.54

5. In reply to paras. 13 and 14, the applicants also sought an order quashing the MDA

decision, arguing that the Minister's failure to consider s. 2(a) was a fatal error which went to a

breach ofprocedural fairness and naturaljustice, and lack ofjurisdiction.

6. In reply to para. 16, in the excerpts provided the chambers judge was not commenting on

the sincerity of the applicants' beliefs but rather on the "no middle ground" position.

7. In reply to paras. 32 to 36, the issue is not mere consideration of a claimant's Charter

right, but consideration of it when expressly raised prior to the impugned decision (three times,

in writing), and the requirement to provide reasons in relation to that consideration.



8. In reply to para. 35, there is no indication that the appellants in Loyola argued on judicial

review that the Quebec Minister's failure to expressly consider the Chartel was a legal error.

V/hen the argument was made before this Court, it was not addressed in the Court's reasons. The

Court's silence on this matter is not authority that there is no problem with a decision maker's

failure to even consider the Charter when raised prior to his decision'

Loyola High School c. Courchesne, [2010] RJQ 1417 (Official English translation);

Loyola High School Factum before SCC, paras. 88-90

9. In further reply to para.35, the respondent mischaracterizes this Court's use of the word

"engaged" (as in, a decision engaging s. 2(a)) in Loyola and Doré, This Court used that term to

mean infringed, or violated, not an added step in the s. 2(a) legal test.

Loyola,paras. 4, 38,39, 58, 61, 68; Dor,!,paras. 41, 42

10. In further reply to paras. 34 and 35, even if the respondent's question was correct - and it

is not - the Minister ought to have considered whether he even needed to undertake a s. 2(a)

infringement analysis or not, and provide reasons. The respondent seeks to provide license to

administrative decision makers to completely ignore the Charter. This is not at all consistent

with the need to ensure the continued legitimacy of administrative decision makers to make

Charter-related decisions, and maintain respect for the rule of law.

11. In further reply to para.34, the respondent's proposition (i.e. Was the right engaged on

the facts? If not, there is no error.) legitimizes the following approach: there is no problem with a

decision maker's failure to address a Charter right, expressly raised before the impugned

decision, unless a reviewing court finds that the right was actually infringed. This in effect

creates a two-tiered legal system where only those with the financial means to appeal a decision

maker's failure to address aCharter right can enjoy the protections offered by the Constitution.

12. In reply to para. 37, the question framed by the applicants is the logical consequence of

the BCCA's decision. It is exactly what the BCCA did.

13. In reply to para. 40, protection of a religious practice or belief will almost always impact

the interests of others, or require a form of accommodation. The respondent's argument posits
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that the asserted property rights of others (here, actually only an agreement granting the right to

purchase and lease property) should be able to attenuate protection of- indeed, even the need to

consider - a fundamental guarantee provided by Canada's highest law. This Court needs to

determine if that is so, or as stated by Dickson J, in R. v. Big M, only other fundamental rights

andfreedoms, and protection of public safety, order, health and morals can. The answer to this

question is of the utmost importance for aboriginal Canadians, and the respondent's argument

does not address why it is not.

R. v. Big M Drug Mart, [1985] I S.C.R. 295,para.95

14. In fuither reply to para. 40, to mischaracterize the MDA Decision as "whether a non-state

actor could ...pursue a lawful activity on Crown land" ignores the fact that the matter under

review was a decision that required the Minister to address the applicants' Charter rights.

15, In reply to para. 41, in Amselem the condo owners' association argued that members'

property rights were involved given the Quebec Charter's express recognition of the peaceful

enjoyment of property as a protected right, a provision absent from Canada's Charter.

Syndicat Northcrest v. Amselem, 1200412 S.C.R. 551, paras. 35,64,82,83 Charter of
Human Rights and Freedoøs, R.S.Q. c. C-72, s.6

16. In reply to para. 42, notwithstanding the Ontario Superior Court's "zone of exclusivity"

comment in Residents for Sustainable Development in Guelph (R,SDG), that court also stated,

"the decision of the Board did have the ability to affect Charter rights", and, ooThe Board itself

agreed that it must conduct its task having Charter values in mind." It noted that the Board did

consider the Charter issue, and that the claimant argued only a "social incompatibility", i.e. not

that the adjacent development would impact religious practice or beliefs.

RSDG paras. 4,12,14,15

t7. Further, with reference to RSDG, the chambers judge in the case at bar noted:

There is a difference between that decision and the Ktunaxa's claim in this case. The

spiritual beliefs related to the retreat in rR,SG [sic] had no specific geographic reference to

or dependence on the proposed development land. In this case, the Ktunaxa's spiritual
beliefs are "anchored", for want of a better word, to Qat'muk.
BCSC Reasons, pan.284
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18. In reply to para. 43, while Justice LeBel was in the minority, this Court cited his reasons

with approval in a 2015 decision (as did the respondent Minister in his factum before the Court

of Appeal), albeit on a different freedom of religion point.

Mouvement lai)que québécois v. Saguenay (City), 2015 SCC 16, paras. 69, 7l-72;
Respondent Minister's BCCA Factum, para.56

19. In further reply to para.43, the fact remains that Justice LeBel would have required the

municipality to review its zoning by-law to accommodate the religious claimants.

Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine, para. Sl

20. In fuither reply to paras. 42 and43,the respondent has cited no authority showing that

particular locations are sheltered from the precepts ofreligious freedom under s. 2(a).

21. In reply to paras. 48 to 50, a key element of the decisions of the chambers judge and the

BCCA was the loss of the religious nature of Ktunaxa religious practices (refened to by the

BCCA as "subjective religious meaning"). This loss of religious meaning has always been at the

forefront of this case. The chambers judge recognized this:

The question in this case is whether s. 2(a) extends to protect against state action that
of or fulfillment

without coercing or constraining individual action.
(emphasis in original decision of chambers judge)
BCSC Reasons, para. 278; See also BCCA Reasons, paras. 37 , 61, 67

22. It is not a mischaracterization to refer to a loss of "religious meaning" from a religious

practice as rendering the practice devoid of its religious nature. If a government decision causes a

religious practice to lose its "religious meaning", what was formerly a religious practice ends up

being just a series of physical actions.

BCCA Reasons, paras. 3l and73

23. In reply to para. 51, although the Court of Appeal held that coercion or constraint are not

necessarily required in order to demonstrate a s. 2(a) infringement, the BCCA left in place other

aspects of the chambers judge's conclusions (BCSC, para,299), including that a loss of meaning

from religious practices carried out elsewhere can never exceed the required threshold. This is

4



what the applicants say is the automatic - and legally incorrect - internal limit imposed by the

BCCA.

BCCA Reasons, paras. 63; See also paras. 67,71,73 demonstrating the Court of
Appeal' s continuing skepticism regarding o'subj ective spiritual meaning".

24. In reply to paras. 56, 57 and 58, Van der Peet, Mitchell and Lax Kwa'alaams illustrate

that in the case of a prosecution, the asserted aboriginal right need not be characterized any more

broadly than is required to answer the charge. These cases do not stand for the proposition that

an asserted aboriginal right is to be defined by the effect ofstate action.

25, In further reply to paragraph 57, this Court in Mitchell characlerized the right as the right

to bring goods across the St. Lawrence River for the purposes of trade, not as the right to bring

goods across without paying customs duties, which would not have existed at the time of contact.

Nevertheless, this is exactly the error made by the Minister in characterizíng the Ktunaxa right

i.e. as a "right to preclude certain kinds of permanent development". The BCCA failed to correct

this mischaracterization.

26. In reply to para. 64, "an appropriate appreciation of the nature of the right" is not the

same thing as correctly characterizing the right.

27. In reply to para. 66, the applicants do not argue that First Nations have a veto in the

consultation process, However, neither should the respondent dispute that the protective purpose

of the duty to consult and accommodate, as explained by this Court in Haida Nation and Rio

Tinto, sometimes requires the rejection of a project in order to uphold the honour of the Crown.

Haida Nation v. British Columbia,2004 SCC 73, paras.32,33; Rio Tinto Alcan Inc. v
Carrier Sekani Tribal Council,2O10 SCC 43,paras.33,34

All of which is respectfully submitted this 5th day of November ,2015.

' P"-t¿. R. Gr"rd u

Peter R. Grant J
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